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PKEFACE    TO   VOL.   LXXXVI. 


t  ai  In  this  volume  Longmeid  v.  Holliday^  p.  459,  records  the 

^  ai  failure  of  an  attempt  to  make  the  seller  of  a  chattel  liable 

^^  to     a    stranger    to    the    contract    to    the   extent    of    his 

o|^  implied  warranty  to  the  buyer  that  the  chattel  is  fit  for  use. 

>  4»  The  declaration  was  well  enough,  for  it  charged  fraud,  which 

o  i:  would  have  brought  the  case  within  Langridge  v.  Levy^  46 

^  5?  R.  E.  689  ;  but  fraud  was  negatived  by  the  verdict  of  the  jury. 

^  That  being  so,  the  seller  could  have  been  held  liable  in  tort 

«i  to  a  third  person  only  if  the  Court  had  been  prepared  to  treat 

{ .  a  lamp  as  a  thing  dangerous  in  itself,  like  loaded  fire-arms  or 

c    * 

poison.  Compare  Cavalier  v.  Pope  [1906]  A.  C.  428. 
*^  '  In  Fenn  v.  Bittlestone^  p.  593,  we  have  a  concise  and 
t  c  masterly  exposition  by  Baron  Parke  of  the  law  concerning 
wrongful  dealings  by  a  bailee  with  the  subject-matter  of  the 
bailment.  Such  dealing,  if  wholly  inconsistent  with  the  terms 
of  the  bailment,  operates  as  a  disclaimer  of  tenancy,  and  is  a 
conversion  even  though  the  bailment  be  for  a  term.  Admira- 
tion of  Parke's  judgment  need  not  prevent  us  from  regretting 
that  the  learning  of  trespass,  conversion,  and  the  like  is 
complicated  by  so  many  fine  distinctions  which  are  not 
intelligible  to  business  men  and  are  of  no  practical  use. 

Strickland  v.  Turner ^  p.  619,  is  one  of  the  authorities 
commonly  cited  to  illustrate  the  rule  that  a  sale  is  void  if  the 
^,  subject-matter,  corporeal  or  incorporeal,  had,  unknown  to  the 
parties,  ceased  to  exist  at  the  date  of  the  contract,  or,  more 
accurately,  the  date  when  the  periculum  rei  venditae  was 
intended  to  pass  to  the  buyer.  It  will  be  observed  that  in 
this  case  the  only  matter  in  dispute  was  the  fixing  of  the 
critical  date.     The  principle  was  never  in  doubt. 
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■  It  is  rather  strange  that  as  late  as  1851  it  should  have  been 
arguable,  and  argued  by  a  very  learned  advocate,  that  promis-   : 
sory  notes  were  not  included  in  the  rule  of  the  law  merchant  f 
as  to  the  obligation  of  a  negotiable  instrument  being  dis-  t 
chargeable  by  mere  waiver,  in  more  artificial  terms  by  accord 
without  satisfaction :  Fostei-  v.  Dawber^  p.  506.    The  importance    , 
of  the  decision  is  now  diminished  by  s.  62  of  the  Bills  of 
Exchange  Act,  which  requires  the  renunciation  by  the  holder 
to   be   in   writing  unless   the   bill   is  delivered  up   to  the   : 
acceptor. 

Floiy  V.  Denny ^  p.  746,  settles  the  short  point  that  *'  a 
mortgage  of  a  personal  chattel  may  be  made  without  deed."  : 
The  Court  professed  to  follow  Reeves  v.  Capper^  50  K.  R.  634 ;  j 
it  is  apparent,  however,  even  from  the  facts  of  that  case  as 
here  stated,  and  still  more  from  the  considered  judgment  of  the 
Common  Pleas,  that  it  proceeded  on  the  ground  of  an  executed 
pledge :  the  ship's  captain  who  had  pledged  his  chronometer 
to  the  owners  was  allowed  by  them  to  use  it  during  the 
voyage  not  as  possessing  in  his  own  right,  but  as  their  servant 
or  licensee.  Now  in  Flory  v.  Denny  there  was  no  change 
of  possession  at  all  as  between  the  boiTower  and  lender.  It 
would  seem,  however,  apart  from  this  authority,  that,  an 
unconditional  sale  of  a  specific  chattel  being  admittedly  com- 
plete without  either  solemnity  or  delivery,  no  good  reason  can 
be  assigned  at  common  law  for  treating  a  conditional  one 
differently.  In  1852  the  Court  of  Exchequer  had  not  to 
consider  the  effect  of  Bills  of  Sale  Acts. 

It  will  be  observed  that  Hir^t  v.  Tohon^  p.  45,  was  decided 
under  a  misapprehension  and  is  not  now  of  authority ;  but  it 
could  not  well  be  omitted,  as  the  subsequent  cases  are  hardly 
intelligible  without  reference  to  it. 

M^Lure  v.  Ripley^  p.  109,  is  a  good  sample  of  the  adven- 
turous attempts  to  make  out  fantastic  new  species  of  fraud 
which  were  not  unfrequent  in  courts  of  equity,  and  sometimes 
were  successful,  in  the  generation  preceding  the  Judicature 
Act.     Under  cover  of  confused  facts  a  good  deal  could  be  done 
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in  this  way,  and  here  Vice-Chancellor  Shadwell  was  induced 
in  the  first  instance  to  grant  an  injunction  which  it  would  be 
difficult  to  refer  to  any  known  principle  of  any  known  kind  of 
law.  Lord  Cottenham's  more  deliberate  examination  exposed 
the  want  of  any  real  foundation  for  the  plaintiff's  case. 

A  remark  made  in  argument  by  Sir  A.  Cockbum,  afterwards 
Chief  Justice,  at  p.  818,  that  "on  the  other  side  of  the 
Atlantic  the  country  is  wild  and  barbarous,"  may  be  taken  as 
limited  by  the  context  to  the  isthmus  of  Panama ;  the  state- 
ment would,  however,  have  been  true  at  that  time,  and  many 
years  longer,  of  several  of  the  Western  States  of  the  Union, 
and  of  everything  west  of  Lake  Superior  in  Canada.  In  those 
days  it  is  said  that  the  inhabitants  of  New  York  believed 
civilization  to  stop  at  the  Hudson  River,  and  thought  it  was 
risking  one's  scalp  to  travel  as  far  as  Michigan. 
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ALVANLEY  v.  KINNAIED. 

(2  Mac  &  G.  1—9;  S.  C.  14  Jur.  897 ;  16  L.  T.  166.) 

Where  by  the  ignorance  or  neglect  of  the  vendor's  agent,  property  not 
intended  to  be  sold  was  included  in  a  contract  for  sale  with  other  property 
intended  to  be  sold,  a  case  may  arise  in  which  the  Court  wiU  refuse  to 
compel  a  specific  performance  of  the  whole  contract ;  and  if  in  such  case 
the  purchaser  should  decline  to  take  so  much  as  was  intended  to  be  sold, 
the  course  which  the  Ck)urt  might  adopt  would  probably  be  to  abstain  from 
interfering,  leaving  the  purchaser  to  his  remedy  at  law ;  but  it  certainly 
would  not  rescind  the  contract.  This  course,  however,  cannot  be  followed 
in  reference  to  sales  under  orders  of  the  Court  in  which  the  Court  must 
decide  whether  the  sale  is  to  be  carried  into  effect  or  the  property  resold  ; 
but  in  these  cases  it  is  expedient,  as  far  as  possible,  to  adopt  the  rules  which 
regulate  the  practice  as  between  ordinary  vendors  and  purchasers. 

Thus,  in  the  case  of  a  sale  under  the  order  of  the  Court,  it  being  clear 
that  a  certain  portion  of  property  was  not  intended  by  the  vendor  to  be 
included  in  the  contract  of  sale,  the  Court  refused  to  compel  a  specific 
performance  by  the  purchaser  excluding  the  portion  in  question. 

The  purchaser,  however,  electing  to  take  exclusive  of  the  portion  of  pro- 
perty in  dispute,  the  Coubt  ordered  accordingly,  and  without  compensation. 

This  was  an  application  by  the  purchaser  to  discharge  an  order 
of  the  Vice-chancellor  of  England,  by  which  his  Honour,  at  the 
instance  of  the  vendors,  set  aside  a  sale  under  the  circumstances 
hereinafter  stated. 

The  suit  of  AlvarUey  v.  Kinnaird  was  instituted  in  December, 
1B84,  for  the  purpose  of  having  the  trusts  of  an  indenture,  bearing 
date  the  22nd  March,  1825,  carried  into  execution,  these  trusts 
bemg  for  the  sale  of  certain  estates,  the  property  of  the  plaintiff, 
Bituale  in  the  counties  of  Chester  and  Lancaster.  The  defendants 
were  the  trustees  under  the  indenture. 
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1849. 

April  28. 

May  2. 

Nov.  21. 

Shadwkll, 
V.-C. 

On  Appeal. 
Lord 

COTTENHAM, 

L.C. 

[1] 


[2] 
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alvaklbt  By  a  decree  made  in  the  cause,  some  of  the  estates  were  directed 
KiNKAiRD.  to  be  sold,  and,  in  pursuance  of  this  decree,  were  put  up  to  sale  on 
the  26th  September,  1842.  Lot  1,  which  was  described  in  the 
particulars  of  sale  as  "  The  Manor  of  Bredbury  cum  Goite,  with 
the  Court  Baron  to  the  same  belonging,  and  all  and  every  its  rights, 
royalties,  liberties,  privileges,  'and  advantages,"  was  bought  by 
T.  M.  Ferns,  as  the  agent  and  on  behalf  of  Josiah  Howard,  for  70L 
The  Master's  report  approving  of  the  purchase  was  obtained  by  the 
purchaser  and  duly  confirmed ;  and  70Z.  lis.  6(2.,  being  the  purchase- 
money  together  with  interest  thereon,  was  paid  into  Court  under 
an  order  directing  this  payment  and  a  conveyance,  the  conveyance 
to  be  settled  by  the  Master  if  the  parties  differed.  Discussions 
arose  in  reference  to  this  conveyance  in  consequence  of  J.  Howard 
claiming  to  have  included,  as  part  of  Lot  1,  all  the  mines  and 
minerals  belonging  or  appertaining  to  the  manor  of  Bredbury  com- 
prised in  the  deed  of  the  22nd  March,  1825.  The  matter  came 
before  the  Master,  who,  considering  that  he  had  not  power  to  decide 
on  the  claim,  suspended  further  proceedings. 

The  petition,  on  which  the  order  now  appealed  from  was  made, 
was  in  consequence  presented  by  the  executors  of  one  of  the 
creditors  of  the  plaintiff,  to  whom  the  conduct  of  the  suit  had  been 
f  's  I  committed  ♦by  an  order  of  the  Court  dated  the  28rd  June,  1842. 
The  petitioners,  on  behalf  of  themselves  and  the  other  parties 
interested  in  the  trust  estate,  disputed  the  claim  set  up  by  J. 
Howard,  and  prayed  that  the  purchase  might  be  duly  completed 
according  to  the  intention  of  the  vendors  by  excluding  thereout  all 
coal  and  other  mines  and  minerals  of  whatever  description,  or  that 
the  said  purchase  might  be  annulled,  and  the  lot  in  question  resold. 

This  petition  was  heard  before  the  Vice- Chancellor  of  England, 
who,  by  an  order  dated  the  18th  December,  1848,  directed  the 
purchase  to  be  set  aside,  the  property  to  be  resold,  and  the  purchaser 
to  pay  the  costs.  From  this  decision  J.  Howard  now  appealed  to 
the  Lord  Chancellor. 

The  petitioners,  by  reference  to  the  conditions  of  sale  and  other 
evidence,  including  certain  verbal  statements  made  at  the  auction, 
endeavoured  to  show  that  it  must  have  been  intended  to  exclude  all 
the  mines  and  minerals  in  the  manor  of  Bredbury  from  the  descrip- 
tion of  Lot  1,  and  also  that  the  purchaser  was  aware  of  this 
intention.  The  Lord  Chancellor,  however,  as  will  be  seen  from 
his  judgment,  thought  that  although  it  was  not  intended  to  include 
in  Lot  1  the  mines  in  question,  yet  that  the  terms  of  the  particulars 
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and  conditions  of  sale  were  calculated  to  lead  a  purchaser  to    altanley 
suppose  that  such  was  the  intention;  and  further,  that  the  error    kinnaird. 
arose  from  the  neglect  of  the  vendors  themselves,  and  that  there 
was  no  evidence  to  rebut  the  assertion  of  the  purchaser  that  he 
understood  that  the  mines  were  included.    Another  ground  relied 
on  by  the  petitioners  related  to  the  conduct  of  T.  M.  Ferns,  the 
agent  of  the  purchaser.    The  particulars  of  alleged  misconduct  are 
noticed  in  the  judgment  of  *the  Lord  Ohancbllob,  but  his  Lord-        [  **&  ] 
ship  considered  that  nothing  was  proved  which  could  in  any  way 
affect  the  validity  of  the  purchase. 

Under  these  circumstances,  and  for  the  purpose  of  the  present 
report,  it  appears  unnecessary  to  go  into  any  further  statement  of 
the  facts  of  the  case,  or  into  any  detailed  account  of  the  evidence 
and  arguments  submitted  to  the  Lord  Chancellor. 

Mr.  Bolt  and  Mr.  H.  W.  Cole,  for  the  purchaser  J.  Howard, 
and  in  support  of  the  appeal. 

Mr.  BelJiell  and  Mr.  Toller  for  the  petitioners. 

Mr.  Stuart  and  Mr.  Lewin  for  the  trustees  under  the  deed, 
sapported  the  decision  of  the  Yicb-Chamcellob. 

Mr.  Bolt,  in  reply. 

Thb  Lord  Ghancellob  :  atov^u 

The  appellant  is  a  purchaser  under  an  order  of  this  Court  of 
Lot  1,  described  thus,  *'  The  Manor  of  Bredbury  cum  Goite,  with  the 
Court  Baron  to  the  same  belonging,  and  all  and  every  the  rights, 
royalties,  liberties,  privileges  and  advantages."  The  petition  upon 
which  the  order  appealed  from  was  made,  prayed  that  the  sale 
might  be  completed  excluding  from  the  purchase  in  terms  all  coal 
and  other  mines  and  minerals  of  whatever  description,  or  otherwise 
that  the  purchase  might  be  annulled  and  all  the  orders  made 
thereon  discharged,  and  the  purchase-money  returned  to  the 
purchaser,  and  Lot  1  resold.  By  the  order  made  upon  that 
petition,  the  Yigb-Ghancellob  of  England  directed  ^that  the  [  *^  ] 
purchase  should  be  set  aside  and  the  property  resold,  and  that  the 
purchaser  should  pay  the  costs  of  the  petitioners  and  of  the 
trustees  of  the  petitioners,  out  of  his  purchase-money  in  Court  if 
sufficient,  and  if  not,  personally.  It  would  seem  to  be  implied  from 
this  order  that  the  Yicb-Chancellob  was  of  opinion  that  the  mines 
and  minerals  were  included  in  the  purchase,  for  otherwise  the  first 
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alvanlby    part  of  the  prayer  would  have  been  granted,  but  that  their  being  so 
KiNNAiBD.    included  had  arisen  from  some  improper  conduct  of  the  purchaser, 
for  otherwise' there  could  not  be  any  ground  for  making  him  pay  the 
costs  of  correcting  the  error. 

Upon  the  first  question,  whether  the  purchaser  of  Lot  1  was 
entitled  to  any  mines  and  minerals  under  lands  within  the  manor 
of  Bredbury,  I  do  not  think  it  necessary  to  express  any  opinion,  the 
conclusion  to  which  I  have  come  upon  other  grounds  leading  to  the 
same  result  as  if  I  should  hold  that  the  purchaser  was  not  so 
entitled.  (His  Lordship  here  adverted  shortly  to  the  terms  of  the 
particulars  and  conditions  of  sale,  and  observed  that,  whatever  might 
be  their  true  construction,  they  were  calculated  to  lead  any  purchaser 
to  suppose  that  the  mines  of  the  manor  were  comprised  in  Lot  1 
that  the  purchaser's  case  was,  that  he  so  understood  them,  and 
that  there  was  no  evidence  to  raise  any  suspicion  that  he  did  not.) 

The  ground  principally  relied  upon  by  the  vendors  is  not  any 
conduct  imputed  to  the  purchaser  personally,  except  that  he  knew 
that  the  mines  were  not  intended  to  be  included  in  Lot  1,  which  he 
denies,  but  to  the  agent  he  employed  to  bid  for  him.  I  reject  all 
that  is  alleged  to  have  passed  at  the  sale,  as  to  statements  or 
explanations  made  that  no  mines  were  included  in  Lot  1.  I  could 
[  *6  ]  not  act  upon  the  evidence  as  to  any  ^such  statements  or  explanations 
having  been  made ;  and  if  they  had  been  clearly  proved,  they  would 
not  have  been  received  by  me  as  affecting  the  question  I  have  to  decide. 
The  agent,  however,  may  have  so  misconducted  himself  in  this 
agency,  as  to  affect  his  principal.  It  is  to  be  observed,  that  the 
agency  commenced  only  the  moment  before  the  sale,  he  having 
been  called  out  of  the  auction  room  by  the  purchaser,  and  was  then 
for  the  first  time  authorized  to  bid  for  him ;  and  this  agency,  so  far 
as  it  can  affect  the  present  question,  terminated  the  moment  the 
first  lot  was  declared  to  have  been  purchased  by  this  agent,  which 
he  so  purchased  for  the  appellant.  The  misconduct  of  an  agent  to 
affect  his  principal  must  occur  in  the  exercise  of  his  agency ;  but 
in  this  case,  the  agency  consisted  only  in  bidding  for  Lot  1.  It  is 
said  that  this  agent  must  have  known  that  the  mines  were  not 
intended  to  be  included  in  Lot  1.  If  he  had  such  knowledge,  the 
purchaser  might  complain  that  he  had  not  imparted  it  to  him,  and 
so  have  prevented  his  bidding  for  what  he  was  not  likely  to  obtain  ; 
but  he  denies  that  he  had  any  such  knowledge,  and  one  of  the  facts 
alleged  as  proof  that  he  had,  seems  to  me  to  lead  to  an  opposite 
conclusion.    It  is  said  that  there  was  a  former  attempt  to  sell  this 
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property,  that  this  agent  was  cognizant  of  the  transaction,  and  that    alyamlet 

all  mines  &c.  were  in  the  particulars  and  conditions  used  on  that    kinnaird. 

occasion  expressly  excluded.    Would  not  the  obvious  inference,  from 

the  distinct  exclusion  having  been  before  thought  necessary  and  at 

the  latter  sale  abandoned,  be,  that  the  intention  had  been  altered, 

and  that  no  such  general  exclusion  was  intended  ?    As  to  the  fact 

that  this  agent  so  bidding  for  the  purchaser  had,  whilst  the  property 

was  in  the  hands  of  the  trustees,  been  employed  as  the  country 

agent  in  the  management  of  the  property,  and  *that  in  preparing        [  •?  ] 

the  particulars  of  sale,  the  parties  who  had  the  conduct  of  the  sale 

had  availed  themselves  of  his  knowledge  so  obtained,  I  cannot  see 

how  that  incapacitated  him  from  bidding  for  a  stranger.    His 

employers,  the  trustees,  were  not  the  parties  selling,  that  duty 

having  been  intrusted  by  the  Court  to  others  :  he  had  no  duty  to 

perform  except  to  attend  and  watch  the  proceedings  for  the  trustees ; 

and  there  is  no  imputation  or  proof  that  in  the  information  he  gave 

as  to  the  particulars,  he  acted  fraudulently  or  with  any  view  to 

forward  any  scheme  of  the  purchaser,  whose  agent  he  was  not  then 

for  the  purposes  of  the  purchase,  and  who  had  not  at  that  time  any 

intention  of  bidding ;  nor  does  it  indeed  appear  that  he  gave  any 

information  which  was  not  correct;    and,  although  he  saw  the 

particulars  of  sale,  he  denies  that  he  ever  saw  the  conditions  ;  and 

it  was  by  the  ninth  condition  of  the  former  attempt  to  sell  that  the 

reservation  of  the  mines  was  provided  for.    The  framers  of  these 

very  inaccurate  particulars  and  conditions  cannot  charge  him  for 

not  having  discovered  and   corrected  their  errors  and  blunders, 

which,  not    having    seen  the  conditions  and    not  having    been 

consulted,  he  had  not  the  means  of  doing. 

It  does  not  appear  to  me,  therefore,  that  there  is  any  ground  for 
setting  aside  this  purchase  upon  the  conduct  of  the  purchaser  or  of 
his  agent ;  but  I  think  it  clear  that  the  vendors  did  not  intend  to 
sell  under  Lot  1  any  mines  or  minerals  under  any  lands  within  the 
manor.  There  was  much  neglect  and  want  of  attention  on  the  part 
of  some  of  those  who  acted  for  the  vendors.  (His  Lordship  here 
explained  how,  in  his  opinion,  the  error  arose.) 

If  property  not  intended  to  be  sold  be»  by  the  ignorance  or 
neglect  of  the  vendor's  agent,  included  in  a  contract  *for  sale  with  [  *s  ] 
other  property  intended  to  be  sold,  a  case  may  arise  in  which  the 
Court  would  refuse  to  compel  a  specific  performance  of  the  whole 
contract ;  and  if  in  such  case,  the  purchaser  declined  to  take  so 
much  as  was  intended  to  be  sold,  the  course  which  the  Court  might 
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AI.VAKLBT  adopt  would  probably  be  to  abstain  from  interfering,  leaving  the 
KiNNAiBD.  purchaser  to  his  remedy  at  law ;  but  it  certainly  would  not  rescind 
the  contract.  This  course,  however,  cannot  be  followed  in  sales 
under  orders  of  the  Court :  the  property  must  be  sold,  and  the 
Court  must  decide  whether  the  sale  is  to  be  carried  into  effect  or 
the  property  resold  ;  but  it  is  expedient,  as  far  as  possible,  to  adapt 
the  rules  which  regulate  such  cases  between  vendor  and  purchaser 
to  the  case  of  purchases  under  orders  of  the  Court. 

I  have  already  said  that  I  see  no  ground  for  setting  aside  the 
purchase ;  but  I  think  also  that  a  specific  performance  of  the  pur- 
chase of  Lot  1,  including  the  mines,  cannot  be  enforced ;  and  if  the 
particulars  and  conditions  include  the  mines  in  Lot  1,  I  do  not 
think  that  the  purchaser  could  be  compelled  to  complete  his  pur- 
chase excluding  the  mines ;  but  this  difficulty  will  not  I  apprehend 
arise,  it  having  been  stated  that  if  I  should  be  of  opinion  that  he 
could  not  have  the  ^mines  included,  he  would  take  the  manor 
excluding  them ;  and  that  is  the  conclusion  to  which  I  have  come. 
The  purchaser,  under  these  circumstances,  electing  to  take  the 
manor  without  the  mines,  must  take  it  without  compensation :  it 
would  indeed  be  impossible  to  appreciate  the  amount,  and  he  has 
not  claimed  it ;  and  I  think  if  he  had,  I  could  not  have  given  him 
any.  If  the  evidence  as  to  what  passed  at  the  sale  be  true,  the 
biddings  of  others  must  have  been  made  for  the  manor  without  the 
mines;  and  though  the  actual  purchaser  could  not  be  directly 
[  *9  ]  affected  with  what  was  so  stated,  the  price  *he  agreed  to  give, 
being  regulated  by  the  other  biddings,  must  have  been  affected  by 
what  influenced  such  other  biddings :  any  compensation,  therefore, 
would  be  deducted  from  the  price  agreed  for,  which,  in  fact,  did 
not  include  it.  I  am,  therefore,  of  opinion,  that  the  purchaser  is 
entitled  to  Lot  1  for  the  price  bid  for  him,  but  with  an  exclusion  of 
the  mines ;  and  that  the  Master  should  be  directed  to  settle  the 
conveyance  accordingly. 

As  to  costs,  I  have  said  that  I  saw  no  ground  for  making  the 
purchaser  pay  the  costs  of  the  petition  and  order.  My  doubt  has 
been  whether  he  ought  not  to  be  paid  his  costs,  upon  the  ground 
that  the  proceeding  was  to  correct  an  error  of  those  who  acted  for 
the  vendors ;  but  although  that  is  the  case,  yet,  as  the  purchaser 
claimed  a  benefit  from  such  error,  when  he  might  and  I  think  ought 
to  have  seen  that,  whatever  his  intentions  were,  the  intention  of  the 
vendors  was  to  exclude  the  mines  from  Lot  1,  and  by  timely  con- 
ceding what  I  think  he  must  submit  to,  might  have  avoided  the 
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greater  part  of  the  costs  in  question,  I  think  that  the  proper  coarse 
will  be  to  make  the  order  upon  the  petition  without  costs.  The 
vendors  and  trustees  will  have  their  costs  out  of  the  general  fund. 

The  order  will  be  to  discharge  the  order  of  the  Yige-Ghancbllob  ; 
and  reciting  that  the  purchaser  is  willing  to  take  Lot  1  at  the  price 
offered,  with  an  express  exclusion  of  the  mines  &c.,  the  Goubt  being 
of  opinion  that  he  is  not  entitled  to  have  the  mines  &c.  included  in 
the  purchase  of  Lot  1,  let  the  Master  settle  the  conveyance 
accordingly. 

KNIGHT  V.  MAEJ0EIBANK8. 

(2  Mac.  &  G.  10—16.) 
[A  NOTB  of  the  judgment  on  this  appeal,  affirming  the  decision  of 
the  Mastbb  of  the  Bolls  (reported  in  88  B.  B.  166  from  11  Beav. 
822),  will  be  found  at  the  end  of  that  report.  See  88  B.  B.  at  p.  189. 
This  appeal  is  referred  to  in  Lata  v.  Law  [1905]  1  Gh.  at  p.  155, 
74  L.  J.  Gh.  169.] 


Alyaklby 

V, 
KiNNAIRD. 


COOKE  V.  CHOLMONDELEY. 

(2  Mac.  &  G.  18—29 ;  S.  C.  2  H.  &  Tw.  162 ;  19  L.  J.  Ch.  81 ;  14  Jur.  117 ;  a£fg. 

15  Sim.  611.) 

A  testator,  being  subject  to  a  commiBeion  of  lunacy,  gaye  by  his  will 
certain  benefits  to  his  only  daughter,  a  married  woman,  who  was  also 
his  heiress-at-law,  and  declared  that  if  she  or  her  husband,  or  any  person 
on  their  or  either  of  their  behalf,  should  dispute  his  will,  or  if  any  pro- 
ceedings should  be  taken  by  any  person  whomsoever,  by  any  possible  result 
of  which  any  estate  or  interest  could  be  in  any  way  attainable  by  his 
daughter  or  her  husband  of  larger  extent  than  was  intended  for  her  by  the 
will,  and  she  and  her  husband  should  not  formally  disavow,  stay,  or  resist 
such  proceedings  to  the  best  of  their  ability,  then  he  revoked  Uie  benefits 
given  to  her.  The  heiress-at-law,  on  occasion  of  her  marriage  and  during 
her  minority,  had  joined  with  her  husband  in  assigning  her  expectant 
interest  to  the  trustees  of  her  marriage  settlement.  The  trustees  of  the  will 
filed  their  bill  to  have  the  will  established  and  the  trusts  carried  into 
execution,  and  adduced  proof  of  the  sanity  of  the  testator  at  the  date  of  his 
will :  to  this  suit  the  heiress-at-law  and  tiie  trustees  of  the  settlement  were 
made  parties :  Held,  without  deciding  on  the  validity  of  the  settlement, 
that  the  plaintififs  were  bound  to  prove  their  title  as  against  the  trustees  of 
the  settlement,  and  the  Coubt  accordingly,  at  the  instance  of  these  trustees, 
directed  an  issue  devisavit  vd  non. 

In  order  to  protect  the  heiress-at-law  from  the  clause  of  forfeiture  con- 
tained in  the  will,  the  Cotibt  directed  a  statement  to  be  inserted  in  the  order 
that  the  issue  was  directed  at  the  instance  of  the  trustees  of  the  settlement. 

[In  the  year  1841]  Sir  Gregory  Osborne  Page  Turner,  the  testator 
in  the  cause,  by  his  will  devised  his  estates  to  the  plaintiffs  as 
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CooKK       trustees,  and  thereby  gave  certain  benefits  to  his  only  daughter 
Cholmon-     Helen  Elizabeth  Fryer,  who  was  his  heiress-at-law,  then  the  wife 

DKLEY.  qJ  |.Jjq  Reverend  Charles  Gulliver  Fryer,  and  declared  that  if  she 
or  her  husband  or  any  person,  on  their  or  either  of  their  behalf, 
should  dispute  his  will,  or  if  any  proceedings  should  be  taken  by 
any  persons  whomsoever  by  any  possible  result  of  which  any  estate 
or  interest  could  be  in  any  way  attainable  by  his  daughter  or  her 
husband  of  larger  extent  than  was  intended  for  her  by  the  will,  and 
she  and  her  husband  should  not  formally  disavow,  stay,  or  resist 
such  proceedings  to  the  best  of  their  ability,  then  he  revoked  the 
benefits  given  to  her. 

In  the  year  1814,  a  commission  of  lunacy  [had]  issued  against 
the  testator,  which  was  superseded  in  1815,  but  in  1823  a  second 
commission  issued,  which  remained  in  force  without  any  attempt 
\fl  disturb  it  until  the  period  of  his  death  in  1844. 

In  1847,  the  trustees  filed  their  bill  for  the  purpose  of  having 
the  will  established,  and  the  trusts  of  it  carried  into  execution, 
making  the  heiress-at-law  and  her  husband,  the  trustees  of  their 
settlement,  the  testator's  widow,  and  his  nephew  Sir  E.  H.  P. 
Turner  (who  was  also  his  heir  male),  parties  to  the  suit.  The 
widow  and  Sir  E.  H.  P.  Turner  admitted  the  validity  of  the  will, 
and  claimed  under  it.  The  plaintiffs  in  the  suit  proved  the  sanity 
of  the  testator  at  the  date  of  his  will,  and  no  evidence  was  adduced 
to  the  contrary.  The  Vice -Chancellor,  however,  at  the  hearing 
of  the  cause  (i),  held  that  one  of  the  trustees  of  the  marriage  settle- 
ment of  the  testator's  daughter  (with  whom  the  husband  had 

[  *20  ]  entered  into  a  covenant  during  the  ^infancy  of  his  wife,  and  in 
the  lifetime  of  her  father,  to  make  a  settlement  of  any  estates  to 
which  she  might  thereafter  be  entitled),  "  had  an  interest  which 
enabled  him  to  stand  forward  as  the  advocate  of  the  truth  of  the 
case,"  and  upon  the  application  of  this  trustee,  his  Honour,  without 
hearing  the  daughter  or  her  husband,  considered  that  he  was  bound 
to  direct  an  issue  devisavit  vel  non^  in  which  issue  the  trustee  of  the 
marriage  settlement  was  to  be  the  defendant. 
The  defendant  Sir  E.  H.  P.  Turner  appealed  from  this  decision, 

(1)  Reported  before  him  in  15  Sim.  21  he  would  concur  with  her  in  settling 

611,  where  it  was   stated   that   the  aU  the  freehold,  copyhold  and  lease' 

mai-riage  between  Mr.  and  Mrs.  Fryer  hold  estates  to  which  she  then  was  or 

took  place  in  .1838,  when  the  lady  might  thereafter  become  entitled  to 

was  under  age,  and  that  by  articles  certain  uses  for  the  benefit  of  himself 

executed  on  that  occasion  Mr.  Fryer  and  his  wife  and  their  issue. — 0.  A.  S. 
covenanted  that  when  his  wife  attained 
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first,  on  the  ground  that  the  title  of  the  trustee  was  not  sufiSciently 
established  in  the  cause  to  entitle  him  to  demand  the  issue ;  secondly, 
because,  if  the  issue  were  directed,  the  daughter  and  her  husband, 
and  not  the  trustee,  ought  to  have  been  made  the  defendants,  or,  if 
not,  that  it  ought  to  have  appeared  by  the  decree  that  they  had 
waived  and  declined  such  issue,  in  which  case  no  issue  ought  to 
have  been  directed ;  and,  lastly,  that  the  issue  as  directed  would 
not  be  finally  binding  and  conclusive  on  all  parties. 

Mr,  Freeling,  for  the  plaintiffs  the  trustees  of  the  will,  stated 
that  there  had  been  a  case  sent  for  the  opinion  of  the  Court  of 
Exchequer  as  to  the  validity  of  the  proviso  in  the  will ;  and  that 
that  Court  had  pronounced  its  opinion  that  the  proviso  was  good : 
Cooke  V.  Turner  (i) ;  that  immediately  thereupon  a  deed  of  confirma- 
tion had  been  tendered  to  Mr.  and  Mrs.  Fryer  for  their  execution, 
but  that  they  had  declined  to  execute  such  deed  ;  that  the  trustees 
of  the  marriage  settlement  of  Mr.  and  Mrs.  Fryer  had  filed  their 
bill  against  the  devisees  to  have  the  articles  established,  and  that  a 
demurrer  to  this  bill  had  been  allowed  by  the  Master  of  the  Bolls. 
Having  stated  these  facts,  he  took  no  part  in  the  argument. 

Mr.  Stuart,  Mr.  J.  Parker,  and  Mr.  Lewin,  on  behalf  of  Sir 
E.  H.  P.  Turner,  contended,  that  it  was  not  competent  for  the 
Yicb-Chancbllob  to  have  directed  an  issue  which  was  not  required 
by  the  only  person  (the  heiress-at-law)  entitled  to  ask  for  such 
issue ;  that  if  the  issue  were  tried  in  the  form  in  which  it  now  was 
shaped,  it  might  turn  out  to  be  wholly  ineffectual,  and  could  not 
be  binding  on  the  heiress,  who  was  no  party  to  it ;  that  inasmuch 
as  the  articles  were  executory  and  affected  to  bind  an  infant  by  her 
covenant,  they  were  clearly  voidable,  if  not  void ;  that  the  rule  of 
the  Court,  when  the  heir-at-law  neither  asks  nor  declines  an  issue, 
is  to  declare  the  will  established ;  that  the  demand  of  the  trustee 
being  consequent  on  the  validity  of  the  articles,  and  the  bill  to 
establish  the  articles  having  failed,  the  trustee  had  clearly  no  locus 
standi.  They  submitted  that  it  was  proved  by  the  witnesses  that 
the  testator  was  of  sound  and  disposing  mind  when  he  made  the 
will,  and,  therefore,  that  a  decree  ought  to  have  been  made  estab- 
lishing the  will  and  directing  its  trusts  to  be  carried  into  exeou" 
tion.  They  cited  Cartvrright  v.  Cartwright  (2),  Attomey-Oeneral  v. 
Pamther  (8),  Hall  v.  Warren  (4). 
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1)  71  B.  R.  808  (15  M.  &  W;  727). 
(2)  1  Phillim.  90. 


(3)  3  Br.  C.  C.  441. 

(4)  7  E.  E.  306  (9  Ves.  605). 
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Mr.  BetheU,  Mr.  Lee,  and  Mr.  Saunders,  appeared  for  the 
trustees  of  the  settlement,  and  were  informed  by  the  Lord  Chancbi:«I40b 
that  be  would  consider  whether  it  was  necessary  for  him  to  call  upon 
them  to  support  the  order  of  the  YicbChancellor. 

Mr.  WUlcock,  for  the  heiress-at-law. 

Mr.  Teed  and  Mr.  Nelson  Maicham  for  the  other  defendants. 

On  this  day,  without  calling  upon  counsel  in  support  of  the  order 
appealed  from,  the  Lord  Chancellor  delivered  the  following 
judgment. 

The  Lord  Chancellor: 

Since  yesterday  I  have  had  an  opportunity  of  considering  this 
case,  which  certainly  is  one  of  the  greatest  possible  importance,  not 
only,  it  may  be,  to  the  parties  in  the  cause,  but  to  the  general 
practice  of  the  Court ;  and  the  result  is,  that  I  cannot  accede  to  the 
proposition  made  by  the  appeal,  or  alter  the  decree  in  the  way 
proposed. 

A  lunatic,  who  for  a  great  number  of  years  had  been  under  the 
protection  of  this  Court,  dies ;  and  it  then  appears  that,  pending 
the  lunacy,.and  while  the  commission  was  in  full  force,  he  made  a 
will.  That  fact,  however,  does  not  of  necessity  show  that  the  will 
is  not  a  good  will,  for  it  is  very  possible  that  there  may  have  been  a 
period  during  which  it  was  competent  for  the  testator  to  make  a 
will,  and  that  such  a  will  might  be  valid,  though  the  commission 
existed.  The  existence  of  the  commission  is,  no  doubt,  a  circum- 
stance of  extreme  suspicion,  and  one  which  gives  rise  to  the  strongest 
presumption  against  the  validity  of  the  will ;  but  this  presumption 
is  nevertheless  capable  of  being  rebutted.  If  this  were  all,  the  case 
would  not  be  very  peculiar,  or  attended  with  any  difl&culty ;  but 
this  document,  which  is  produced  as  a  will — whether  it  be  a  will  or 
not,  I  am  not  at  present  in  a  situation  to  know — contains  a  provi- 
sion that  any  party  disputing,  or  taking  any  steps  to  dispute  the 
will,  shall  lose  all  benefit  under  it.  Now,  one  of  the  parties  princi- 
pally interested  in  the  disposition  by  the  will  is  the  heiress-at-law ; 
and  those  who  prepared  the  instrument  were  desirous  that  if  she 
disputed  it,  she  should  do  so  at  the  ^hazard,  if  the  will  were 
established,  of  losing  all  benefit  under  it.  The  result  of  this  is 
that  the  heiress-at-law,  without  any  knowledge  of  the  circumstances 
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attending  the  execution  of  the  will,  is  prevented  from  raising  any 
qaestion  regarding  it.  A  bill  is  then  filed  by  the  devisees  in  trust 
against  the  heiress-at-law  and  the  trustees  of  her  marriage  settle- 
ment seeking  to  establish  the  will,  the  heiress-at-law  having,  on 
her  marriage,  joined  with  her  husband  in  assigning  her  expectant 
interest  as  heiress- a t-law. 

Under  these  circumstances,  the  Yige-Ghangellor  found  the 
heiress-at-law  so  situated  as  to  be  unable  to  say  a  word  against 
the  will  without  incurring  the  penalty  which  the  condition  con- 
tained in  the  will  attempted  to  impose  on  her,  the  opinion  of  the 
Court  of  Exchequer  having  for  another  and  collateral  purpose,  but 
fortunately,  as  1  think,  for  the  disposal  of  the  cause,  been  taken  as 
to  the  legality  of  that  condition,  and  that  Court  having  certified, 
upon  the  case  submitted  to  them,  that  it  was  a  legal  condition.  It 
is  true  that  the  case  stated  the  will  as  a  valid  will,  and  of  necessity 
it  was  so  stated,  because  the  question  could  not  arise  if  there  was  no 
will :  but  that  does  not  affect  the  question  here,  which  is,  whether  the 
will  is  valid  or  not.  The  Court  of  Exchequer  having,  however,  held 
that  the  condition  is  legal,  and  consequently  that  a  forfeiture  would 
be  incurred  by  breaking  it,  it  becomes  the  duty  of  this  Court  to  be 
?ery  careful  not  to  expose  a  party  to  the  chance  of '  this  forfeiture  ; 
bat,  at  the  same  time,  to  see  that  it  is  not  made  auxiliary  to  what 
would  be  a  very  gross  fraud,  if  the  will  was  not  the  will  of  the 
testator. 

The  plaintiffs  who  file  the  bill  are  interested  under  the  will,  and 
come  and  ask  the  Court  to  establish  it:  "i^they  make  defendants 
to  that  bill  the  heiress-at-law  and  the  trustees  of  the  settlement, 
who,  having  themselves  no  beneficial  interest  in  the  matter,  were 
boand  to  protect  such  interest  as  was  conveyed  to  them  by  the 
settlement.  The  heiress-at-law  remains  perfectly  passive,  having, 
in  fact,  according  to  the  opinion  of  the  court  of  law,  no  choice  or 
option  in  the  matter.  The  plaintiffs,  under  these  circumstances, 
are  bound  to  make  out  their  case.  If,  indeed,  the  heiress-at-law 
had  been  a  single  woman,  or  had  been  in  a  situation  to  admit  the 
validity  of  the  will,  and  had  thought  proper  so  to  do,  all  difficulty 
would  have  been  removed ;  for  the  Court  would  not,  in  the  ordinary 
exercise  of  its  jurisdiction,  call  for  proof  of  that  with  respect  to 
which  there  was  no  dispute,  all  parties  interested  concurring  as  to 
the  hcts  on  which  the  Court  was  to  proceed.  The  cases,  therefore, 
which  have  been  referred  to,  in  which  the  Court  establishes  the 
will,  or  declines  to  send  an  issue  where  there  is  nobody  present  but 
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the  heir-at-law,  have  no  application  to  the  present  case,  because  in 
those  cases  there  was  nothing  to  try. 

The  Court  does  not  direct  an  issue  merely  because  it  may  itself 
find  some  ground  of  suspicion  as  to  the  validity  of  the  will,   but 
because  the  party  alone  interested,  and  against  whom  the  will  is  to 
operate,  does  not  admit  it  to  be  a  good  will ;  and  therefore  what, 
under  those  circumstances,  the  Court  might  have  thought  proper 
to  do  in  the  present  case,  if  there  had  been  nobody  interested 
against  the  will  but  the  heiress-at-law,  it  is  not  necessary  to  consider. 
There  are  here,  however,  other  parties  besides  the  heiress-at-law 
who  are  interested ;  and  it  is  right  that  a  fact,  apparently  of  so 
doubtful  a  character  as  that  involved  in  the  present  case,  should 
be  investigated.     Even  if  there  were  an  intestacy,  the  heiress-at- 
law  would  not  represent  the  ^interest  in  the  land,  for  she  has  parted 
with  it  to  a  certain  extent.     If  she  bad  parted  with  it  altogether, 
and  so,  though  heiress-at-law,  had  ceased  to  occupy  the  position  of 
heiress-at-law  by  having  invested  others  with  her  rights,  she  could 
not  by  her  admissions  affect  those  parties  on  whom  she  had  con- 
ferred her  right.     She  has,  in  fact,  conferred  her  right  on  others, 
and  has,  by  her  marriage  settlement,  endeavoured  (I  do  not  say  she 
has  done  it  effectually)  to  transfer  to  others  that  which  belonged  to 
her.     It  is  said,  however,  that  this  transaction  is  void ;  that  she 
was  an  infant  when  she  married,  and  that  an  infant  cannot  bind 
her  interest  in  real    property,  though   it   is  in  consideration  of 
marriage,  and  the  marriage  follows.     Now  this  answer  to  the  title, 
which  the  bill  admits  to  the  extent  at  least  of  making  those  who 
claim  under  the  marriage  settlement  parties  to  the  suit,  is  set  up  by 
the  plaintiffs ;  but  the  plaintiffs  have  no  right  to  be  heard  at  all,  till 
they  have  shown  that  they  are  what  they  represent  themselves  to 
be,  namely,  parties  claiming  an  interest  under  the  will ;  and  this 
they  cannot  do  while  the  will  remains  in  doubt. 

The  point  then  to  be  decided  is,  have  or  have  not  the  plaintiffs 
shown  their  title ;  and  this  raises  the  question  of  the  validity  of  the 
will.  If  there  is  no  will  binding  the  property,  the  plaintiffs  have 
no  right  to  come  here ;  and  until  they  have  established  tbeir  own 
case,  they  cannot  challenge  the  right  of  a  defendant  to  be  heard. 
Now,  who  is  there  in  the  present  case  to  question  the  right  of  the 
plaintiffs  ?  The  heiress-at-law  cannot  on  account  of  the  forfeiture ; 
but  there  are  other  parties  in  the  cause  who  can,  because  there  are 
those  who  stand  on  her  title,  fortunately  not  exposed  to  the  conse- 
quences of  the  forfeiture,  whose  duty  it  is,  before  they  are  put  to 
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show  what  right  they  have  to  the  property  under  the  marriage 
articles,  to  resist  every  *thing  which  may  impeach  that  title  which, 
as  tmstees,  they  have  undertaken  to  protect.  It  therefore  appears 
to  me,  whatever  invalidity  there  may  ultimately  prove  to  be  in  the 
title  of  those  who  claim  under  the  settlement  on  the  ground  of  the 
infancy  of  the  wife  at  the  time  of  the  marriage,  that  is  a  question 
wliich  cannot  be  raised  till  the  plaintiffs  have  shown  their  title 
under  the  will. 

Now  the  proof  of  the  title  of  a  party  claiming  under  a  will  of  real 
estate  is  simply  by  the  issue  devisavitvel  non ;  and  the  sole  question 
here  is,  whether  the  defendant  who  raises  the  question  is  a  com- 
petent party  to  ask  the  Court  to  try  it.  There  is  no  doubt  about 
it.  If  the  plaintiffs  have  a  right  to  be  considered  as  trustees  under 
the  will  without  any  proof,  then  the  trustees  of  the  settlement 
would  be  deprived  of  whatever  right  they  might  have ;  and  the 
effect  would  be  the  same  if  their  title,  instead  of  being  open  to  dis- 
pute, had  been  perfectly  free  from  all  doubt.  It  does  not  then 
appear  to  me  that  there  is  really  any  question,  but  that  the  trustee 
has  a  right  to  call  on  the  plaintiffs  to  prove  their  title,  and  that  the 
only  way  in  which  a  title  of  this  sort  can  be  proved,  is  by  the  issue 
which  the  Yice-Chancbllob  has  directed. 

Then  comes  the  present  appellant,  being  the  party  entitled  to  the 
first  estate  of  inheritance  under  the  will,  (the  plaintiffs  not  dis- 
puting, at  least  as  appellants,  the  propriety  of  the  course  pursued,) 
and  says,  ''  Tou  are  now  going  to  raise  a  question  about  the  will, 
and  the  testator,  or  at  least  the  person  who  is  supposed  to  be 
testator,  has  done  all  he  can  "  (or  rather  it  has  been  done  by  the 
instrument  to  which  his  name  is  appended)  '*  to  prevent  any  ques- 
tion being  raised  by  the  will,  and  you  are  impeaching  the  testator's 
intention."  I  do  not  now  say  what  might  be  the  result  if  there  was 
no  other  interest  on  the  record,  but  there  being  a  defendant  on  *the 
record  whose  interest  the  plaintiffs  cannot  dispute,  the  plaintiffs  are 
bound  to  prove  their  title  as  against  such  defendant.  It  is  said, 
however,  that  their  title  is  proved  in  the  cause.  Now  a  matter  of 
this  sort  is  never  thus  proved ;  and  if  the  privilege  of  asking  an 
issue  were  confined  to  the  heir-at-law  alone,  it  would  often  be 
difficult  to  establish  a  will,  because  when  an  heir-at-law  parts  with 
his  interest,  he  parts  with  all  benefit  under  that  interest.  That 
question,  however,  does  not  arise  here,  because,  even  if  this  Court 
were  to  look  at  the  evidence,  as  it  would  on  any  other  matter  of 
fact  arising  between  plaintiff  and  defendant,  this  is  a  case,  above  all 
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others,  in  which  the  Court  would  require  the  assistance  of  a  jury, 
to  be  sure  that  it  came  to  the  right  conclusion  as  to  the  fact.  It  is 
therefore  quite  immaterial  to  consider  whether  the  defendant  is  or 
is  not  armed  with  the  authority  of  the  heir-at-law  in  demanding  an 
issue,  because,  if  he  were  not,  the  Court  would  still  be  doing  a  very 
rash  thing  in  acting  on  the  evidence  given  in  this  case,  where  the 
party  principally  interested  in  disputing  the  will  is  precluded,  by 
the  insertion  of  the  condition,  from  meeting  the  evidence  produced 
in  support  of  it. 

Whatever,  therefore,  may  be  the  right  of  the  parties  to  demand 
an  issue,  this  is  a  case  in  which,  as  a  matter  of  discretion,  the 
Court  would  think  it  necessary  to  adopt  that  course.  Now  this  is 
what  the  Yige-Chancellob  has  done.  The  heiress-at-law  being 
disarmed,  and  there  being  another  party  entitled  to  call  on  the 
plaintififs  to  prove  their  case,  the  question  arose  in  what  manner 
that  proof  was  to  be  had.  That,  according  to  the  ordinary  course 
of  the  Court  on  a  matter  of  suspicion  and  doubt,  would  be  not  on 
the  depositions  taken  in  equity,  but  upon  the  result  of  an  inquiry 
at  law  by  an  issue  devisavit  vel  non.  I  think,  therefore,  that  the 
Yice-Chancbllob's  ^decree  was  entirely  right,  and  I  should  have 
been  very  sorry  indeed  if  means  had  not  existed  by  which,  under 
the  circumstances  as  they  appear  here,  an  opportunity  could  be 
afforded  to  the  Court  of  ascertaining  beyond  all  question  what  the 
real  history  of  this,  as  it  appears  to  me,  most  mysterious  and  sus- 
picious transaction,  really  is.  If  there  were  nothing  else,  the  mere 
fact  of  a  will  being  executed  by  a  party  under  a  commission  of 
lunacy  would  make  it  difficult  for  this  Court  to  act  upon  it  without 
better  inquiry  than  can  result  from  the  mode  of  investigating  facts 
in  this  Court.  It  appears  to  me  beyond  all  question  that  the  Yicb- 
Chakcellob's  decree  is  correct,  both  in  substance  and  in  form,  and 
must  be  affirmed  accordingly. 

The  only  point  that  occurs  to  me,  and  it  is  one  with  which 
neither  the  appellant  nor  the  plaintiffs  have  any  thing  to  do,  is, 
whether  the  decree,  as  it  stands,  sufficiently  protects  the  heiress-at- 
law.  It  does  not  appear  at  all  upon  the  order  by  whom  or  at  whose 
suggestion  this  issue  is  directed.  The  heiress-at-law  is  in  that  diffi- 
cult position,  that  if  she  had  demanded  the  issue,  that  is  to  say,  if 
she  in  the  terms  of  the  will  had  done  any  thing  to  impede  the 
execution  of  the  will,  a  question  might  arise  how  far  she  had  or  not 
incurred  the  penalty,  and  the  Court  is  anxious  to  protect  her  as  far 
as  possible  against  any  such  question  being  raised.   She  is  perfectly 
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safe,  as  far  as  appears  at  present,  but  it  is  very  desirable  to  preserve       cooke 
her  in  fatore  proceedings  from  being  exposed  to  such  a  question,     choliion- 
It  appears  to  me  that  the  decree  would  be  safer  if  it  had  stated  that       ^*^^^' 
she  had  not  demanded  the  issue,  or  that  it  was  demanded  on  behalf 
of  the  trustees  under  the  settlement. 

Mr.  BetheU  : 

The  view  that  the  trustees  of  the  settlement  took  of  their  position 
was  this,  that  they  were  assignees  *of  the  beneficial  interest  that  [  *29  ] 
the  husband  might  have  virtute  mariti,  and  were  therefore  not 
acting  on  behalf  of  the  heiress-at-law.  The  matter  was  brought 
under  the  notice  of  the  Yice-Ghancellor  by  the  counsel  for  the 
heiress-at-law  and  her  husband,  who  asked,  on  the  authority  of 
Sterling  v.  Levingston  (i),  that  the  direction  for  the  issue  might  be 
guarded  so  as  to  protect  the  heiress-at-law  from  the  clause  of 
forfeiture  in  the  will;  but  the  view  which  his  Honour  took  of 
the  case  was,  that  directing  the  issue  was  the  act  of  the  Court. 

Thb  Lord  ChanceiiLob: 

It  is  upon  the  fact  of  the  trustee  of  the  settlement  disputing  the 
validity  of  the  will  that  the  Court  directs  the  issue,  and  that  is  free 
from  all  question  under  the  forfeiture ;  but  I  think  it  much  safer  to 
introduce  into  the  decree  some  words  stating  this  fact  as  a  guard. 
The  Yice-Ghancellob  thought,  as  is  very  true,  that  it  is  safe 
enough  without  it ;  but  I  think  it  safer  with  it.  What  I  desire  is 
to  exclude  the  inference  that  the  heiress-at-law  disputes  the  will. 

Note. — The  order  in  Sterling  v.  Levingston,  referred  to  by  Mr. 
liethell,  in  which,  however,  it  will  be  seen  that  the  plaintiffs  were 
the  parties  liable  to  the  forfeiture,  is  in  the  following  terms :  "  His 
Lordship  doth  think  fit,  and  so  orders  and  declares,  that  such  action 
or  actions  so  to  be  brought  or  prosecuted  by  the  plaintiffs,  or  either 
of  them,  or  any  prosecution  or  proceeding  thereupon,  shall  not  in 
any  sort  be  construed  or  taken  to  be  any  breach  or  forfeiture  of  the 
said  proviso,  nor  shall  any  advantage  or  benefit  be  in  any  way 
taken  thereby  or  by  reason  thereof  against  the  plaintiffs  or  either 
of  them." 

(1)  2  Ch.  Bep.  39. 
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ELMHIEST   V.  SPENCEE  (I). 

(2  Mac.  &  G.  45—52 ;  S.  C.  14  L.  T.  433.) 

A  court  of  equity  will  not  exercise  its  juiisdiction  by  inj  unction  at  the 
instance  of  an  individual  against  an  alleged  nuisance,  without  a  previous 
trial  at  law,  or  without  its  being  clearly  proved  that  the  plaintiff  has  sus- 
tained such  substantial  injury  as  would  have  entitled  him  to  a  verdict  for 
damages  in  an  action  at  law. 

The  defendant  diverted  a  stream  as  it  passed  through  his  premises,  but 
restored  it  undiminished  as  to  the  quantity  of  water  to  its  former  channel 
before  it  reached  the  premises  of  the  plaintiff :  the  defendant  also  employed 
the  stream,  while  on  his  premises,  in  a  way  which  rendered  the  water  unfit 
for  ordinary  use,  but  he  alleged  that  the  water,  by  the  time  it  reached  the 
plaintiff's  lands,  was  freed  to  the  utmost  possible  extent  from  any  noxious 
ingredients  with  which  it  had  become  impregnated ;  and  it  did  not  appear 
that  any  actual  damage  was  sustained  by  the  plaintiff.  Under  these  cir- 
cumstances, the  Lord  Chancellor  dissolved  an  injunction,  which  had 
been  granted  by  the  Yige-Ohancellor,  restraining  the  defendant  from 
diverting  and  using  the  water. 

This  was  a  motion,  by  special  leave,  on  the  part  of  the  defendants, 
to  discharge  an  order  of  the  Yicb-Ghancellob  of  England,  made 
on  the  4th  December,  1849,  whereby  the  defendants  were  restrained 
from  interrupting  or  disturbing  the  plaintiff  in  the  free  use  of  certain 
streams  or  watercourses  flowing  through  the  plaintiff's  lands,  and 
from  fouling  such  waters,  and  from  continuing  to  divert  turn  or 
change  the  channels  beds  or  courses  of  the  said  streams  or  water- 
courses from  their  ancient  channels  respectively,  and  from  casting 
into  the  same  streams  or  any  of  them  any  foul  or  ^impure  water 
dirt  filth  or  any  other  noxious  or  contaminating  matters  whereby 
to  foul  or  render  unfit  for  its  ordinary  use  the  waters  of  the  said 
streams,  and  from  otherwise  damaging  or  injuring  the  plaintiff  in 
the  rightful  enjoyment  of  the  flow  and  use  of  the  said  streams  into 
through  over  along  and  across  the  plaintiff's  land. 

From  the  statements  in  the  bill,  which  was  filed  on  the 
10th  October,  1849,  it  appeared,  that  from  time  immemorial 
certain  brooks  or  watercourses  had  flowed  through  the  plaintiff's 
lands,  two  of  which  were  derived  from  and  passed  through  the 
lands  occupied  by  the  defendants ;  that  the  plaintiff's  lands  were 
used  for  agricultural  purposes;  that  in  1848  the  defendants  had 
erected  certain  bleaching  works  on  their  premises,  which  adjoined 
the  plaintiff's  lands ;  and  that  the  defendants,  in  the  prosecution  of 
this  business,  used  and  employed,  and  at  the  date  of  the  bill  were 
using  and  employing,  certain  deleterious  and  poisonous  and  noxious 

(1)  Kemit  v.  G.  E.  R.  (1883)  23  L.  T.  784;  affirmed,  27  Ch,  D.  122,  64 
Ch.   D.   566,    62  L.   J.   Ch.   608,    48      L.  J.  Ch.  19,  51  L.  T,  862. 
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chemical  and  other  matters,  and  bad  diverted  the  beds  or  channels     elmhibst 
of  the  streams  within  their  own  premises.  Spkncbr. 

The  bill  alleged  that,  previous  to  such  pollutions  and  diversions, 
the  said  streams  or  watercourses  were  fit  for  the  purposes  of  irriga- 
tion, and  for  culinary  purposes,  and  for  cattle,  and  were  productive 
of  fish ;  but  that  since  such  pollution  and  diversion  the  defendants 
had  not  only  checked  and  cut  off  the  usual  flow  of  water  from  the 
plaintiff,  but  had  rendered  the  reduced  supply  unwholesome  and 
unfit  for  the  use  of  man  or  beast,  and  destructive  of  the  fish,  to  the 
plaintiff's  great  and  irreparable  injury.  The  bill  prayed  in  the 
terms  of  the  injunction  before  stated. 

By  their  answer  the  defendants  stated,  that  they  had  in  the  [47] 
prosecution  of  the  said  business  used  and  employed,  and  that  they 
still  used  and  employed,  some  deleterious  poisonous  and  noxious 
chemical  and  other  matters,  and  that  the  elements  or  chemical 
substances  used  by  the  defendants  in  the  various  processes  of 
bleaching  or  contained  in  the  refuse  left  thereby,  were  soda, 
carbonic  acid,  lime,  sulphuric  acid,  chlorine,  and  vegetable  matter ; 
that  such  elements  were  contained  in  various  degrees  in  the  matters 
used  by  the  defendants  in  the  process  of  bleaching,  but  that  the 
poisonous  and  deleterious  qualities  of  such  elements  were  in  the 
said  process  extracted  to  the  utmost  possible  extent;  that 
occasionally  the  waters  of  the  said  stream  were  rendered  very 
foul  and  corrupt  by  pumping  out  the  sumph  holes  of  certain 
collieries,  and  by  the  existence  of  a  fellmonger's  yard,  and  by  the 
sewerage  of  a  village,  all  higher  up  the  stream.  The  defendants 
then  admitted  the  diversion  of  the  stream  within  their  own  premises, 
but  contended  that  such  diversion  did  not  in  any  way  affect  the 
quantity  of  water  supplied  to  the  plaintiff's  lands.  They  then 
stated  that,  notwithstanding  the  use  as  therein  mentioned  of  certain 
deleterious  and  poisonous  chemical  elements  in  the  process  of 
bleachiug,  all  the  deleterious  noxious  and  poisonous  qualities  thereof 
were  to  the  utmost  possible  extent  eradicated  neutralized  used  and 
absorbed  in  such  bleaching  process ;  that  in  order  to  render  it 
impossible  that  the  said  streams  or  either  of  them  should  be  in  any 
way  prejudicially  affected  by  the  said  bleaching  operations,  the 
water  employed  for  bleaching  purposes  was  made  to  pass  through 
several  filters  before  the  same  was  returned  to  the  brook,  so  that 
at  the  time  the  water  was  so  returned  the  same  was  almost  entirely 
free  from  any  impregnation  whatever  of  the  ingredients  employed 
in  bleaching,  and  *was,  although  sometimes  to  a  very  trifling       [ «/ 
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ELMHIB8T  degree  discoloured,  perfectly  innocuous  and  fit  for  the  drink  of 
Spsngeb.  animals  and  unprejudicial  to  the  lives  of  fish ;  that  the  water  was, 
when  it  reached  the  lands  of  the  plaintiff,  in  all  respects  as  pore 
and  wholesome  and  capable  of  being  applied  to  culinary  or  any 
other  purposes  as  before  the  erection  of  the  said  bleaching  works, 
and  was  as  pure  and  wholesome  as  if  the  same  had  not  been  at  all 
employed  by  the  defendants  in  the  said  bleaching  purposes.  They 
denied  that  the  bleaching  works  tended  or  would  tend  to  the  injury 
or  nuisance  of  the  plaintiff  or  his  property. 

There  was  no  precise  evidence  of  the  time  when  the  bleaching 
operations  of  the  defendants  commenced,  except  that  it  appeared 
by  the  bill  that  it  was  some  time  in  1848. 

Mr.  Stuart  and  Mr.  T.  H.  Teirell,  for  the  defendants,  in 
support  of  the  motion,  [cited  The  Attomey-Genei'oly.  Cleaver  (i)  and 
Spottiswoode  v.  Clarke  (2)]. 

[  49  3  Mr.  BethelU  Mr.  Rolt,  and  Mr.  Rogers,  contra  : 

The  answer  does  not  question  the  plaintiff's  title:  there  is 
therefore  nothing  to  be  tried  by  a  jury.  It  is  not  so  much  a  case 
of  nuisance  as  of  irreparable  waste,  and  the  admissions  in  the 
answer  on  which  we  rely  are  quite  sufficient  to  sustain  this 
injunction.    *    *     * 

Without  calling  for  a  reply, 

The  LoBD  Chancellor,  after  remarking  that  there  was  no 
evidence  of  there  being  any  house  on  the  plaintiff's  lands,  so  that 
nothing  prejudicial  to  culinary  purposes  was  to  be  apprehended, 
observed  that  the  injunction  not  only  interfered  with  what  was 
alleged  to  be  a  nuisance,  but  also  with  the  diversion  of  the  streams 
in  the  defendants'  own  lands.  His  Lordship  then  proceeded  to  the 
following  effect: 
[  60  ]  The  diversion  complained  of  is  a  grievance  unconnected  with  the 

pollution  of  the  water,  and  the  stream  being  restored  to  its  old 
channel  before  it  enters  on  the  plaintiff's  lands,  the  diversion 
cannot  interfere  with  any  right  that  the  plaintiff  may  have  to  the 
water.  How  far  then  is  there  a  case  made  out  for  the  interposition 
of  the  Court  ?  The  Vice-Chancellor  has  proceeded  on  admissions 
in  the  defendants'  answer,  which  is  not  perhaps  as  guarded  as  it 
might  have  been.    The  bill  alleges  a  right  to  certain  water  in  as 

(1)  18  Yes.  211 ;  Bee  18  E.  E.  169,  n.  (2)  78  E.  B.  63  (2  Ph.  154). 
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pare  a  state  as  it  was  accustomed  to  flow  before  these  bleaching    Elmhirst 
works  were  erected ;  and  the  answer  admits  this  right,  subject  to     spknoxb. 
certain    qualifications    annexed   to    the    admission.    The    Yicb- 
Ghamcellor    has  however    construed    this    into    an    unqualified 
admission  that  the  plaintiff  is  entitled  to  the  use  of  the  water  in 
the  manner  alleged  by  the  bill. 

Now  the  plaintiff,  before  he  can  ask  for  an  injunction,  must  prove 
that  he  has  sustained  such  a  substantial  injury  by  the  acts  of  the 
defendants  as  would  have  entitled  him  to  a  verdict  at  law  in  an 
action  for  damages.  In  the  manufacturing  districts,  where  there 
are  as  many  mills  along  a  stream  as  the  water  will  supply,  it  would 
be  extremely  hard  that  a  proprietor  of  one  of  such  mills  might  not 
divert  the  stream  within  his  own  land,  restoring  it  to  its  ancient 
channel  before  it  entered  into  the  lands  of  his  neighbour  without  a 
diminution  of  the  usual  quantity.  In  such  cases,  and  in  the 
similar  case  of  alleged  obstruction  to  the  use  of  light,  in  order  to 
sustain  an  injunction,  there  must  be  both  an  unwarrantable  use 
and  an  injury  resulting  from  such  use.  In  the  present  instance  > 
however,  the  defendants'  admission  is  quite  consistent  with  the 
fact  that  the  plaintiff  has  sustained  no  injury;  and  this  Court  will 
not  take  upon  itself  to  adjudicate  upon  the  question  of  whether 
*thi8  is  a  nuisance  or  not :  that  must  be  ascertained  in  a  court  of  [  *5i  ] 
law,  as  laid  down  by  Lord  Eldon  in  The  Attomey-Oeneral  v. 
CleaveT{\), 

Another  consideration  here  is  which  side  will  suffer  most,  the 
defendants  from  the  granting  of  the  injunction,  or  the  plaintiff 
from  its  being  withheld.  The  injunction  effectually  prevents  the 
defendants  from  working  at  all,  for  if  they  could  go  on  without 
diverting  the  stream,  they  would  be  subject  to  a  breach  of  the 
injunction  by  employing  for  their  bleaching  the  chemical  process 
which  they  have  hitherto  used,  and  in  the  event  of  their  being  able 
to  employ  other  ingredients,  they  would  still  be  prevented  from 
diverting  the  stream.  With  respect  to  the  stream  being  polluted 
and  poisoned,  it  is  admitted  that  the  plaintiff  has  no  house  on 
these  premises,  so  that  there  can  be  no  interruption  to  any  culinary 
operations,  as  is  to  be  inferred  from  the  statements  in  the  bill. 
Then  it  is  alleged  that  the  water  is  not  so  good  for  the  purposes  of 
irrigation ;  but  many  of  the  ingredients  used  by  the  defendants  in 
their  bleaching  process  are  in  fact  most  beneficial  to  land ;  and 
there  is  no  statement  that  the  water  is  injurious  to  cattle,  or  that 
(1)  18  R.  R.  159  (18  YesL  211). 
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the  fields  are  not  equally  well  drained.  There  can  be  no  doobt  then  as 
to  the  balance  of  inconvenience.  If  this  injunction  stands  there 
will  be  a  total  cessation  of  the  defendants'  works,  which  woald 
amount  to  the  greatest  injury,  and,  therefore,  on  this  ground  alone, 
I  must  refer  the  case  to  a  jury,  and  have  the  legal  right  first 
ascertained. 

The  real  contest  between  the  parties  is,  whether  the  plaintifiT's 
land  is  injuriously  affected  by  what  the  defendants  have  done. 
The  answer,  so  far  from  admitting  *such  a  conclusion,  leaves  it 
very  doubtful,  in  my  opinion,  whether  any  injury  at  all  has  resulted 
to  the  plaintiff  from  the  defendants*  works.  To  this  consideration 
must  be  coupled  the  admitted  fact,  that  there  have  been  two  Assizes 
since  the  works  complained  of  were  commenced  where  the  plaintifiT 
might  have  established  his  right ;  and  where  a  party  cannot  show 
that  he  is  necessarily  compelled  to  come  into  a  court  of  equity,  he 
is  not  entitled  to  call  on  the  Court  to  go  out  of  its  usual  course  on 
his  behalf.  For  all  these  reasons  I  am  of  opinion  that  the  injunction 
must  be  dissolved. 


1850. 
Jan.  11. 

Shah  WELL, 
V.-C. 

On  Appeal. 
Loid 

COTTKNUAM, 
L.C. 

[62] 
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WHITWORTH  V.   WHYDDON. 

(2  Mac.  &  G.  62—66;  S.  C.  2  H.  &  Tw.  445 ;  14  Jur.  142.) 

The  Couit  of  Chancery  will  not  grant  a  receiver  where  the  property  is  in 
the  hands  of  the  executor,  unless  it  is  clearly  shown  that  the  nature  and 
position  of  the  property  is  such  as  to  warrant  the  interference  of  the  Court. 

This  was  a  motion  to  discharge  or  vary  an  order  of  the  Vice- 
Chancellor  of  England,  dismissing  with  costs  the  motion  of  the 
plaintiffs  for  the  appointment  of  a  receiver  of  the  personal  estate  of 
Eliza  Whitworth  deceased,  pending  litigation  in  the  Prerogative 
Court ;  and  the  motion  proceeded  to  ask  that,  pending  such  pro- 
ceedings, a  receiver  might  be  appointed,  with  liberty  for  one  of  the 
plaintiffs  to  propose  himself  to  act  without  salary. 

The  plaintiffs  in  the  suit  were  the  sole  next  of  kin  of  Eliza 
Whitworth,  who  died  on  the  16th  September,  1849,  while  on  a 
visit  at  the  house  of  the  defendant  Joseph  Whyddon.  On  the  15th 
September,  1849,  she  had  signed  "^her  will  by  means  of  a  mark,  and 
thereby,  with  the  exception  of  certain  property  given  to  her  by  her 
father's  will  which  she  directed  to  go  as  therein  directed,  she  gave 
all  her  property  whatsoever  and  wheresoever  to  Sarah  C.  Whyddon, 
the  wife  of  the  defendant  J.  Whyddon;  and  she  appointed 
J.  Whyddon  her  executor.  The  bill  stated  that  this  will  was 
presented  to  her  for  execution  at  the  time  when  she  was  labouring 
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under  congestion  of  the  brain,  and  when  she  was  in  fact  in  extremis ;  Whitwobth 
and  that  proceedings  had  been  instituted  in  the  Ecclesiastical  whtddok. 
Gonrt,  for  the  purpose  of  having  the  will  declared  null  and  void. 
It  also  alleged,  that  at  the  time  of  her  death  the  testatrix  had  in 
her  possession  or  otherwise  in  the  house  of  J.  Whyddon,  cash, 
watches,  jewellery,  plate,  linen,  wearing  apparel,  and  other  articles 
of  considerable  value ;  and  also  divers  letters  belonging  to  her,  all 
of  which  had  been  taken  possession  of  by  J.  Whyddon,  under  colour 
of  his  being  the  executor  appointed  by  her  in  and  by  the  paper 
writing  purporting  to  be  her  last  will  and  testament.  These 
allegations  were  supported  by  an  affidavit  of  one  of  the  plaintiffs, 
which  also  contained  statements  as  to  other  outstanding  property 
of  the  testatrix. 

On  the  11th  December,  1849,  the  Yioe-Chanobllob  of  Enoland 
dismissed  the  plaintiffs'  motion  for  a  receiver,  on  the  ground  that 
it  was  not  the  practice  of  the  Court  to  grant  a  receiver  where  the 
property  was  in  the  hands  of  the  executor  named  in  the  will,  but 
only  in  those  cases  where  the  property  was  outstanding,  and  likely 
to  be  lost  for  want  of  collection. 

Mr.  Matins  and  Mr.  Schomberg  for  the  appeal  motion.    *    *    * 

Mr.  Bolt  and  Mr.  FoUett,  contrh :  [  54  ] 

Admitting  that  there  is  a  bond  fide  litigation  in  the  Ecclesiastical 
Court,  and  that  there  is  property  to  be  protected,  nevertheless  there 
is  no  cause  whatever  for  the  interference  of  this  Court  in  the  present 
instance,  because  there  is  a  properly  constituted  individual  to  pro- 
tect the  property;  and,  as  observed  by  your  Lordship  in  Watkins  v. 
Brent  (i),  the  Court  does  not  interfere  ''  because  of  the  contest,  but 
because  there  is  no  proper  person  to  receive  the  assets."  It  may 
be  laid  down  as  a  general  proposition  that  the  Court  will  not 
appoint  a  receiver  against  either  of  two  parties  hostile  to  each 
other,  without  a  special  case  being  made  out  for  its  intervention. 

Mr.  Malins^  in  reply. 

The  Lord  Ghancbllob,  after  observing  that  he  did  not  concur  in 
the  rule  supposed  to  have  been  acted  *on  by  the  Yicb-Chancbllob,       [  *56  ] 
that  in  cases  like  the  present  the  Court  would  not  grant  a  receiver 
where  the  property  was  in  the  hands  of  the  executor,  proceeded  as 
follows : 

In  order  to  make  it  advisable  to  incur  the  expense  of  a  receiver, 
(1)  43  B.  E.  149  (I  My.  &  Cr.  97). 
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Whitwobth  it  mast  be  shown  that  there  is  some  property  to  be  protected.  All 
Whtddok.  t^^^  ^B  shown  in  the  present  case  is,  that  a  lady  having  certain  pro- 
perty consisting  of  wearing  apparel  and  trinkets,  of  the  value  of 
between  120Z.  and  150Z.,  carried  them  with  her  to  the  house  of  a 
friend,  where  she  died ;  and  that  they  are  now  in  the  hands  of  that 
party.  A  ground  of  litigation  no  doubt  appears  to  exist ;  but  the 
Court  will  not  for  that  reason  take  property  of  such  trifling  value 
away  from  the  person  who  is  in  possession  under  the  will,  and 
burden  the  estate  with  the  expense  of  a  receiver,  when  as  yet  there 
is  no  decision  in  the  Ecclesiastical  Court. 

As  to  the  alleged  outstanding  property  referred  to  in  the  affidavit, 
consisting  of  a  mortgage  and  shares  in  certain  Companies,  there 
would  be  some  grounds  for  the  motion,  as  in  such  a  case  the  Court 
would  interfere,  and,  by  the  appointment  of  its  own  officer,  get  in 
and  protect  the  property  which  is  asserted  to  be  in  danger.  It, 
however,  appears  that  one  of  the  plaintiffs  is  a  trustee  of  the  mort- 
gage, so  that  the  allegation  of  any  danger  of  loss  falls  to  the  ground. 
With  regard  to  the  shares  there  is  no  evidence  as  to  their  amount, 
and  in  fact  no  evidence  to  show  either  the  necessity  or  expediency 
of  interfering  by  the  appointment  of  a  receiver. 


I860. 
Jan.  16. 

Enioht 
Bbuge,  V.-C. 

On  Appeal. 
Lord 

COTTENHAM, 

L.C. 

[68] 


PADLEY  V.  The  LINCOLN  WATEEWOEKB 
COMPANY. 

(2  Mac.  &  G.  68—72  ;  S.  C.  2  H.  &  Tw.  295;  19  L.  J.  Oh.  436 ;  14  Jur.  299.) 

A  bill  filed  against  an  arbitrator  charged  fraud  and  collusion  between 
the  arbitrator  and  one  of  the  parties  to  the  award,  and  alleged  certain 
specific  facts  in  support  of  this  charge :  Held,  that  the  arbitrator  could  not, 
by  denying  the  fraud  generally,  protect  himself  from  the  obligation  to 
answer  the  interrogatories  as  to  the  specific  facts. 

This  was  an  appeal  from  the  decision  of  the  Yice-Chancellor 
KNiaHT  Bruce,  holding  the  answer  of  Thomas  Hawksley  one  of  the 
defendants  to  be  insufficient. 

The  bill  was  filed  by  James  Sandby  Padley  against  the  Lincoln 
Water  Works  Company  and  Thomas  Hawksley  their  engineer,  to 
recover  the  balance  due  to  the  plaintiff  in  respect  of  certain  works 
contracted  to  be  executed  by  him  for  the  Company,  the  amount 
of  which  was  under  the  terms  of  the  contract  to  be  certified  by 
T.  Hawksley.  The  bill  charged  generally  fraud  and  collusion 
between  T.  Hawksley  and  the  Company  in  respect  of  the  certifi- 
cates which  T.  Hawksley  had  made  out,  and  alleged  particular 
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f  &ctB  in  support  of  this  general  charge.    The  bill  then  interrogated      Padlet 
in  reference  to  these  facts.  Thb^lin- 

T.  Hawksley,  by  his  answer,  positively  denied  the  charge  of  *'^''2?^l^tl"^' 
fraud  and  collusion ;  but  declined  answering  the  interrogatories  as     Company. 
to  the  particular  facts,  on  the  Aground  that  they  were  irrelevant       [  *69  ] 
and  immaterial,  and  of  such  a  nature  as  to  give  him,  by  reason  of 
his  character  of  arbitrator,  a  right  to  decline  answering. 

The  following  are  the  interrogatories  which  the  defendant  so 
declined  to  answer :  Whether  the  works  so  directed  to  be  omitted, 
and  the  prices  whereof  were  fixed  by  the  said  schedule  of  prices  at 
the  end  of  the  said  specification,  did  not  amount  in  the  whole  to  the 
sum  of  9682. 12«.  Ud.,  or  to  some  other  and  what  sum  ?    Whether 
the  works  so  directed  to  be  omitted,  and  the  values  whereof  were 
not  capable  of  being  ascertained  by  the  prices  at  the  end  of  the  said 
specification,  did  not  amount,  according  to  a  fair  valuation  thereof 
made  by  the  plaintiff,  to  the  sum  of  701. 198.,  or  to  some  other  and 
what  sum  ?    Whether  the  additional  works  and  variations  made  by 
the  plaintiff,  pursuant  to  the  said  memorandum  of  agreement,  did 
not  amount  together,  according  to  the  schedule  of  prices  at  the  end 
of  the  said  specification,  to  the  sum  of  1,276Z.  Ss.  lid.,  or  to  some 
other  and  what  sum  ?    Whether  the  additional  works  and  variations 
made  by  the  plaintiff,  pursuant  to  the  said  memorandum  of  agree- 
ment, the  value  whereof  could  not  be  ascertained  by  the  said 
schedule  of  prices  at  the  end  of  the  said  specification,  did  not 
amount  to  the  said  sum  of  268Z.  Is.  4^.,  or  to  some  other  and  what 
sum  ?    Whether  the  whole  amount  of  the  works  done  by  the  plain- 
tiff for  the  defendants,  the  Lincoln  Water  Works  Company,  under 
and  by  virtue  of  the  memorandum  of  agreement  of  the  2nd  Novem- 
ber, 1846,  after  allowing  for  the  works  so  omitted  to  be  done  as 
aforesaid,  did  not  amount  together  to  the  sum  of  5,0082.  198.  4}d., 
or  to  some  other  and  what  sum  ? 

The  plaintiff  having  excepted  to  the  defendant's  answer,  but  the 
Master  having  disallowed  the  exceptions,  *the  case  was  brought  ^  *^^  3 
by  exception  to  the  Master's  report  before  the  Yicb-Chancbllob, 
who,  on  the  17th  November,  1849,  decided  in  favour  of  the  plaintiff, 
holding  that  the  questions  were  relevant  and  material,  and  that, 
both  on  principle  and  authority,  the  answer  was  insufficient.  The 
defendant  T.  Hawksley  now  appealed  to  the  Lord  Chancellor. 

Mr.  Bacon  and  Mr.  Olasse,  in  support  of  the  appeal : 
The  defendant  has  distinctly  denied  any  imputation  of  fraud,  and 
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padlbt      simply  declines  to  give  the  data  upon  which  he  has  arrived  at  his 

THBLiif-     conclusions.    *    *    * 

^^^woRKB**       It  is  wholly  immaterial  to  the  plaintiff's  case  that  this  arbitrator 

Company,     should  disclose  the  data  on  which  he  has  arrived  at  his  conclusions, 
r  71 1 
^     ^        because  the  plaintiff  may  establish  his  case  at  the  hearing,  when  he 

will  have  his  remedy ;  and  if  he  can  substantiate  the  charge  of 

fraud,  this  defendant  will  have  to  pay  the  costs.    ♦    *    * 

Mr.  Wigram  and  Mr,  HaUett,  contrh,  were  not  called  on  by  the 
Lord  Ghanobllob. 

The  Lord  Chancellor: 

It  appears  to  me  very  clearly,  that  in  this  case  the  Vice-chan- 
cellor is  right.  It  is  true  that  an  arbitrator,  if  he  takes  proper 
means  to  clear  himself  from  the  imputation  of  fraud,  is  not  bound 
to  state  the  reasons  of  his  award,  because  he  is  acting  as  Judge,  and 
has  a  right  under  that  character  to  protection.  If,  however,  any 
fraud  is  imputed  he  must  so  frame  his  defence  as  to  disprove  the 
imputation  of  fraud,  otherwise  that  takes  away  the  protection  which 
belongs  to  his  character  of  arbitrator. 

In  the  present  case  there  are  general  allegations  of  fraud  and 
[  *^^  ]  collusion  between  the  arbitrator  and  other  parties ;  *and  particular 
facts  are  alleged  as  evidence  of  the  fraud.  The  arbitrator  cannot 
protect  himself  from  that  charge  by  denying  the  result  of  the  facts, 
and  negativing  those  facts  from  which  the  fraud  is  inferred,  because 
by  so  doing  he  takes  upon  himself  to  be  the  Judge  in  his  own  case, 
and  to  say  that  he  is  not  guilty  of  a  fraud.  He  may  not  call  it 
fraud,  but  probably  the  Court  may  call  it  so ;  and  as  long  therefore 
as  those  charges  are  suggested  against  him  which  are  alleged  to 
show  the  fraud,  and  until  there  is  an  opportunity  of  trying  the 
whole  truth,  he  cannot  refer  to  his  character  of  arbitrator  for  the 
purpose  of  protection. 

Having  then  submitted  to  answer,  I  think  that  the  defendant  is 
bound  to  answer  these  questions,  which  are  clearly  not  immaterial 
for  the  purpose  of  the  case  as  stated  by  the  bill.  He  must  admit 
that  he  cannot  decline  to  answer  them  under  the  88th  Order  of 
August,  1841,  because  they  are  questions  which,  anterior  to  that 
order,  were  not  so  immaterial  that  they  could  have  been  demurred 
to,  and  as  to  which  he  could  not  have  protected  himself  from 
answering.  There  is  therefore  not  only  the  principle  of  the  Court 
as  to  arbitrations,  but  also  the  form  and  rule  of  the  Court  as  to 
answers,  which  compel  him  to  answer  these  questions. 
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There  being  circumstances  by  which,  if  they  should  be  admitted,       Padlet 
the  plaintiff  contends  that  the  fraud  which  he  imputes  would  in  some     thb\tk- 
degree  be  established,  I  am  clearly  of  opinion  that  as  the  matter  colnWaticii. 
stands  upon  these  pleadings  the  defendant  is  bound  to  answer,  and     Compant. 
that  the  present  appeal  must  be  dismissed  with  costs. 


MCINTOSH  V.  The   GEEAT   WESTEEN   RAILWAY         '««<> 
COMPANT  AM)   Others.  Jnnei. 

(2  Mac.  &  a  74-97.)  K^^t 

[A  NOTE  of  the  judgment  in  this  case,  affirming  the  decision  of  the     ^^^^    ' 
Vice-chancellor,  reported  in  79  E.  B.  859  (2  De  G.  &  Sm.  758),  will     ^''^^^' 
be  found  at  the  end  of  that  report.     See  79  E.  E.  at  p.  865.]  Gottenham, 

L.C. 
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HEATHCOTE  v.  The  NOETH  STAFFORDSHIRE  '»^^ 

RAILWAY  COMPANY  (1).  ^'ji^' 

(2  Mac.  ft  G.  100—112  ;  8.  0.  2  H.  ft  Tw.  382  ;  6  Eafl.  Cas.  338 ;  14  Jur.  869.)     shadwrll 

V   P 

Although  the  Court  will,  in  a  proper  case,  exercise  its  jurisdiction  by  *' 

injunction  touching  proceedings  in  Parliament  for  a  private  bill  or  a  bill    On  Appeal, 
respecting  property,  yet  it  has  no  power  to  interfere  to  deprive  a  party  of  Lord 

the  right  of  applying  to  Parliament  for  a  special  law  to  supersede  the  rules   Cottknham, 
of  property  by  which  he  finds  himself  bound,  whether  arising  from  contract  '  ' 

or  otherwise. 

A  party  agreed  with  a  Bailway  Company  to  withdraw  his  opposition  to 
their  bill  in  Parliament  in  consideration  of  their  completing  their  line  of 
railway  in  a  particular  manner.  The  Company  subsequently  found  them- 
selves unable  to  carry  their  contract  into  execution,  and  gave  notice  of 
their  intention  to  apply  to  Parliament  for  an  Act  to  authorise  them  to 
abandon  their  scheme.  The  Lord  Chanoellob  dissolved  an  injunction, 
granted  by  the  Yige-Chancbllob  of  England  at  the  suit  of  the  party 
with  whom  the  Company  had  contracted,  restraining  the  Company  from 
making  this  application. 

This  was  a  motion  on  behalf  of  the  Company  to  discharge  an 
injunction  granted  by  the  Yiob-Ohancbllob  of  England,  on  the 
22nd  January,  1850,  whereby  the  Company  were  restrained  from 
presenting  any  petition  and  from  making  or  prosecuting  any 
application  to  Parliament  for  obtaining  an  Act  to  authorise  them  to 
abandon  or  relinquish  the  Silverdale  and  Apedale  Branch  Railways 
or  either  of  them,  or  to  authorise  any  thing  whatever  to  be  done  or 

(1)  SUdeT.  North  Mdropoh'tanEaU'  ment  Act  (1869)  L.  B.  5  Ch.  671,  20 

way  Co.  (1867)  L.  E.  2  Ch.  237,  36  L.  J.  L.  T.  718  ;  Manchester  Ship  Canal  Co, 

Ch.  diO,  16  L.  T.  192 ;  In  re  London,  v.  Manchester  Racecourse  Co,  [1901]  2 

Chatham  and  Dover  Bailway  Arrange-  Ch.  37,  70  L.  J.  Ch.  468,  84  L.  T.  436. 
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Hbathcots  omitted  to  be  done  by  the  Company  inconsistent  with  or  repugnant 
to  the  covenant  on  the  part  of  the  Company  contained  in  the  inden- 
ture of  the  10th  October,  1846,  in  the  pleadings  mentioned,  and 
from  giving  any  notice  or  taking  any  proceedings  required  by  the 
standing  orders  of  either  House  of  Parliament  to  warrant  the 
introduction  into  or  the  progress  through  Parliament  of  any 
such  Act. 

The  original  bill  in  this  case  was  filed  on  the  2nd  July,  1849,  by 
Richard  Edensor  Heathcote  against  the  defendants,  the  North 
Staffordshire  Railway  Company,  and  was  amended  on  the  6th 
December,  1849. 

The  bill,  as  amended  stated,  that  by  an  Act  passed  in  the  9  &  10 

Vict.,  the  North  Staffordshire  Railway  Company  were  authorised  to 

construct  a  branch  railway  from  or  out  of  their  main  line  at  or 

near  Stoke-upon-Trent  in  the  county  of   Stafford,  to  Newcastle- 

under-Lyne  and  Silverdale  in  the  same  county,  called  the  Silverdale 

Branch  Railway,  and  for  that  purpose  to  take  and  use  among  other 

lands  part  of  a  certain  canal  called  the  Gresley  Canal  belonging  to 

the  plaintiff;  that  the  plaintiff  was  an  opponent  to  the  Act   in 

Parliament,   but  withdrew  his  opposition  in  consideration  of  an 

agreement  entered  into  between  him  and  the  Company ;  that  this 

agreement  was  afterwards  embodied  in  an  indenture  bearing  date 

the  10th  October,  1846,  and  made  and  duly  executed  between  and 

by  the  Company  of  the  one  part  and  the  plaintiff  of  the  other  part, 

whereby  the  plaintiff  covenanted  to  assist  the  Company  in  obtaining 

an  Act  of  Parliament  authorising  the  formation  of  a  branch  railway 

from  the  Silverdale  Branch  Railway  to  certain  furnaces  at  Apedale 

in   the  county  of  Stafford  belonging  to  the  plaintiff,   called  the 

Apedale  Branch  Railway,  and  in  the  event  (which  happened)  of  the 

Company  not  deeming  it  advisable  to  make  use  of  the  bed  of  the 

Gresley  Canal  as  the  site  of  the  Apedale  Branch  Railway,  within 

one  week  from  the  opening  to  the  public  of  the  Apedale  Branch 

Railway  to  convey  and  assure  to  the  Company  so  much  ot  the  canal 

as  was  therein  specified,  the  Company  covenanting  to  apply  at  the 

then  next  session  of  Parliament,  and  to  use  their  utmost  efforts  to 

obtain  an  Act  empowering  and  requiring  the  *Company  to  construct 

the  Apedale  Branch  Railway,  and  with  all  practicable  expedition 

after  such  Act  should  be  obtained  to  complete  and  open  for  use  the 

Apedale  Branch  Railway ;  that  in  pursuance  of  the  provisions  of 

such  indenture,   the  Company  did  in  the  then  next  session  of 

Parliament  apply  for  and  obtain  such  Act,  which  authorised  and 
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required  the  Company  to  construct  the  Apedale  Branch  Bailway  by 
a  line  diverging  out  of  the  Silverdale  Branch  Bailway  at  a  consider- 
able distance  from  the  Gresley  Canal,  and  nmning  throughout  at  a 
greater  distance  therefrom  than  the  limits  of  deviation  allowed  to 
the  Company  by  the  Lands  Clauses  Consolidation  Act,  1845 ;  that 
the  plaintiff  had  always  been  ready  and  willing  to  perform  the 
covenants  on  his  part  contained  in  the  indenture,  but  that  the 
Company  had  not  taken  any  steps  towards  making  the  Apedale 
Branch  Bailway,  nor,  until  then  quite  lately,  the  Silverdale  Branch 
Bailway ;  that  in  fact  neither  of  the  said  branch  railways  had  then 
been  b^:un,  and  that  the  Company  had  determined,  or  had  it  in 
contemplation,  not  to  make  the  Apedale  Branch  Bailway  at  all,  and 
to  make  only  a  portion  of  the  Silverdale  Branch  Bailway ;  that  not 
only  the  construction  of  the  Apedale  Branch  Bailway,  but  also  the 
extension  of  the  Silverdale  Branch  Bailway  to  the  furthest  point 
authorised  by  the  before  mentioned  Acts  or  either  of  them,  was 
most  important  to  the  interests  of  the  plaintiff ;  that  it  was  at  the 
date  of  the  indenture  fully  understood  and  agreed  between  the  plaintiff 
and  the  Company  that  the  Silverdale  Branch  Bailway  should  be  con- 
stmctedy  and  that  the  construction  thereof   as  well  as  of  the 
Apedale  Branch  Bailway  formed  part  of  the  consideration  which 
induced  the  plaintiff  to  execute  the  same,  and  to  withdraw  his 
opposition  to  the  Act  authorising  the  construction  of  the  Company's 
main  line. 

The  bill  prayed  in  effect  a  declaration  that  no  part  of  the  here- 
ditaments and  premises  of  the  plaintiff  comprised  in  the  indenture 
of  the  10th  October,  1846,  was  after  the  execution  of  that  indenture 
subject  to  be  taken  or  purchased  by  the  Company  under  the  com- 
pulsory powers  contained  in  the  Lands  Clauses  Consolidation  Act, 
1845,  and  that  all  powers  of  the  Company  under  that  Act  for  the 
compulsory  purchase  of  lands  and  hereditaments  required  for  the 
Silverdale  Branch  expired  on  the  26th  June,  1849,  and  thereupon 
ceased  and  were  not  exerciseable,  and  that  certain  proceedings 
therein  mentioned  taken  by  the  Company  under  the  85th  section  of 
the  Lands  Clauses  Consolidation  Act,  1845,  were  or  had  become 
irregular  and  of  no  effect;  and  that  the  Company  might  be  decreed 
specifically  to  perform  the  agreement  on  their  part  contained  in  the 
indenture,  and  with  all  practicable  expedition  to  complete  and  open 
for  use  the  Apedale  Branch  Bailway  and  also  the  Silverdale  Branch 
Bailway,  to  the  full  extent  authorised  by  the  before  stated  Acts  or 
either  of  them,  the  plaintiff  being  ready  and  willing  to  perform  the 
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Heathootb  agreements  contained  in  the  indenture  on  his  part  and  to  convey 
and  assure  according  to  the  provisions  of  such  indenture  to  the 
Company  their  successors  and  assigns,  at  their  expense,  so  much  of 
the  canal  with  its  appurtenances  thereto  belonging  as  was  comprised 
in  such  indenture,  and  to  treat  with  the  Company  for  any  other 
property  of  the  plaintiff  which  might  be  required  by  the  Company 
for  the  bond  fide  purpose  of  constructing  the  Apedale  Branch  Bail- 
way  or  the  Silverdale  Branch  Railway  to  the  full  extent  aforesaid  ; 
and  that  the  Company  might  in  the  meantime  be  restrained  from 
issuing  any  warrant  to  the  Sheriff  of  the  county  of  Stafford,  requir- 
ing him  to  summon  a  jury  for  the  purpose  of  determining  the 
amount  of  compensation  to  be  paid  to  the  plaintiff  for  the  purchase 
*of  the  hereditaments  and  premises  comprised  in  the  notice  therein 
mentioned  of  the  Company,  and  from  exercising  any  other  power, 
or  doing  any  act  for  the  purpose  of  compulsorily  taking  possession 
of  the  hereditaments  and  premises  or  purchasing  or  acquiring  any 
interest  in  the  same,  and  from  entering  upon  or  continuing  in 
possession  of  such  hereditaments  and  premises  or  any  part  thereof, 
and  from  digging  or  excavating  or  doing  or  executing  any  railway  or 
other  work  in  or  upon  such  lands  and  hereditaments  or  any  part 
thereof,  and  from  obstructing  or  in  any  way  interfering  with  the 
navigation  of  such  canal  or  the  free  use  and  enjoyment  thereof  by 
the  plaintiff;  and  that  the  Company  might  be  ordered  to  pay  to  the 
plaintiff  the  costs  of  the  suit. 

A  supplemental  bill  was  filed  on  the  19th  December,  1849,  which, 
after  setting  out  the  original  bill,  stated  among  other  things,  that 
since  the  filing  of  the  original  bill,  the  Company  determined  and 
they  intended  to  apply  to  Parliament  at  the  next  ensuing  session 
for  an  Act  to  authorise  the  Company  to  abandon  the  formation  of 
the  Silverdale  and  Apedale  Branch  Railways,  and  advertised  such 
intention  in  the  public  newspapers,  and  served  divers  landowners 
whose  property  was  authorised  by  such  Acts  or  one  of  them  to  be 
taken  for  the  purposes  of  such  branch  railways  or  one  of  them 
with  a  notice  signed  by  the  solicitors  to  the  Company,  and 
expressed  in  the  words  and  figures  or  to  the  purport  and  effect 
following  : 

' '  No.  186.  North  Staffordshire  Railway  (Abandonment  of  branches 

to  Newcastle-under-Lyne,  Silverdale,  and  the  Apedale  Ironworks 

Amendment  Acts),  47,  Parliament  Street,  London,  80th  November, 

1849  :  Sib, — We  beg  to  inform  you  that  application  is  intended  to 

[  *105  ]       be  *made  to  Parliament  in  the  ensuing  session  for  an  Act  under  the 
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above  name  or  title  to  authorise  the  North  Staffordshire  Railway 
Company  to  relinquish  the  formation  of  the  following  branch  rail- 
ways, namely,  first,  the  branch  railway  authorised  by  '  The  North 
Staffordshire  Railway  (Pottery  Line)  Act,  1846,'  and  '  The  North 
Staffordshire  Railway  Act,  1847,'  to  be  made  from  or  out  of  the 
Pottery  Line  of  the  North  Staffordshire  Railway,  at  or  near  the 
town  of  Stoke-upon-Trent  in  the  county  of  Stafford  to  Newcastle- 
onder-Lyne  and  Silverdale  in  said  county ;  secondly,  the  branch 
railway  authorised  by  '  The  North  Staffordshire  Railway  Act,  1847,' 
to  be  made  from  the  first-mentioned  branch  railway  in  the  said 
parish  of  Newcastle-under-Lyne  to  Apedale  ironworks  in  the  parish 
of  Wolstanton  in  the  same  county ;  and  that  such  of  your  lands  or 
buildings  as  were  authorised  by  said  Acts  or  either  of  them  to  be 
taken  compulsorily  for  the  purposes  of  said  branch  railways  or 
either  of  them,  will  not  be  required  for  such  purposes  if  said 
intended  Act  should  be  passed  into  a  law.  We  shall  feel  obliged  by 
your  informing  us  at  your  earliest  convenience,  whether  you  assent 
to  or  dissent  from  the  proposed  measure,  or  whether  you  are  neuter 
in  respect  thereof.  We  are.  Sir,  your  obedient  servants,  Bubchbll 
AMD  Fabsom,  solicitors  for  the  bill." 

The  supplemental  bill  then  charged  that  the  application  by 
the  Company  for  this  Act  would  be  a  breach  of  the  agreement 
between  the  Company  and  the  plaintiff,  and  inconsistent  with 
and  repugnant  to  the  covenant  on  the  part  of  the  Company 
contained  in  the  indenture  of  the  10th  October,  1846,  and  was 
in  fact  intended  to  be  made  by  the  Company  for  the  purpose  of 
defeating  the  rights  of  the  plaintiff  under  the  said  indenture. 
The  prayer  was  in  the  terms  of  the  injunction  granted  by  the 
Vigb-Chancellob. 
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Mr.  BetheU,  Mr.  Malins  and  Mr.  BoviU,  in  support  of  the 
appeal  motion,  and  referring  to  the  facts  stated  by  the  defendants 
in  their  answer  and  further  answer,  contended  that  the  indenture 
of  the  10th  October,  1846,  was  obtained  by  misrepresentation  of 
the  plaintiff  as  to  the  ownership  of  the  canal,  he  not  being,  under 
the  circumstances  appearing  in  the  answers,  the  owner  of  the  canal 
within  the  meaning  of  the  recital  contained  in  the  indenture.  They 
contended  further  that  the  injunction  asked  was  incidental  and 
auxiliary  to  the  relief  prayed,  and  that  if  there  was  an  infirmity  in 
the  agreement  on  the  part  of  the  plaintiff  so  that  it  could  not 
be  performed  in  toto,  the  Court  would  not  by  injunction  compel 
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the    defendants    to    perform    their    part    of    it: 
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Mr,  R.  Palmer  and  Mr.  Amphlett,  contra  : 

The  plaintiff  is  only  asking  for  an  injunction  against  that  which 
is  a  clear  violation  of  the  agreement.  There  was  no  misrepresenta- 
tion by  the  plaintiff  in  reference  to  the  indenture,  for  the  solicitor 
of  the  Company  had  full  knowledge  of  the  state  of  the  title.  As  to 
the  agreement  *being  one  which  cannot  be  performed  by  the 
plaintiff  in  toto^  and  therefore  one  of  which  the  Court  will  not  by 
injunction  compel  the  defendants  to  perform  their  part.  [They 
cited  Dietrichsen  v.  Cabbum  (i),  Tulk  v.  Moxhay  (2),  Stcrer  v.  Great 
Western  Railway  Company  (a).  They  also  cited  The  Oreat  Western 
Railway  Company  v.  The  Birmingham  and  Oxford  Junction  Railway 
Company  (4),  Price  v.  Corporation  of  Penzance  (5),  Ware  v.  The  Grand 
Junction  Watei-works  Company  (6),  and  other  cases.] 

Mr.  BetheUf  in  reply.     *    *     * 

The  Lord  Changbllob  delivered  out  to  the  parties  the  following 
judgment  previously  to  resigning  the  Great  Seal: 

The  injunction  granted  by  the  Yicb-Chancbllob  of  England, 
and  by  this  motion  sought  to  be  dissolved,  in  substance  restrains 
the  defendants  from  making  any  application  to  Parliament  for 
obtaining  any  Act  authorising  them  to  abandon  or  relinquish  the 
Silverdale  and  Apedale  Branch  Bailways,  or  either  of  them,  or  to 
authorise  any  thing  whatever  to  be  done  or  omitted  to  be  done 
inconsistent  with  or  repugnant  to  the  covenant  contained  in  an 
indenture  of  the  10th  October,  1846.  By  this  covenant  the  defen- 
dants agreed  with  the  plaintiff  that  they  would  in  the  then  next 
session  of  Parliament  apply  for  and  use  their  utmost  endeavours 
to  obtain  a  distinct  and  separate  Act,  empowering  and  requiring 
them  to  make  and  construct  a  branch  line  of  railway  commencing 
by  a  junction  with  the  Company's  Silverdale  Branch  from  the  North 
Staffordshire  Kailway  Pottery  Line  at  or  near  to  Newcastle-under- 
Lyne,  and  terminating  at  or  near  to  the  furnaces  of  Apedale,  and 
that  they  would,  with  all  practicable  expedition  after  such  authority 
should  have  been  obtained,  complete  *and  open  for  use  the  said 

(1)  78  E.  E.  17  (2  Ph.  52).  (6)  67  E.  E.  142  (4  Hare,  506). 

(2)  78  E.  E.  289  (2  Ph.  774).  (6)  34  E.  E.  136  (2  Euss.  &  My. 

(3)  60  E.  E.  23  (2  Y.  &  C.  0.  0. 48).  470). 

(4)  78  E.  E.  209  (2  Ph.  697). 
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Apedale  Branch  Bailway  at  their  own  expense  in  all  things,  and 
should  for  ever  thereafter  maintain  the  same  at  the  like  expense. 
It  will  be  obseryed  that  the  proposed  Act  was  to  authorise  the 
making  of  the  Apedale  Branch :  the  authority  for  the  Silverdale 
Branch  had  been  obtained  by  an  Act  of  the  session  of  1846 ;  but 
the  Apedale  Branch  was  to  run  into,  and  so  in  part  form  one  with, 
the  Silverdale.  In  1847  an  Act  for  making  the  Apedale  Branch 
was  accordingly  applied  for  and  obtained,  authorising  but  not  other- 
wise requiring  the  Company  to  make  such  branch ;  but  no  part  of 
it  has  ever  been  made.  The  supplemental  bill  states  a  notice  dated 
30th  November,  1849,  on  the  part  of  the  defendants,  sufficient  for 
the  purpose  of  an  injunction  to  show  an  intention  of  applying  to 
Parliament  for  an  Act  to  authorise  them  to  relinquish  the  forma- 
tion of  the  Silverdale  and  Apedale  Branches ;  and  the  question  is, 
first,  whether  this  Court  has  jurisdiction  to  interfere  by  injunction 
to  prevent  such  application  to  Parliament ;  and  secondly,  if  it  has, 
whether  a  proper  case  is  made  for  the  purpose. 

Upon  the  first  it  has  been  suggested,  that  this  Court  could  not 
interfere  without  infringing  upon  the  privileges  of  Parliament :  so 
the  courts  of  common  law  thought  at  one  time ;  and  there  is  as 
much  foundation  for  the  one  as  for  the  other  supposition.    In  both 
cases,  this  Court  acts  upon  the  person,  and  not  upon  the  jurisdic- 
tion.   In  a  proper  case,  therefore,  I  have  said  here  and  elsewhere, 
that  I  should  not  hesitate  to  exercise  the  jurisdiction  of  this  Court 
by  injunction,  touching  proceedings  in  Parliament  for  a  private  bill 
or  a  bill  respecting  property ;  but  what  would  be  a  proper  case  for 
that  purpose  it  may  be  very  difficult  to  conceive.     The  case  of 
Parliament  differs  widely  from  that  of  the  courts  of  common  law : 
the  province  of  the  latter  ^is  to  enforce  legal  rights,  and  the  object 
of  the  injunction  is  to  prevent  an  inequitable  use  of  such  legal 
right ;  but  the  ordinary  province  of  Parliament  in  such  bills  is  to 
abrogate  existing  rights,  and  to  create  new  rights.    To  hold,  there- 
fore, that  no  application  should  be  made  to  Parliament,  because 
the  object  of  the  application  was  to  interfere  with  some  right  or 
interest  of  some  other  party,  would  be  in  effect  to  hold  that  this 
Court  should  by  its  injunction  deprive  the  subject  of  the  benefit  of 
Parliamentary  interference  in  all  such  cases.    In  many  settlements 
there  is  a  want  of  some  power  essential  to  the  proper  management 
of  the  property ;  and  Parliament  is  in  the  habit  of  exercising  its 
discretion  in  supplying  the  defect :  but  if  any  party  interested  could 
obtain  an  injunction  against  such  proceeding  upon  this  ground, 
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that  what  was  proposed  woald  interfere  with  his  estate  and  interest. 
Parliament  would  have  no  opportunity  of  exercising  its  discretion. 
So  in  Bailway  Acts,  every  owner  in  the  line  of  the  intended  railway 
has  an  interest  in  the  exercise  of  the  powers  asked :  the  promoters 
of  the  bill  ask  for  powers  to  interfere  with  their  interest,  and  to 
take  land  which  the  owners  may  be  most  anxious  to  retain ;  but  it 
has  never  been  suggested  that  the  Court  could  interfere  by  injunc- 
tion to  prevent  the  promoters  from  prosecuting  such  bill.     The 
injunction,  therefore,  cannot  be  granted  upon  the  ground  that  the 
Act  applied  for  would  interfere  with  existing  rights,  it  being  the 
very  object  of  it  to  do  so.     What  difference  then  can  it  make, 
whether  such  pre-existing  right  exist  by  the  tenure  of  property  or 
by  virtue  of  contracts  ?    In  both  cases  Parliament  has  the  same 
power  of  destroying  altering  or  affecting  such  pre-existing  rights, 
providing,  as  it  always  does  or  intends  to  do,  compensation  to  the 
party  affected ;  and  in  neither  has  this  Court  a  right  to  interfere 
by  injunction  *to  deprive  the  subject  of  the  right  of  applying  to 
Parliament  for  a  special  law  to  supersede  the  rules  of  property  by 
which  he  finds  himself  bound,  whether  arising  from  contracts  or 
otherwise. 

It  is  also  to  be  observed,  that  the  contract  which  the  plaintiff 
seeks  to  preserve  is  one  which  this  Court  cannot  specifically  per- 
form ;  it  cannot  decree  the  Company  to  make  the  two  branches  in 
question;  but  they  having  obtained  power  to  make  them,  and 
having  covenanted  to  make  and  maintain  the  Apedale  Branch  in 
which  the  plaintiff  has  an  interest,  and  neglecting  or  refusing  to 
perform  such  covenant,  may  be  liable  at  law  for  such  neglect  or 
refusal ;  and  to  enforce  such  liability  is  the  whole  of  the  right  the 
plaintiff  can  have  under  this  covenant.  But  does  that  which  the 
plaintiff  alleges  the  defendants  are  seeking  to  obtain  from  Parliament 
interfere  with  such  right  ?  The  object  of  the  application  to  Parlia- 
ment is  to  authorise  the  Company  to  relinquish  the  formation  of 
those  two  branches,  and  not  to  relieve  them  from  liability  to  any 
contracts  they  may  have  entered  into  in  contemplation  of  making 
them.  Suppose  they  had  agreed  for  the  purchase  of  land  in  the 
line  of  the  Apedale  Branch.  Belinquishing  the  formation  of  the 
line,  they  may  still  be  liable  to  complete  the  purchase,  and  could 
the  owner  obtain  an  injunction  to  prevent  the  defendant  obtaining 
an  Act  to  authorise  such  relinquishment  ?  It  is  well  known  that 
after  Companies  have  involved  themselves  in  all  the  difficulties  and 
liabilities  incident  to  their  undertakings,  the  aid  of  Parliament  or 
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of  some  authority  derived  from  Parliament  is  necesBary  to  extricate  Heathootr 
them;  but  this  does  not  necessarily  extend  to  protecting  them  tbb North 
against  liability  to  contracts  they  may  have  entered  into.  It  is  not  ^^gHf^J^ 
alleged  in  the  supplemental  bill  that  such  is  intended  to  *be  the 
object  of  the  Act  applied  for ;  and  if  it  were,  it  would  only  show  that 
the  plaintiff  has  an  interest  in  the  subject-matter  of  the  petition  to 
Parliament  which  would  probably  entitle  him  to  be  heard  upon  it. 
The  covenant  is  a  mere  legal  contract,  which  the  Act  asked  for  may 
prevent  the  defendant  from  performing,  but  that  is  all.  If  A.  con- 
tract with  B.  to  deliver  goods  at  a  certain  time  and  place,  will 
equity  interfere  to  prevent  A.  from  doing  any  thing  which  may  or 
can  prevent  him  from  so  delivering  the  goods  ?  If,  indeed,  A.  had 
agreed  to  sell  an  estate  to  B.,  and  then  proposed  to  deal  with  the 
estate,  so  as  to  prevent  him  from  performing  his  contract,  equity 
would  interfere,  because  in  that  case  B.  would  by  the  contract  have 
obtained  an  interest  in  the  estate  itself,  which  in  the  case  of  the 
goods  he  would  not. 

Independently,  therefore,  of  the  objection  that  the  injunction 
restrains  an  application  to  Parliament  for  a  purpose  which  the 
plaintiff  has  no  right  to  control,  there  is,  I  think,  a  want  of  equity 
arising  from  the  nature  of  the  contract  itself ;  and  I  am  therefore  of 
opinion  that  the  injunction  ought  to  be  dissolved,  and  the  motion 
before  the  Vice-Chancellor  refused  with  costs. 


CROSS  V.  SPRIGG. 

(2  Mae.  &  6.  1 13—117 ;  S.  C.  2  H.  &  Tw.  233 ;  19  L.  J.  Gh.  528 ;  14  Jur.  634 ; 

15  L.  T.  322.) 

The  obligee  of  a  bond  having  placed  himself  in  such  a  position  with 
regard  to  the  principal  debtor  that  he  could  not  demand  payment  of  the 
bond  until  a  certain  agreement  entered  into  with  third  parties  had  been 
carried  into  effect :  Held  that  this  was  such  a  giving  of  time  to  the  prin- 
cipal debtor  as  discharged  a  surety  to  the  bond. 

This  was  an  appeal  by  John  Gilbert,  one  of  the  defendants  in 
the  cause,  from  the  decision  of  Yice-Chancellor  Wigram,  allowing 
exceptions  taken  by  the  plaintiff  to  the  Master's  report  dated  the 
3rd  August,  1848.  The  effect  of  the  decision  was  to  make  John 
Gilbert  liable  for  one  third  of  a  sum  of  1,000Z.,  in  respect  of  which 
he  had  become  surety  for  William  Gilbert  to  Thomas  Cross  the 
testator  in  the  cause. 

The  facts  of  the  case  are  fully  stated  by  the  Lord  Chancellor  in 
his  judgment,  and  will  also  be  found  reported  in  the  6th  volume  of 
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Cross        Mr.  Hare's  Reports,  page  662  (i).     It  will  be  seen  by  that  report, 
Spb%g.       that  the  question  decided  by  his  Honour  was  the  liability  of  W. 
Gilbert  to  the  testator's  estate ;  and  the  argument  of  counsel  before 
the  Lord  Chancellor  was  principally  addressed  to  the  same  point. 

Mr.  Teed  and  Mr.  HaUett,  for  J.  Gilbert. 

The  Solicitcn'-General  and  Mr.  Olasae,  in  support  of  the  decision 
of  the  Vice-chancellor. 

Mr.  J.  Baily  appeared  for  the  defendant  H.  C.  Sprigg,  the 
widow  and  administratrix  of  the  testator. 

Mr.  Teed,  in  reply. 

[All  the  cases  mentioned  by  the  Yice-Chanoellob  in  his  judgment 
were  again  referred  to,  and  the  following  were  also  cited :  Cock- 
shott  V.  Bennett  (2),  Ex  parte  Sadler  and  Jackson  (s),  Samuell  v. 
Howarth  (4),  Mayhew  v.  Crickett  (6),  Pickard  v.  Sears  (6),  Oregg  v. 
Wells  {1).'\ 

June  ].  The  Lord  Chancellor  delivered  out  to  the  parties  the  following 
[Ti7]  judgment,  previously  to  resigning  the  Great  Seal : 

This  is  one  of  those  cases  in  which  an  unfortunate  departure  from 
the  regular  course  has  brought  into  discussion,  and  calls  for  a 
decision  upon,  a  matter  not  in  issue  in  the  cause  or  capable  of  being 
disposed  of  by  any  adverse  proceeding  in  it. 

The  object  of  the  suit,  and  the  purport  of  the  decree,  was  to  take 
the  usual  accounts  of  the  estate  of  a  testator  Thomas  Cross,  and  as 
incidental  thereto  to  inquire  of  what  his  personal  estate  consisted. 
The  Master  reported  that  it  consisted,  amongst  other  things,  of  a  sum 
of  l,000i.  secured  by  a  bond  of  William  Gilbert,  and  of  which  the 
appellant  John  Gilbert  and  one  Bobert  West  Hyde  were  sureties, 
each  as  to  one  third  of  the  1,000{.  John  Gilbert  happened  to  be  a 
party  to  the  cause  in  another  character,  but  not  as  connected  with 
this  bond,  and  Robert  West  Hyde  was  not  a  party  to  the  cause ; 
and  it  is  obvious  that  as  sureties  to  the  bond  they  would  not  have 
been  proper  parties  to  the  suit,  and  that  the  Court  had  no  jurisdic- 
tion to  compel  payment  by  them  of  any  part  of  the  l,000i.  for  which 
they  might  have  become  sureties. 

(1)  77  R  E.  236.  (5)  19  R.  R.  57  (2  Swanst.  185). 

(2)  1  R.  R.  617  (2  T.  R.  763).  (6)  45  R.  R.  538  (6  Ad.  &  El.  469). 

(3)  10  R.  R.  18  (15  Ves.  52).  (7)  50  R.  R.  347  (10  Ad.  &  El.  90j. 

(4)  17  R.  R.  81  (3  Mer.  272). 
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It  appears,  however,  by  the  Master's  report  of  the  Srd  August,        cross 
1848,  that  the  counsel  for  the  appellant  John  *Gi1bert,  one  of  the      spriqq 
sureties,  induced  the  Court  to  direct  the  Master  to  inquire  whether       [  •nn  ] 
the  appellant  was  liable  to  pay  any  part  of  the  1,000/.  as  surety  for 
AVilliam  Gilbert  the  obligor,  without  any  undertaking  on  his  part  to 
pay  what  if  any  thing  should  be  so  due.     The  Master  found,  that 
the  appellant  John  Gilbert  was  not  liable  for  any  part  of  the  1,000/., 
and,  in  answer  to  another  part  of  the  decree,  that  it   was   not 
expedient  that  any  proceedings  should  be  taken  for  payment  by 
WUliam  Gilbert  or  Eobert  West  Hyde  of  the  1,000Z.    This  latter 
inquiry  must  have  been  ordered  for  the  purpose  of  enabling  the 
Court  the  better  to  give  directions  for  the  administration  of  the 
estate,  for  although  a  report  that  nothing  was  due  from  the  prin- 
cipal debtor  would  operate  in  favour  of  the  surety,  yet  the  principal 
might   well   remain   liable,   although  the   surety    had    been    dis- 
charged, and  the  whole  case,  so  far  as  it  might  affect  the  surety, 
was  open  upon  the  inquiry  as  to  his  liability.   To  this  report  the  plain- 
tiff took  exceptions,  including  the  findings  both  as  to  the  principal 
and   the   surety;   and  the  Court  having  allowed  the  exceptions, 
the  effect  was  a  decision  that  the  surety  was  liable  for  that  propor- 
tion of  the  debt  for  which  he  had  undertaken ;  and,  the  surety  John 
Gilbert  having  alone  appealed  from  this  decretal  order,  that  is  the 
only  question  before  me  ;  but  the  argument  before  yice-Chancellor 
AVigram,  and  his  Honour's  judgment,  and  the  argument  before  me, 
turned  principally  upon  the  liability  of  William  Gilbert  the  prin- 
cipal.    If  the  Court  had  been  of  opinion  that  the  principal  had  been 
discharged,  it  would  not  have  been  material  to  consider  the  peculiar 
case  of  the  surety;  but  having  come  to  a  contrary  conclusion,  the 
question  whether  the  circumstances  amounted  to  a  discharge  of  the 
surety  would  appear  to  have  called  for  a  decision,  because,  if  that 
were  answered  in  the  affirmative,  John  Gilbert  the  exceptant  *and       [  *ii6  j 
appellant  would  not  have  had  any  interest  in  the  other  inquiry,  and 
the  exceptions  raising  the  question  as  to  his  liability  ought  at  all 
events  to  have  been  overruled.    Although  no  practical  result  can 
arise  from  the  finding  either  way  in  this  cause,  I  do  not  however 
think  that,  after  what  has  taken  place,  I  ought  for  that  reason  to 
decline  expressing  my  opinion  upon  that  point. 

From  the  Master's  report  and  the  evidence  to  which  it  refers, 
it  appears  that  the  testator  having  advanced  1,000/.  to  this  William 
Giltort,  to  assist  him  in  a  partnership  business,  William  Gilbert 
executed  a  bond  to  secure  repayment  of  that  sum,  John  Gilbert  and 
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Cross  Robert  West  Hyde  becoming  sureties,  each  for  one  third  of  that 
Sprioo.  sum.  The  partnership  business  having  become  insolvent,  William 
Gilbert  agreed  with  the  creditors  to  pay  a  composition  to  ihem 
of  eleven  shillings  in  the  pound  upon  their  debts ;  but  the  property 
of  the  business  being  insufficient  to  pay  such  composition  if  the 
testator  exacted  payment  of  his  1,0002.  bond  debt,  he  agreed  not  to 
require  payment,  but  to  give  it  up  altogether,  and  to  guarantee  to  the 
creditors  the  composition  of  eleven  shillings  in  the  pound.  The  Master 
found  that  the  surety  was  discharged,  the  transaction  amounting 
to  a  giving  of  time  to  the  principal,  and  in  this  opinion  I  concur. 

The  question  really  is,  whether,  under  these  circumstances,  the 
testator  could  call  upon  William  Gilbert,  and  compel  him  to  pay 
the  1,0002.  He  had  joined  in  representing  to  the  creditors  that 
there  was  property  equal  to  pay  eleven  shillings  in  the  pound  ; 
but  that  would  not  be  so  if  he  had  required  payment .  of  his 
1,0002.,  and  he  therefore  promised  to  relinquish  it.  Could  he 
afterwards  disappoint  the  expectations  he  had  raised  and  falsify 
the  promises  he  had  made,  by  compelling  payment  of  the  1,000/.  ? 
It  is  true  that  as  he  guaranteed  the  payment  of  the  composition, 
[  *ii7  ]  the  creditors,  ^though  disappointed  of  receiving  their  composition 
from  the  property,  might  obtain  it  from  the  testator ;  but  under 
the  arrangement  they  had  the  double  security ;  and  it  was  for  them 
to  judge  whether  they  would  take  the  personal  guarantee  of  the 
testator,  in  lieu  of  the  actual  produce  of  the  estate.  I  think  it 
clear  that  the  testator  could  not  have  withdrawn  himself  from 
the  arrangement  to  which  he  had  become  a  party,  and  have 
demanded  payment  of  his  1,0002.  before  that  arrangement  had 
been  carried  into  effect ;  and  consequently  that,  William  Gilbert 
the  principal  debtor  having  had  time  given  to  him  by  the  obligee, 
that  is  to  say,  a  new  obligation  entered  into  which  protected  him 
against  payment  of  the  debt,  the  surety  was  discharged.  If  the 
testator  could  have  called  upon  John  Gilbert  to  pay  his  proportion 
of  the  1,0002.,  he  might  have  required  repayment  of  it  from 
William  Gilbert,  whereby  the  arrangement  between  William  and 
the  testator  and  the  creditors  would  have  been  defeated. 

This  is  the  principle  upon  which  cases  of  this  kind  depend  ;  and 
I  think  that  the  facts  bring  this  case  within  it,  and  that  the 
Master*s  finding  that  John  Gilbert  was  not  liable  to  pay  any 
part  of  the  1,0002.  was  correct,  which  was  all  that  John  Gilbert 
had,  even  under  the  irregular  reference  of  80th  July,  1847,  to 
do  with  the  matter.     The  plaintiff,  however,  in  his  exceptions  to 
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the  Master's  report,  controverts  all  the  findings,  both  as  to  his  own  Cboss 
liability,  and  as  to  the  liability  of  the  principal  debtor  which  in  the  spbigg. 
view  I  have  taken  of  this  case  is  immaterial,  which  creates  some 
difficulty  as  to  the  form  of  the  order  to  be  drawn  up  to  give  effect 
to  my  decision.  It  should  however,  I  think,  be  to  overrule  the 
sixth  exception  (being  the  exception  to  the  Master's  finding  as  to 
the  non-liability  of  John  Gilbert)  upon  the  merits,  and  all  the 
others  as  immaterial  between  the  plaintiff  and  John  Gilbert. 


ADAMS     V.    The    LONDON    and    BLACK  WALL        ^,/^i'!?Ys 
RAILWAY  COMPANY  (1).  *    ^'"^i!"' 

(2  Mac.  &  G.  118—133 ;  S.  C.  2  H.  &  Tw.  285 ;  19  L.  J.  Ch.  557 ;  14  Jur.  679.)  Wioeam, 

V.-C. 

Notice  to  treat  (uuder  a  statutory  power  to  purchase  land)  does  not  alone  ^ 

create  any  quasi  contract  enforceable  in  equity  or  place  the  parties  in  the  *|v 

relatiye  position  of  vendor  and  purchaser  in  equity  until  the  amount  to  be  cottknham 

paid  for  the  land  has  been  duly  fixed  and  determined,  for  which  purpose  l.G. 

the  parties  must  ha?e  recourse  to  the  provisions  of  the  statutory  power.  [US] 

The  provisions  of  the  68th  section  of  the  Lands  Glauses  Consolidation 
Act,  1845,  apply  to  the  case  of  land  taken  under  those  of  the  85th  section. 

This  was  an  appeal  by  the  London  and  Blackwall  Railway 
Company  from  an  order  of  the  Vice- Chancellor  Wioram,  over- 
ruling their  demurrer  to  the  plaintiffs'  bill.  The  bill,  which  was 
filed  by  W.  B.  Adams  and  his  partners,  the  lessees  for  a  term  of 
sixty-one  years  of  certain  premises  which  the  London  and  Black- 
wall  Bailway  Company  were  by  their  Acts  empowered  to  purchase, 
contained  statements  to  the  following  effect. 

On  the  19th  July,  1847,  the  Company,  in  pursuance  of  the 
provisions  of  their  special  Act  and  of  the  Lands  Clauses  Consolida- 
tion Act,  1845,  served  the  plaintiffs  [with  a  notice  to  treat  in  the 
osual  foim,  to  which  a  description  of  the  property  therein  men- 
tioned was  annexed]. 

On  the  9th  August,  1847,  the  plaintiffs'  solicitor,  in  conformity  [  J20] 
with  the  notice,  sent  a  statement  to  the  Company  of  the  plaintiffs' 
interest  in  the  lands  specified  by  the  Company.  This  statement 
contained  the  following  passage :  "  Particulars  of  amount  claimed — 
For  compensation  as  respects  two  dwelling-houses  in  Fair  Field 
Road  and  the  mansion  called  the  Hermitage  and  cottage  adjoining, 
and  the  premises  generally,  the  parties  claim  660Z.,  and  a  deduction 

(1)  Harding  v.  Metropolitan  Bailway      The  G.  W.  B.  Co,  (1881)  18  Ch.  D.  146, 
Co.  (1872)  L.  E.  7  Ch.  154,  41  L.  J.  Ch,      50  L.  J.  Ch.  679,  44  L.  T.  792. 
371,  26  L.  T.   109;  In  re  Pigoti  and 
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Adams       of  801.  a  year  from  the  rent  of  186^.  per  annum  reserved  by  the 
Thk         lease  under  which  the  claimants  hold ;  the  Company  making  all 
^b^l^ac^Vall   ^Gcessary  walls  and  fences." 

Railway  On  the  9th  November,  1847,  the  Company  served  another  notice 

Company.  ^i         i   •     •/»  •  •  i  i    .  ,  -  # 

on  the  plamtms,  requirmg  to  purchase .  certam  other  portions  of 

their  premises,  and  informing  them  that  the  lands  required  by  the 
[  •121  ]       second  notice  included  *the  whole  of  the  lands  specified  in  the  first 
notice,  and  that  the  Company  would  not  take  any  further  proceed- 
ings on  such  first  notice. 

On  the  30th  November,  1847,  the  plaintiffs,  in  conformity  with 
the  second  notice,  sent  a  statement  of  the  particulars  of  their 
interest  in  the  lands  required  by  the  second  notice,  and  of  their 
claim  for  compensation :  this  statement  contained  the  following 
passage :  '*  Particulars  of  amount  claimed,  specifying  separately 
the  proportion  claimed  for  the  value  of  the  property  and  that  for 
compensation :  For  compensation  as  respects  two  dwelling-houses 
in  Fair  Field  Eoad  and  the  mansion  called  the  Hermitage  and 
cottage  adjoining,  and  thi8(l)  premises  generally,  the  parties  claim 
766/.,  and  a  deduction  of  86Z.  per  year  from  the  rent  of  1362.  per 
annum  reserved  by  the  lease  under  which  the  plaintiffs  hold  ;  the 
Company  to  make  a  brick  wall  to  separate  the  railway  from  the 
site  of  the  intended  new  street,  and  to  make  all  other  necessary 
walls  and  fences." 

Some  negociation  and  correspondence  took  place  between  the 
solicitors  for  the  Company  and  the  plaintiffs  and  those  interested 
in  the  reversion  of  the  premises,  with  respect  to  the  amount  of 
compensation  claimed  by  them  respectively,  and  at  a  meeting  of 
the  solicitors  and  surveyors  of  the  Company,  and  of  the  several 
parties  interested  in  the  premises,  on  the  24th  February,  1848,  it 
was  agreed  that  the  plaintiffs  should  be  allowed  a  deduction  of  74/. 
from  the  rent  payable  by  them  to  their  lessors,  and  should  receive  as 
compensation  956Z.  for  their  interest  and  for  consequential  damage. 
Long  negociations  by  letter  took  place  between  the  respective 
solicitors  of  the  plaintiffs  and  defendants  for  the  sale  of  the 
[■♦J22]  plaintiffs'  whole  interest  in  the  *premi8e8,  which  resulted  in  the 
plaintiffs  withdrawing  a  consent  which  they  had  previously  given 
to  sell  their  whole  interest,  and  in  a  request  by  them  to  the 
Company  to  confine  themselves  to  the  lands  mentioned  in  the 
second  notice.  On  the  30th  June,  1848,  the  Company,  through 
their  solicitors,  sent  a  formal  notice  to  the  solicitor  of  the  plaintiffs 

(I)  Sic. 
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under  the  85th  section  of  the  Lands  Glauses  Consolidation  Act,       Adaus 

1845  [stating  the  Company's  intention  to  enter  upon  the  land]  •  thb 

The  Company  then  procured  a  surveyor  to  be  appointed  by  two  ^;JJ!^^,^, 

justices,  who  valued  the  interest  of  the  *plaintiffs  at  lOOL,  and  the     Railway 

Company. 
Company  paid  the  amount  into  the  Bank  of  England  in  the  usual       r  ,^23  1 

way  as  security  for  the  purchase  money  and  compensation  which 

should  thereafter  be  found  due  to  the  plaintifTs.     The  Company 

entered  upon  the  plaintiffs'  lands,  and  were  at  the  time  of  the  filing 

of  the  bill  in  the  occupation  thereof ;  and  on  the  plaintiffs  desiring 

them   to  summon   a  jury  to  assess  the  amount  of  damage  and 

compensation,  they  refused  to  do  so. 

The  bill,  after  various  allegations  of  unfair  conduct  in  the 
appointment  of  the  surveyor,  and  that  the  lOOZ.  paid  into  the  Bank 
of  England  was  grossly  inadequate,  charged,  that  the  Company 
ought  forthwith  to  take  steps  to  summon  a  jury;  that  by  the 
service  of  the  notice  of  the  8th  November,  1847,  a  good  and  binding 
contract  to  purchase  the  plaintiffs'  interest  was  constituted,  and  that 
the  Company  ought  to  be  compelled  specifically  to  perform  the  same. 

The  bill  prayed  a  declaration  that  the  Company  ought  forthwith 
to  complete  the  purchase  required  by  the  notice  of  the  8th 
November,  1847,  and  that  for  the  purpose  of  ascertaining  the 
amount  due  to  the  plaintiffs  in  respect  of  their  rights  and  interests 
in  the  premises  and  for  consequential  damages,  the  Company 
might  be  decreed  forthwith  to  take  all  fit  and  proper  proceedings, 
in  order  that  the  amount  of  such  purchase  money  and  compensa- 
tion might  be  determined  and  settled  according  to  the  provisions  of 
the  Lands  Clauses  Consolidation  Act,  1845,  and  that  the  amount 
of  such  purchase  money  and  compensation,  when  ascertained, 
might  be  paid  by  the  Company  to  the  plaintiffs  or  the  persons 
entitled  thereto,  under  the  directions  of  the  Court,  or  be  otherwise 
dealt  with  according  to  the  provisions  of  the  Lands  Clauses 
Consolidation  Act,  1845,  and  that  the  Company  might  *be  decreed  t  *^^*  ^ 
to  pay  to  the  plaintiffs  their  costs  of  the  suit. 

To  this  bill  the  Company  demurred  generally  for  want  of  equity ; 
and  the  Yicb-Chancellor  having,  on  the  5th  May,  1849,  overruled 
the  demurrer,  the  Company  now  appealed  to  the  Lord  Chancellor. 

Mr.  Wood  and  Mr.  Bigg  in  support  of  the  demurrer : 

*    *     There  is  clearly  no  contract  made  out  here  by  the  notice 
which  the  Company  has  served.     •    *    The  Company  having  taken       [  125  ] 
possession  of   the  plaintiffs'  premises  under  the  85th  and  86th 
sections  of  the  8  &  9  Vict.  c.  18,  the  plaintiffs'  course  is  clearly 
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indicated  by  sect.  68,  whereby  the  amount  of  compensation  may  be 
settled  either  by  arbitration  or  a  jury,  at  the  option  of  the  plaintiffs. 
Another  objection  to  the  interposition  of  this  Court  is  want  of 
mutuality  in  respect  of  the  remedy ;  for  the  Company  could  not  file 
a  bill  for  a  conveyance.    *     *     * 

The  Solicitor 'General  and  Mr.  J.  H.  Law,  for  the  plaintiffs, 
submitted  that  a  contract  had  been  entered  into  between  the  parties 
by  the  service  of  the  notice,  Stone  v.  The  Commercial  Railway 
Company  (i) ;  and  [cited  Walker  v.  Eastei-n  Counties  Railway 
Company  (2),  Ex  parte  Hawkins  (3),  and  other  cases]. 

Mr.  Wood,  in  reply. 

The  Lord  Chancellor,  by  the  consent  of  all  parties,  delivered  out  the 
following  judgment  subsequently  to  resigning  the  Great  Seal : 

If,  from  the  terms  of  the  prayer  of  the  bill,  and  the  fact  that  a 
demurrer  to  it  has  been  overruled,  it  should  be  inferred  that  this 
Court  will  generally  lend  ils  assistance  to  compel  performance  of 
the  provisions  of  the  Acts  under  which  railways  are  formed  and 
maintained,  a  proposition  would  be  raised,  which,  if  established, 
would  lead  to  consequences  of  the  most  serious  importance.  I  do 
not  however  think  that  any  such  inference  can  fairly  be  drawn 
from  the  decision  of  yice-Chancellor  Wigram  in  this  case,  because 
upon  an  examination  of  what  fell  from  his  Honour,  it  will  be  found 
that  his  judgment  turned  much  upon  the  special  allegations  in  the 
bill  constituting,  in  his  Honour's  opinion,  a  statement  of  facts 
dififerent  from  what  appears  to  me  to  be  the  true  construction  of 
those  allegations.  His  Honour  considered  the  case  stated  in  the 
bill  to  amount  to  this,  tbat  the  Company  having  given  the  second 
notice,  had  not  proceeded  to  summon  a  jury  under  the  Act;  and 
*under  these  circumstances,  his  Honour  thought,  relying  on  the  case 
of  Walker  v.  Eastern  Counties  Railway  Company  (2),  that  this  Court 
had  jurisdiction  to  enforce  the  further  proceedings.  As  I  do  not 
consider  this  as  being  the  true  construction  of  the  facts  alleged  in 
the  bill,  I  shall  abstain  from  making  any  observations  on  the  supposed 
rule  of  law,  or  the  case  referred  to,  and  propose  first  to  examine  the 
various  allegations  of  the  bill,  showing  the  relative  situation  of  the 
parties,  and  then  to  consider  the  provisions  of  the  Lands  Clauses 
Consolidation  Act,  1845,  as  applicable  to  the  facts  so  stated. 

The  bill  states  the  first  notice  and  the  claim  of  the  plaintiffs ; 

(1)  48  R.  E.  32  (4  My.  &  Or.  122).  (3)  60  R.  E.  405  (13  Sim.  569). 

(J)  77  E.  E.  248  (6  Hare,  594). 
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that  this  notice  was  abandoned  and  the  second  notice  of  the  8th  adavs 
^November,  1847,  substituted  for  it,  upon  which  the  plaintiffs,  xhk 
according  to  the  provisions  of  the  Act,  put  in  a  claim  dated  the  ^^^0^*"^^*^^, 
30th  November,  1847,  claiming  766Z.,  and  a  deduction  of  86i.  from  kailway 
their  rent  of  136/. ;  that  this  led  to  a  negociation  terminating  in  an 
agreement  under  which  the  plaintiffs  were  to  receive  966Z.  com- 
pensation, and  have  a  deduction  of  74f.  from  the  rent.  This 
agreement  was  afterwards  repudiated  by  both  parties,  and  the  bill 
not  praying  any  relief  under  it,  but  adversely  to  it,  it  forms  no 
part  of  the  case  now  existing  between  the  parties.  The  bill  then 
states  that  a  negociation  took  place  for  the  purchase  by  the 
Company  of  other  premises,  with  which  the  plaintiffs  refused  to 
proceed ;  that  the  plaintiffs  never  agreed  to  an  arbitration ;  that 
they  repudiated  their  former  claim,  and  were  not  bound  by  it, 
farther  injury  having  been  sustained,  and  that  the  Company  had 
done  the  same.  It  next  proceeds  to  state  fruitless  negociations 
for  a  settlement  by  arbitration;  *that  the  plaintiffs  ultimately  [*128] 
abandoned  that  course  of  proceeding,  and  called  upon  the  Company 
to  take  the  necessary  steps  within  one  month  to  call  a  jury 
together,  in  order  that  the  question  in  issue  might  be  decided. 
The  bill,  then,  after  stating  a  notice,  dated  the  30th  June,  1848, 
given  by  the  Company  for  taking  possession  before  payment,  under 
the  85th  section  of  the  Lands  Clauses  Consolidation  Act,  1845,  and  the 
consequent  proceedings  and  possession  taken,  alleges  that  the  amount 
of  compensation  and  damage  estimated  under  these  proceedings  was 
founded  in  error,  and  that  the  plaintiffs  were  entitled  to  much 
more,  and  also  to  much  more  than  they  had  formerly  claimed. 

From  this  short  abstract,  it  will  be  seen  that  the  only  facts 
subsisting  between  the  parties  which  can  affect  their  rights  are  the 
second  notice  of  the  8th  November,  1847,  the  notice  of  80th  June, 
1848,  and  the  proceedings  which  followed  under  the  85th  clause  of 
the  Lands  Clauses  Consolidation  Act,  1845.  Such,  therefore,  is 
the  case  to  which  the  provisions  of  the  Lands  Clauses  Consolida- 
tion Act,  1845,  are  to  be  applied.  The  Act,  after  providing  the 
means  by  which  the  value  of  the  land  required  by  the  Company  is 
to  be  ascertained,  prohibits  (sect.  84)  the  Company  from  taking 
possession  until  such  value  shall  have  been  paid  or  secured  as 
thereby  provided,  and  (sect.  89)  imposes  severe  penalties  for  their 
so  taking  possession ;  but  by  the  85th  section,  when  a  Company 
is  desirous  of  possession  before  any  agreement  has  been  entered 
into  or  award  made  or  verdict  given,  it  is  authorbed  to  take 
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ADAifs  possession  upon  payment  into  the  Bank  of  the  sum  claimed   or 

Thr  fixed  by  a  surveyor  appointed  by  two  justices  as  the  value  of  the 

mllcKWALL  pj^operty,  and  giving  a  bond  with  sureties  for  payment  of   the 

Railway  purchase  money  and  compensation  to  be  ascertained  under   the 

COMPAITY  •/  A 

r  •129  1  provisions  of  the  Act ;  and  by  the  *68th  section,  any  party  entitled 
to  land  taken  or  injured  by  the  Company,  for  which  they  have  not 
made  satisfaction,  is  to  give  notice  to  the  Company  stating  his 
interest  in  the  lands  and  the  compensation  he  claims,  and  whether 
he  wishes  to  proceed  by  arbitration  or  before  a  jury,  and  if  the 
latter,  the  Company  are  to  pay  the  sum  claimed,  and  enter  into 
an  agreement  for  the  purpose,  or  issue  their  warrant  for  a  jury 
within  twenty-one  days  after  the  notice,  and,  in  default,  are  made 
liable  to  pay  the  compensation  claimed  which  the  party  is  to 
recover  by  action  in  one  of  the  superior  Courts  with  costs. 

The  Vice-Chancbllor  seems  to  have  considered  that,  notwith- 
standing the  provisions  of  the  68th  section,  and  the  taking 
possession  under  the  85th  section,  the  relative  position  of 
the  parties  in  the  present  case  was  to  be  considered  as  if 
nothing  had  taken  place  beyond  the  notice  of  the  8th  November, 
1847,  and  that  such  notice  having  constituted  the  relation  of  vendor 
and  purchaser,  this  Court  could  enforce  the  performance  of  all  the 
incidents  to  that  relationship.  It  is  I  think  quite  true  that,  to  a 
certain  extent  and  for  certain  purposes,  the  compulsory  taking  of 
land  under  the  Railway  Acts  places  the  Companies  and  the  owners 
in  the  relative  situation  of  purchasers  and  vendors,  such,  for 
instance,  as  to  fixing  between  them  the  land  to  be  taken.  This 
was  all  that  was  decided  in  Stone  v.  The  Commercial  Railway 
Company  (i) ;  but  it  by  no  means  follows  that  this  Court  will 
therefore  take  upon  itself  the  specific  performance  of  such  sales. 
If,  indeed,  the  proceedings  lead  to  an  agreement,  the  Court  might 
do  so,  for  then,  although  originating  in  the  compulsory  power,  the 
purchase  would  be  to  be  effected  under  a  private  agreement,  and 

[  *130  ]  so  other  ^cases  may  arise :  but  whether  it  would  do  so  if  the  case 
depended  entirely  upon  the  notice  of  taking  the  lands  not  followed 
by  any  agreement  or  indeed  by  any  claim  on  the  part  of  the  owner, 
(for  such  is  the  present  case  as  stated  by  the  bill,)  the  amount  of 
purchase  money  therefore  not  being  ascertained,  is  a  question  upon 
which  I  do  not  think  it  necessary  to  express  any  opinion,  because 
I  think  that  the  circumstances  of  this  case  call  for  a  decision 
founded  upon  very  different  principles. 

(1)  48  R.  E.  32  (4  My.  &  Cr.  122). 
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It    was  properly  observed    in    argument,   that    the    power    of       Adams 

summoning  a  jury  was  by  the  Act  given  exclusively  to  the  pro-         the 

meters  of  the  undertaking,  and  that  the  owner  of  the  land  ha<l  no  ^iONDON  and 

°  Black  WALL 

I>ower  under  the  Act  of  compelling  them  to  do  so,  and  therefore     railway 

that  the  Court's  original  jurisdiction  over  contracting  parties  might 
be  exercised  for  the  purpose  of  giving  to  the  owner  that  compensation 
to  which  he  is  under  tlie  Act  entitled.     This  assumes  the  existence 
of  such  original  jurisdiction ;  but  the  fact  seems  to  be,  that  the 
Legislature  having  prohibited  the  promoters  from  interfering  with 
the  land  until  compensation  was  paid  or  secured  to  the  owner, 
considered  that  this  afforded  a  sufficient  security  that  the  promoters 
would  proceed  to  have  the  value  ascertained  by  a  jury.    In  cases 
where  such  pressure  would  not  exist,  the  Act  adopts  a  very  different 
course ;  for  where  the  promoters  are  in  possession  of  the  land,  not 
having  paid  the  compensation,  they  are  not  left  to  their  own  dis- 
cretion or  to  the  pressure  of  their  own  wants  to  induce  them  to 
summon  a  jury,  but  the  68th  section  gives  to  the  owner  a  prompt 
and  effectual  remedy  to  compel  them  to  do  so.    He  is  to  make  a 
claim  stating  the  amount  of  compensation  required,  and   if  the 
promoters  do  not  enter  into  an  agreement  to  pay  the  same,  or 
within  twenty-one  days  issue  their  warrant  for  a  jury,  they  are  to 
be  liable  to  *pay  the  sum  claimed,  to  be  recovered  with  costs  in  an       [  *131  ] 
action  in  one  of  the  superior  Courts.     That  the  situation  of  the 
parties  in  the  present  case  is  precisely  that  contemplated  by  this 
68th  section  is  I  think  very  clear,  for  I  concur  with  Vice-Chancellor 
WiORAU  in  thinking  that  the  68th  section  applies  to  cases  in  which 
possession  has  been  taken  under  section  85.     Then,  if  that  be  so, 
the  initiative  for  summoning  a  jury  is  not  cast  upon  the  promoters, 
but  upon  the  owner,  who  is  to  make  his  claim  and  thereby  give 
the  promoters  an  opportunity  of    settling  his  demand  without 
litigation,  and  the  owner  has  the  means  of  having  his  claim  con- 
verted into  a  right,  to  be  enforced  by  action  at  law,  if  the  promoters 
shall  delay  for  twenty-one  days. 

Now,  although  an  old  jurisdiction  is  not  taken  away  by  a  new 
remedy  being  given,  yet,  if  a  new  right  be  given,  and  a  special 
remedy  provided  for  enforcing  it,  such  remedy  must  be  pursued. 
Here  there  is  clearly  a  new  right,  that  is,  a  right  to  compensation 
for  land  lawfully  taken  possession  of  by  another;  and,  under 
the  powers  of  the  Act,  a  remedy  is  also  clearly  given,  for  the 
owner  has  only  to  make  a  claim,  and  he  obtains  a  legal 
title  to   all   he    claims,  unless   the   promoter   can    reduce  it  by 
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the  verdict  of  a  jury.    The  Yige-Chancellor  seems  to  adopt  this 
view  of  the  case ;  and,  if  the  68th  section  had  been  considered  by 
him  as  regulating  the  rights  of  the  parties,   he   would   not,    I 
apprehend,  have  overruled  the  demurrer.     He  was,  however,  of 
opinion,  in  conformity  with  his  decision  in    Walker  v.   Eastern 
Counties  Railway  Company  (i),  that  the  notice  of  the  8th  November, 
1847,  having  given  to  this  Court  jurisdiction  as  a  contract  of  pur- 
chase, the  *68th  section  had  not  taken  it  away,  but  that  the  owner 
was  at  liberty  to  resort  to  his  position  under  the  notice.    Abstaining, 
then,  from  giving  any  opinion  as  to  the  effect  of  that  position  in 
giving  this  Court  jurisdiction  when  nothing  more  has  been  done,  I 
think  that  what  subsequently  took  place  in  the  present  case  essen- 
tially altered  the  condition  of  the  parties.    The  Act  does  not  consider 
the  notice  as  constituting  a  contract,  but  as  a  preliminary  step 
bringing  the  parties  together  who  are  afterwards  to  settle  the  matter 
between  them  by  agreement,  arbitration,  or  the  verdict  of  a  jury. 

In  the  present  case  the  notice  by  the  promoters  was  followed  by 
a  claim  on  behalf  of  the  owner,  and  a  regular  agreement  according 
to  the  statement  in  the  bill  entered  into  between  the  parties.  So 
far  the  object  of  the  notice  of  the  8th  November,  1847,  had  the 
effect  intended  by  the  Act  in  procuring  from  the  owner  a  statement 
of  his  claim  and  the  making  of  an  agreement  between  the  parties : 
but,  subsequently,  this  agreement  was  repudiated  by  both  parties, 
and  the  claim  abandoned.  Under  these  circumstances,  the  pro- 
moters, finding  that  no  progress  was  made,  resorted  to  the 
provisions  of  the  85th  section  of  the  Act,  which,  with  the  aid  of 
those  of  the  68th  section,  were  calculated  to  lead  to  some  settle- 
ment of  the  matter.  The  plaintiffs,  however,  by  their  bill,  seek 
to  proceed  under  the  earlier  provisions  of  the  Act,  and  call  upon  the 
Court  to  compel  the  promoters  to  issue  their  warrant  for  a  jury ; 
but  by  the  2l8t  section  this  is  to  be  done  only  if  no  claim  is  made 
and  no  agreement  come  to.  The  bill  however  states  that  a  claim 
was  made  and  an  agreement  concluded.  It  cannot  be  that  the 
notice  per  se  gives  to  this  Court  jurisdiction,  for  if  this  were  so 
the  jurisdiction  would  arise  as  soon  as  the  notice  was  given.  On 
[  *i-^3  ]  that  step  being  taken,  however,  three  modes  of  proceeding  ♦are 
pointed  out  by  the  Act,  an  agreement,  an  arbitration,  and  a  jury, 
the  last  only  in  the  event  of  the  two  first  not  taking  effect.  At  the 
time,  therefore,  of  the  notice  being  given,  it  must  be  uncertain 
which  course  will  be  adopted,  and  the  Court  therefore  have  no 
(1)  77  E.  E.  248  (6  Hare,  594). 


VOL.  Lxxxvi.]        1850.     CH.    2  MAC.  &  G.  188. 


45 


guide  as  to  what  course  it  ought  to  enforce.  It  is  only  after  the 
time  for  an  agreement  or  arbitration  has  expired,  that  the  jurisdic- 
tion to  enforce  proceedings  before  a  jury  can  arise;  but  that 
time  cannot  ever  arrive,  where  a  valid  agreement  has  been 
entered  into. 

It  appears  to  me  that  what  has  taken  place  between  these  parties 
takes  this  case  out  of  the  principles  of  the  decision  of  Walker  v. 
E€utem  Countits  Railway  Company  (i)  ;  and  that  the  rights  of  the 
parties  are  to  be  regulated  by  the  85th  section  of  the  Act,  which,  with 
the  aid  of  the  68th  section,  gives  to  the  owner  a  short  and  simple 
remedy  for  compelling  compensation  from  the  promoters ;  and  that 
he  has  this  remedy  in  addition  to  his  right  to  a  mandamus,  both 
being  remedies  much  more  prompt  and  efficacious  in  such  a  case  as 
this,  and  attended  with  much  less  expense.  I  am,  therefore,  of 
opinion,  that  the  demurrer  ought  to  have  been  allowed,  and  that 
the  order  appealed  from  must  be  reversed. 
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HIK8T   V.  T0LS0N(2). 

(2  Mac  &  G.  134—139;  S.  C.  2  H.  &  Tw.  359 ;  19  L.  J.  Ch.  441 ;  14  Jur.  559 ; 

affg.  16  Sim.  620.) 

An  attorney,  to  whom  a  clerk  was  articled,  died  before  the  articles 
expired :  Held,  that  the  Court  had  jurisdiction  to  entertain  a  claim  for  the 
return  of  a  part  of  the  premium,  and  that  the  claim  oonstituted  a  debt 
payable  out  of  the  assets  of  the  attorney. 

The  question  in  this  case  was  whether,  where  an  attorney  to 
whom  a  clerk  had  been  articled  died  before  the  expiration  of  the 
apprenticeship,  a  court  of  equity  had  power  to  order  part  of  the 
premium  paid  to  the  attorney  to  be  repaid  out  of  his  assets. 

The  cause  was  heard  before  the  Yice-Chancellor  of  England  on 
the  25th  April,  1849,  and  his  Honour  decided  in  the  affirmative. 

From  the  decision  of  the  Yigb-Chanobllor,  the  defendant  now 
appealed  to  the  Lord  Chancellor. 

Mr.  Bolt  and  Mr.  Rogers  for  the  plaintiff. 

Mr.  R,  Palmer  and  Mr.  Amphlett  for  the  defendant. 

[The  principal  cases  cited  were  Ex  parte  Bayley  (8),  Stokes  v. 

(1)  77  R.  R  248  (6  Hare,  594).  followed  in  Fem$  v.  Carr  (1885)  28 

(2)  Disapproved  in  Whincup  v.  Ch.  D.  409,  54  L.  J.  Ch.  478,  52  L.  T. 
nughe$  (1871)  L.  R.  6  C.  P.  78,  40      348. 

L.  J.  C.  P.  104,  24  L.  T.  74,  and  not         (3)  33  R.  R.  290  (9  B.  &  C.  691). 


1850. 

Fah.  27,  28. 

March  2. 

Shadwell, 
V.-C. 

On  Appeal. 
Lord 

COTTBNHAM, 

L.C. 

[1.H4] 
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Hirst        Twitchen  (i)^  Cvff  Y,  Brotcn{2),   Soam  v.   Bowdeniz),   Newton    v. 
ToMON.      Rowse  (4),  Hale  v.  Webb  (6).] 

Afareh2,       ThB  LoRD   CHANCELLOR: 

It  is  singular  that  the  question  in  this  case  should  be  one  upon 
which  there  appears  considerable  authority  in  early  times,  and  so 
very  little  to  be  found  in  modern  times.  It  is  an  unfortunate 
matter  to  be  the  subject  of  litigation,  and  it  would  have  been  still 
more  so  had  I  thought  it  necessary  to  send  the  parties  to  a  court  of 
law.  The  case  is  one  which  must  frequently  occur.  The  master  of 
an  articled  clerk  bound  for  a  number  of  years  dies  before  the  period 
expires :  the  clerk  of  course  loses  the  benefit  of  that  for  which  he 
contracted,  and  the  premium  which  his  friends  have  paid  for  him. 
The  question  then  arises,  what  is  the  remedy  of  the  articled  clerk  ? 
[*]36]  If  there  is  a  claim  against  the  personal  representative  *of  the 
master,  it  would  be  for  this  Court  to  consider  whether  the  demand 
should  be  at  law  or  in  equity.  This  Court  does  not,  however,  send 
all  cases  to  law  when  a  party  comes  here  to  ask  for  payment  of  a 
demand  by  means  of  administering  the  estate ;  and  although,  in 
the  present  instance,  I  think  that  the  personal  representatives  of 
the  testator  would  have  better  consulted  the  justice  of  the  case,  if 
they  had  not  raised  this  litigation,  yet,  as  they  have  thought  proper 
to  resist  the  demand  that  the  friends  of  the  young  man  have  made 
for  a  return  of  a  part  of  the  premium,  it  is  my  duty  now  to 
adjudicate  upon  the  rights  so  claimed  by  the  parties. 

Now  there  are  two  modes  in  which  this  case  may  be  viewed.  If  the 
question  arose  upon  a  covenant,  this  Court  would  have  no  original 
jurisdiction,  and  the  only  claim  would  be  the  damages  which  a  jury 
might  assess  upon  a  breach  of  that  covenant ;  but  if,  independently 
of  the  right  under  the  covenant,  there  is  a  right  arising  from  the 
transaction  itself,  and  which  would  have  existed  if  there  had  been 
no  covenant,  namely,  to  a  return  of  a  portion  of  the  money  paid 
upon  the  ground  that  the  consideration  for  which  it  was  paid  failed, 
then  that  would  certainly  be  a  ground  of  equitable  interference 
which  this  Court  would  regard  in  administering  the  estate  of  an 
intestate.  The  transaction  itself,  independently  of  the  covenant, 
would  give  to  the  party  whose  money  was  so  advanced  a  right  to 
recover  it  back ;  and,  without  referring  to  the  older  authorities,  we 


(1)  20  E.  R.  627  (8  Taunt.  492). 

(2)  19  E.  E.  621  (5  Price,  297). 

(3)  Finch,  39G. 


(4)  1  Vern.  460. 

(5)  1  Br.  C.  C.  74. 
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find  Lord  Ebnyon  and  Lord  Chief  Justice  Gibbs  thus  dealing  with       Hibst 
the  question.    In  the  case  before  Chief  Justice  Gibbs  (i),  the  claim      tolbok. 
was  made,  against  a  party  not  dead  but  where  the  consideration 
had  failed,  upon  the  ground  that  the  money  had  been  advanced  for 
*a  benefit  which  had  not  been  realised  in  consequence  of  a  legal       [  *187  ] 
defect  in  the  articles.    The  facts  were,  that  a  premium  had  been 
paid  to  an  attorney  for  taking  an  articled  clerk ;  but  the  articles 
did  not  contain  a  statement  of  the  premium:  this,  it  was  held, 
made  them  void    within  the   Act  of   Parliament;  and  the  only 
question  discussed  was  whether  the  omission  was  an  error,  or  was  a 
fraud  upon  the  revenue  intended  by  and  brought  home  to  both 
parties.    Chief  Justice  Gibbs,  in  giving  the  judgment  of  the  whole 
CouBT,  was  of  opinion  that  the  plaintiff,  the  mother  of  the  young 
man,  was  as  much  to  blame  as  the  defendant,  and  therefore  she 
could  not  be  at  liberty  to  recover,  because  the  claim  was  founded 
upon  an  attempt  to  defraud  the  revenue,  and  was  a  violation  of  an 
Act  of  Parliament,  which  Act  of  Parliament  in  that  case  made  the 
articles  void,  and  therefore  it  was  that  the  Court  refused  the  relief 
prayed.    But  Chief  Justice  Gibbs  says,  ''  Supposing  the  plaintiff 
to  be  an  innocent  party,  she  who  is  the  mother  of  the  apprentice 
would  be  entitled  to  recover  the  money  so  paid  as  being  paid  with- 
out consideration."     Thus  we  have  it  expressed  in  terms  that  if 
the  plaintiff  had  been  an  innocent  party,  if  there  had  not  been  a 
violation  of  the  Act,  then  she  would  have  been  entitled  to  recover 
the  money  back. 

Now  that  goes  the  whole  length  of  the  plaintiff's  proposition  in 
the  present  case ;  for  whether  the  consideration  fails  by  a  defect  in 
the  articles  which  makes  them  not  of  a  binding  character,  or 
whether  it  fails  by  the  death  of  the  party  before  the  time  for  which 
the  contract  was  made  expires,  is  quite  immaterial.  There  is  a 
premium  paid  for  a  risk  not  run,  and  money  given  in  anticipation  of 
a  future  benefit,  which  is  not  enjoyed.  In  either  case,  the  con- 
sideration failing,  the  money  must  be  paid  back  again.  Thus  it 
is  with  an  annuity  which  ^becomes  void  by  a  legal  defect.  All  [*138] 
these  are  instances  of  a  payment  made  by  anticipation  for  something 
hereafter  to  be  enjoyed;  and  if  circumstances  arise  so  that  that 
future  enjoyment  is  denied,  the  party  paying  is  not  to  lose  his 
money.  In  the  present  case,  therefore,  the  party  paying  for  future 
instruction  which  he  cannot  receive  is  entitled  to  recover  back 
his  money. 

(1)  Stokes  y.  Twiichen,  20  B.  B.  527  (8  Taunt.  492}. 
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HiBST  The  anthorities  establish  beyond  all  question  that  there  is  in  a 

ToLsoN.  transaction  of  this  sort  an  equity  arising  totally  independent  and 
unconnected  with  the  covenant ;  and  if  that  be  so,  are  the  parties 
precluded  from  coming  against  intestates'  or  testators'  estates  for 
the  recovery  of  a  demand  so  constituted  ?  It  is  not  like  a  case 
where  the  right  depends  upon  what  a  jury  may  assess,  although  it 
is  in  the  character  of  a  demand  arising  upon  ascertaining  an 
amount  of  unliquidated  damages.  Now  I  find  as  early  as  the  time 
of  Vernon  and  Finch  that  no  question  seems  to  have  been  raised 
as  to  the  jurisdiction  of  courts  of  equity  to  entertain  claims  of  this 
sort ;  and  such  claims  appear  not  only  to  have  been  carried  to  the 
extent  now  required,  but  a  great  deal  further.  In  the  case  of 
Newton  v.  Rowse  (i)  it  is  difficult  to  discover  upon  what  grounds  the 
Court  proceeded;  but  it  is  a  distinct  and  decided  authority  in 
favour  of  the  jurisdiction  of  this  Court ;  for  though  the  fact  of  the 
apportionment  of  the  premium  there  made  cannot  at  this  time  of 
day  be  explained,  the  decision  upon  the  question  of  jurisdiction  is 
left  quite  untouched.  Now  no  case  has  been  referred  to  where,  in 
more  modern  times,  and  in  administering  an  estate,  this  species  of 
claim  has  been  rejected  as  one  which  the  Court  will  not  entertain ; 
but  I  find  a  case  before  Lord  Kenyon,  Hale  v.  Webb  (2),  where  an 
application  was  made  for  the  return  of  a  premium,  and  the  point 
[  ♦las  ]  *immediately  arose  whether  it  was  a  case  in  which  the  Court  had 
jurisdiction.  The  question  was  not  entertained,  but  no  opinion 
was  expressed  against  the  jurisdiction,  and  the  Court  decided  the 
case  upon  the  special  circumstances. 

There  can,  therefore,  be  no  possible  reason  for  saying  that  this 
Court  has  not  jurisdiction  in  favour  of  claims  of  this  sort.  The 
only  thing  that  I  have  to  consider  is,  whether  the  claim  is  one 
which  can  be  at  once  safely  adjudicated  upon,  or  whether  I  am 
bound  to  send  the  party  to  law  to  establish  his  title  first,  and  then 
to  come  here  against  the  estate.  Acting  upon  the  ordinary  rules 
afifecting  the  administration  of  the  estates  of  deceased  debtors,  I  am 
of  opinion  that  at  all  events  it  is  a  debt ;  that  certainly  it  is  a  debt 
at  law,  and  I  think  also  a  debt  in  equity ;  and  that  it  is  a  case  in 
which  the  party  proving  such  a  debt  is  entitled  to  the  decree  he 
asks  for,  namely,  the  administration  of  the  estate.  I  think  that  the 
Yice-Chakcellor  of  England's  decree  is  right,  and  that  the  appeal 
must  be  dismissed  with  costs. 

(1)1  Vera.  460.  (2)  2  Br.  C.  C.  78. 
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FAIKBUKN   V.  PEAKSON  (I).  isso. 

Afav  27. 
(2  Mac.  &  O.  144—145.)  JLl 

The  Lord  CHANCSiiLOR  refused  upon  motion  to  appoint  a  receiver  of  a    Shadwbll, 
partnership,  where  the  question  raised  was,  whether  the  partnership  had 
been  dissolved  ;  but  directed  an  issue  to  try  that  fact.  ^^  Appeal. 

Lord 
This  was  a  motion  by  the  defendant  to  discharge  an  order  made  CoTTBNHA.if, 

by  the  Vicb-Chancellor  op  England  for  the  appointment  of  a  ^  '\ 
receiver  and  manager  in  a  suit  for  the  dissolution  of  a  partnership. 
The  bill  alleged  that  the  partnership  in  question  was  a  partner- 
ship at  will,  and  had  been  determined  by  notice  in  February, 
1850,  and  prayed  a  declaration  accordingly.  The  evidence  con- 
sisted of  conflicting  affidavits  upon  the  point,  whether  the  partner- 
ship was  a  partnership  at  will  or  for  a  term  of  twenty-one  years, 
the  plaintiff  contending  {or  the  former  and  insisting  on  the  fact  of 
the  dissolution. 

Mr.  Bolt  and  Mr.  Toller,  for  the  defendant,  and  in  support  of 
the  motion,  referred  to  a  case  before  Lord  Eldon,  of  Goodman  v. 
WhUcomb  (2),  and  cited  the  following  passage  from  the  judgment  as 
showing  that  the  Court  would  not  appoint  a  receiver  unless  it  was 
clear  that  a  dissolution  of  partnership  must  be  declared  :  '*  This  is 
a  bill  filed  for  the  purpose  of  having  a  dissolution  of  the  partner- 
ship declared,  and  if  the  Court  can  now  see  that  that  must  be  done, 
it  follows  very  much  of  course  that  a  receiver  must  be  appointed ; 
but  if  the  *case  made  stands  in  such  a  state  that  the  Court  cannot  [  *i4<(  J 
see  whether  it  will  be  dissolved  or  not,  it  will  not  take  into  its  own 
hands  the  conduct  of  a  partnership,  which  only  may  be  dissolved." 

(The  Lord  Chancellor:  The  word  **  must "  is  to  be  taken  with 
some  allowances.  Every  case  is  to  be  governed  by  its  own  circum- 
stances.) 

Mr,  J.  Parker  and  Mr.  H.  Prendergastf  contra. 

The  Lord  Chakgellok  was  of  opinion  that  the  question  could 
not  be  decided  on  the  present  motion  ;  and,  acting  on  the  principle 
laid  down  in  Peacock  v.  Peacock  (a),  directed  an  issue,  to  be  tried  at 

(1)  This  caae  was  heard  by  the  Lord  the  above  report. 

Chaitcellor  at  his  private  residence,  (2)  21  B.  B.  244  (1  J.  &  W.  589). 

but  the  reporters  have  been  kindly  (3)  10  B.  B.  138  (16  Yes.  49). 
furnished  with  the  means  of  giving 
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Fairburn 

r. 
Pkarson. 


the  next  Yorkshire  Assizes,  the  terms  of  such  issue  to  be,  whether 
on  the  11th  February,  1850  (the  day  after  the  service  of  the  notice 
of  dissolution)  any  partnership  was  subsisting  between  the  plaintifT 
and  the  defendant. 


I860. 
May  22,  27. 

BolU  Court, 

Lord 

Lang  DALE, 

M.R. 

On  Appeal. 
May  30. 

Lord 

Gotten  HAM, 

L.C. 

ri46] 
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GKAHAM  V.  The  BIKKENHEAD,  LANCASHIRE  and 
CHESHIRE  JUNCTION  RAILWAY  COMPANY, 
AND  Others,  Directors  of  the  Company. 

(2  Mac.  &  G.  146—162 ;  S.  C.  2  H.  &  Tw.  450 ;  20  L.  J.  Ch.  445 ;  14  Jiir.  494  ; 

15L.  T.  221.) 

The  directors  of  a  Railway  Company,  with  the  concurrence  of  a  majority 
of  the  ehareholdere,  on  finding  the  original  undertaking  impracticable  pro- 
ceeded to  construct  a  small  portion  only  of  the  works.  On  an  application 
by  an  individual  shareholder  on  behalf  of  himself  and  the  other  share- 
holders for  an  injunction  to  restrain  this  proceeding,  the  Coitut  refused  to 
interfere,  on  the  ground  of  the  acquiescence  of  the  plaintiff,  and  also  that 
the  other  shareholders  had  for  eighteen  months  previously  to  filing  the  bill 
known,  or  had  had  the  means  of  knowing,  the  acts  complained  of. 

This  was  an  application  by  the  defendants  to  dissolve  an  injunc- 
tion granted  by  the  Master  op  the  Rolls  on  the  27th  May,  1850, 
in  the  terms  hereinafter  mentioned.  The  following  are  the  facts  of 
the  case,  so  far  as  material  to  the  points  referred  to  in  the  judgment 
of  the  Lord  Chancellor. 

In  1837  the  Chester  and  Birkenhead  Railway  Company,  which 
was  formed  for  the  purpose  of  making  a  railway  from  Chester  to 
Birkenhead,  obtained  their  Act  of  Parliament,  under  which  powers 
were  conferred  on  the  Company  of  making  certain  lines  and  works, 
and  of  *raising  and  borrowing  money  for  this  object.  The  Com- 
pany completed  their  works,  and  fully  exercised  the  powers  of 
borrowing  conferred  upon  them. 

The  Birkenhead,  Lancashire  and  Cheshire  Junction  Railway 
Company, by  certain  Acts  of  Parliament, namely,  the  "Birkenhead, 
Lancashire  and  Cheshire  Junction  Railway  Company's  Act,  1846," 
and  the  "  Birkenhead,  Lancashire  and  Cheshire  Junction  Deviation 
of  Main  Line  Act,  1847,"  obtained  powers  for  making  a  railway' 
from  the  Chester  and  Birkenhead  Railway  to  the  Manchester  and 
Birmingham  Railway,  with  certain  branches  therefrom,  the  shares 
of  the  Company  being  fixed  at  45,000,  of  88i.  6«.  8d.  each.  The 
Act  of  1846  contained  a  provision  enabling  the  Company  to  borrow 
money  on  mortgage  or  bond  to  the  extent  of  500,000Z.,  but  no  part 
of  such  sum  was  to  be  borrowed  until  the  whole  of  the  capital  of 
the  Company  should  have  been  subscribed,  and  one-half  thereof 
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actually  paid  up.     The  lines  and  works  thus  authorised  to  be  made,      Gkaham 

exclusive  of  a  certain  portion  of  the  line  by  the  Act  of  1847  directed  the  Bikken- 

to  be  abandoned,  extended  a  distance  of  forty-six  miles,  and  were  cashirb  and 

intended  to  open  a  direct  and  independent  communication  between     Chbshirr 

Junction 
Birkenhead  and  Chester  and  Manchester  and  Stockport  and  the     Railway 

C^^^tt  PAN  ^r 

other  manufacturing  districts  in  that  neighbourhood,  the  object 
being  to  establish  such  communication  between  the  said  manu- 
facturing districts  and  the  port  of  Birkenhead. 

In  the  year  1847,  an  Act  was  passed  for  incorporating  the  Chester 
and  Birkenhead  Railway  with  the  Birkenhead,  Lancashire  and 
Cheshire  Junction  Railway ;  and  by  this  Act,  shares  of  271.  10«. 
and  22Z.  each  were  created  for  the  purpose  of  being  allotted  to  the 
shareholders  in  the  former  Company,  and  the  shares  oE  SSL  6«.  8d. 
in  the  latter  Company  were  reduced  to  31i.,  *the  holders  of  these  [  *^^®  ] 
three  different  classes  of  shares  being  entitled  to  share  pan  passu 
with  each  other,  in  proportion  to  the  amounts  paid  up.  The  pro- 
visions of  this  Act  were  carried  out,  and  the  two  Companies  were 
united  into  one  accordingly. 

On  the  1st  January,  1847,  the  Birkenhead,  Lancashire  and 
Cheshire  Junction  Railway  Company  entered  into  a  contract  with 
Thomas  Brassey,  by  which  he  agreed  to  execute  certain  portions  of 
their  works,  such  works  to  be  completed  in  November,  1848. 
Brassey  commenced  the  works  accordingly,  but  in  September,  1847, 
the  directors  of  the  Company,  in  consequence  of  pecuniary  diffi- 
culties, suspended  all  the  works  then  in  progress,  Brassey  being 
willing  to  allow  the  works  to  be  abandoned  upon  condition  of  being 
paid  for  all  works  actually  executed,  and  the  cost  of  plant,  &c. 
employed.  The  works  of  the  Company  remained  suspended  from 
October,  1847,  to  March,  1849. 

In  January,  1848,  the  directors  applied  to  the  Commissioners  of 
Railways  for  an  extension  of  the  time  for  exercising  their  com- 
pulsory powers  of  taking  land ;  but  having  subsequently  ascertained 
that  the  execution  of  the  whole  of  the  lines  and  works  originally 
contemplated  was  impracticable,  they  intimated  the  same  to  the 
Commissioners,  and  in  consequence  no  warrant  for  the  extension 
of  time  was  issued.  The  directors  then  determined  to  apply  to 
Parliament  for  power  to  abandon  the  lines  and  works  originally 
contemplated,  with  the  exception  of  those  between  Chester  and 
Lower  Walton.  This  portion  comprised  an  extent  of  not  more 
than  seventeen  miles,  of  which  about  ten  miles  only  was  of  the 
main  line  between  Birkenhead  and  the  manufacturing  districts. 

4—2 
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COMPAMY. 

L •i^s  ] 


Graham  The  directors  further  determined  that  this  railway  from  Chester  to 
The  Birkbn.  Lower  Walton  should  ^communicate  with  the  London  and  North 
c^sH^RB  AND  Westem  Railway,  the  expense  of  this  communication  being  esti- 

CHB8HIRB     mated  at  450,OOOZ.     On  the  25th  November,  1848,  a  resolution  was 
Junction  .  .  .  ,  . 

RAILWAY  passed,  after  some  opposition,  at  a  special  meeting  of  the  share- 
holders of  the  Company,  authorising  the  directors  to  carry  the 
intended  plan  into  effect.  In  February,  1849,  the  directors  accord- 
ingly procured  a  bill  to  be  introduced  into  Parliament  for  the 
purposes  proposed,  but  in  consequence  of  the  opposition  of  certain 
of  the  shareholders,  and  alterations  which  were  thereupon  made  in 
the  bill,  tliey  ultimately,  with  the  sanction  of  a  resolution  come  to 
by  a  majority  of  the  shareholders  of  the  Company,  abandoned  its 
further  prosecution. 

On  the  10th  February,  1849,  the  directors  made  a  call  of  lOZ. 
per  share  on  each  of  the  81Z.  shares  ;  and  on  the  26th  June,  1849, 
the  Company's  compulsory  powers  of  taking  land  under  the  Act  of 
1846  expired. 

In  Au<;ust,  1849,  some  of  the  shareholders  filed  a  bill  {Irving  v. 
Bancroft)  against  the  directors  to  restrain  them  from  making  the 
railway  from  Chester  to  Lower  Walton  only,  and  on  the  10th  August, 
1849,  moved  before  the  Vice-Chancellor  of  England  for  an  injunction 
accordingly ;  but  on  the  undertaking  of  the  Company  "  to  complete 
the  railway  and  works  according  to  the  Birkenhead,  Lancashire  and 
Cheshire  Junction  Railway  Act,  1846,  and  the  subsequent  Act, 
Deviation  Line,  1847,  and  the  Amalgamation  Act,  and  if  necessary 
for  that  purpose  to  apply  to  Parliament,*'  the  motion  was  ordered 
to  stand  over.  The  plaintiffs  in  this  suit  not  having  paid  the  call 
of  lOZ.  made  in  February,  1849,  their  shares  were  in  December, 
1849,  declared  forfeited,  and  the  further  prosecution  of  the  suit  was 
thus  stayed. 
[  150  ]  On  the  19th  January,  1850,  at  a  special  meeting  of  shareholders 

of  the  Company,  a  resolution  was  passed  for  borrowing  200,000/. ; 
and  on  the  23rd  January,  1850,  the  directors  made  further  calls, 
viz.  of  21.  on  the  221.  shares,  and  3/.  on  the  31/.  shares.  At  this 
time,  one-half  of  the  amount  of  the  capital  of  the  Company  had  not 
been  paid  up  as  required  by  the  Act  of  1846. 

On  the  9th  February,  1850,  P.  W.  Dumvile,  one  of  the  share- 
holders of  the  Company,  on  behalf  of  himself  and  all  other  the  share- 
holders in  the  Company  except  the  defendants,  instituted  a  suit 
against  the  Company  and  the  directors  for  a  similar  purpose  to  the 
suit  now  under  discussion.    The  Company  on  the  X6tb  February, 
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1850,  demurred  to  this  bill  for  want  of  equity  and  parties  ;  and  on      Graham 
the  2nd  March,  1850,  the  demurrer  was  overruled  by  the  Master  op  tme  Birken- 
THB  Rolls,  with  costs.     The  plaintiff  Dumvile  then  gave  notice  of  J!,^?' JPt!!" 
a  motion  for  an  injunction,  but  this  never  came  on  to  be  heard  in     Chkshire 
consequence,  as  it  was  alleged,  of  some  private  arrangement  or     Railway 
compromise  entered  into   with  the    directors;   and  on  the  23rd     ^^^p^^^- 
March,  1850,  the  bill  was,  by  consent,  dismissed. 

It  appeared  that  none  of  the  shareholders  of  the  Company  paid 
the  calls  of  21,  and  S/.  made  in  January,  1850 ;  and  further,  that  a 
large  number  of  shares  in  the  Company  had  at  different  times  been 
forfeited,  such  forfeitures  being  unconnected  with  the  matters  now 
in  dispute. 

On  the  4th  May,  1850,  Jolm  Graham,  who  was  a  holder  of  seven 
shares  of  81/.  each  and  who  had  paid  the  call  of  10/.  made  in 
February,  1849,  filed  the  present  bill  against  the  Company  and  the 
directors.  The  bill  *  ♦  prayed,  that  it  might  be  declared  that  [  ^^^  ] 
it  was  not  within  the  powers  of  the  Company,  or  of  the  directors 
thereof  on  behalf  of  the  Company,  to  make  the  proposed  railway 
from  Chester  to  Lower  Walton  only,  or  to  apply  any  part  of  the 
capital  or  funds  of  the  Company  in  or  towards  the  construction  of 
the  railway  from  Chester  to  Lower  Walton  only,  or  any  otherwise 
than  for  the  purpose  of  making  and  completing  the  several  lines  of 
railway  and  works  of  the  Company  in  pursuance  of  the  powers 
vested  in  them  by  the  special  Acts  of  the  Company,  or  to  make  or 
enforce  the  payment  of  any  calls  upon  or  by  the  shareholders  of  the 
Company  or  any  of  them,  or  to  raise  by  mortgage  debentures  or 
otherwise  any  monies  on  behalf  of  the  Company,  with  the  view  to 
apply  the  same  in  or  towards  the  construction  of  the  proposed  rail- 
way from  Chester  to  Lower  Walton  only,  or  any  otherwise  than  for 
the  purposes  authorised  by  the  said  special  Acts ;  and  that  it  might 
be  declared  that  the  sum  of  200,000/.  could  not  at  present  be  legally 
borrowed  by  the  Company.     *     ♦     * 

On  the  4th  May,  1850,  the  plaintiff  gave  a  notice  of  motion  before  f.  15^  j 
the  Master  of  the  Bolls,  in  the  terms  of  the  prayer  of  the  bill,  for 
an  injunction  to  restrain  the  directors  from  making  a  railway  from 
Chester  to  Lower  Walton  only,  and  from  applying  the  capital  and 
funds  of  the  Company  to  any  other  purpose  than  completing  *the  [  *io5  ] 
entirety  of  the  lines  and  works,  also  from  borrowing  the  200,000/., 
and  making  any  further  calls,  or  enforcing  by  forfeiture  or  other- 
wise the  payment  of  the  calls  of  2/.  and  8/.,  and  also  from  for- 
feiting or  giving  notice  to  forfeit  the  shares  of  the  plaintiff  and 
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qbauam      the  other  shareholders  for  non-payment  of  the  said  calls  or  any 
The  Biekbn-  further  call. 
«^?t?»i't!!^       This  motion  came  on  to  be  heard  before  the  Master  of  the  Rolls 

CASH  IRK  AND 

CHESHrKE     on  the  22nd  May,  1850,  affidavits  being  filed  on  both  sides ;  and, 

•I  UNCTION 

Kailway  on  the  27th  May,  1850,  his  Lordship  granted  an  injunction  accord- 
OMPANY.  j^g  ^  j.j^^  notice  of  motion,  except  that,  as  to  monies  to  be  raised, 
the  injunction  was  to  restrain  the  raising  except  for  the  purpose  of 
paying  off  loans,  and  that,  as  to  the  calls  (the  last  clause  of  the 
notice  of  motion  being  struck  out),  it  was  provided  that  the  injunc- 
tion should  not  extend  to  restrain  the  Company  or  the  directors 
from  making  calls  or  enforcing  payment  of  those  already  made,  for 
the  purpose  of  paying  any  debts  or  liabilities  of  the  Company  other 
than  debts  or  liabilities  contracted  since  the  bill  filed,  or  (without 
prejudice  to  any  question  in  the  cause)  for  the  purpose  oE  paying 
Brassey  in  respect  of  any  works  done  before  the  bill  filed. 

From  this  decision  the  defendants  appealed  to  the  Lord 
Chancellor  (i). 

Mr.  Bethell,  Mr.  Roupell,  and  Mr.  Glasse,  in  support  of  the 
appeal  motion. 

Mr,  R.  Palmer  and  Mr.  H.  W.  Cole,  for  the  plaintiff,  in  support 
of  the  injunction. 

[  156  ]  The   cases  of   Cohen  v.    Wilkinson  (2)    and  Blakemore    v.    The 

Olamorganshire  Canal  Navigation  (8)  were  cited  in  the  course  of  the 
argument. 
Without  calling  for  a  reply, 

The  Lord  Chancellor  : 

I  feel  great  difficulty  and  anxiety  on  this  matter,  because 
undoubtedly  the  principle  laid  down  in  the  cases  that  have  been 
referred  to  is  one  to  which  I  must  adhere ;  nor  do  I  see  any  ground 
for  departing  from  the  principle  on  which  they  have  proceeded, 
namely,  that  parties  who  have  subscribed  their  money  for  one 
purpose,  are  not  to  be  told  that  the  directors  or  a  majority  of  the 
Company  are  of  opinion  that  it  would  be  very  advantageous  to 
employ  it  on  another.  The  difficulty,  however,  which  I  feel  in  this 
case  is,  whether  the  interference  by  way  of  injunction,  which  is  the 

(1)  This  case  was  heard  before  the  (2)  85  R.  R.  54  ('  Mac.  &  G.  481). 

Lord  Chancellor  at  his  private  resi-  (.i)  36  1^  R.  289  (1  My.  &  K.  154). 

deuce. 
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mode  in  which  the  Court  exercises  its  jurisdiction  to  enforce  an  Graham 
equity,  is  not  counteracted  by  a  counter  equity  on  the  other  side ;  xhe  bi'rken- 
for  in  many  of  these  cases  the  interposition  of  the  Court  may  pro-  cashiu^an 
duce  the  greatest  possible  injustice  if  the  parties  have  not  applied  Cheshike 
in  time,  but  have  permitted  things  to  get  into  that  state  which  railway 
makes  the  injunction  not  only  a  proceeding  not  enforcing  an  equity,  Company. 
but  calculated  to  inflict  great  hardship  and  injustice. 

Now  what  are  the  facts  of  this  case  ?  I  do  not  mean  to  go  into 
a  detail  of  dates,  but  it  is  clear  that  long  ago  every  shareholder  who 
took  the  trouble  to  inform  himself  of  the  state  of  the  property  in 
which  he  had  embarked,  must  have  been  aware  that  the  whole 
scheme  could  not  be  carried  out.  This  was  distinctly  known  *in  [  *i&7  ] 
November,  1848.  Now  the  moment  it  was  known  that  the  whole 
scheme  could  not  be  carried  out,  the  question  arose  whether  the 
party  who  subscribed  his  money  did  or  did  not  acquiesce  in  its 
being  applied  to  carry  out  the  works  so  far  as  the  money  would  go. 
A  considerable  period  of  time  has  elapsed  since  that  knowledge  came 
to  the  plaintiff,  and  to  every  one  of  the  parties  who  are  represented  by 
him  in  this  suit ;  and  for  this  purpose  it  is  immaterial  whether  they 
have  paid  their  calls  or  not.  From  November,  1848,  down  to  the 
time  when  the  bill  is  filed,  the  Company,  knowing  they  could  not 
go  on  with  the  whole  works,  proceed  to  carry  them  on  to  a  certain 
extent,  lay  out  large  sums  of  money,  and  of  course  come  under 
liabilities  in  so  doing.  Was  it  not  then  the  duty  of  those  who 
meant  to  dispute  this  course  of  proceeding,  to  make  an  application 
at  once  to  a  court  of  equity  to  prevent  it  ?  It  seems  to  me  that  any 
member  knowing  that  the  Company  intended  in  the  then  state  of 
their  finances  to  go  on  with  the  works  as  far  as  they  could,  and 
not  making  such  an  application,  thereby  gave  rise  to  a  new  equity 
against  himself  depriving  him  of  the  right  to  prevent  the  Company 
from  doing  that  which  was  contrary  to  the  general  rights  of  the 
shareholders.  It  is  said,  however,  that  there  was  a  bill  filed  by 
Dumvile,  but  that  led  to  a  compromise  and  can  in  no  way  affect  the 
question.  This  case  differs  from  any  which  has  hitherto  come 
before  me ;  for  in  Cohen  v.  Wilkinson  (i),  which  has  been  referred 
to,  that  sort  of  acquiescence  did  not  exist  which  is  found  here. 

Mr.  Bethel!  : 

If  your  Lordship  will  forgive  me  for  interposing ;  in  Cohen  v. 
Wilkinson  your  Lordship  expressed  the  very  same  view  which  you 

(1)  85  B.  R.  54  (1  Mac.  &  G.  481). 


66  1860.    CH.    2  MAC.  &  G.  157—169.  [: 

Qbauam      are  now  taking.    [The  learned  counsel  here  read  the  statement  to 
TheBirken.  that  effect  in  that  report  (l).] 

HEAD,  LAN- 

cabhibeakd  _       _  ., 

Cheshire  The  Lord  Ghakcbllor: 
Junction 

Railway         That  would  be  the  equity  between  the  parties,  because  if  those 
Company 

_gg  .  '  who  have  the  management  of  the  affairs  of  others  depart  from  the 

regular  course,  and  there  is  an  acquiescence,  the  parties  interested 
who  have  so  acquiesced  cannot  afterwards  complain.  This  creates 
the  difficulty  on  the  part  of  the  plaintiff  in  the  present  case  in 
associating  himself  with  the  whole  body  of  shareholders ;  for  at  all 
events  it  is  an  answer  to  those  on  whose  behalf  the  plaintiff  sues, 
and  it  appears  to  me  that  the  plaintiff  himself  has  not  removed  the 
bar  to  the  interference  of  the  Court  which  arises  from  his  own 
acquiescence.  He  knew  what  was  intended  in  November,  1848, 
and  again  when  the  Company  endeavoured  to  get  the  authority  of 
Parliament  to  carry  out  part  of  their  plan.  It  was  their  wish  and 
intention  to  get  the  authority  of  Parliament,  but  having  failed  to 
obtain  it,  they  went  on  with  the  works,  thereby  announcing  to  all 
[  ^159  ]  concerned,  that,  although  they  had  not  ^obtained  the  sanction  of 
Parliament,  they  should  proceed  with  the  works,  trusting  to  the 
acquiescence  or  the  approbation  of  those  who  were  interested  in 
making  the  most  of  the  property  which  they  had  acquired. 

A  great  deal  of  care  and  discretion  is  always  required  in  adminis- 
tering the  jurisdiction  of  the  Court  in  questions  of  injunction  arising 
in  cases  of  this  sort.  The  object  is  to  protect  the  interests  of  the 
parties ;  and  whatever  the  situation  of  the  parties  may  be,  if  the 
Court  sees  clearly  that  its  interference,  instead  of  protecting  their 
interest,  will  tend  to  the  ruin  of  the  great  body  of  those  concerned, 
it  will  be  very  cautious  in  exercising  its  jurisdiction.  Seeing  that 
the  works  in  the  present  case  have  proceeded  as  they  have  for  some 
time,  seeing  the  large  expenditure  that  has  been  made,  considering 
the  nearness  of  the  completion  of  the  works  and  the  comparatively 
small  sum  that  will  be  required  to  complete  them,  how  can  it  be 
supposed  that  any  body  having  a  legitimate  interest  in  the  ultimate 
realization  of  profit  from  the  works  to  be  carried  on,  could  derive 
any  benefit  from  the  injunction  which  has  been  granted?  If  the 
injunction  is  continued,  the  result  must  be  not  only  the  loss  of  all 
the  money  that  has  been  expended,  but  of  the  entire  property: 
there  will  be  an  end  of  the  concern,  and  every  shareholder  will  lose 
the  whole  of  his  money.  That  is  a  consequence  which  the  Court 
(1)  See  85  R  R.  at  p.  62  (1  Mae.  &  G.  487). 
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would  be  sorry  should  result  from  any  Order  it  might  make ;  and  I      Graham 
do  not  feel  disposed  to  administer  an  equity  from  which  such  a  thkUirkkk- 
consequence  is  likely  to  ensue.  cashuie  and 

But,  on  the  other  side,  there  is  danger  of  permitting  money  to  be     Cheshibe 
,    . ,  .  1  .  1        .   .      If  11,1         Junction 

laid  out  m  a  manner  which  originally  was  not  contemplated  by  the     railway 

Acts  of  Parliament.  The  question  then  is,  whether  those  who  are  ^^*'^'*^'*^- 
now  complaining  and  suing  in  respect  of  their  interest  in  this 
money,  ♦have  by  their  course  of  conduct  precluded  themselves  [  *i*^  ] 
from  coming  to  a  court  of  equity  to  keep  the  Company  strictly  to 
that  which  was  originally  their  right  under  the  Act.  Assuming, 
however,  that  the  parties  knew,  as  they  must  have  known,  what 
the  course  of  proceeding  was,  I  consider  that  by  not  coming  earlier 
they  have  precluded  themselves  from  asking  for  the  exercise  of  the 
extraordinary  jurisdiction  of  this  Court.  On  that  ground,  there- 
fore, although  it  may  be  a  matter  of  extreme  delicacy  with  regard  to 
cases  that  have  been  decided  and  which  may  hereafter  arise  to  say 
what  acquiescence  is,  I  must  refuse  to  interfere  by  injunction  in 
this  case. 

Looking,  however,  to  the  facts  now  before  me,  when  I  find 
knowledge  accessible  to  the  plaintifif,  and  probably  possessed  by 
him,  as  to  what  must  be  the  result,  the  failure  of  the  original  plan 
not  arising  from  accident  or  any  other  cause  that  could  be  remedied, 
but  being  an  actual  failure  caused  by  the  state  of  the  money  market 
which  placed  the  finances  of  the  Company  in  a  position  that  rendered 
it  hopeless  that  the  whole  scheme  could  be  carried  out,  I  must  say 
it  was  the  duty  of  the  plaintiff,  as  soon  as  there  was  a  manifesta- 
tion of  intention  on  the  part  of  the  Company  to  carry  on  a  work, 
which  work  must  of  necessity  be  of  less  extent  than'  that  originally 
contemplated,  to  have  enquired  into  the  matter,  and,  if  necessary, 
to  have  applied  and  obtained  the  decision  of  a  court  of  equity  on 
the  subject. 

Besides  this,  it  has  not  been  suggested  what  possible  remedy 
there  could  be  for  the  expenditure  that  has  been  made.  If  the 
whole  work  were  now  stopped,  and  if,  after  the  large  sum  already 
laid  out,  the  works  were  never  to  be  completed,  ruin  might  be 
entailed  upon  a  *great  many  people,  without  the  least  possibility  of  [  *^^H 
good  arising  to  any  one.  It  is  also  to  be  considered  that  those 
whom  the  plaintiff  represents,  or  some  of  them  at  least  (although 
it  may  not  be  owing  to  their  failure  in  particular  calls  that  the 
work  cannot  be  carried  on  to  the  full  extent),  are  still  defaulters  in 
paying  calls ;  and  that  as  a  body  a  large  sum  is  due  from  them. 
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which  creates  or  tends  to  create  the  difficulty  that  is  supposed  to 
give  rise  to  the  jurisdiction  of  the  Court. 

Therefore,  without  feeling  at  all  confident  that  the  Mastbr  of 
THE  Bolls  is  not  right  in  the  conclusion  to  which  he  has  come,  I 
am  bound  to  exercise  the  best  discretion  I  can  in  reviewing  his 
opinion ;  and  upon  the  ground  of  acquiescence,  I  consider  that  the 
granting  of  the  injunction  is  acting  too  stringently  on  an  admitted 
rule.  No  doubt  that  rule  should  be  acted  upon  in  cases  where  it  is 
properly  applicable,  but  it  must  be  mitigated  and  confined  within 
those  limits  which  the  rights  of  the  parties  require.  I  decide 
nothing  but  that  I  think  the  circumstances  of  this  case  are  such  as 
to  preclude  the  plaintiff  from  calling  for  the  interposition  of  the 
Court,  and  that,  therefore,  the  injunction  must  be  dissolved. 


1850. 
Jvne  25. 

Lord 
Langdale, 

Kolfe,  B., 

Lords  Com- 
missioners. 

[  163  ] 


JONES  V.  LEWIS. 

AND 

In  re  The  ACT  6  &  7  WILL.  IV.  o.  79. 

(2  Mac.  &  G.  163—168 ;  S.  C.  2  H.  &  Tw.  406 ;  19  L.  J.  Ck  539 ;  14  Jur.  873  ; 
and  see  1  De  G.  &  Sm.  245 ;  11  Jur.  oil.) 

The  Corporation  of  the  Trinity  House  were  empowered  by  the  Act 
6  &  7  Will.  rV.  c.  79,  to  purchase  lighthouses;  and  the  Act  directed  that 
all  the  reasonable  costs  charges  and  expenses  of  reinvesting  the  purchase- 
money  should  be  borne  by  the  Corporation  :  Held,  in  the  absence  of  any 
proof  of  an  attempt  to  throw  expense  upon  the  Corporation  by  an  improper 
exercise  of  the  power  of  reinvestment,  that  there  was  no  limit  to  the  number 
of  separate  investments,  for  the  costs  of  which  the  Corporation  were  liable. 

Under  compulsory  powers  for  that  purpose  contained  in  the 
Act  6  &  7  Will.  IV.  c.  79,  the  Corporation  of  the  Trinity  House  pur- 
chased the  Skerries  Lighthouse  from  the  family  of  the  plaintiff  and 
other  parties,  for  the  sum  of  444,984Z.  11«.  J.  Jones,  the  plaintiflF's 
uncle,  was  entitled  to  two  thirds  of  this  sum,  and,  by  his  will,  he 
devised  the  same  in  strict  settlement.  The  plaintiff,  an  infant,  was 
tenant  for  life  of  a  moiety  of  the  testator's  interest  in  the  purchase- 
money,  which  interest  was  represented  by  a  sum  of  141,660Z.  10a. 
Consols,  which  was  carried  to  an  account,  "  Ex  parte  the  Corporation 
of  the  Trinity  House  and  John  Jones." 

The  28th  section  of  the  Act  6  &  7  Will.  IV.  c.  79,  enacts,  that 
where  by  reason  of  any  disability  or  incapacity  of  the  person 
entitled  to  the  lighthouse,  the  purchase-money  shall  be  paid  into 
the  Bank  of  England,  the  Court  may  order  '*  all  the  reasonable 
costs  charges  and  expenses  attending  such  purchase,  or    which 
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may  be  incurred  in  consequence  thereof,  and  also  of  the  investment       Jokbb 
of  the  purchase-money  in  real  or  Government  securities,  and  like-       Lewis. 
wise  the  reinvestment  of  such  purchase-money  or  the  Government 
and  real  securities  purchased  therewith  in  the  purchase  of  houses 
buildings  lands  tenements  and  hereditaments  as  hereinbefore  men- 
tioned, together  with  the  costs  charges  and  expenses  of  obtaining 
the  proper  orders  and  of  the  other  *proceedings  for  such  purposes,       [  •164  ] 
and    of    the  payment  of  the  dividends  and  interest  of  the  said 
Government  or  real  securities  and  of  the  payment  of  the  prin- 
cipal of  the  said  purchase-money  and  of  the  Government  or  real 
securities  purchased  therewith  out  of  Court,  to  be  paid  by  the  said 
master  wardens  and  assistants,  and  the  said  master  wardens  and 
assistants  shall  from  time  to  time  pay  such  sums  of  money  for  such 
purposes  as  the  said  Court  shall  direct,  out  of  the  monies  applicable 
to  the  purposes  of  this  Act." 

In  1846,  96,0(X)Z.,  part  of  the  above  sum  of  141,6602. 10«.  Consols, 
was  laid  out  in  the  purchase  of  certain  property  in  the  county  of 
Cardigan,  and  in  the  same  year  a  further  sum  of  12,0002.  was  in 
like  manner  laid  out  in  the  purchase  of  other  and  adjoining  property. 
The  Corporation  of  the  Trinity  House  paid  the  costs  of  both  these 
purchases.     In  1848,  a  further  sum  of  4,000/.  was  invested  in  the 
purchase  of  another  estate  adjoining  those  previously  purchased ; 
and   on  the  15th  August,  1849,  a  further  sum  of  15,500Z.  was 
similarly  invested.     On  a  petition  by  the  plaintiff  to  confirm  the 
Master*s  report  approving  of  these  last  two  purchases,  the  Vice- 
chancellor  Knight  Bruce  disallowed  the  costs,  observing  that  the 
line  must  be  drawn  somewhere ;  that  in  the  present  case  the  Cor- 
poration had  paid  the  costs  of  two  reinvestments,  which,  in  his 
opinion,  was  sufficient ;  and  that  although  it  might  be  the  most 
reasonable  and  advantageous  course  for  a  landowner  circumstanced 
as  the  infant  was,  to  concentrate  his  property  by  successive  pur- 
chases of  adjacent  fields,  yet  that  the  Parliamentary  purchaser 
ought  not  to  be  saddled  with  the  costs  of  such  reinvestments. 

From    this    decision     the     plaintiff    appealed     to    the    Lords 
Commissioners. 

Mr.  Bacon  and  Mr.  Pitman,  in  support  of  the  appeal,  [cited        [  i^^  ] 
In  re  The  Merchant  Tailors'  Company  (i)]. 

Mr.  LqfttLS  Wigram,  contra.     *     *     * 

Without  calling  for  a  reply, 

(1)  76  R.  R.  186  (10  Beav.  485). 
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Jones        The  Lord  Commissioner  Lord  Lanodale  : 

9, 

Lewis.  There  can  be  no  doabt  that  in  this  case  the  petitioner  is  entitled 

to  such  costs  as  have  been  reasonably  and  properly  incurred.  The 
Act  of  Parliament  upon  which  the  question  arises  contains  clauses 
very  like  those  which  are  found  in  many  other  Acts  upon  which 
questions  of  a  similar  kind  have  very   frequently  arisen ;  and  I 

[  *166  ]       believe  that  in  almost,  if  not  in  every  case,  the  Court  *has  considered 
that  it  is  to  have  regard  to  the  imperial  powers  conferred  by  the 
Act.    These  powers  are  exercised  by  taking  from  a  man  his  pro- 
perty which  he  is  unwilling  to  part  with  :  they  take  it  from  him, 
and  convert  it  into  money ;  and  in  cases  where  there  are  limita- 
tions of  property,  the  Act  directs  that  the  money  produced  shall  be 
reinvested.     The  present  is  a  case  of  this  kind,  for  I  do  not  find  that 
there  is  any  distinction  to  be  drawn  between  one  species  of  landed 
property  and  another.     Now  it  is  not  to  be  denied  but  that  the 
direction  as  to  costs  may  be  taken  advantage  of  in  such  a  way  as 
to  occasion  vexatious  and  unnecessary  expense  to  the  party  on  whom 
the  burthen  is  thrown  ;  and  in  such  a  case  as  that,  I  have  never 
had  the  least  doubt  that,  if  it  were  made  out,  the  Court  would  take 
care  that  the  party  attempting  such  a  scheme  should  not  be  able  to 
receive  the  profit  of  it,  and  would  direct  a  restriction  to  be  put  upon 
the  right  which  he  has  under  the  Act  of  Parliament,  and  which 
is  to  be  exercised  and  put  in  force  by  this  Court.      But  then  a  case 
of  vexation  must  be  made  out ;  and  the  question  now  is,  whether 
the  party  here  has  improperly  used  the  power  given  by  the  Act 
for  the  purpose  of   throwing   expense  unnecessarily  on  the  other 
party.    What,  then,  are  the  facts  of  this  case  ?    A  sum  of  141,000/. 
is  obtained  as  compensation  for  real  property,  a  lighthouse,  and 
paid  into  Court  because  of  the  incapacity  of  the  person  to  whom  it 
belonged  to  deal  with  it.     The  Act  of  Parliament  provides, —  (His 
Lordship  here  read  the  28th  section.) 

The  question  really  is,  are  the  costs  now  in  dispute  to  be  called 
unreasonable  because  in  reinvesting  no  less  a  sum  than  141,000/., 
particular  sums  of  money  not  exhausting  the  whole  fund  have  been 
invested  separately.     The  first  was  a  sum  of  96,000/.,  the  second 

[  *167  ]  12,000/.,  the  third  4,000/.,  and  the  fourth  15,600/.  I  *cannot 
find  that  any  thing  is  said  to  show  that  these  separate  invest- 
ments were  made  for  any  improper  purpose,  or  to  throw  the  costs 
on  the  Trinity  House  unreasonably.  That  is  not  alleged  ;  but  it  is 
said  the  investment  might  have  been  made  in  two  sums,  and 
that  if  the  party  is  only  entitled  to  reasonable  costs  charges  and 


vol..  I.XXXVI.J   1860.    CH.     2  MAC.  &  G.  167—168.  61 

expenses,  he  ought  to  be  allowed  the  costs  of  two  transactions  and        Jones 
no  more.     I  confess  I  cannot  see  that  that  is  or  oaght  to  be  con-       lewis. 
sidered  as  a  general  rule  to  be  acted  on,  or  that  because  this  is  a 
lighthouse  (a  particular  species  of  property),  the  party  is  to  be 
reduced  to  the  necessity  of  making  the  investment  in  two  trans- 
actions, or  not  to  have  the  costs  charges  and  expenses  which  the 
Act  of  Parliament  gives  him.     If  it  could  be  made  out  that  the 
party  here  had  acted  merely  for  his  own  pleasure  or  amusement, 
and  that  he  was  attempting  to  throw  the  expense  of  thus  acting 
on  the  Trinity  House,  I  should  in  such   a  case  think  that  there 
ought  to  be  interference  by  this  Court  against  him ;  but  no  such 
case  has  been  made  out,  and  therefore  I  think  the  costs  in  question 
ought  to  be  allowed. 

Thb  Lord  Commissionbb  Mb.  Baron  Bolfe  : 

I  think  this  case  falls  within  the  principle  laid  down  by  Lord 
Langdalb,  in  the  case  cited  from  the  10th  Beavan.  It  is  true  that 
in  the  Act  of  Parliament  in  that  case  the  direction  was  that  ''  all 
costs  "  were  to  be  paid,  and  that  it  is  not  so  here:  it  is  here  ''all 
reasonable  costs ;  "  but  I  think  tbat  is  a  distinction  without  a  dif- 
ference, because  "  all  costs  "  would  in  the  Language  of  the  Legislature 
imply  all  reasonable  costs.  But  it  was  contended  that  this  is  a 
case  within  the  discretion  of  the  Judge,  and  not  properly  the  subject 
of  appeal.  I  do  not,  however,  think  that  this  is  so.  If  the  Act  of 
Parliament  had  said  that  the  costs  of  so  many  ^purchases  as  the  [  "^168  ] 
Judge  should  think  reasonable  should  be  paid,  and  the  Judge  had 
said  that  lie  thought  five  were  reasonable,  or  that  six  were  reason- 
able, it  might  then  be  that  this  Court  would  refuse  to  discuss  the 
present  question  ;  but  that  is  not  the  case  here. 

I  think  the  learned  Vigb-Ghancellor  has  proceeded  on  an 
erroneous  principle ;  and  I  oan  see  no  limit  to  the  costs  to  be 
allowed,  except  an  unreasonable  exercise  of  the  direction  to  invest 
on  the  part  of  those  acting  upon  it.  This  is  not  suggested,  and  on 
the  contrary  his  Honour  is  reported  to  have  said  that  he  supposed 
the  parties  had  acted  bond  fide.  If  that  is  so,  and  as  Lord  Lanodale 
remarks  the  imperial  power  has  taken  from  the  individual  some- 
thing which  he  had  before  and  has  substituted  a  sum  of  money 
to  be  reinvested,  I  think  the  Trinity  House  must  pay  all  the  costs 
of  so  reasonably  reinvesting,  otherwise  they  do  not  put  the  owner 
of  the  property  in  the  same  position  tbat  be  was  in  before  the 
property  was  taken  from  him. 
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Tr-r. 


[170] 


In    re    The    MADRID    and    VALENCfA     RAIT.WAT 

COMPANY,  AND  The  JOINT-STOCK  COMPANIES 

WINDING-UP  ACTS,   1848  and   1849. 

Ex  PARTE  TURNER  (1). 

Ex    PARTE   JAMES. 

(2  Mac.  &  G.  169—173  ;  S.  C.  1  H.  &  Tw.  597 ;   19  L.  J.  Ch.  260;  affg.  3  Be  G. 
&Sm.  127;  14  Jur.  55.) 

A  Company,  formed  for  making  a  railway  in  Spain,  one  third  of  the 
capital  of  which  was  appropriated  to  Spanish  subscribers,  was  conducted  by 
a  board  of  directors  in  London  assisted  by  a  committee  at  Madrid :  Held, 
that  thi3  was  an  English  Company,  and  within  the  proyisions  of  the 
Winding-up  Acts. 

In  this  case  it  appeared  that  the  money  subscribed  by  the  Spanish  share- 
holders had  been  returned :  Held,  that  such  a  reduction  of  the  capital  was 
a  sufficient  ground  for  winding  up  the  Company. 

By  the  prospectus  of  the  Madrid  and  Valencia  Railway  Company, 
which  was  a  Joint  Stock  Company  registered  in  England  and 
formed  for  the  purpose  of  making  a  railway  from  Madrid  to 
Valencia,  it  was  provided  that  the  capital  of  the  Company  shoald  be 
2,400,0002.  in  120,000  shares  of  201.  each ;  that  one  third  of  the 
shares  should  be  ceded  to  Spain ;  that  the  locale  of  the  Company 
should  be  in  that  country ;  that  the  Company  should  be  formed  on 
the  principle  of  a  Compania  Anonima  agreeably  to  the  commercial 
code  of  Spain ;  that  the  affairs  of  the  Company  should  be  conducted 
by  a  board  of  directors  in  London,  assisted  by  a  committee  at  Madrid. 

The  undertaking  having  failed  and  become  abortive,  some  of  the 
shareholders  in  England  were  desirous  to  wind  up  the  affairs  of  the 
Company,  and  on  the  20th  December,  1849,  the  usual  order  was 
made  by  the  Vice-Chancellor  Knight  Bruce  on  the  separate  petitions 
of  John  Turner  and  Henry  James  (one  order  being  made  on  both 
petitions). 

From  this  order  (which  was  not  actually  drawn  up),  the  chairman 
and  certain  directors,  who  were  desirous  of  continuing  the  Company, 
appealed  to  the  Lord  Chancellor. 

The  facts  of  the  case  and  the  argument  before  the  Vice-Chancellor 
are  fully  reported  in  the  3rd  volume  of  Messrs.  De  Gex  &  Smale's 
Reports,  page  127.  The  following  brief  statement  is,  however, 
necessary  in  order  to  explain  one  or  two  matters  referred  to  in  the 
judgment  of  the  Lord  Chancellor. 

By  special  conditions  inserted  in  a  Royal  ordinance  of  the  Queen 
of  Spain  authorizing  the  operations  of  the  Company  in  Spain,  a 

(l)Prt?icwr/^«Mv.5M(1871)L.E.5H.L.176,40L.J.Ch.66o,  24L.T.641. 
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deposit  was  to  be  made  within  a  limited  time  in  a  Spanish  Bank,  Ex  parte 
and  another  deposit  was  to  be  made  in  the  Bank  of  England, 
which  latter  deposit  was  to  be  forfeited  to  the  State  of  Spain,  if  the 
deposit  in  the  Spanish  Bank  should  not  be  made.  It  appeared  from 
the  evidence  that  80,7122.  had  been  accordingly  deposited  in  the 
Bank  of  England  in  the  name  of  the  Spanish  Ambassador.  It 
also  apx)eared  that  the  Spanish  directors  had  discontinued  any 
attempt  to  carry  out  the  purposes  of  the  Company,  and  had  actually 
returned  to  the  Spanish  subscribers  the  amounts  of  their  deposits, 
thus  in  effect  reducing  the  capital  of  the  Company  by  one  third. 

Mr.  RmseJl  and  Mr.  Glasse,  in  support  of  the  appeal,  contended 
that  the  Company  was  a  Spanish  Company,  and  did  not  therefore 
fall  under  the  provisions  of  the  Winding-up  Act. 

(The  Lord  Chancellor  :  Do  you  mean  to  say  that  no  Company 
is  within  the  provisions  of  the  Act,  whose  sphere  of  operation  is  out 
of  Great  Britain.  This  is  clearly  an  English  Company,  though,  like 
the  General  Steam  Navigation  and  other  Companies,  it  operates 
chiefly  out  of  this  country.) 

They  further  contended,  that  there  was  no  sufficient  abandonment       [  171  ] 
of  the  intended  operations  of  the  Company. 

(The  Lord  Chancellor  :  Take  the  fact  to  be  that  the  money  of 
the  Spanish  subscribers  has  been  returned,  can  it  be  said  that  the 
Company  is  to  prosecute  the  undertaking  with  English  capital  only.) 

They  also  urged  that  by  winding  up  the  Company  the  sum  deposited 
in  the  Bank  of  England  would  become  forfeited. 

Mr.  Bacon^  Mr.  Welford,  and  Mr.  Logie,  appeared  for  Henry 
James. 

Mr.  Malins,  and  Mr.  J.  H.  Palmer,  appeared  for  John  Turner. 

The  counsel  for  H.  James  and  J.  Turner  were  not  called  on  by 
the  Lord  Chancellor. 

The  Lord  Chancellor  : 

I  am  clearly  of  opinion  that  this  is  an  English  Company,  and 
within  the  provisions  of  the  Winding-up  Act.  The  evidence  shows 
a  cessation  of  business  on  the  part  of  the  Company.  The  substance 
of  the  undertaking  is  in  Spain,  and  it  appears  that  there  the  parties 
have  come  to  the  resolution  of  discontinuing  it,  and  have  returned 
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Ex  parte 

TUBNEB. 


[  ♦172  ] 


the  money  to  the  subscribers.  The  Company  cannot,  therefore,  in 
that  country  go  on  with  their  works,  and  they  have  also  reduced 
their  capital  by  one  third.  Can  they  be  justified  in  going  on  after 
this  ?  This  act  of  reducing  the  capital  by  one  third,  is  of  itself 
sufficient  to  bring  the  Company  within  the  Act.  A  question,  how- 
ever, may  arise,  how  far  winding  up  the  *  Company  here  may 
endanger  the  deposit ;  and  it  also  appears  that  the  parties  applying 
have  been  oflfered  all  they  have  subscribed. 

Some  discussion  here  took  place  as  to  the  ofifer  referred  to  by  the 
Lord  Chancellor,  it  not  having  been  apparently  understood  that 
such  an  ofifer  had  been  made.  It  was  however  now  repeated  on 
behalf  of  the  parties  appealing,  and  thereupon  the  Lord  Chancei.ix>b 
made  an  order  to  the  following  effect : 

The  appellants,  by  their  counsel,  offering  to  pay  the  respondents 
Henry  James  and  John  Turner  the  full  amount  of  all  sums  paid  by 
the  said  Henry  James  and  John  Turner  in  respect  of  deposits  on 
their  respective  shares  in  the  Company  in  their  several  petitions 
mentioned,  and  also  all  costs  properly  incurred  by  them  respectively 
in  obtaining  the  order  of  the  20th  December,  1849,  and  of  this 
application,  and  relating  thereto  ;  let  it  be  referred  to  the  Master  to 
ascertain  the  said  costs ;  and  upon  payment  by  the  appellants  to 
Henry  James  and  John  Turner  respectively,  within  a  fortnight  from 
the  date  of  the  Master's  certificate,  of  the  amount  of  the  said 
respective  deposits  and  costs,  let  the  order  of  the  20th  December, 
1849,  be  discharged,  and  the  petitions  presented  by  the  said  Henry 
James  and  John  Turner  withdrawn. 


I860. 
Jan.  25. 

Lord 

Gotten  HAM, 

L.C. 

July  6. 
•.Lord 

LA170DALE, 
ROLFE,  B., 

Lords  Com- 
missioners. 

[174] 


In  re  MARGAEET    STABK  or  FERGUSON,   Widow, 
A  Lunatic  residing  in   Scotland  (1), 

AND 

In  re  The  ACTS   1   &   2   GEO.    IV.   c.   15,   and 
1   WILL.   IV.   c.    65. 

(2  Mac.  &G.  174—176.) 

Application  by  the  curator  6ow?«  of  a  Scotch  lunatic  for  the  transfer  of 
stock  standing  in  the  lunatic*8  name  in  the  Bank  of  England  refused ;  the 
Lord  Chancellor  not  being  satisfied  that  the  security  given  by  the 


(1)  In  re  Broivn  [1895]  2  Ch.  666, 
64  L.  J.  Ch.  808,  73  L.  T.  376; 
Didiaheim  v.  London  and  Westminster 
Bmh  [1900]  2  Ch.  l^,  69  L.  J.  Ch. 


443,  82  L.  T.  738,  O.A.;  New  York 
Security  and  Trttst  Co.  v.  Keyser  [1901] 
1  Ch.  666,  70  L.  J.  Ch.  330.  84  L.  T. 
43. 
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curator  in  Scotland  was  snfficientj  and  holding  that  it  was  a  matter  of  in  re 

discretion  to  refose  or  accede  to  the  application.  Stabk. 

Terms  of  order  of  reference  to  the  Master  in  such  a  case,  the  decreet  of 
the  Scotch  Court  appointing  the  curator  not  being  sufficient  to  establish  the 
lunacy  under  the  terms  of  the  Acts  1  &  2  Geo.  IV.  c.  15,  and  1  Will.  lY. 
c.  6d. 

This  was  the  petition,  supported  by  affidavit,  of  Bobert  Spottis- 
woode  of  the  city  of  Edinburgh,  stating  that  he  had  been  appointed 
by  the  Court  of  Session  in  Scotland  curator  bonis  of  the  lunatic's 
estate,  and  praying  under  the  authority  of  the  above  Acts  a  transfer 
of  a  sum  of  4,005/.  Consols  standing  in  the  lunatic's  name  at  the 
Bank  of  England  with  the  dividends  thereon  to  him  as  such 
curator ;  and  that  he  might  be  at  liberty  to  retain  the  costs  of  this 
application  thereout. 

Mr.  J.  Bailyy  for  the  petition,  referred  to  the  decreet  of  the 
Court  in  Scotland,  whereby  the  petitioner  was  appointed  curator, 
and  which  he  submitted  was  equivalent  to  a  declaration  of  lunacy. 

The  Lord  Chancellor,  however,  declined  to  make  the  order  as 
prayed  in  the  first  instance,  observing  that  the  evidence  furnished 
by  the  decreet  fell  short  of  establishing  the  lunacy  under  the  terms 
of  the  Acts.  His  Lordship  accordingly  directed  a  reference  to 
inquire  whether  M.  Stark  or  Ferguson  had  been  found  lunatic 
according  to  the  laws  of  the  place  where  she  was  resident ;  whether 
the  stock  formed  part  of  her  personal  estate ;  and  whether  the 
petitioner  had  been  *duly  appointed  curator  bonis,  and  had  given  [  *175  ] 
security  accordingly,  and  was  properly  qualified  to  have  the  stock 
transferred  to  him. 

The  Master  by  his  report,  dated  the  12th  April,  1850,  found  in  Jnhj  5. 
the  affirmative  as  to  all  the  matters  inquired  after.  He  stated  the 
various  proceedings  which  had  taken  place  in  Scotland,  that  the 
curator  had  given  the  usual  security  for  the  due  performance  of 
his  office,  and  that  the  probable  amount  of  the  annual  intromissions 
would  be  210/.  He  also  stated  the  opinion  of  a  Scotch  advocate,  to 
the  effect  that  the  curator  having  given  such  security  was  properly 
qualified  and  authorised,  according  to  the  laws  of  Scotland,  to  have 
any  sum  of  Bank  stock  which  might  be  then  standing  in  the  name 
of  the  lunatic  in  the  books  of  the  Governor  and  Company  of  the 
Bank  of  England  and  forming  part  of  the  personal  estate,  and  the 
dividends  thereof,  transferred  and  paid  to  him. 

K.S. — VOL.  LXXXVI.  5 
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In  re 
Stark. 


[  •nu  ] 


Mr.  J.  Baily,  for  the  petitioner,  now  asked  for  a  confirmation 
of  this  report,  and  a  transfer  of  the  stock. 

The  Lord  Ciommissioner  Lord  Lakodalb,  referred  to  a  case 
In  re  Morgan  (1),  in  which,  under  similar  circamstances,  the  Lord 
Chancellor  (Cottbnham)  had  refused  an  application  like  the  present, 
holding  that  the  Act  1  Will.  IV.  c.  65,  left  it  in  his  discretion  to 
grant  or  refuse  such  an  application. 

His  Lordship  then  added,  that,  in  conformity  with  this  precedent, 
so  large  a  sum  as  that  mentioned  in  *the  present  petition  ought  not 
to  be  transferred  to  the  curator  on  the  security  stated  by  the 
Master's  report  to  have  been  given,  especially  as  no  reason  was 
assigned  for  the  transfer. 

An  order  was  therefore  made  confirming  the  Master's  report, 
and  directing  the  payment  of  the  dividends  only  of  the  stock  to  the 
curator. 


1850. 
JvNe  20. 
Jnbj  15. 

8h  A  DWELL, 
V.-C. 

On  Appeal. 
Lord 

La  NO  DALE, 
KOLPB,  B., 

liOixlH  Com- 
tnissioncra. 

[185] 


In  re  The  WOLVERHAMPTON,  CHESTER  and  BIRKEN- 
HEAD JUNCTION  RAILWAY  COMPANY,  and  of 
The  joint  STOCK  COMPANIES  WINDING-UP 
ACTS,  1848  AND  1849. 

Ex  PARTE  COTTLE. 

(2Mac.  &G.  185—191.) 
[Affirmed,  81  R.  R.  845  (2  H.  L.  C.  647).] 


1850. 
JftUif  20 
Jvlff  i.  In. 

Knight 
Heuck,  V.-C. 

On  Ap|>ca1. 
Lonl 

li  A  NOD  ALE, 
M.R. 

ROLFE,  B., 
l^mh  Com- 
nii8«i<iijei-H. 

[197] 


In  re  KOLLM ANN'S  RAILWAY  LOCOMOTIVE  and 
CARRIAGE  IMPROVEMENT  COMPANY,  and  of 
The  joint  STOCK  COMPANIES  WINDING-UP 
ACTS,  1848  and  1849  (t). 

Ex  PARTE  BERESFORD. 

(2  Mac.  &  G.  197-201 ;  S.  C.  2  H.  &  Tw.  388 ;  19  L.  J.  Ch.  332  ;  14  Jur.  655 ; 
affg.  3  De  G.  &  Sm.  175.) 

By  the  deed  of  eettlement  of  a  Company,  made  between  the  persons 
refened  to  as  named  in  a  schedule  stated  to  be  annexed  to  the  deed  of  the 
first  part,  and  certain  parties  named  and  described  of  the  second  and  thiid 
parts,  it  was  provided,  that  the  directors  might  declare  forfeited  the  shares 
of  any  party  to  the  deed  who  did  not  execute  it  before  a  certain  time 
specified,  and  also,  that  on  any  transfer  of  shares  being  made,  the  transferee 

(1)  84  R.  R.  249  (I  H.  &  Tw.  212).        Morton's  case  (1873)  L.  R.  16  Eq    104, 

(2)  In  re  Towns  l>rainage,  c€rc.   Co.,       42  L,  J.  Ch.  786. 
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should  take  upon  liimBelf  all  the  antecedent  liabilities  of  the  transferor.  Ex  parte 
There  was  no  schedule  to  this  deed,  but  it  was  executed  by  seyeral  other  Bekesford. 
parties  besides  those  of  the  second  and  third  parts.  A.  B.,  an  allottee  of 
shares,  paid  his  deposit  and  some  calls,  but  did  not  execute  the  deed  within 
the  time  limited,  and  the  directors  in  consequence  declared  his  shares  for^ 
felted  and  carried  them  over  to  the  share  account  of  the  Gompany.  A.  B. 
submitted  to  this  forfeiture,  and  never  made  any  claim  on  the  Company : 
Held,  that  the  name  of  A.  B.  was  rightly  excluded  from  the  list  of 
oontributories  of  the  Company. 

Thb  Yice-Chancellor  Knioht  Bbugb  having  held,  (affirming  a 
preyions  decision  of  the  Master)  that  the  name  of  F.  M.  Beresford 
was  not  to  be  included  in  the  list  of  oontributories  of  the  above 
Company,  the  official  manager  now  appealed  to  the  Lords  Com- 
missioners of  the  Great  Seal. 

*  •  •  •  • 

By  the  Company's  deed  of  settlement,  which  was  made  between 
the  persons  referred  to  as  named  in  a  schedule  stated  to  be  annexed 
to  the  deed  of  the  first  part,  and  certain  parties  named  and 
described  of  the  second  and  third  parts,  it  was  provided  (article 
105)9  *that  the  directors  might  declare  forfeited  the  shares  of  any  [  *198  ] 
party  to  the  deed  who  did  not  execute  it  before  a  certain  time 
specified,  and  also  (article  98)  that  on  any  transfer  of  shares  being 
made,  the  transferee  should  take  upon  himself  all  the  antecedent 
liabilities  of  the  transferor.  There  was  no  schedule  to  this  deed ; 
but  it  was  executed  by  several  other  parties  besides  those  of  the 
second  and  third  parts. 

F.  M.  Beresford  was  an  allottee  of  five  shares  in  the  Company, 
and  paid  his  deposit,  and  certain  calls  in  respect  of  them.  He  did 
not  however  execute  the  deed  within  the  time  limited,  and  the 
directors  in  consequence  declared  his  shares  forfeited,  and  carried 
them  over  to  the  share  account  of  the  Company.  To  this  forfeiture 
F.  M.  Beresford  submitted,  and  never  made  any  claim  on  the 
Company.  Under  these  circumstances,  the  Master,  and  sub- 
sequently the  Yigb-Chancellob  as  above  stated,  held  that  the 
name  of  F.  M.  Beresford  ought  not  to  be  included  in  the  list  of 
oontributories. 

Mr.  BtKon  and  Mr.  Glasse,  for  the  official  manager,  repeated 
in  substance  the  argument  addressed  by  them  to  the  Vige- 
Chancellob,  and  referred  to  Ex  parte  Morgan  (^). 

Mr.  W.  T.  S.  Daniel,  contra  : 
The  ease  of  Ex  parte  Morgan  (1)  does  not  apply  to  the  present. 

(1)  84  E.  B.  50  (1  Mac.  &  Or,  225). 
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Ex  parte  Mr.  Morgan  was  an  acknowledged  shareholder  of  the  Companj ; 
but  Mr.  Beresford  never  was  so.  Mr.  Beresford's  position  was  that 
of  a  party  professing  an  intention  to  take  shares,  but  not  carrying 
that  intention  into  effect.  He  never  became  a  partner  m  the 
concern;   and   the   mere  allotment    of  shares  did  not   of   itself 

[  'i^^  ]  affect  him  *with  liability  to  creditors.  The  directors  themselves 
recognised  that  his  position  was  such  as  now  described,  for  they 
gave  him  notice  to  become  a  complete  shareholder  by  executing 
the  deed,  and  on  his  not  doing  so,  they  at  once  declared  his  shares 
to  be  forfeited.  Under  these  circumstances,  it  is  impossible  to  say 
that  Mr.  Beresford  is  a  contributory  within  the  meaning  of  the 
Winding-up  Act.  [He  referred  to  Fox  v.  Clifton  (i) ;  Pitchjof'd  v. 
Davis  (2) ;  Oeddes  v.  Wallace  (3),  and  other  cases.] 

Mr.  Bacon,  in  reply : 

The  cases  relied  upon  on  the  other  side  are  distinguishable  from 
the  present.  They  proceed  on  the  ground  of  some  concealment  or 
misrepresentation  ;  but  nothing  of  that  kind  exists  here. 

July  15.       The  Lord  Commissioner  Mr.  Baron  Bolfb  now  delivered   the 
judgment  of  the  Court  as  follows: 

In  this  case  Mr.  Beresford  agreed  to  take  five  shares  of  20Z.  each 
in  this  Company,  which  was  established  by  a  deed  of  the  18th  of 
March,  1845.  He  paid  various  instalments  on  his  shares,  amount- 
ing in  all  to  40/.,  part  before  and  part  after  the  date  of  the  deed. 
He  never  executed  the  deed,  though  often  called  on  so  to  do.  Till 
he  had  executed  the  deed  he  certainly  was  not  a  member  of  the 
Company,  though  by  his  contract  he  might  have  made  himself 
subject  to  all,  or  some  of  its  liabilities.  There  was  a  clause  in 
[  '200  J  the  deed  ^authorising  the  directors  {inter  alia)  to  declare  forfeited 
the  shares  of  any  of  the  parties  named  in  the  schedule  who  should 
not  execute  the  deed  before  the  18th  of  April,  1845.  In  fact  there 
was  no  schedule  to  the  deed  ;  but  on  the  19th  of  August,  1845,  the 
directors  resolved,  that  if  Mr.  Beresford  did  not  execute  the  deed 
on  or  before  the  25th,  his  shares  should  be  forfeited.  This 
resolution  was  communicated  to  Mr.  Beresford,  and  he  having 
made  default,  the  directors  on  the  26th  August  declared  his 
shares  forfeited,  and  they  were  carried  to  the  credit  of  the 
Company.    In  this  arrangement  Mr.  Beresford  and  the  Company 

(1)  31  E.  R.  636  (6  BiDg.  776).      (3)  21  E.  E.  66  (2  BUgh,  270). 

(2)  52  E.  E.  608  (6  M.  &  W.  2), 
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acquiesced,  and  under  these  circumstances,  the  Master  held  that  he 
was  not  a  contributory,  and  Vice-Chancellor  Enioht  Bbucb  held 
the  same,  and  we  think  rightly. 

The  argument  before  us  in  support  of  the  motion  to  discharge 
the  order  of  the  Vigb-Chancbllor,  and  to  put  Mr.  Beresford's 
name  on  the  list,  turned  mainly  on  this,  that  he  had  once  been 
a  holder  of  shares,  and  had  never  gotten  rid  of  the  liabilities 
arising  therefrom ;  and  we  were  pressed  with  the  well  established 
doctrine,  that  where  a  Joint  Stock  Company  is  trading  under  a 
deed,  there,  shares  can  only  be  forfeited  or  transferred  in  the  mode 
pointed  out  by  the  deed.  But  that  doctrine  is  not  applicable  in  a 
case  like  this,  where  the  party  holding  what  are  inaccurately  called 
shares,  has  never  executed  the  deed,  so  as  to  be  strictly  a  share- 
holder. Mr.  Beresford  had  a  right  to  become,  and  perhaps  might 
have  been  compelled  to  become,  strictly  a  shareholder.  Until, 
however,  he  had  clothed  himself  with  that  character,  he  was 
merely  connected  with  the-  Company  by  contract :  and  when  he 
on  the  one  hand,  and  the  directors  on  the  other,  agreed  to  put 
an  end  to  that  contract  and  the  relations  arising  out  of  it  on 
certain  terms,  it  was  competent  to  them  so  to  do,  and  all  further 
connection  between  ^them  ceased.  According  to  the  terms  of  the 
arrangement,  not  perhaps  strictly  a  forfeiture  though  so  designated 
by  the  parties,  Mr.  Beresford,  on  the  26th  of  August,  1845,  ceased 
to  have  any  claim  upon  or  liability  to  the  Company.  This  was  the 
view  of  the  case  taken  by  the  Master,  and  by  his  Honour ;  and  this 
motion  must  therefore  be  refused  with  costs. 


Bz  parte 
Bebesfobd. 


[  •201  ] 


Ik    rb    The    ST.    GEOKGE    STEAM    PACKET    COM- 
PANY, AND  OP  The  joint   STOCK   COMPANIES 
WINDING-UP  ACTS,  1848  and  1849. 
Ex  PARTE  HENNESSY. 

(2  Mac  A  G.  201—209;  S.O.  2  H.  &  Tw.  395  ;  19  L.  J.  Ch.  353;  affg.  3  De  G 
&  Sm.  191 ;  14  Jur.  826.) 

A  shareholder  in  a  Joint  Stock  Company,  the  provisions  of  whose  deed 
required  that  eyery  transfer  should  be  executed  both  by  the  transferor  and 
transferee,  sold  his  shares,  the  purchaser  buying  them  on  behalf  of  his  son, 
and  procuring  the  name  of  his  son  to  be  inserted  in  the  list  ot  shareholders 
of  the  Company.  The  transfer  was  executed  by  the  vendor,  but  not  by 
either  the  purchaser  or  his  son.  It  appearing  that  the  son,  from  the  first, 
repudiated  the  shares,  and  that  the  purchaser  never  intended  to  accept 


1850. 

Jvly  4. 10, 

11,16. 

Knight 
Bruce,  V.-C. 

On  Appeal. 

Lord 
Lanodalb, 

M.R., 
ROLPE,  B., 
Lords  Com- 
miHsioncrs. 
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Ex  parte  them  on  his  own  account :  Held  (without  deciding  any  question  of  liability 

Henkessy.  as  between  the  vendor  and  the  purchaser)  that  the  vendor  had  not  made 

a  valid  transfer  of  his  shares,   and  was  rightly  placed  on  the    list  of 
oontributories  of  the  Company. 

This  was  an  appeal  by  J.  C.  Hennessy,  the  executor  of 
M.  Hennessy,  against  an  order  of  the  Vice-chancellor  Emioht 
Bruce  dated  the  15th  April,  1860,  by  which  his  Honour,  reversing 
the  decision  of  the  Master  who  had  excluded  the  name  of  J.  C. 
Hennessy  from  the  list  of  contributories  of  the  Company,  referred 
it  back  to  the  Master  to  review  his  report.  The  foUowmg  are  the 
facts  of  the  case : 

In  1841,  M.  Hennessy  was  the  owner  of  certain  shares  in  the 
St.  George  Steam  Packet  Company.  On  the  22nd  October,  1841, 
he  sold  sixteen  shares  of  25Z.  each  to  Thomas  Richard  Needham 
[  *202  ]  for  190!.,  that  sum  being  provided  *and  paid  by  T.  B.  Needham. 
It  appeared  that,  in  consequence  of  directions  given  by  T.  B. 
Needham,  the  shares  sold  were  transferred  into  the  name  of 
E.  Needham,  the  son  of  T.  B.  Needham ;  that  this  transfer  was 
executed  by  M.  Hennessy,  but  was  not  executed  by  B.  Needham ; 
that  the  name  of  B.  Needham  was,  however,  duly  enrolled  in  the 
books  of  the  Company,  and  registered  as  one  of  the  shareholders 
of  the  Company.  It  also  appeared  that  B.  Needham  gave  no 
authority  to  his  father  for  the  transfer,  but  in  fact  from  the  first 
repudiated  the  gift ;  that  he  never  received  any  dividend  on  the 
shares,  or  attended  any  meeting  of  the  Company  ;  that  the  repudia- 
tion of  the  transfer,  though  known  to  T.  B.  Needham,  was  never 
communicated  to  M.  Hennessy  or  the  Company ;  that  both  M. 
Hennessy  during  his  life  and  J.  C.  Hennessy  as  his  executor  after 
his  death,  which  took  place  in  May,  1846,  paid  calls  on  shares 
which  M.  Hennessy  continued  to  hold  in  the  Company,  but  no 
calls  on  the  sixteen  shares  transferred ;  that  neither  M.  Hennessy 
nor  his  executor  heard  any  thing  in  reference  to  these  shares  until 
October,  1849,  when  the  latter  received  notice  that  his  name  was 
put  on  the  list  of  contributories  of  the  Company  by  the  official 
manager. 

T.  B.  Needham  made  an  affidavit,  stating  that,  in  consequence  of 
his  son  repudiating  the  gift  of  the  shares  and  the  transfer  not 
having  been  executed,  he  treated  the  transaction  as  at  an  end, 
and  that,  though  he  received  circulars  and  notices  addressed  to 
his  son,  he  destroyed  them  without  making  any  communication  to 
his  son. 

[Clause  17  of  the  deed  of  settlement  provided  a  form  of  transfer 
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to  be  used  by  shareholders,  which  required  execution  by  transferor     Ex  parte 
and  transferee.] 

Afr.  Malins  and  Mr,  Surrctge,  for  J.  C.  Hennessy,  *  *  [  2oft  ] 
contended  that  the  provisions  contained  in  the  deed  of  settlement 
relative  to  the  form  in  which  transfers  were  to  be  made  were  only 
for  the  protection  of  the  Company,  and  did  not  affect  the  validity  of 
an  act,  which,  as  in  this  case,  the  Company  had  themselves 
recognised:  Taylor  v.  Hughes  (i).  They  referred  to  Bunies  v. 
Pennell  (2),  as  showing  that  M.  Hennessy  could  not  have  shared  in 
the  profits  of  the  Company,  and  could  not  therefore  be  held  liable 
for  losses.  They  mentioned  also  the  case  of  Foster  v.  The  Governor 
and  Company  of  the  Bank  of  England  (3). 

Mr.  Bacon  and  Mr.  J.  V.  Prior ^  contra^  *  *  contended  that  [  206  ] 
it  was  clear  that  the  estate  of  M.  Hennessy  must  still  be  held  liable, 
there  having  been  neither  in  the  original  form  of  the  transaction, 
nor  by  any  subsequent  acts  on  the  part  of  the  alleged  transferee,  a 
recognition  of  any  transfer  of  the  liability  of  the  original  share- 
holder. 

Mr.  Malins,  in  reply. 

The  Lobd  Cohhissionbb  Mb.  Babon  Bolfb  now  delivered  the  J^y  i^- 
judgment  of  the  Coubt  as  follows : 
In  this  case  the  Company  had  been  duly  constituted  by  deed, 
and  it  was  in  full  operation.  Michael  Hennessy  was  in  and  prior 
to  the  year  1841  a  shareholder,  holding  several  shares,  that  is,  one 
of  1002.,  and  several  of  251. ;  and  the  only  question  is,  whether,  on 
the  22nd  October,  1841,  he  so  sold  and  transferred  sixteen  261. 
shares  as  to  have  gotten  rid  of  all  liability  to  the  Company  in 
respect  of  them.  Michael  Hennessy  died  in  1846,  and  J.  C. 
Hennessy  is  his  personal  representative.  The  Master  considered 
that  Michael  Hennessy  had,  in  1841,  divested  himself  of  all  interest 
in  these  sixteen  shares,  and  refused  to  place  his  executor  on  the 
list  of  contributories ;  but  on  the  application  of  the  official 
manager,  Vice-chancellor  Knight  Bbugb  came  to  a  different 
conclusion,  and  referred  it  back  to  the  Master  to  review  his  report, 
in  order  that  he  might  place  on  the  list  the  name  of  J.  C.  Hennessy 
as  executor  of  Michael.  Mr.  Hennessy  moved,  by  way  of  appeal, 
to  discharge  this  order,  on  the  ground  above  stated,  namely,  that 

(1)  69  R  B.  219  (2  Jo.  A  Lat.  24).      (3)  70  B.  B.  585  (8  a  B.  689; 

(2)  81  B  B.  244  (•»  H.  L.  C.  4P7\    15  L.  J.  Q.  B  212). 
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Ex  pirte      Michael  Hennessy  had  ceased  to  be  the  holder  of  these  shares  in 

HbNNESST.      r\   l    \  iGAi 

October,  1841. 
[  207  ]  A  great  deal  of  evidence  was  taken  before  the  Master ;  but  there 

appears,  in  the  result,  to  be  no  doubt  about  the  facts,  and  the  only 
question  is,  as  to  the  legal  consequence  of  those  facts  when 
considered  with  reference  to  the  clause  in  the  Company's  deed 
relative  to  transfers.  The  clause  directing  the  mode  of  transfer  is 
clause  17,  and  is  as  follows :  [His  Lordship  here  read  the  clause, 
which  required  the  transfer  to  be  executed  by  both  parties.] 

The  facts  are  these :  In  October,  1841,  Thomas  Richard  Needham, 
wishing  to  benefit  his  son  Richard  Needham  who  was  an  engiueer 
and  whose  business  made  it  necessary  for  him  often  to  cross  to  and 
from  England  and  Ireland,  purchased  for  his  son  through  a  broker 
at  Cork,  the  sixteen  shares  in  question  from  Michael  Hennessy, 
(the  holder  of  shares  to  a  certain  amount  having  the  privilege  of 
passing  to  and  fro  in  the  Company's  vessels  without  charge).  The 
purchase  money,  190?.,  was  then  paid  to  Michael  Hennessy  by  the 
agent  of  Thomas  Richard  Needham,  but  the  purchase  was  made  in 
the  name  of  the  son.  Michael  Hennessy  thereupon  executed,  at 
the  office  of  the  Company  at  Cork,  a  transfer  to  the  son,  that  is, 
Richard  Needham,  of  the  sixteen  shares ;  but  this  transfer  was 
never  executed  or  acceded  to  by  Richard  Needham.  On  the  con- 
trary wlien  he  was  soon  afterwards  informed,  by  Thomas  Richard 
Needham  his  father,  of  what  had  been  done,  he  wholly  declined  to 
have  any  thing  to  do  with  the  shares,  believing,  as  he  says,  that  the 
Company  was  insolvent. 

Under  these  circumstances,  it  is  plain  that  nothing  had  been 
done  by  Richard  Needham  which  could  make  him  liable  as  a 
contributory.  It  was  however  argued  that,  though  Richard 
Needham  the  proposed  transferee  might  not  be  liable,  still  the 
[  '208  ]  Company  had  precluded  ^itself  from  treating  Michael  Hennessy  as 
still  being  one  of  its  members;  but  this  is  not  so.  Michael 
Hennessy,  in  order  to  relieve  himself  from  liability,  was  bound  to 
procure  a  transferee  who  should  put  himself  in  his  place.  The 
only  transfer  ever  attempted  to  be  made  was  to  Richard  Needham 
the  son,  who  it  is  admitted  never  in  any  manner  accepted  it.  The 
mode  of  transfer  required  by  the  deed  of  settlement  is,  as  we  have 
already  seen,  a  transfer  to  be  executed  by  the  transferee,  in  order  to 
signify  his  consent  and  so  to  make  himself  liable  as  a  purchaser. 
Till  that  had  been  done,  the  seller  continues  liable  to  the  Company 
as  one  of  i's  members.     It  was  said  that  there  were  Uiches  in  the 
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Company  in  not  getting  the  transferee  to  signify  his  acceptance  or 
rejection ;  but  this  is  not  so.  What  could  the  Company  do  more 
than  they  did?  There  was  the  transfer  executed  by  the  seller 
waiting  to  be  executed  by  the  purchaser,  if  he  had  chosen  to 
present  himself,  but  he  never  did  so. 

It  was  argued  that  this  was  really  a  purchase  by  the  father,  and 
some  facts  were  relied  on  in  the  evidence  tending  to  show  that  the 
Company  considered  and  treated  the  father  as  the  purchaser. 
This  we  think  is  not  at  all  made  out ;  but  even  if  it  were,  it  would 
not  vary  the  case ;  for  it  is  abundantly  clear  that  the  transfer  in 
the  books  was  to  the  son,  and  not  to  the  father ;  and  the  evidence 
clearly  shows  that  the  father  never  accepted,  or  intended  to  accept, 
any  of  the  shares  in  question.  Whether,  as  between  Hennessy  and 
the  father,  the  father  might  be  compelled  to  accept  the  shares,  is  a 
question  not  now  before  us. 

Vice-Chancellor  Knight  Bruce  was  of  opinion  that  Michael 
Hennessy,  as  a  shareholder,  was  liable  up  to  the  *21st  October, 
1841 ;  that  never  having  made  a  valid  transfer,  he  continued  liable 
after  that  date  and  up  to  his  death  ;  and  so  that  the  name  of 
J.  C.  Hennessy,  his  executor,  was  properly  placed  on  the  list  of 
contributories.  In  that  opinion  we  entirely  concur,  and  this  motion 
must,  therefore,  be  refused  with  costs. 


Ex  parte 
Hennessy. 


[  ♦209  ] 


INDERWICK  V.   8NELL  and  OraERs  (1). 

(2  Mac.  &  O.  216—224 ;  S.  0.  2  H.  &  Tw.  412 ;  19  L.  J.  Ch.  542  ;  14  Jur.  727.) 

At  a  meeting  of  a  Coinpauy  regularly  convened,  resolutious  were  passed 
remoYing  certain  directors  for  misconduct^  the  deed  of  settlement  of  the 
Company  providing  that  such  a  meeting  might  remove  any  director  **  for 
uegUgenoe,  misconduct  in  office,  or  any  other  reasouable  cause."  Other 
directors  were  subsequently  elected  in  their  place.  A  bill  was  then  filed  by 
the  removed  directors  to  set  aside  the  proceedings  of  the  meeting  and  the 
election  of  the  new  directors:  Held,  on  a  motion  for  an  injunction  to 
restrain  the  new  dii-ectors  from  acting,  that  the  expression  **  reasonable 
cause  "  in  the  Company's  deed  did  not  refer  to  such  a  cause  as  in  a  coiu*t  of 
justice  would  be  held  reasonable,  but  only  to  such  a  cause  as  should  be 
deemed  reasonable  by  the  shareholders  assembled  at  a  meeting  duly  con- 
vened, and  therefore  that  the  Court  had  no  jurisdiction  to  interfere ;  nor, 
where  no  case  of  direct  fraud  was  proved,  to  determine  whether  the  decision 
of  the  meeting  had  or  had  not  been  undul}'  influenced  by  unfounded 
statements  made  by  persons  taking  an  active  part  in  the  proceedings. 

This  was  a  motion  by  the  defendants  H.  Snell,  A.  Hamilton, 
W.  Wheatley,  E.  Donne  and  T.  Seaborne,  to  discharge  an  order 

(1)  Dawkins  v.  Antrohus  (1879)  17  Ch.  D.  615,  44  L.  T.  557. 


1850. 

July  5,  M   10, 

15. 


WlURAM, 

V.-C. 

On  Appeal. 

Lord 

r^ANOOALIS, 

M.R., 

ROLFE,  B., 

Lords  Com- 
missionors. 

[216] 
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iKDBRwioK    made  by  the  Vice-Chancel  lor  Wigram  on  the  15th  June,  1850,  the 
Snbll.       effect  of  which  order  was  to  restrain   the  defendants  H.  Snell, 
A.  Hamilton  and  F.  W.  Wheatley  from  acting  as  directors  of  the 
London   Conveyance  Company,  except  in  concurrence  with  the 
plaintiffs  and  the  defendant  T.  H.  Johnson. 
[  217  ]  From  the  manner  in  which  the  case  was  dealt  with  by  the  Court, 

a  very  few  words  only  are  necessary  by  way  of  introduction  to  the 
judgment  of  the  Lords  Commissioners. 

The  affairs  of  the  London  Conveyance  Company  previously  to 
the  20th  December,  1849,  were  managed  by  six  directors,  viz.  the 
plaintiffs,  and  the  defendants  H.  Snell,  A.  Hamilton,  F.  W.  Wheatley 
and  T.  H.  Johnson.  At  an  extraordinary  general  meeting  of  the 
Company  held  on  the  20th  December,  1849,  the  plaintiffs  A. 
Inderwick  and  A.  Cowan,  together  with  the  defendant  T.  H. 
Johnson,  were  removed  from  being  directors  on  the  ground  of 
alleged  misconduct.  The  defendants  H.  Harms,  B.  Tanner  and 
E.  Donne  were  subsequently  chosen  in  the  place  of  the  removed 
directors ;  and  the  defendant  T.  Seaborne  was  chosen  an  additional 
director,  the  deed  of  settlement  of  the  Company  authorising  the 
appointment  of  seven  directors.  It  appeared  that  the  plaintiffs 
protested  against  the  meeting  of  the  20th  December,  1849,  and 
refused  to  be  present  at  it. 

On  the  4th  March,  1850,  the  plaintiffs  A.  Liderwick  and  A.  Cowan 
filed  their  bill,  the  object  of  which  was  to  have  the  meeting  of  the 
20th  December,  1849,  declared  illegal,  and  the  proceedings  thereof 
and  the  subsequent  election  of  the  new  directors  set  aside.  The 
bill  prayed  an  injunction  to  restrain  the  defendants  T.  Snell,  A. 
Hamilton,  and  F.  W.  Wheatley  from  acting  as  directors,  except  in 
concurrence  with  the  plaintiffs  and  T.  H.  Johnson,  and  to  restrain 
the  defendants  E.  Donne  and  T.  Seaborne  from  acting  at  all 
as  directors  of  the  Company.  The  gromids  relied  on  by  the 
plaintiffs  will  be  found  fully  stated  in  the  judgment  of  the  Lords 
Commissioners. 
[  218  J  The  plaintiffs  moved  before  the  Vice-Chancellor  Wigram  for  an 

injunction  in  the  terms  prayed  by  the  bill ;  and  on  this  application 
his  Honour  made  the  order  now  sought  to  be  discharged. 

The  Solicitoi'-General  and  Mr.  Glasse^  for  the  defendants  H. 
Snell,  A.  Hamilton,  F.  W.  Wheatley,  E.  Donne,  and  T.  Seaborne, 
in  support  of  the  appeal  motion. 

Mr,  Bethell,  Mr.  W.  M.  James,  and  the  Hon.  F.  Byron,  for  the 
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defendants  H.  Harms  and  B.  Tanner,  who  having  also  appealed  by    Indbbwick 
a  separate  notice  of  motion  against  the  order  of  the  Vigb-Changbllob,       snbll. 
supported  the  present  application. 

Mr.  Toller,  for  the  defendant  T.  H.  Johnson. 

Mr,  Wood  and  Mr,  Bird,  for  the  plaintiffs,  supported  the  order 
of  the  Yice-Chancbllor. 

A  large  body  of  evidence  was  gone  into  on  both  sides,  bat  it 
appears  unnecessary  to  notice  it  for  the  purpose  of  the  present 
report. 

The  argument  turned  chiefly  on  the  question  whether  it  was 
competent  for  the  Court  to  interfere  with  the  decision  of  the  general 
meeting  of  the  20th  December,  1849,  regard  being  had  to  the  terms 
of  the  deed  of  settlement  of  the  Company,  and  to  the  facts  of  the 
case  in  reference  to  that  meeting.  It  was  also  contended  *that  the  [  **^^^  i 
suit  was  improperly  framed,  inasmuch  as  the  plaintiffs  did  not 
represent  the  absent  shareholders.  With  regard  to  the  meeting  of 
the  20th  December,  1849,  it  was  insisted  by  the  defendants,  and,  as 
will  be  seen  from  the  judgment  held  by  the  Coubt,  that  it  was  con- 
vened in  conformity  with  the  provisions  of  the  deed,  and  that  no 
fraud  was  practised  in  reference  to  the  proceedings  which  took 
place  at  it. 

The  following  cases  were  cited  and  commented  on  as  bearing 
on  the  several  points  raised  in  the  argument :  Reg.  v.  2'he 
Governors  of  Darlington  School  (l).  In  re  Fremington  School,  Ex  parte 
Ward  (2),  Colman  v.  The  Eastern  Counties  Railway  Company  (3), 
Bagshaw  v.  The  Eastern  Union  Railway  Company  (4),  Foss  v.  Har- 
htfttle  (6),  Mozley  v.  Alston  (6),  The  Exeter  and  Crediton  Railway 
Company  v.  Bidler  (7),  Lord  v.  The  Governor  and  Company  of  Copper 
Miners  (8),  Ridgway  v.  The  Hungerford  Market  Company  (9),  Natusch 
V.  Irving  (lo). 

Thb   Lord    Commissioner    Lord   Langdalb    now    delivered    the      .^«^b. 
judgment  of  the  Court  as  follows : 
This  was  a  motion  to  discharge  an  order  of  Yice-Chancellor 

(1)  66  B.  R.  521  (6  Q.  B.  716).  (6)  65  R.  R.  520  (1  Ph.  791). 

(2)  77  R.  R.  879  (10  Jur.  512;  11  (7)  73  R.  R.  783  (16  L.  J.  Ch.  449). 
Jur.  421).  (8)  78  R.  R.  270  (2  Ph.  740). 

(3)  76  R.  R.  78  (10  Beav.  1).  (9)  42  R.  R.  352  (3  Ad.  &  El.  171). 

(4)  7  Hare,  114 ;  reported  on  appeal,  (10)  76  R.  R.  54  (2  Coop.  t.  Cott. 
fod,  p.  148.  358 ;  Gh)w  on  Partnership). 

(5)  G'J  B.  R.  185  (2  Hare,  461). 
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iKDEBwiGK  WxGRAM,  wherebj  it  was  ordered  that  the  defendants  Snell,  Hamil- 
Snell.  ^^3  A^d  Wheatley  should  be  restrained  from  doing  authorising  or 
[  ^220  ]  permitting  any  *act  as  directors  of  the  London  Conveyance  Com- 
pany, except  as  therein  mentioned,  and  also  from  preventing  or 
interfering  with  the  plaintiffs  and  the  defendant  Johnson,  in  exercise 
of  their  powers  as  directors  of  the  Company.  There  are  other 
directions  in  the  order,  which  it  does  not  appear  necessary  to 
enumerate  on  this  occasion. 

There  were  six  directors  of  the  Company,  Inderwick,  Cowan, 
Johnson,  Snell,  Hamilton,  and  Wiieatley.  In  the  year  1849  dis- 
putes took  place :  Mr.  Snell  charged  Inderwick,  Cowan,  and  Johnson 
with  misconduct,  and,  at  length,  an  extraordinary  general  meeting 
of  the  shareholders,  one  of  the  objects  of  which  was  to  remove 
Inderwick,  Cowan,  and  Johnson  from  being  directors,  was  con- 
vened. The  meeting  was  held  on  the  20th  December,  and  it  was 
then  resolved  that  Inderwick,  Cowan,  and  Johnson  should  bo 
removed.  This  removal  is  the  act  principally  complained  of  by 
the  bill,  and  in  respect  of  which  relief  is  sought. 

The  plaintiffs  allege  first,  that  the  defendant  Snell  and  others 
used  improper  and  fraudulent  means  to  procure  the  resolutions  to 
be  passed  ;  secondly,  that  the  meeting  was  illegally  convened ;  and 
thirdly,  that  no  legal  grounds  of  removal  were  substantiated. 

On  the  other  hand,  the  alleged  fraud  is  denied ;  secondly,  the 
meeting  is  alleged  to  have  been  convened  and  conducted  with  regu- 
larity ;  and  thirdly,  it  is  contended  that  it  was  lawfully  in  the  power 
of  the  shareholders  assembled  at  the  time  to  consider  and  deter- 
mine the  question  whether  the  grounds  of  removal  then  alleged 
were  or  were  not  reasonable ;  and  that  the  meeting  having  con- 
[  *22i  ]  sidered  that  there  were  reasonable  grounds  *of  removal,  this  Court 
has  no  authority  to  control  its  decision. 

As  we  do  not  think  that  there  is  any  sufficient  evidence  of  the 
fraud  alleged,  we  have  had  to  consider  first,  whether  the  meeting 
was  regularly  convened,  and  if  so,  secondly,  whether  the  share- 
holders thus  assembled  had  sufficient  authority  to  remove  the 
directors  in  the  manner  they  did. 

On  reading  the  clauses  of  the  deed  relating  to  the  calling  of 
meetings  of  the  shareholders,  we  are  of  opinion  that  the  meeting 
of  the  20th  December,  1849,  was  regularly  convened,  and  that  it 
was  lawful  for  the  shareholders  there  assembled  to  consider  and 
determine  the  question  whether  the  directors  complained  of  should 
be  removed.     It  was  no  legal  objection  to  the  consideration  and 
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determination  of  that  question  that  no  notice  was  given  that  other    Ikdebwick 
qaestions  were  to  be  considered  at  the  same  meeting.  Snell 

Now  the  27th  clause  of  the  deed  provides,  *'  that  an  extraordinary 
general  meeting  specially  called  for  the  purpose  may  remove  from 
his  office  any  director  or  auditor  for  negligence,  misconduct  in  office, 
or  any  other  reasonable  cause."     The  argument  for  the  plaintiffs 
rested  on  the  allegation  that  the  general  cause  of  removal  referred 
to  in  the  clause  being  expressed  to  be  reasonable,  prevents  the 
power  referred  to  from  being  a  power  to  remove  at  pleasure  arbi- 
trarily or  capriciously,  and  made  it  requisite  that  the  proceeding 
for  exercising  the  power  should  be  in  its  nature  judicial,  and  that 
the  reasonable  cause  should  be  such  as  a  court  of  justice  would 
consider  good  and  sufficient.     If  this  argument  could  be  sustained, 
all  proceedings  at  such  meetings  would  be  subject  to  the  review  of 
the  courts  of  justice,  *wbich  would  have  to  inquire  whether  the       [  *^^2  J 
cause  of  removal  which  was  charged  was  in  their  view  reasonable, 
whether  the  charges  were  bond  fide  brought  forward,  whether  they 
were  substantiated  by  such  evidence  as  the  nature  of  the  case 
required,  and  whether  the  conclusion  was  come  to  upon  a  due 
consideration  of  the  charge  and  evidence.    But  the  deed  is  silent 
as  to  these  matters,  and  the  question  is  whether  any  such  power  of 
control  in  the  courts  of  justice  is  to  be  inferred  from  the  words 
*'  reasonable  cause "  contained  in   the  27th  clause ;  whether  the 
expression   *'  reasonable  cause "  contained  in   such  a  deed  of  a 
trading  partnership  can  be  held  to  be  such  a  cause,  as  upon  inves- 
tigation in  a  court  of  justice  must  be  held  to  be  bond  fide  founded 
on  sufficient  evidence  and  just ;  or  whether  it  ought  not  to  be  held 
to  mean  such  cause  as  in  the  opinion  of  the  shareholders  duly 
assembled  shall  be  deemed  reasonable.     We  think  the  latter  is  the 
true  construction  and  effect  of  the  deed. 

In  a  moral  point  of  view  no  doubt  every  charge  of  a  cause  of 
removal  ought  to  be  made  bond  fide,  substantiated  by  sufficient 
evidence,  and  determined  on  a  due  consideration  of  the  charge  and 
evidence ;  and  those  who  act  on  other  principles  may  be  guilty  of 
a  moral  offence :  they  may  be  very  unjust,  and  those  who  (being 
present  at  the  meeting)  are  innocently  misled  by  the  statements 
made  to  them,  have  no  doubt  a  just  right  to  complain  that  they 
have  been  led  to  concur  in  an  unjust  act.  But  the  question  is, 
whether  by  this  deed  the  shareholders  duly  assembled  at  a  general 
meeting  might  not,  or  had  not  a  right  to,  remove  a  director  for  a 
cause  which  they  thought  reasonable,  without  its  being  incumbent 
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iMDKBwicK  apon  them  to  prove  to  this  or  any  other  court  of  justice  tliat  the 
SNBLL.  charge  was  true  and  the  decision  just,  or  that  the  case  was  suh- 
[  *22s  ]  stantiated  *after  a  due  consideration  of  the  evidence  and  charge. 
We  cannot  take  upon  ourselves  to  say  that  in  the  case  of  a  trading 
partnership  like  this,  this  Court  has  upon  such  a  claase  in 
the  deed  of  partnership  jurisdiction  or  authority  to  determine 
whether,  by  the  unfounded  speech  of  any  supporter  of  the  charge, 
the  shareholders  present  may  not  have  been  misled  or  unduly 
influenced. 

All  such  meetings  are  liable  to  be  misled  by  false  or  erroneous 
statements,  and  the  amount  of  error  or  injustice  thereby  occasioned 
can  rarely,  if  ever,  be  appreciated.  This  Court  might  inquire 
whether  the  meeting  was  regularly  held,  and  in  cases  of  fraad 
clearly  proved,  might  perhaps  interfere  with  the  acts  done;  but 
supposing  the  meeting  to  be  regularly  convened  and  held,  the 
shareholders  assembled  at  such  meeting  may  exercise  the  powers 
given  them  by  the  deed.  The  effect  of  speeches  and  representations 
cannot  be  estimated,  and  for  those  who  think  themselves  aggrieved 
by  such  representations,  or  think  the  conclusion  unreasonable,  it 
would  seem  that  the  only  remedy  is  present  defence  by  stating  the 
truth  and  demanding  time  for  investigation  and  proof,  or  the  calling 
of  another  meeting,  at  which  the  whole  matter  may  be  reconsidered. 
The  plaintiffs,  objecting  to  this  meeting  and  considering  it  illegal, 
protested  against  it,  but  abstained  from  attending,  and,  therefore, 
made  no  answer  or  defence  to  and  required  no  proof  of  the  charges 
made  against  them.  The  adoption  of  this  course  was  unfortunate, 
but  does  not  afford  any  grounds  for  the  interference  of  this  Court. 
We  are  far  from  thinking  that  the  charges  made  by  Mr.  Snell 
against  the  plaintiffs  and  Mr.  Johnson  were  well  founded.  He 
[  *224  ]  appears  to  have  made  a  very  exaggerated,  *and  in  some  respects 
an  unfounded  statement ;  and  in  the  present  state  of  the  evidence, 
if  the  question  were,  whether  the  charges  were  well  founded,  we 
might  think  it  our  duty  to  say  that  they  were  not.  But  as  the  real 
question  is,  whether  the  shareholders  at  the  meeting  had  not  a 
right  to  remove  directors  for  such  causes  as  to  them  seemed 
reasonable ;  and  as  we  think  that,  on  the  true  construction  of  the 
deed,  they  had  such  right,  we  are  of  opinion  that  the  order  granting 
an  injunction  ought  to  be  discharged. 
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The  ATTORNEY-GENERAL  v.   ANDREWS  (I). 

(2  Mac.  &  G.  225-230;  S.  0.  2H.  &  Tw.  431 ;  20  L.  J.  Ch.  467  ;  14  Jur.  905.) 

GommissioaerB  under  a  local  Act  of  Parliament,  the  object  of  which  was 
to  supply  the  town  of  S.  with  water,  were  empowered  to  raise  funds  by 
assessment,  to  be  applied  in  certain  specified  ways,  having  immediate  refer- 
ence to  the  purposes  of  the  Act,  and  in  otherwise  carrying  the  Act  into 
execution :  Held  that,  although  the  Commissioners  might  have  properly 
applied  the  funds  raised  in  resisting  a  proceeding  in  Parliament  prejudicial 
to  the  object  of  the  Act ;  yet  they  were  not  justified  in  applying  them  to 
defray  the  expense  of  obteining  another  Act  of  Parliament  giving  more 
extensive  powers  for  carrpng  out  the  object  of  the  existing  Act. 

This  was  an  application  on  behalf  of  the  defendant  to  discharge 

a  special  injanction  granted  by  the  YiCB-GHANOBLLoa  of  Enoland 

on  the  24th  January,  1850,  whereby  his  Honour  restrained  the 

Commissioners  of  the  Southampton  Waterworks  from,  paying  any 

monies,  being  part  of  or  arising  from  the  rates  levied  or  to  be  levied 

under  the  provisions  of  a  local  Act  of  Parliament,  in  or  towards  the 

expenses  incurred  or  to  be  incurred  in  or  about  the  preparing 

promoting  or  prosecuting  an  intended  bill  or  Act  of  Parliament. 

The  information,  which  was  filed  at  the  relation  of  William  James 

Le  Fenvre,  a  Town  Councillor  and  ex  officio  Commissioner,  against 

Bichard  Andrews,  one  of  the  Commissioners  (the  Act  constituting 

the  Commissioners  authorised  them  to  sue  or  be  sued  in  the  name 

of  one  of  their  body),  stated  that,  by  the  following,  among  other 

provisions  of  the  Act  6  &  7  Will.  IV.  c.  96  (local  and  personal)  it 

was  enacted  ;  that  it  should  be  lawful  for  the  Commissioners  of  the 

Waterworks  thereby  authorised  to  continue  and  maintain  the  then 

present  conduits  reservoirs  and  other  waterworks  belonging  to  the 

town  of  Southampton,  and  to  improve  and  extend  the  same,  and 

particalarly  to  enlarge  the  then  present  reservoirs  in  the  Common 

near  Southampton,  and  to  build  erect  construct  and  maintain  such 

other  reservoirs  *or  waterworks  on  the  said  Common  as  might  be 

necessary  or  convenient  and  as  the  Commissioners  should  think 

proper  for  famishing  an  additional  supply  of  water,  and  from  time 

to  time  to  alter  repair  or  discontinue  the  same  works  or  any  of 

them,  and  to  substitute  others  in  their  stead,  and  generally  to  do 

and  execute  all  other  matters  and  things  necessary  or  convenient 

for   constructing   continuing   maintaining    altering    repairing  or 

asing  the  works,  and  also  to  collect  and  raise  water  by  boring  in 

and  under  the  said  Common,  or  by  such  other  ways  and  means  as 

^ey  might  from  time  to  time  think  proper,  and  to  take  and  use 

(1)  AU.-Gen.    v.    Wat     HartUpool     L.  R.  10  Eq.  152.  39  L.  J.  Oh.  624,  22 
fmpraremetU     Commisiumers      (1870)      L.  T.  510. 
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A.-G.        any  springs  or  streams  of  water  which  might  be  found  in  con- 
akdrews      structing  the  said  works,  they  the  said  Commissioners  doing  as 
little  damage  as  might  be,  and  making  compensation  for  any  injury 
that  might  be  sustained  by  any  persons  or  corporations  by  the 
exercise  of  such  powers,  and  to  convey  such  water  through  or  under 
the  several  streets  roads  lanes  and  other  places  within  the  limits 
of  the  Act,  or  any  of  the  public  roads  adjoining  the  said  town  or 
the  liberties  thereof,  for  the  purpose  of  supplying  with  water  the 
inhabitants  of  the  said  town  &c.    And  the  said  Commissioners,  at 
any  meeting  held  in  pursuance  of  such  Act,  were  thereby  authorised 
and  empowered  out  of  the  first  monies  arising  from  such  rate  or 
assessment  to  pay  the  charges  and  expenses  of  procuring  and 
passing  the  Act,  and  after  payment  of  such  charges  and  expenses, 
to  apply  the  produce  of  such  rate  in  the  carrying  into  execution  the 
purposes  of  the  Act,  and  also  to  pay  and  discharge  any  monies 
borrowed  and  any  debt  or  debts  incurred  in  the  execution  of  certain 
Acts  therein  recited  and  thereby  repealed  that  might  at  the  passing 
of  the  Act  remain  unpaid ;  and  out  of  the  first  monies  which  should 
come  to  their  hands  by  any  means  whatsoever  the  Commissioners 
[  ♦227  ]       were  thereby  required  *in  the  first  place  to  pay  and  discharge  the 
costs  charges  and  expenses  incurred  preparatory  to  and  in  applying 
for  and  passing  the  Act,  together  with  lawful  interest  for  any  money 
advanced  for  that  purpose  from  the  time  or  respective  times  of  such 
advances,  and  to  apply  the  remainder  of  such  monies  in  payment 
of  the  interest  which  should  from  time  to  time  become  due  on  the 
monies  borrowed  by  virtue  of  the  repealed  Acts,  and  to  be  borrowed 
under  the  powers  of  the  Act,  and  in  payment  of  annuities  granted 
by  virtue  of  the  repealed  Acts,  or  to  be  granted  under  the  provisions 
of  the  Act,  and  in  repairing  extending  and  enlarging  the  works, 
and  erecting  new  works,  and  in  otherwise  carrying  the  Act  into 
execution. 

The  information  then  stated  that,  in  pursuance  of  a  resolution 
come  to  by  the  majority  of  the  Commissioners  on  the  7th  Novem- 
ber, 1849,  notices  were  published  that  an  application  was  intended 
to  be  made  to  Parliament  in  the  ensuing  session  for  leave  to  bring 
in  a  bill  to  amend  and  extend  or  to  repeal  and  otherwise  provide 
for  the  powers  and  provisions  of  the  above  Act,  and  that  it  was 
intended  to  enable  the  Commissioners  to  take  water  from  certain 
other  places  than  those  from  whence  it  was  then  derived,  with 
various  other  powers  ;  that  at  a  subsequent  meeting  it  was  resolved 
by  a  majority  of  the  Commissioners,  that  a  sum  of  250Z.  should  be 
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advanced  to  meet  the  necessary  expenses  of  obtaining  the  intended        a..g. 
Act ;  and  tbat  a  cheque  for  this  amount  was  drawn  by  the  Com-     andbbws. 
missioners  and  cashed    by  their   bankers.      The  prayer  of  the 
information  was  in  the  terms  of  the  injunction  granted  by  the 
Vice-Chancellob  as  above  stated^ 

Mr.  licit  and  Mr.  Shehbeare,  for  the  defendant,  submitted  that 
an  apph'cation  by  the  Commissioners  to  ^Parliament  for  an  exten*  [  *23d  j 
sion  of  their  powers  was  clearly  for  the  advantage  of  the  town,  and 
if  not  within  the  express  letter  of  the  existing  Act,  was  quite  within 
its  scope  and  intention ;  that  the  Commissioners  might  have 
expended  all  the  rates  in  boring  and  other  works ;  that  they  also 
would  have  had  a  right  to  apply  the  rates  in  opposing  an  Act  of 
Parliament:  Bright  v.  North  {\);  and  that,  therefore,  they  ought 
to  be  invested  with  similar  powers  when  originating  an  application 
to  Parliament  with  the  view  of  maintaining  the  interests  of  which 
they  were  the  trustees. 

Mr.  Malins  ond  Mr.  G.  M.  Gifard,  in  support  of  the  injunction, 
were  not  called  upon  by  the  Court. 

The  Lobd  Commissioneb  Loud  Lanodalb  : 

The  only  question  here  is,  whether  the  Commissioners  are 
entitled,  under  the  provisions  of  this  Act  of  Parliament,  to  expend 
money  which  belongs  to  them  as  such  Commissioners  in  an  appli- 
cation to  Parliament  for  increased  powers  to  be  exercised  for  the 
benefit  of  the  town  of  Southampton.  The  Act  of  Parliament  was 
passed  in  the  year  1836 ;  its  object  was  to  maintain  the  public 
conduits  and  otlier  works  belonging  to  Southampton,  and  to  provide 
an  additional  supply  of  water  to  the  inhabitants  of  the  town  and 
neighbourhood.  (His  Lordship  here  referred  to  the  provisions 
o!  the  Act.) 

Sow  what  the  Commissioners  want  to  do  is  more  than  the  Act 
contemplates,  or  in  any  way  empowers  ;  and  they  want  to  do  it  by 
means  of  fands  raised  by  the  assessment,  which,  under  this  Act, 
tbey  have  power  to  make.  It  is  said  that  the  obtaining  of  an  Act 
>f  Parliament  is  to  be  considered  as  incident  to  the  objects  in 
Wiew  under  the  powers  given  by  the  Act,  but  it  does  not  appear  to  [  '229  ] 
oe  to  be  so.  The  powers  given  to  the  Commissioners  are  given 
>  tbem  for  certain  specific  purposes,  and  they  have  not  the  least 
eference  io  any  application  to  be  made  to  Parliament.    In  that 

(1)  78  B.  E.  74  (2  Ph.  216). 
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A.-G.  respect  this  case  is  not  at  all  similar  to  the  one  that  has  been  cited, 
ANDUEW8.  because  if  the  Commissioners  were  making  a  defence  against  an 
aggression  of  such  a  nature  as  could  only  be  resisted  by  an  Act  of 
Parliament,  then  indeed  it  might  be  said  that  the  power  of  applying 
for  such  an  Act  was  incidental  to  the  power  they  necessarily  must 
have  for  the  defence  of  the  interests  entrusted  to  them«  There  is 
nothing,  however,  of  that  kind  at  all  to  be  found  in  the  present 
case.  The  only  thing  here  to  be  determined  is,  whether  the  funds 
raised  by  the  rates  assessed  for  the  particular  purposes  of  this  Act 
are  to  be  applied  for  other  purposes  of  a  similar  kind,  which,  in  all 
probability,  would  be  greatly  beneficial  to  the  inhabitants  of 
Southampton.  Upon,  however,  looking  at  and  considering  this 
Act,  it  appears  to  me  that  the  Yice-Changellob  has  come  to  a 
perfectly  correct  conclusion,  and  that  there  is  no  reason  to  disturb  it. 

The  Lord  Commissioner  Mr.  Baron  Bolfe,  in  expressing  his  con- 
currence in  the  opinion  of  Lord  Lanodale,  observed  that  it  could 
not  be  suggested  that  the  purpose  contemplated  by  the  Commis- 
sioners was  a  proper  application  of  the  funds  authorised  to  be 
raised,  unless  it  could  be  held  as  coming  under  the  words  "  other- 
wise in  carrying  this  Act  into  execution."  His  Lordship  then 
proceeded  as  follows : 

In  the  case  of  Bright  v.  North  (i)  the  section  relied  upon  by  the 
Lord  Chancellor  authorised  the  parties  to  raise  a  rate  of  a  certain 
[  ^230  ]  amount,  and  directed  them  *to  apply  the  funds  in  doing  construct- 
ing and  executing  all  such  works  acts  matters  and  things  as  they 
should  from  time  to  time  deem  necessary  proper  or  expedient  for 
putting  the  banks  of  the  rivers  therein  mentioned  into  and  main- 
taining the  same  in  a  permanent  state  of  stability ;  and  the  Act 
thus  giving  to  the  parties  a  distinct  authority  to  apply  the  funds 
for  maintaining  the  works  contemplated  in  a  permanent  state  of 
stability,  the  Lord  Chancellor  held  that  by  a  reasonable  con- 
struction they  would  be  empowered  to  resist  any  act  likely  to  be 
injurious  to  those  works. 

Applying  this  reasoning  to  the  present  case,  we  find  that  the 
Commissioners  are  authorised  to  apply  the  funds  for  certain 
specified  purposes,  and  ''  otherwise  in  carrying  this  Act  into  execu- 
tion." Now,  if  other  parties  had  been  applying  for  an  Act  that 
would  have  the  eflfect  of  supplying  water  to  Southampton,  I  think  that 
the  doctrine  laid  down  in  Bright  v.  North  (i)  would  authorise  these 
(I)  7«  it.  E.  74  (2  Ph.  216). 
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Commissioners  in  applying  a  portion  of  the  funds  in  resisting  that 

which,    if  not  resisted,  would  prevent   them  from   carrying  the 

present  Act  into  execution ;  but  here  there  is  nothing  of  the  sort. 

The  object  of  the  Act  being  to  get  a  supply  of  water  for  the  town 

of  Southampton,  the  Commissioners  find  that  the  supply  is  not 

large  enough,  and  therefore  wish  to  have  another  Act  containing 

more  extensive  powers.    This  cannot  be  said  to  be  a  carrying  of 

tlie  existing  Act  into  execution,  nor  to  be  within  the  scope  and 

spirit  of  that  which  was  the  object  of  the  Legislature  in  passing 

the  Act.      I  apprehend  that  it  is  clearly  an  application  of  the 

funds,    which    cannot    be    upheld,    and  that   the  order   of    the 

Yicb-Chancbllob  is  perfectly  right.     The  appeal  must  therefore  be 

dismissed  with  costs. 


A.-G. 
Ain>BBW8. 
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A  party  is  entitled  to  move  to  dissolve  an  injunction,  if,  from  ambiguity 
in  its  terms,  he  may  under  any  construction  of  the  order  be  prejudicially 
affected. 

It  is  the  duty  of  a  party  asking  for  an  injunction  to  bring  under  the 
notice  of  the  Court  all  facts  material  to  the  determination  of  his  right  to 
that  injunction ;  and  it  is  no  excuse  for  him  to  say  that  he  was  not  aware 
of  the  importance  of  any  facts  which  he  has  omitted  to  bring  forward. 

Thus,  where  a  plaintiff  obtained  an  ex  parte  injunction  on  the  facts  stated 
in  the  bill,  but  other  facts  came  out  in  the  defendant's  answer  raising  a 
question  of  law  on  which  the  right  of  the  plaintiff  to  the  injunction 
depended:  Held,  that  the  omission  of  the  plaintiff  to  bring  these  facts 
under  the  notice  of  the  Court  was  of  itself  a  sufficient  ground  for  dissolving 
the  injunction. 

Principles  on  which  the  Court  acts  on  an  application  for  an  injunction  to 
restrain  a  party  from  prosecuting  a  legal  right. 

This  was  a  motion  on  the  part  of  the  plaintiffs  to  discharge  or 
vary  an  order  of  the  Viob-Ghancbllob  of  England,  bearing  date 
the  17th  April,  1850,  dissolving  an  injunction,  obtained  ex  parte 
by  the  plaintiffs,  whereby  the  defendant  was  restrained  from  apply- 
ing the  design  in  the  plaintiffs'  bill  mentioned,  or  any  other  design 
being  the  same  or  a  fraudulent  imitation  thereof,  for  the  purpose 
of  sale,  to  the  ornamenting  of  any  calico  or  other  woven  fabric, 
and  from  publishing  selling  or  exposing  for  sale  any  such  calico  or 
other  woven  fabric  as  aforesaid  to  which  such  design  or  any  design 
being  the  same  as  or  a  fraudulent  imitation  thereof  should  have 
been  so  applied,  during  the  term  of  nine  calendar  months  to  be 
computed  from  tbe  9th  December,  1848,  until  answer  or  further 
order. 

6— a 
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DALOLI8H         The   bill,  which  was  filed   on   the  2lBt  July,  1849,  by  A.  S. 

jabvie.  Dalglisb  and  B.  Dalglish,  calico-printers  at  Manchester,  stated 
that,  previously  to  the  9th  December,  1848,  Leopold  Bemheim,  an 

r  *2S2  ]  individual  in  their  employ,  *at  their  expense,  and  for  their  use  and 
benefit,  had  invented  and  designed  a  certain  new  and  original 
design  applicable  to  muslin,  calico,  and  other  woven  fabrics, 
specified  in  class  No.  10  in  the  Act  5  &  6  Vict.  c.  100,  which  they 
had,  on  the  9th  December,  1848,  duly  registered  according  to  the 
provisions  of  the  Acts  5  &  6  Vict.  c.  100,  and  6  &  7  Vict.  c.  68 ; 
that  on  the  10th  July,  1849,  they  had  been  informed  that  the 
defendant  had  been  exposing  for  sale,  and  in  fact  had  sold,  certain 
printed  calico  containing  a  design  which  was  a  copy,  or  fraudulent 
imitation,  of  the  said  registered  design.  The  bill  then  prayed  an 
injunction,  and  an  account  of  the  sales  of  the  pirated  design,  and 
a  delivery  up  to  the  plaintiffs,  or  the  destruction,  of  all  snch 
calicoes  and  other  fabrics,  and  the  plates  on  which  such  design 
was  engraved,  the  plaintiffs  waiving  all  penalties  and  forfeitures 
which  the  defendant  might  have  incurred.  On  the  23rd  July, 
1849,  the  plaintiffs  obtained  an  injunction  ex  parte^  in  the  terms 
above  stated. 

On  the  19th  October,  1849,  the  defendant  put  in  his  answer,  by 
which  he  stated,  that  the  pattern  or  design,  in  the  bill  alleged  to 
have  been  fraudulently  imitated  and  applied  by  the  defendant,  was 
published  by  the  exhibition  thereof  to  divers  persons  at  the  warehouse 
or  place  of  business  of  the  plaintiffs  at  Manchester,  and  according  to 
the  common  course  of  their  business,  by  the  space  of  two  months 
next  preceding  the  9th  December,  1848  (being  the  day  when  the 
pattern  or  design  was  by  the  bill  stated  to  have  been  registered) , 
and  that  the  defendant  being,  at  and  prior  to  the  9th  December, 
1848,  an  assistant  salesman  in  the  employ  of  the  plaintiffs  as  such 
calico-printers,  did,  under  their  sanction  and  authority,  so  exhibit 
and  publish  the  said  pattern  or  design  before  the  same  had  been 

[  ♦283  ]  registered  or  engraved.  *The  answer  then  alleged,  that,  by  and 
according  to  the  course  of  the  business  of  the  plaintiffs  as  regulated 
by  them  while  the  defendant  was  so  in  their  employ,  he  the  defen- 
dant did  in  each  week,  and  as  part  of  his  ordinary  duty,  collect 
patterns  of  other  printers,  and  that  such  of  the  last-mentioned 
patterns  as  were  liked  by  the  plaintiffs  were  pasted  into  books  for 
the  use  of  the  designers  from  time  to  time  employed  by  the  plain- 
tiffs, and  for  the  purpose  of  supplying  such  designers  with  hints 
ideas  or  suggestions  for  new  patterns ;  that  Leopold  Bemheim  in 
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ihe  bill  named  was  one  of  such  designers  for  whose  use  or  assist-     Dalglish 

ance  while  in  such  employ  the  patterns  of  other  printers  were  so      Jabvib. 

collected ;  that  from  time  to  time  when  new  patterns  were  pro- 

daced  by  the  designers  one  copy  thereof  was  made  for  the  use  of 

the  pattern  engraver,  and  other  copies  thereof  were,  according  to 

the  system  of  business  of  the  plaintiffs,  prepared  in  a  variety  of 

colours  for  the  purpose  of  showing  the  effect  of  such  patterns,  and 

were  then  entered  in  a  book  kept  by  the  plaintiffs  for  exhibition  to 

their  customers,  so  as  to  enable  the  plaintiffs  to  select  orders  for 

goods  to  be  printed  with  or  according  to  the  designs  appearing  in 

soch  book  of  patterns ;  that  the  pattern  in  the  bill  alleged  to  have 

been  fraudulently  imitated,  having  been  so  prepared  and  entered  in 

such  book,  was  by  T.  G.  Aitchison  as  salesman,  and  by  the  defendant 

as  assistant  salesman,  of  the  plaintiffs,  and  also  by  Mr.  Adams 

another  salesman  of   the  plaintiffs,   and   with  and  under   their 

sanction   and  authority,  shown  and  exhibited  at  the  warehouse  or 

place  of  business  of  the  plaintiffs  at  Manchester,  to  most  of  the 

customers  of  the  plaintiffs,  and    to  at  least  one   hundred   such 

persons  in  the  course  of  two  months  before  the  9th  December, 

1848,  and  also  before  and  during  the  engraving  of  the  said  design 

for  the  plaintiffs'  use;  that  the  defendant,  and  T.  G.  Aitchison, 

*and  Mr.  Adams,  with  the  privity  of  the  plaintiffs,  exerted  them-      [  *^^^  3 

selves  so  to  exhibit  and  expose  the  same  design,  in  order  to  induce 

the  customers  to  give  such  orders,  and  that  the  defendant,  and 

T.  C.  Aitchison,  and  Mr.  Adams  upon  such  occasions  solicited  such 

orders ;  that  the  plaintiffs  had  it  in  their  power  to  register  the 

same  pattern  or  design  by  the  space  of  two  months  prior  to  the 

9th  December,  1848,  but  purposely  (and  according  to  their  common 

coarse  of  business  in  that  behalf)  deferred  such  registration  until, 

by  such  exhibition  thereof,  orders  were  obtained  for  the  same  to  a 

sufSciently  remunerative  amount,  and  that  such  course  of  business 

was  taken  or  followed  by  the  plaintiffs  for  the  purpose  of  avoiding 

the  expense  of  producing  such  patterns  in  different  colours  in  cloth 

to  take  orders  from,  and  the  expense  and  trouble  of  registration  in 

ease  any  pattern  so  prepared  should  not  be  successful  in  attracting 

customers.    The  defendant  admitted  the  sale  of  125  pieces  of  calico 

with  the  alleged  pirated  design,  and  the  possession  of  150  pieces 

of  the  same  pattern,  but  refused  to  give  any  account  of  the  sales  until 

the  plaintiffs  had  established  their  legal  right,  which  he  altogether 

denied,  both  on   the  ground  of   a  dedication  to  the  public,  and 

because  the  pattern  or  design  had  been  copied  from  the  French. 
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datxjlibh         The  nine  months  copyright  granted  by  the  Act  5  &  6   Vict. 

Jabvib.  c.  100(1),  having  expired,  the  defendant's  solicitor,  on  the 
10th  January,  1850,  applied  by  letter  to  the  plaintiffs'  solicitor 
to  consent  to  the  dismissal  of  the  bill.  This  letter  not  being 
answered,  the  defendant  moved  before  the  Yice-Chancellor  of 
England  to  dissolve  the  injmiction.  His  Honour  dissolved  the 
injunction  with  costs,  on  the  ground  that  it  had  been  obtained  on 

[  *235  ]  an  affidavit,  which  did  not  allude  to  the  ^circumstances  disclosed 
by  the  answer,  and  therein  alleged  to  have  amounted  to  a  dedica- 
tion of  the  design  to  the  public.  The  bill  was  subsequently 
amended,  introducing  the  facts  which  the  answer  referred  to  as 
disentitling  the  plaintiffs  to  any  copyright  in  the  design,  and 
denying  the  legal  conclusion  sought  to  be  drawn  from  them  by  the 
defendant. 

Mr.  Rolt  and  Mr,  W.  T.  S.  Daniel ^  for  the  plaintiffs,  in  support 
of  the  appeal  motion : 

[  236  ]  *     *    The  charge  of  concealment  brought  against  the  plaintiffs 

can  only  be  made  out  by  establishing  the  defendant's  construction 
of  an  Act  of  Parliament,  which  construction  it  is  submitted  is 
erroneous,  and  the  charge  must  therefore  fall  to  the  ground. 

(Thb  Lord  Commissioner  Lord  Lanodale  :  The  question  on  the 
Act  is  one  of  great  importance ;  but,  so  far  as  the  parties  are  con- 
cerned, it  is  at  an  end ;  and  the  Court  will  not  give  an  opinion  on  a 
matter  not  properly  before  it.) 

Mr.    Roundell    Palmer    and    Mr.    H.   Prendergast,    for    the 
defendant,  contra  : 

[  287  ]  *     *     There   are   two  points  on  this  motion ;   first,  whether, 

under  the  circumstances  of  tlie  exposure  to  view  of  the  design  on 
paper,  such  an  injunction  should  ever  have  been  granted  at  all ; 
and,  secondly,  whether  the  facts  stated  in  the  answer  are  not  so 
material  to  the  question  in  the  cause,  that  they  ought  to  have  been 
brought  before  the  Court  on  the  motion  for  the  injunction.     *     * 

[  238  ]  There  has  in  this  case  been  a  suppression  of  information  on  the 
part  of  the  plaintiffs  which,  of  itself,  is  sufficient  to  dissolve  the 
injunction. 

(The  Lord  Commissioner  Lord  Lanodale  :  It  is  quite  clear  that 

(1)  Bepcaled  and  replaced  by  46  &  47  Vict.   c.   57,   extending  the  period 
of  protection  to  5  years. 
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every  fact  mast  be  stated,  or,  even  if  tfaere  is  evidence  enough  to     dalglish 
sustain  the  injunction,  it  will  be  dissolved.)  jabvie. 


Mr.  RoUf  in  reply : 
*  •  With  respect  to  the  alleged  suppression  of  *any  part  of  [  •^ss  ] 
the  case,  he  submitted  that,  unless  it  could  be  shown  that  the  facts 
alleged  to  have  been  suppressed  were  material,  or  had  been  the 
subject  of  discussion  between  the  parties,  or  that  the  plaintiffs 
were  aware  that  such  a  case  would  be  made  by  the  defendant,  the 
injunction  ought  not  to  be  dissolved;  and  that  according  to  the 
plaintiffs'  construction  of  the  Act  of  Parliament,  there  was  clearly 
no  suppression. 

Thb  Lord  Coxmibsionbb  Lobd  Langdalb: 

The  order  for  the  injunction  in  this  case  divides  itself  into  two 
parts ;  by  the  first  the  defendant  is  restrained  from  applying  the 
design,  and  by  the  second  from  selling  or  exposing  for  sale  any 
calico  or  other  woven  fabric,  to  which  such  design  or  any  design 
being  the  same  as  or  a  fraudulent  imitation  of  it  shall  have  been  so 
applied.  The  words  which  immediately  follow,  viz.  "  during  the 
term  of  nine  calendar  months,  to  be  computed  from  the  9th  day  of 
December,  1848,"  are  alleged  to  be  applicable  to  both  members  of 
the  sentence ;  and  indeed,  if  they  are  not  to  be  applied  to  the  order 
restraining  the  application  of  the  design,  th^re  would  be  no  limit  to 
the  operation  of  the  first  part  of  the  order,  which  would  be  con- 
trary to  the  law  of  the  case.  If  they  are  only  to  be  applied  to  the 
last  part  of  the  order,  then  the  defendant  would  be  merely  restrained 
from  selling  the  things  to  which  the  design  was  applied  during 
that  time. 

Now  I  am  clearly  of  opinion  that  a  party  (if  entitled  to  be  relieved 
at  all)  has  a  right  to  be  relieved  from  an  order  which  is  in  its  terms 
ambiguous,  and  therefore  that  this  was  a  proper  subject  of  applica- 
tion to  the  Vice-Chancellor  of  England,  and  is  also  a  proper  subject 
to  be  considered  here.  I  should  not,  ^however,  have  been  of  this  [  **^^^  1 
opinion,  if  the  case  had  been  such  that  there  really  was  no  sub- 
stantial order  from  which  the  defendant  could  ask  to  be  relieved, 
and  if  nothing  but  costs  was  to  be  discussed.  Where  the  rights 
of  parties  are  at  an  end,  or  where  the  circumstances  are  such  that 
they  are  incapable  of  being  determined,  I  consider  it  is  very 
improper  to  continue  an  expensive  litigation  in  this  Court  merely 
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dalolibh  for  the  purpose  of  ascertaining  what  costs  would  have  been  given 
Jabvie.  if  ^^6  right  had  been  determined  one  way  or  the  other.  I  have, 
however,  on  more  than  one  occasion  allowed  a  short  application  to 
be  made  for  deciding  the  question  of  costs,  without  going  on  with 
a  long  litigation,  for  the  pretended  purpose  of  determining  the 
question  in  the  cause,  when  there  really  was  no  purpose  to  be 
answered  but  the  matter  of  costs. 

It  remains  then  to  be  determined  what  ought  to  have  been  done 
upon   the  application   to  the  Vice- Chancellor  of  England.    The 
plaintiffs  alleging  themselves  to  be  entitled  to  a  certain  design 
applicable  to  manufactures,  filed  their  bill  in  the  month  of  July, 
1849.     The  rights  which  they  had  were  limited  to  the  period  which 
elapsed  between  the  19th  December,  1848,  and  the  19th  September, 
1849 ;  and  the  application  for  the  injunction  was  made  in  Jaly, 
1849.      The  order,  which  was  in  the  terms  already  mentioned, 
seems  to  me  to  be  capable  of  being  so  construed  as  that  the 
defendant  was  not  to  be  allowed  to  make  articles  to  which  the 
invention  or  design  applied  during  the  term  of  protection ;  and  it 
appears  by  the  answer  that  the  defendant  has  in  his  possession 
150  pieces  of  goods  to  which  the  invention  had  been  applied  during 
the  term.     Now  these  were  goods,  which,  if  the  plaintiffs  had  not 
[  *24i  ]       the  right  which  they  claimed,  the  defendant  was  free  to  dispose  *of 
to  his  own  advantage,  and  this  Court  would  not  have  had  any 
right  to  prevent  his  doing  so.    What  then  is  the  plaintiffs'  case  ? 
They  state  the  fact  of  the  registry,  and  that  there  had  been  no  pub- 
lication, but  do  not  state  any  of  the  facts  which  afterwards  appear 
upon  the  answer  of  the  defendant.     (His  Lordship  here  referred  to 
the  passages  of  the  answer  above  set  forth,  ante,  pp.  84,  85.) 

These  facts  then,  which  might  suppose  a  construction  of  the 
statute  contrary  to  the  allegations  in  the  bill,  do  not  appear  on  the 
bill,  but  come  out  in  the  answer.  There  is,  therefore,  a  question  of 
law,  whether  having  regard  to  the  facts  thus  appearing,  the  plain- 
tiffs are  entitled  to  the  protection  they  ask ;  and  there  is  also  a 
question  of  practice,  whether  the  facts  stated  in  the  answer  being 
material  to  the  determination  of  the  question,  and  being  within 
the  knowledge  of  the  plaintiffs  by  whom  the  case  was  brought 
forward,  and  who  obtained  an  ex  parte  injunction  upon  their  own 
statement,  whether  the  omission  of  the  statement  of  these  facts  in 
the  bill  does  not  constitute  a  reason  why  the  ex  parte  injunction  so 
obtained  should  be  dissolved.  Now  when  this  case  came  before 
the  Vice-Chancellor  of  England,  it  was  competent  for  bis  Honour 
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either  to  have  determined  the  law  by  refusing  ihe  injunction,  or  to  dalolibh 
have  left  the  parties  to  go  to  law  ;  or  he  might  have  dissolved  the  jabvib. 
injunction  as  not  properly  obtained,  it  being  the  duty  of  a  party 
who  comes  for  an  injunction  the  effect  of  which  is  to  deprive 
another  of  his  legal  right,  to  ascertain  for  himself  what  are  the 
facia  which  are  material  .to  be  brought  forward,  and  it  being  no 
excuse  for  him  to  say  that  he  was  not  aware  of  their  importance. 

Thus  if  the  order  of  the  Yicb-Ghamcbllor  of  England  was  not  [  ^^^  ] 
right  on  the  grounds  on  which  it  was  made,  I  think  his  Honour 
might  still  be  perfectly  right  in  dissolving  the  injunction  without 
deciding  upon  the  question  of  law  between  the  parties;  for  he 
might  most  reasonably  have  supposed  that  the  nature  of  the 
question  raised  was  such,  that  it  was  not  fit  for  the  interference  of 
the  Court,  or  was  a  point  to  be  ascertained  in  a  court  of  law  before 
this  Court  was  called  upon  to  interfere.  Now  with  regard  to  that 
point  I  will  say  a  word  or  two.  The  judgment  of  Lord  Cottenham 
in  Spottiswoode  v.  Clarke  (l)  to  which  reference  has  been  made, 
does  not  give  the  whole  of  the  circumstances  that  are  to  be  taken 
into  consideration  in  a  case  of  this  kind.  When  a  plaintiff  comes 
for  an  injunction  to  restrain  the  defendant  from  the  prosecution  of 
his  legal  right,  there  are  several  things  to  be  considered  :  not  only 
is  the  amount  of  the  injury  which  may  be  done  to  be  taken  into 
account,  but  also  the  extent  to  which  the  decision  at  law  upon  the 
subject  could  go,  and  the  degree  of  certainty,  more  or  less,  in 
reference  to  that  decision.  Taking  these  several  matters  into  con- 
sideration, the  Court  will  in  some  cases  refuse  to  interfere  at  all, 
and  in  others  refuse  to  interfere  otherwise  than  by  postponing  the 
question  for  a  time,  and  giving  the  opportunity  of  bringing  an 
action  in  the  meanwhile.  But  in  certain  other  cases,  where 
justice  cannot  be  done  without  it  between  the  parties,  the  Court, 
notwithstanding  the  inconvenience,  will  grant  the  injunction  in  the 
first  instance,  and  will  not  leave  the  party  to  any  other  course  of 
proceeding  to  ascertain  the  legal  right.  Which  of  these  courses  is 
the  proper  one  to  be  followed  must  depend  on  all  the  circumstances 
of  each  particular  case ;  and  I  think  it  is  ^dangerous  to  lay  down  [  *248  ] 
that  the  Court  must  interfere  in  a  case  of  such  a  nature  as  the 
present.  I  think  that  the  injunction  here  might  very  well  have  been 
dissolved  without  determining  the  question  of  law,  and  also  without 
determining  that  there  was  such  an  omission  on  the  part  of  the 
plaintiff  as  to  make  it  reasonable  to  dissolve  it  upon  that  account. 
(1)  78  B.  B.  63  (2  Ph.  154). 
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dalgltbh         Upon  the  whole  circnmstances  therefore  of  the  case,  and  without 

jAEviB.      venturing  to  proceed  to  a  construction  of  the  Act,  which  I  do  not 

think  quite  so  easy  as  may  be    supposed,   I    think  the    Vicb- 

Chancellor's  order  for  dissolving  the  injunction  to  have  been  right. 

The  Lord  Commissioner  Mr.  Baron  Bolfe  : 

I  also  think  that  the  order  of  the  Vice-chancellor  was  perfectly 
right.  The  point  I  had  the  most  doubt  about  was,  whether  there 
was  in  truth  any  injunction  existing  which  required  to  be  dissolved  ; 
but  I  confess  that  the  discussion  has  perfectly  satisfied  me  on  that 
point,  and  that  it  is  not  to  be  left  in  doubt  whether  the  party  is  to 
be  liable  to  be  attached  hereafter  for  a  breach  of  this  injunction. 

I  have  nothing  to  add  to  what  Lord  Langdale  has  said  upon  the 
general  merits  of  the  case ;  but  upon  one  point  it  seems  to  me 
proper  to  add  thus  much,  namely,  that  the  application  for  a  special 
injunction  is  very  much  governed  by  the  same  principles  which 
govern  insurances,  matters  which  are  said  to  require  the 
utmost  degree  of  good  faith,  ^* uberrima  Jides''  In  cases  of 
insurance  a  party  is  required  not  only  to  state  all  matters 
within  his  knowledge,  which  he  believes  to  be  material  to  the 
question  of  the  insurance,  but  all  which  in  point  of  fact  are  so.  If 
he  conceals  any  thing  that  he  knows  to  be  material,  it  is  a  fraud ; 
[  *244  ]  but  besides  that,  if  *he  conceals  any  thing  that  may  influence  the 
rate  of  premium  which  the  underwriter  may  require,  although  he 
does  not  know  that  it  would  have  that  efifect,  such  concealment 
entirely  vitiates  the  policy.  So  here,  if  the  party  applying  for  a 
special  injunction,  abstains  from  stating  facts  which  the  Court 
thinks  are  most  material  to  enable  it  to  form  its  judgment,  he 
disentitles  himself  to  that  relief  which  he  asks  the  Court  to  grant. 
I  think,  therefore,  that  the  injunction  must  fall  to  the  ground. 


I860. 
June  26. 

Shad  WELL, 
V.-C. 

On  Appeal. 

Lord 

Lanodalb, 

M.R., 

ROLFE,  B., 

Lords  Com- 
miflsioners. 
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BURBIDGE  V.  ROBINSON  (1), 

(2  Mao.  &  G.  244—246.) 

One  of  several  defendants  by  his  answer  admitted  the  possession  of  docu- 
ments, but  by  an  affidavit  subsequently  filed  stated  that  since  his  answer  he 
had  deposited  them  with  one  of  his  co-defendants.  A  motion  for  their 
production  refused  in  the  absence  of  the  co-defendant. 

This  was  an  application  on  the  part  of  the  defendant  W.  Robinson 
to  discharge  an  order  of  the  Yice-Ghancellor  of  England,  dated 

(1)  Plant  V.  Kendrick  (1875)  L.  R.  10  0.  P.  692,  seems  to  be  not  quite 
consistent  with  this  case. — 0.  A,  S. 
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the  8th  Jane,  1850,  ordering  the  production  by  the  defendant     Bubbidge 
W.  Bobinson  in  the  usual  way  of,  among  other  documents,  three     robinson. 
bills  of  exchange,  admitted  by  him  in  his  answer  to  be  in  his 
possession. 

The  object  of  the  suit  was  to  impeach  the  bills  in  question ;  and 
an  injunction  had  been  obtained  by  the  plaintiff  restraining  execu- 
tion in  an  action  at  law  for  the  amount  of  the  bills.  In  this  action 
a  judgment  had  been  recovered,  on  which  the  defendants  in  equity 
were  proceeding  to  outlaw  the  plaintiff. 

The  defendant  W.  Robinson,  by  his  answer,  admitted  the  posses- 
sion of  the  bills,  but  by  an  affidavit  subsequently  filed,  stated  that 
he  had  since  placed  them  in  the  hands  of  Robert  Cook,  another  of 
the  defendants,  as  a  security  for  money  due  by  him,  W.  Robinson, 
to  R.  Cook.  The  *defendant  W.  Robinson  offered  to  procure  the  [  *245  ] 
inspection  of  the  bills,  but  objected  to  their  being  produced  in  the 
usual  way. 

Mr.  Stuart  and  Mr.  Martindale,  in  support  of  the  application, 
contended,  that  the  order  of  the  Yice-Ghancbllob  was  wrong  in 
form,  as  being  made  on  W.  Robinson  only;  that  the  bills  of 
exchange,  being  in  fact  the  title  deeds  of  the  defendant,  ought  not 
to  have  been  ordered  to  be  delivered  up.  They  referred  to  Taylor  v. 
Rundell  (1),  Blenkinsopp  v.  Blenkinsopp  (2) ;  The  Mayor  ofBenvick  v. 
Murray  (3). 

Mr,  RoU  and  Mr.  Bazalgette,  for  the  plaintiff,  and  in  support 
of  the  Yice-Chancellor's  order : 

The  answer  having  admitted  the  possession  of  the  bills,  and  the 
parting  with  them  being  subsequent  to  the  answer,  the  Court  will 
enforce  against  the  defendant  the  plaintiff's  right  to  a  production. 
The  right  of  the  plaintiff  to  the  production  is  clear,  for  there  is 
nothing  alleged  to  show  that  the  bills  are  wanted  by  the  defendant 
for  any  legitimate  purpose.  The  case  of  The  Mayor  of  Bericick  v. 
Murray  (8)  is  distinguishable  from  the  present. 

Without  calling  for  a  reply. 

The  Lord  Commissioner  Lord  Langdale  delivered  the  judgment  of 
the  Court  as  follows : 

The  rule  as  to  the  production  of  documents  is  one  in  acting  upon 

(1)  54  B.  B.  227  (1  Cr.  &  Ph.  104).  (3)  84  B.  B.  150  (1  Mac.  &  G.  530). 

(2)  78  B.  B.  216  (2  Fh.  607). 
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BuBBiDOE     which  great  attention  is  required ;  it  ought,  however,  to  be  strictly 
Robinson,     enforced.     If  the  documents  in  question  had  been  in  the  possession 
of  W.  Robinson,  we  should  not  have  considered  that  the  order  made 
[  •246  ]      by  the  *Vicb-Chancbllor  ought  to  be  disturbed,  the  general  rule 
being  that  the  plaintiff  is  entitled  to  production  when  possession  is 
admitted  by  the  defendant.    Nor  should  we  have  been  disposed  to 
vary  the  order,  if,  after  hearing  the  parties,  the  Yioe-Ghancbllor 
had  exercised  his  discretion    as    to    the    mode    of    production. 
The  answer  of  the  defendant  admits   the  possession ;  but  it    is 
not  doubted  that  an  affidavit  may  be  used  to  explain  why,  not- 
withstanding such  admission,  the  defendant  is  entitled  to  a  protec- 
tion which  he  did  not  claim  by  his  answer.    Here  it  appears  that 
the  defendant  has  parted  with  the  documents,  and  that  they  are 
now  in  the  hands  of  another  party.     The  effect,  therefore,  of  making 
the  order  must  be  to  direct  the  defendant  to  do  an  act  which  it  is 
not  in  his  power  to  perform,  for  this  is  not  like  the  case  of  docu- 
ments in  the  hands  of  a  solicitor  over  whom  the  client  has  a  control. 
The  defendant  R.  Cook  has  an  interest  in  these  bills,  and  the  Court 
is  asked  to  make  an  order  affecting  this  interest  in  his  absence. 

Without,  therefore,  going  into  the  use  which  may  be  made  of 
these  documents,  and  looking  at  the  fact  that  we  are  asked  to  make 
an  order  which  it  may  be  impossible  for  the  defendant  to  obey,  and 
one  which  affects  the  interest  of  a  party  in  his  absence,  we  think 
that  the  three  bills  of  exchange  ought  to  be  excepted  from  the  order 
to  produce. 

t««.       The  ATTOENEY-GENEEAL    v.    The  CORPOEATION 
^''- %!'•"•  OP  LONDON  (1). 

1860.  (2  Mac.  &  G.  247—273 ;  S.  0.  2  H.  &  Tw.  1 ;    19  L.  J.  Oh.  314;  14  Jur.  205; 

•^f^*-  affg.  12  Beav.  8.) 

Lord  A  plaintiff  is  entitled  to  discovery  from  the  defendant,  not  only  of  that 

^^^LC^^**'  which  constitutes  his,  the  plaintiff's,  title,  but  also  for  the  purpose  of 

r  9i7  1  repelling  what  he  anticipates  will  be  the  case  set  up  by  the  defendant. 

^         -'  This  does  not  extend,  however,  to  a  discovery  of  the  evidence  upon  which 

the  anticipated  case  of  the  defendant  is  to  be  supported. 

The  object  of  the  Act  21  Jac.  L  c.  14,  was  to  put  a  defendant  litigating 
with  the  Crown  in  the  same  situation  as  any  other  defendant ;  but  this 
statute  does  not  apply  in  equity,  where,  in  the  matter  of  discovery,  the 
Crown  and  a  subject  litigating  together  are  precisely  on  the  same  footing 
as  ordinary  parties. 
Stmble,  A  defendant  cannot  protect  himself  from  discovery  on  the  ground 

(1)  NichoU    V.     Wheeler    (1886)    17      uprm-Tytie  [1897]  2  Q.  B.  384, 66  L.  J. 
a  B.  D.  101,  65  L.  J.  Q.  B.   231;      Q.  B.  593.  77  L.  T.  203. 
Att-Gen,  v.  Corporation  of  NewcastU- 
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of  diflcloemg  the  evidence  of  his  title,  where  his  only  allegation  of  title  is  A.-G. 

negativing  the  title  of  the  plaintiff.  *• 

Where  the  bill  charges  that  the  defendant  is  in  possession  of  documents   pJJ!«,,«!^^" 
which  relate  to  the  matters  in  question  in  the  suit,  the  defendant  cannot      London. 
protect  himself  from  setting  out  a  list  and  description  of  such  documents  by 
merely  alleguig  his  belief  that  they  do  not  contain  evidence  of  or  tend  to 
show   the  plaintiff's  title,   but  he  is   bound  distinctly  to  negative  the 
allegations  in  the  bUl. 

The  authorities  on  the  above  points  examined  and  commented  on. 

An  agent  cannot  get  an  adverse  title,  unless  he  can  distinctly  show  that 
the  acts  on  which  he  relies  are  in  respect  of  title,  and  not  in  respect  of 
agency. 

In  a  suit  by  the  AUomey-Oeneral  the  general  rule  as  to  costs  is,  that,  as 
the  Crown  does  not  pay  costs,  the  Atturney-Oeneral  does  not  receive  costs 
where,  if  a  private  individual,  he  could  have  been  called  on  to  pay  them. 
Wbere,  however,  if  a  private  individual  he  could  not  have  been  called  on  to 
pay  costs,  the  rule  does  not  apply. 

Thus,  in  a  case  where  the  Attorney- Oeneral  had  excepted  to  the  defen- 
dant's answer  for  insufficiency,  and  the  exceptions  had  been  allowed  by  the 
Master :  Held,  on  affirming  this  decision,  by  the  Mabteb  of  thx  Bolls 
and  subsequently  on  appeal  by  the  IjO&d  Chanobllob,  that  the  Attorney" 
General  was  entitled  to  costs,  the  iiile  being  that  a  party  who  merely 
supports  the  decision  of  a  com})eteut  jurisdiction  is  never  called  on  to  pay 
the  costs  of  so  doing. 

The  information  in  this  case  was  filed,  ex  officio^  by  Sir  Frederick 
Pollock,  her  Majesty's  Attorney-General,  on  the  15th  February, 
1844,  for  the  purpose  of  determining  the  respective  rights  of  the 
Crown  and  of  the  corporation  of  the  city  of  London  in  the  soil  and  bed 
of  the  river  Thames,  and  of  the  shores  thereof,  between  certain  limits. 

To  this  information  the  corporation  demurred,  and,  on  the  17th  I  248  ] 
April,  1845,  their  demurrer  was  overruled  by  the  Master  op  the 
Bolls,  whose  decision  was,  on  the  18th  March,  1848,  confirmed  on 
appeal  by  the  House  of  Lords  (i).  An  answer  was  then  put  in  by 
the  corporation,  and  to  this  answer  the  Attorney-General  took  five 
exceptions,  which  were  allowed  by  the  Master.  The  corporation 
excepted  to  the  Master's  report,  and  their  exceptions  having  been 
overruled  with  costs  by  the  Master  op  the  Rolls,  they  now  appealed, 
both  on  the  question  of  sufficiency  and  on  that  of  the  costs,  to  the 
Lord  Chancellor. 

In  order  to  render  intelligible  the  points  under  discussion,  it 
l>ecomes  necessary  to  make  the  following  statement  of  the  pleadings 
iu  the  suit. 

The  information  stated  the  right  of  the  Crown  to  the  matters 

in  question,  to  the  following  effect :  that  by  the  Royal  prerogative, 

the  ground  and  soil  of  the  coasts  and  shores  of  the  sea  round  this 

kingdom,  and  the  ground  and  soil  of  every  port  haven  and  arm  of  tfae 

(1)  1  H.  L.  C.  440,  see  poet,  p.  107. 
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A.-G.        sea  creek  pool  and  navigable  river  thereof  into  which  the  sea  ebbs 

thb%)k-     *^d  flows,  and  also  the  shore  lying  between  high-water  mark  and 

^^Lo^^^^  ^'  low-water  mark  at  ordinary  tides,  belong  to  her  Majesty,  and  her 

Majesty  has  a  right  of  empire  or  government  over  the  navigable 

rivers  of  the  kingdom  ;  that  her  Majesty  and  her  progenitors  time 

out  of  mind,  is  and  have  been  seised  in  right  of  the  Grown  of 

England  of  and  in  the  port  and  haven  of  London,  and  of  the  river 

Thames,  the  same  being  an  arm  of  the  sea  into  which  the  sea  has 

[  *249  ]      always  flowed  and  reflowed ;  and  that  the  same  river  is  ^also,  and 

from  time  immemorial  has  been,  an  ancient  Boyal  and  navigable 

river  and  King's  highway  for  all  persons,  with  their  ships  vessels 

boats  and  crafts  to  pass  repass  and  navigate  at  their  free  will  and 

pleasure,  and  to  moor  their  vessels  in  convenient  parts  of  the  river, 

not  impeding  the  navigation. 

The  information  then  stated,  that  the  mayor  or  the  corporation 
of  London  had,  for  a  very  long  period,  either  by  prescription  or 
under  some  grant  from  the  Grown,  exercised  the  ofiice  of  Con- 
servator of  the  river,  and  that  the  corporation  had  lately  claimed, 
not  only  to  exercise  by  the  mayor  such  office  of  Conservator,  but 
had  also  claimed  the  freehold  of  the  soil  and  bed  of  the  river,  and 
of  the  shores  between  high  and  low  water  mark  within  the  same 
limits  in  which  the  office  of  Conservator  was  exercised.  It  then 
alleged  that,  under  such  claim,  the  corporation  had  made  grants  to 
various  parties,  enabling  them  to  embank  the  soil  of  the  river,  and 
to  build  thereon  between  high  and  low  water  mark,  and  charged 
that  these  grants  were  bad,  inasmuch  as  the  corporation  had  not 
the  title  to  the  freehold  which  they  claimed,  and  inasmuch,  also,  as 
these  grants  were  injurious  to  the  navigation  of  the  river,  and, 
therefore,  to  permit  them  would  be  contrary  to  the  duty  of  the 
corporation  as  exercising  the  office  of  Conservator. 

The  information  then  charged,  that  the  defendants  pretended 
that  the  corporation  had  such  title  to  the  freehold  of  the  soil  and 
bed  and  shores  of  the  river,  as  before  stated,  under  some  grant 
from  the  Crown,  and  met  this  pretence  by  a  charge  that  no  charter 
or  letters  patent  given  or  granted  by  any  of  her  Majesty's  pre- 
decessors, contained  any  grant  of  the  soil  and  bed  of  the  river,  or 
[  *260  ]  of  the  shores  thereof  ^between  high  and  low  water  mark,  to  the 
corporation  of  London.  It  then  charged,  that  the  defendants  pre- 
tended that  they  had  some  charters  which  did  not  contain  'any 
grant  of  the  soil  and  bed  or  shores  of  the  river,  but  which 
recognised  such  grant ;  and  it  met  thi^  pretence  by  charging,  that 
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iu  no  charter  granted  to  the  city  of  London,  had  any  immemorial         A.-a. 
right  of  the  corporation  to  the  ownership  of  the  soil  and  bed  and     the^gor- 
shores   of    the  river,  as  arising  from  any  previous  grant,   been  ^^JJ^^***^ 
recognised  and  confirmed.     It  then  charged,  as  another  pretence  of 
the  defendants,  a  grant  or  charter  of  the  23  Hen.  VI.,  including  a 
graut  of  the  matters  in  question ;  and  met  this  by  charging,  that 
such  charter  was  of  no  force  and  effect  to  pass  to  the  corporation  the 
soil  bed  and  shores  of  the  river,  and  that,  if  the  language  of  the 
charter  were  sufficient  for  that  purpose,  the  same  charter  had  been 
subsequently  revoked  or  annulled.      It  then  charged,  that  the 
defendants  pretended  that  they  had  a  right  to  the  soil  and  bed  and 
shores  of  the  river  founded  on  immemorial  usage,  proved  by  certain 
acts  of  ownership ;  and  it  met  this  pretence  by  charging  that  no 
sufficient  acte  of  ovmership  could  be  shown  as  evidence  that  the 
pretended  right  of  the  corporation  to  the  soil  and  bed  and  shores  of 
the  river  was  founded  on  immemorial  usage.    It  then  charged  that, 
even  if  the  soil  and  bed  of  the  river  and  the  shores  thereof  between 
high  and  low  water  mark  had  been  granted  to  the  corporation,  yet, 
inasmuch  as  the  embankmente  were  a  nuisance,  such  ownership  of 
the  soil  and  bed  and  shores  of  the  river,  as  claimed  by  the  corpora- 
tion, would  not  authorise  the  grants  made  by  the  corporation.    It  then 
charged,  that  the  defendants  had  in  their  possession  some  charters, 
letters  patent,  &c.,  relating  to  the  matters  aforesaid,  whereby  the 
truth  of  the  several  matters  thereinbefore  mentioned  would  appear. 

The  information  contained  specific  interrogatories,  founded  on  L  251  ] 
the  above  charges,  for  the  purpose  of  obtaining  discovery  :  first,  as 
to  the  charters  alleged  by  the  defendants  to  contain  a  grant  of  the 
bed  and  soil  and  shores  of  the  river ;  secondly,  as  to  the  charters 
allied  to  contoin  a  recognition  of  such  grant ;  thirdly,  as  to  the 
charter  of  the  23  Hen.  YI. ;  fourthly,  as  to  the  alleged  acts  of 
ownership  in  evidence  of  immemorial  usage ;  and  fifthly,  as  to  the 
documents  generally  m  the  possession  of  the  defendants. 

The  answer  of  the  corporation  denied  the  title  of  the  Crown  to 
the  bed  and  soil  and  banks  of  the  river,  within  the  limits  in  the 
information  mentioned.  The  defendants  submitted,  as  a  matter  of 
law,  whether  the  Grown  had  such  general  right  as  in  the  information 
alleged.  They  claimed  to  have  been,  from  time  immemorial,  seised 
and  possessed  of,  and  well  entitled  unto,  and  to  have  been  in  the 
actual  uninterrupted  possession  of,  by  the  exercise  of  acts  of  owner- 
ship, the  bed  and  soil  of  the  river  Thames  and  the  banks  and  shores 
thereof  between  high  and  low  water  mark,  and  to  have  been  for  all 
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A..Q.  the  time  aforesaid,  in  the  actual  and  exclusive  exercise  and  enjoy- 
The^Cor-  nient  of  all  such  rights  and  powers  as  belonged  to  and  were  capable 
poRATioN  OP  of  being  exercised  and  enjoyed  by  the  owner  of  the  legal  estate  and 
interest  in  the  bed  and  soil  and  banks  of  the  said  river  within  the 
limits  in  question.  They  admitted  that  they  had,  by  the  mayor, 
held  the  office  of  Conservator  of  the  river ;  but  submitted,  that  their 
rights  as  such  Conservator,  were  distinct  from,  but  were  compatible 
with,  their  rights  of  ownership. 

With  respect  to  the  first  four  heads  of  discovery  sought  by  the 
information  as  above  stated,  the  defendants  submitted,  that   to 

[  *252  ]  compel  such  discovery  would  *be  to  violate  the  spirit  and  intention 
of  the  statute  21  Jac.  I.  c.  14  (of  which  they  claimed  the  benefit), 
and  a  subversion  of  the  common  law  right  and  principle,  that  the 
claimant  of  an  estate  of  freehold  shall  recover  by  the  strength  of 
his  own  title,  and  shall  have  no  right  to  a  discovery  of  the  title  by 
which  such  estate  is  held. 

With  regard  to  the  fifth  head  of  discovery,  which  related  to  the 
documents,  they  admitted  that  they  had  in  their  possession  certain 
deeds,  instruments,  charters,  letters  patent,  &c.,  relating  to,  and 
touching  and  concerning  the  said  right  and  title  of  the  defendants 
to  the  freehold  of  the  bed  and  soil  of  the  said  river  Thames  and 
the  enjoyment  thereof,  all  which  several  deeds,  instruments, 
charters,  letters  patent,  &c.,  evidenced  and  showed,  or  tended  to 
evidence  and  show,  such  right  and  title  of  the  defendants  as  afore- 
said, and  all  which  the  defendants  were  advised  and  believed 
formed  material  parts  of  the  evidence  possessed  by  the  defendants 
of  their  aforesaid  right  and  title,  and  all  which  were  intended  to  be 
made  use  of  and  given  in  evidence  by  the  defendants  in  support  of 
their  said  right  and  title  in  this  cause,  and  none  of  which  said 
several  deeds,  instruments,  charters,  letters  patent,  &c.,  did,  as  the 
defendants  were  advised  and  believed,  evidence  or  tend  to  show  or 
prove  the  pretended  and  alleged  right  of  the  Crown  set  up  in  the 
information,  nor  would  the  informant  derive  any  proof  in  support 
of  his  case,  from  the  production  of  such  deeds,  instruments,  charters, 
letters  patent,  (&c.,  or  any  or  either  of  them ;  but  the  defendants  said 
that  they  could  not  specify  or  describe  such  deeds,  instruments, 
charters,  letters  patent,  &c.,  or  any  or  either  of  them,  in  any  list  or 
schedule  without,  as  they  were  advised  and  believed,  disclosing  the 

[  *253  ]  nature  and  character  of  the  ^evidence  on  which  they  intended  to 
rely  as  proof  of  their  aforesaid  right  and  title ;  and,  therefore, 
under  the  circumstances  therein  stated,  the  defendants  submitted 
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and  insisted  that  they  were  not  bound,  and  ought  not  to  be  com-        a.-g. 
pelled,  to  set  forth  a  list  or  schedule  of  such  deeds,  instruments,     the  Cos- 
charters,  letters  patent,  &c.     The  defendants  admitted  the  posses-  ^lokdon  ^^ 
sion  of  other  documents  relating  to  the  matters  in  the  information 
mentioned  other  than  the  title  of  the  defendants  to  the  bed  and  soil 
of  the  river,  a  list  of  which  they  set  forth  in  the  schedule,  and  save 
as  aforesaid  they  denied,  &c. 

The  exceptions  taken  by  the  Attorney-General  complained  of  the 
answer  as  insufficient,  in  not  having  answered  the  interrogatories 
relating  to  the  five  heads  of  discovery  above  mentioned. 

The  following  are  the  interrogatories  to  which  the  first  four  of 

these  exceptions  severally  referred.    First,  ''  Whether  it  is  not  true 

that  no  charter  or  letters  patent  given  or  granted  by  any  of  her 

Majesty's  predecessors.  Kings  or  Queens  of  this  realm,  contain  any 

grant  of  the  ground  soil  or  bed  of  the  river  Thames,  or  of  the 

shores  thereof  between  high  and  low  water  mark,  to  the  mayor 

commonalty  and  citizens,  or  how  do  the  defendants  make  out  the 

contrary;  and  that  the  defendants  may  discover  and  set  forth, 

under  or  by  what  charter  or  letters  patent  or  other  grant  they  claim 

to  be  entitled  to  the  freehold  of  the  soil."     Second,  ''  Whether  it  is 

not  true  that  in  no  charter  or  charters  granted   to  the  city  of 

London  by  any  of  her  Majesty's  predecessors,  has  any  immemorial 

right  of  the  mayor  commonalty  and  citizens  to  the  ownership  of 

the  soil  bed  and  shores  of  the  river,  as  arising  from  some  previous 

grant  as  aforesaid,  been  recognised  and  confirmed,  or  how  do  the 

defendants  make  out  the  contrary ;  *and  that  the  defendants,  the       L  *254  ] 

major  commonalty  and  citizens  may  discover  and  set  forth  by  what 

charters  or  letters  patent  or  other  documents  they  maintain  that 

the  said  pretended  right  is  recognised   and  confirmed."     Third, 

''Whether  it  is  not  true  that  the  charter  or  letters  patent  of  King 

"  Henry  VI.  is  or  are  of  no  force  and  effect  to  pass  or  convey  to  the 

said  mayor  commonalty,   and   citizens    the  said   soil."    Fourth, 

''  Wliether  it  is  not  true  that  no  sufficient  acts  of  ownership  on  the 

part  of  the  mayor  commonalty  and  citizens,  or  other  deeds  matters 

or  things  can  be  shown,  as  evidence  of  such  immemorial  usage." 

The  fifth  and  last  exception  related  to  the  general  enquiry  as  to 
the  possession  of  documents,  the  answer  to  which  has  been  above 
set  out. 

Mr.  BetheU^  Mr.  Serjeant  Merewether,  and  Mr.  Randell,  for  the 
defendants. 

B.E. — VOL.  LXXXVI.  7 
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[255] 


A.-0  The  Solicitor-General  {Sir  John  Romilly),    and    Mr.    MavJe^ 

The^Cob-     supported  the  decision  of  the  Master  of  the  Bolls. 

POBATION  OP 

LONDON.  j^^,  BetheU,  in  reply. 

[The  arguments  on  both  sides,  and  the  principal  authorities  cit^ 
in  reference  to  the  right  to  discovery,  are  sufficiently  stated  in  the 
judgment  of  the  Lord  Chancellor.] 

Dee,  17.  The  Lord  CHANCELLOR,  after  referring  shortly  to  the  general  8tate< 
ments  of  title  contained  in  the  information,  and  to  the 
pretences,  and  to  the  charges  meeting  those  pretences,  as  above 
set  out,  and  also  to  the  answer  of  the  defendants  in  reference 
to  the  question  of  title,  proceeded  as  follows : 

[  256  ]  The  defendants,  by  their  answer,  deny  the  title  of  the  plaintiff 

to  the  bed  and  shores  of  the  river :  they  do  not,  it  is  true,  set  up 
any  title  in  themselves  other  than  what  may  arise  from  possession ; 
but  still  they  distinctly  allege  their  own  right,  and  negative  that  of 
the  plaintiff.  Now  nothing  can  be  more  clear,  from  authority  and 
universal  practice,  than  that  a  plaintiff  is  entitled  to  discovery  not 
only  of  that  which  constitutes  his  own  original  title,  but  that  he  is 
also  entitled  to  a  discovery  for  the  purpose  of  repelling  what  he 
anticipates  will  be  the  defence.  Since  replications  have  been 
disused,  the  plaintiff  endeavours  to  obtain  what  he  before  would 
have  got  by  a  replication,  by  anticipating  the  defence  if  he  knows 
what  it  is,  and  alleging  those  facts  which,  if  true,  would  show  that 
the  defence  is  not  available  against  him.  An  ordinary  instance  of 
this  is  a  release  which  the  plaintiff  thinks  he  can  impeach :  in  sach 
a  case  the  bill  leaves  untouched  the  question  of  the  original  title, 
but  anticipates  that  the  defendant  will  set  up  a  release,  and  on  this 
supposition  charges  that  which  would  prevent  the  operation  of  the 
release.  But  a  more  ordinary  case,  and  one  more  adapted  to  the 
immediate  circumstances  of  the  present,  is  where  a  plaintiff  antici- 
pates the  defence  of  purchase  without  notice.  In  this  case  the 
plaintiff  makes  the  defendant  pretend  a  purchase  without  notice, 
and  then  charges  circumstances  which  would  show  that  there  was 
notice,  so  as  to  destroy  the  defence  which  he  thinks  will  be  set  up. 
This  is  the  ordinary  method  where  the  plaintiff  can  anticipate 
what  the  defence  will  be ;  but  if  a  defence  may  be  set  up  which 
he  cannot  anticipate,  the  universal  practice  (I  shall  see  presently 
whether  it  is  supported  by  authority),  in  order  to  meet  the  whole 

[  ^257  ]      of  the  defendant's  case,  is,  to  ask  the  defendant  what  his  ^defence 
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is.  It  WAS  said  in  argument  that  an  answer  has  only  two  objects,  A.-a. 
the  one  for  affording  to  the  plaintiff  the  discovery  of  that  which  th/cor- 
constitutes  his  title,  and  the  other  for  enabling  the  defendant  to  ^^^ondon  ^^ 
set  up  what  he  relies  upon  as  his  defence ;  but  I  apprehend  that 
there  is,  on  the  part  of  the  plaintiff,  a  right  in  addition  to  that 
which  is  stated  in  this  proposition,  and  that,  independently  of 
discovery  to  show  his  title,  he  is  entitled  to  a  discovery  to  repel  the 
defence  which  he  expects  will  be. set  up  against  iL  For  this  we 
have  the  authority  of  Lord  Bedbsdale  and  the  Yice-Chancellor 
WiORAX.  Lord  Bedesdale  says  (i),  ''  The  plaintiff  has  a  right  to 
the  discovery  of  the  case  on  which  the  defendant  relies,  and  of  the 
manner  in  which  he  means  to  support  it."  Yice-Chancellor 
WiGRAM  rather  quarrels  with  the  generality  of  this  proposition, 
saying,  however  (2),  *•  Thut  a  plaintiff  is  entitled  to  a  discovery  of 
the  case  on  which  the  defendant  relies,  that  is,  that  the  plaintiff  is 
entitled  to  know  what  the  case  is,  admits  of  no  doubt : "  nor  does 
it  admit  of  any  doubt,  for  if  the  plaintiff  apprehends  that  the 
defendant  will  not  put  some  matter  in  issue  which  may  constitute 
his  defence,  or  if  he  wishes  for  more  information  about  it  than  he 
thinks  he  is  likely  to  get  without  putting  such  a  question,  he  has 
a  right  to  ask  what  the  defence  is.  It  is  quite  a  different  matter 
that  he  is  not  entitled  to  the  evidence  upon  which  that  defence  is 
intended  to  be  supported ;  and  I  apprehend  that  the  language  of 
Lord  Bedesdale  has  been  rather  misunderstood  by  Yice-Chancellor 
WiGRAM,  because  when  Lord  Bedesdale  says  that  the  plaintiff  is 
entitled  to  a  discovery  of  the  case  on  which  the  defendant  relies, 
and  of  the  manner  in  which  he  means  to  support  it,  Lord  Bedes- 
DAixB  does  not  ^intend  to  say  that  he  is  entitled  to  all  the  evidence  [  *2o8  ] 
by  which  it  is  to  be  proved,  but  only  that  he  has  a  right  to  know 
what  the  case  is.  It  is  not,  therefore,  enough  for  a  defendant  to 
deny  the  plaintiff's  title  and  to  assert  his  own,  but  he  must  also 
show  how  he  derives  his  right,  must  show,  in  short,  that  he  has  a 
title  which,  if  proved,  would  displace  that  of  the  plaintiff.  It  does 
not  follow  from  this  that  the  plaintiff  is  entitled  to  see  the  docu- 
ments by  which  the  defendant's  title  is  proved :  on  the  contrary, 
the  aothorities  show  that  he  is  not ;  and  Lord  Bedesdale  himself 
expressly  draws  that  distinction:  he  says  (3),  ''Where  the  title  of 
the  defendant  is  not  in  privity,  but  inconsistent  with  the  title  made 
by  the  plaintiff,  the  defendant  is  not  bound  to  discover  the  evidence 

(I)  Mit  PL  p.  9,  ed.  4.  pi.  372.  ed.  2. 

^2}  Wigram  on  Discovery,  p.  285,  (3)  Mit.  PL  p.  190,  ed.  4. 
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A.-G.        of  the  title  under  which  he  claims."     We  have  it,  therefore,  on  the 
Th/cob-     authority  of  Lord  Bedesdale,  that  the  plaintiff  is  entitled  to  know 
^^LoNDON.^^  what  the  defendant's  case  is,  and  how  he  makes  it  out,  but  not  to 
see  the  proofs  by  which  that  case  is  to  be  established. 

Now  it  was  said  tliat  the  statute  of  James,  as  pleaded  in  the 
answer,  gives  a  party  against  whom  the  Grown  is  litigating,  an 
advantage  different  from  that  which  belongs  to  every  other  defen- 
dant. I  do  not  at  all  so  understand  it.  The  object  of  the  statute 
was  to  put  a  party  who  was  contesting  with  the  Grown  in  the  same 
situation  as  a  party  contesting  with  any  other  plaintiff;  but  here 
in  equity  the  Crown  and  the  subject  always  were  on  the  same 
footing,  and  they  are  on  the  same  footing  now :  there  was  no  evil 
therefore  to  be  remedied.  At  law,  however,  there  was,  arising 
from  technical  reasoning,  a  great  injury  accruing  to  a  defendant 
[  *269  ]  in  litigation  with  the  Crown.  The  Crown's  *title  was  taken  to  be 
proved,  unless  a  contrary  title  was  set  out  and  pleaded.  That  was 
a  privilege  which  the  Crown  maintained  against  a  defendant  at 
law ;  but  no  such  privilege  has  ever  been  asserted  here ;  nor  am  I 
at  all  aware  of  there  being  any  different  rule,  as  far  as  discovery 
is  concerned,  applicable  to  a  suit  between  the  Crown  and  a  subject, 
and  a  suit  between  ordinary  parties. 

It  is  to  be  considered,  then,  what  it  is  that  the  defendants  in  the 
present  case  have  set  out.  They  have  certainly  negatived  the 
plaintiff's  title,  but  have  not  set  out  any  distinct  title  in  themselves, 
except  that  which  arises,  or  may  be  inferred,  from  the  absence  of 
title  in  the  plaintiff.  They  are  Conservators  of  the  river,  but  they 
say  that  that  Conservancy  is  distinct  from  their  title  to  the  soil. 
No  doubt  it  is ;  but  it  is  not  to  be  lost  sight  of,  that  it  may  never- 
theless  give  an  opportunity  for  what  would  be  very  important  acts 
of  ownership  and  jurisdiction  over  the  Thames,  if  they  were 
exercised  by  a  party  who  had  not  that  access  which  the  right  of 
Conservancy  gives  to  the  defendants.  An  agent  cannot  well  get  an 
adverse  title,  unless  he  can  very  distinctly  show  that  what  he  has 
done  is  in  respect  of  title,  and  not  in  respect  of  his  agency.  That 
is  exactly  the  situation  in  which  the  defendants  stand ;  and  in  that 
view,  in  order  hereafter  to  see  how  far  acts  of  agency  negative  the 
plaintiff's  title,  for  which  purpose  alone  they  could  be  used,  by 
showing  an  adverse  title  in  the  defendants,  it  never  can  be  lost 
sight  of  that  the  defendants  are  Conservators.  It  has  been  argued, 
however,  that  this  is  not  so,  and  that  in  point  of  fact  the  office  of  Con* 
servator  is  exercised  by  the  Lord  Mayor,  and  not  by  the  corporation.. 
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Now  how   that  may  be  upon  the  charters  I  do  not  inquire;  but         a.-G. 
I  find  apon  the  answer  that  there  is  a  most  distinct  ^statement     thb^Cor- 
thak  the  defendants  are  themselves  the  Conservators.     The  answer  ^oration  of 

liONDON. 

states  that  they  exercise  that  jurisdiction  by  means  of  the  Lord  ['^eo] 
ilayor  of  London  acting  for  them,  but  that  the  right  to  the  Con- 
servancy is  in  the  corporation.  This  statement  is  to  be  found  in 
various  passages ;  and  that  it  may  be  stated  more  broadly  than  the 
charters  warrant,  is  immaterial:  it  is  sufficient  for  the  present 
purpose  to  show  that  that  is  the  title  which  the  defendants  claim. 

[After  making  some  further  preliminary  observations,  the  Lord 
Chakcellob  proceeded  to  consider  the  exceptions  as  follows :] 

Now  the  first  exception  is  in  reference  to  the   interrogatory,        [  262  ] 

^'  Whether  it  is  not  true  that  no  charters  or  letters  patent  given  or 

granted  by  any  of  her  Majesty's  predecessors  Kings  or  Queens  of 

this  realm  contain  any  grant  of  the  ground,  soil,  or  bed  of  the  river 

Thames,  or  of  the  shores  thereof  between  high  and  low  water  mark, 

to  the  mayor  commonalty  and  citizens,  or  how  do  the  defendants 

make  out  the  contrary."     That  is  not  the  whole  of  the  interrogatory, 

but  I  take  that  branch  first.     If  the  plaintiff  is  right  in  the  general 

proposition  that  all  beds  of  all  navigable  rivers  are  vested  in  the 

Crown,  as  laid  down  by  Lord  Halb,  then  the  defendants  can  only 

claim  by  some  grant  from  the  Crown.     Now  the  defendants  have 

not  told  us  how  they  claim,  and,  therefore,  if  they  are  entitled  to 

go  into  the  case  at  all  upon  these  pleadings,  they  may  be  able  to 

establish  their  title,  and  may  intend  to  establish  it  by  producing 

some  charter.     But  the  plaintiff  says  there  is  no  charter  containing 

any  grant  of  the  soil.     The  question  then  between  the  parties  being 

to  whom  the  soil  belongs,  the  plaintiff  says  that  charters  have 

piissed  from  the  Crown  to  the  corporation  of  London,  and  that  in 

none  of  them  is  there  any  grant  of  the  soil.     He  therefore  does  not 

ask  to  see  these  charters,  which  may  or  may  not  operate  for  the 

advantage  of  the  defendants,  but  it  being  part  of  his  case,  that  in 

all  deeds  which  are  proveable  between  him  and  the  defendants, 

there  is  no  grant  of  the  soil  or  bed  of  the  river,  he  has  clearly  a 

right  to  discovery,  in  order  that,  *when  the  matter  comes  to  a       [  ♦2153  ] 

hearing,  he  may  have  an  admission  from  the  defendants  themselves 

that   no  charter  contains  any  such  grant.      This  falls  distinctly 

within  the  principle  of  the  cases  to  which  1  have  already  referred ; 

and  it  is  quite  independent  of  knowing  what  the  defence  is,  that 

the  plaintiff  has  a  right  to  a  discovery  of  what  those  charters  do  or 

do  not  contain,  so  far  as  it  constitutes  his  own  title.     Then  comes 
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A..G.  the  other  part  of  the  interrogatory,  about  which  I  had  more 
The  Cor-  <loubt  than  about  any  other  portion  of  the  case.  It  is  in  these 
^^LoNDOK.^^  words  :  "And  that  the  defendants  may  discover  and  set  forth  under 
or  by  what  charter  or  letters  patent  or  other  grant  they  claim  to  be 
entitled  to  the  freehold  of  the  soil."  Now  that  looks  like  an  inves- 
tigation of  the  defendants'  title,  but  it  is  not  an  investigation  of 
the  proof  of  that  title  except  as  to  that  which  constitutes  tlie 
foundation  of  it ;  and  that  comes  exactly  within  what  Lord 
Bedesdale  says,  and  in  which  the  Yice-Ghancellor  Wioram  concurs, 
that  the  plaintiff  is  entitled  to  a  discovery  of  the  case  upon  which 
the  defendant  relies.  He  is  entitled  to  know  what  that  case  is ;  but 
Lord  Bedesdale  goes  further,  adding,  ''and  how  he  means  to 
support  it."  If,  by  these  words,  it  is  intended  to  say  that  the 
plaintiff  in  the  present  case  might  ask  to  see  the  charters,  and  thus 
to  investigate  the  evidence  on  which  the  defendants  rely,  that  would 
clearly  be  going  beyond  what  the  rule  of  the  Court  would  permit, 
and  Lord  Bedesdale  would  have  expressed  himself  too  largely ;  but 
taking  the  words  in  a  restricted  sense,  they  simply  enable  the 
plaintiff  to  ask  under  what  title  the  defendants  claim  the  property 
which  the  plaintiff  asserts  to  be  still  vested  in  the  Grown.  Although, 
therefore,  that  part  of  the  interrogatory  was  apparently  open  to 
some  doubt,  yet  I  think,  for  the  reasons  I  have  just  stated,  that  the 
[  ^264  ]  plaintiff  is  *clearly  entitled  to  an  answer  to  the  whole  of  the 
interrogatory  embraced  in  the  first  exception. 

With  regard  to  the  other  exceptions,  they  will  be  found  to  fall 
within  the  same  principle  as  that  which  I  have  already  observed 
upon  with  reference  to  the  first.  The  second  exception  is,  (his 
Lordship  here  read  the  second  exception).  The  question  refers  to 
charters  recognising  or  confirming  a  grant ;  and,  therefore,  as  to 
the  plaintiff's  right  to  know  their  contents,  this  and  the  first 
exception  stand  precisely  upon  the  same  footing. 

Then  the  third  exception  is,  (his  Lordship  here  read  the  third 
exception).  Now  this  relates  to  a  matter  of  fact,  namely,  whether  the 
charter  of  Henry  VI.  is  now  in  operation,  or  has  been  revoked.  The 
defendants  decline  to  answer ;  but  if  there  be  such  a  charter,  it  is 
of  course  necessary  for  the  plaintiff  to  know  whether  it  is  now  in 
force,  or  has  been  revoked.  It  is  a  fact  quite  unconnected  with 
the  defendants'  title,  and  the  exception  must  accordingly  be 
allowed. 

The  fourth  exception  is,  (his  Lordship  here  read  the  fourth 
exception).     This  has   immediate   reference   to  the   two   different 
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positions  in  which  the   defendants   stand,  that  of   Conservators,         a.-G. 
and  that,  as   they  allege,   of   owners   of   the    soil.      Beyond  all     thrCok- 
donbt   they   are   Conservators,   and  certain  acts  have  been  done  '^^london^'^ 
by  them ;  and  the  question  is,   whether  those  acts  are  referable 
to  their  claim  of  title,  or  are  not  to  be  explained  by  the  control  and 
dominion  which,  as  Conservators,  they  have  obtained  over  the  bed 
and  soil  of  the  river.    Now  this  is  no  investigation  of  the  defendants 
title.     The  question  may  not  be  of  much  benefit  to  the  ^plaintiff,       [  *265  ] 
as  the  answer  to  it  is  perfectly  obvious,  for  the  defendants  who  set 
up  that  they  have  a  title  will  refer  all  acts  of  ownership  to  that 
title ;  but  it  does  not  follow  that  on  this  account  the  defendants 
are  entitled  to  refuse  to  answer  it.     It  is  not  to  be  answered  by  the 
corporation  only  under  their  seal,  but  the  officer  of  the  corporation 
is  made  a  party  to  the  information.    He  may,  therefore,  when  he 
comes  to  answer  this  question,  have  to  consider  whether  he  can 
safely  say  that  the  acts  of  ownership  alleged  are  altogether  referable 
to  the  title  set  up,  or  whether  they  may  not  be  referred  to  the  power 
and  authority  of  the  corporation  as  Conservators.     It  is  a  fact 
which  it  may  be  very  important  to  the  plaintiff  to  know ;  for  if  be 
should  get  an  answer  that   those  acts   of  ownership  are   not  to 
be  referred  to  the  title,  but  to  the  office  of  Conservator,  a  great  step 
woald  be  made  towards  establishing  his  title^  and  negativing  that  of 
the  defendants.    It  appears  to  me,  therefore,  that  this  and  the  fore- 
going exceptions,  except  perhaps  the  latter  part  of  the  first,  fall  clearly 
within  the  rule  established  by  the  authorities  already  referred  to. 

Then  comes  the  last  exception,  which  is  a  general  inquiry  as  to 
the  possession  of  documents.  Now,  in  the  first  place,  if  the 
defendants  have  not  set  up  an  adverse  title,  it  is  impossible  for 
them  to  protect  themselves  by  the  rule  that  a  defendant  is  not 
compellable  to  make  a  discovery  relative  to  his  title,  because  that 
must  be  founded  upon  his  having  set  up  some  title.  I  confess  that, 
looking  very  anxiously  through  these  papers,  I  am  very  much 
inclined  to  think  that  there  is  no  title  set  up,  in  the  sense  and 
meaning  of  that  term  as  applied  to  the  protection  of  a  defendant 
from  discovery.  There  must  be  some  legal  foundation  for  his  title 
before  a  defendant  is  to  be  at  liberty  on  that  *ground  to  protect  him-  t  *^^^  ^ 
self  from  discovery;  I  cannot  consent  to  his  doing  so  under  an  idea  of 
that  being  his  own  title,  which  is  merely,  in  fact,  a  negation  of  the 
plaintiff's  title.  It  is  not,  however,  necessary  to  come  to  any 
decision  upon  that  point,  because  I  think  there  is  quite  enough 
upon  the  mode  in  which  the  interrogatory  is  answered,  to  show 
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A.-G.  that  the  defendants  are  not  entitled  to  the  protection  which  thej 
Thb^Cob-  ^ek.  Their  answer  is  divided  into  two  parts :  the  defendants 
^^LoNDON^^  endeavour  to  answer  what  they  feel  they  are  bound  to  answer, 
and  to  protect  themselves  against  the  remainder.  They  admit 
that  they  have  in  their  possession  certain  deeds  &c.  relating  to 
the  right  and  title  of  the  defendants  to  the  freehold  of  the  bed 
and  soil  of  the  river,  and  the  enjoyment  thereof,  all  which  several 
deeds  &c.  evidence  and  show,  or  tend  to  evidence  and  show, 
such  right  and  title  of  the  defendants,  and  all  which  deeds  &c. 
they  are  advised  and  believe  form  material  parts  of  the  evidence 
possessed  by  the  defendants  of  their  right  and  title,  and  all 
which  are  intended  to  be  made  use  of  and  given  in  evidence  by  the 
defendants  in  support  of  their  right  and  title  in  the  cause,  and  none 
of  which  do,  as  the  defendants  are  advised  and  believe,  evidence 
or  tend  to  show  or  prove  the  pretended  and  alleged  right  of  the 
Crown  set  up  in  the  information,  nor  would  the  informant  derive 
any  proof  in  support  of  his  case  from  the  production  of  such  deeds 
&c.,  or  any  or  either  of  them.  Then  they  say  that  they  have  other 
papers,  which  they  do  not  seek  to  protect  in  the  same  way.  Now 
in  the  first  place  the  charge  is,  that  the  deeds  &c.  ''  relate  to 
the  matters  aforesaid,"  that  is,  to  the  matters  stated  in  the  informa- 
tion ;  and  the  defendants  take  upon  themselves  to  say  that  they  believe 
that  they  do  not  contain  evidence  of  or  tend  to  show  the  plaintiflf's 
[  '267  ]  title.  Have  the  defendants  a  right  to  do  this?  *They  do  not  allege 
that  the  documents  do  not  "  relate  to  the  matters  aforesaid;  "  nor  is 
there  any  description  of  what  they  are,  so  as  to  enable  the  Court 
to  decide  this  point.  If  such  a  proceeding  could  be  permitted,  a 
plaintiff  would  never  get  a  discovery  of  any  documents,  because 
the  defendant  might  always  protect  himself  by  merely  pleading  his 
belief  that  they  did  not  contain  evidence  tending  to  prove  the 
plaintiff's  case.  Now  there  is  a  case  somewhat  similar  to  the 
present,  Jerrard  v.  Saunders  (i),  where  a  party  endeavoured  to 
protect  himself  from  the  discovery  of  certain  deeds  by  a  plea  of 
purchase  for  valuable  consideration  without  notice,  and  an  aver- 
ment that  the  party  under  whom  he  claimed  had  not,  to  his,  the  defen- 
dant's knowledge  and  belief,  any  notice  of  the  title  set  up  by  the 
plaintiff;  but  the  defendant  did  not  answer  the  facts  charged  in 
the  bill  as  affecting  him  with  notice.  The  Court  refused  to  allow 
the  defendant  to  be  the  judge  of  what  was  constructive  notice,  and 
held  that  he  was  bound  either  distinctly  to  negative  the  grounds  on 

(1)  2  Ves.  Jr.  187. 
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^^hich  the  plaintiff  asked  for  the  productiou  of  the  deeds,  or  to  pro-         A.'Q. 
dace  them.     Now,  if  the  defendants  have  not  set  out  a  title,  which     thb  Cor- 
appears  to  me  to  be  the  result  of  the  pleadings  in  this  case,  then  it  ^|^J^^  ^^ 
is  not  necessary  to  resort  to  more  authorities  to  ascertain  whether 
there  ought  to  be  an  answer  to  this  last  interrogatory  or  not.     But 
even  on  the  conclusion  that  they  have  set  out  a  title,  they  are  still 
not  entitled  to  protect  themselves  from  the  discovery  of  these  docu- 
ments, so  as  to  withhold  all  information  as  to  what  they  are,  or 
whether  there  are  any  such  at  all.      I  think,  therefore,  that  this 
exception  must  also  be  allowed,  and  that  the  Master  of  the  Bolls 
came  to  a  right  conclusion. 

I  do  not  follow  the  whole  of  the  reasoning  of  the  Master  of  the  [  '^^s  ] 
Rolls  ;  but,  on  looking  through  the  pleadings,  the  grounds  on  which 
it  strikes  my  mind  that  the  discovery  ought  to  be  made  are  so  very 
cleariy  explained  in  the  text  books,  and  by  the  authorities,  that  it 
is  unnecessary  to  advert  to  more  than  what  I  have  already  said 
with  respect  to  the  united  character  of  Conservancy  and  claim  of 
title.  It  is  obvious  that  it  is  very  difficult  to  reconcile  the  cir- 
cumstance of  those  two  things  existing  together,  and  that  it  entitles 
the  plaintiff  to  a  very  scrutinising  inquiry  for  the  purpose  of 
separating  the  acts  which  may  be  referred  to  one,  or  which  may  have 
arisen  from  the  exercise  of  the  other.  It  is  impossible  not  to  observe 
that,  if  those  two  things  are  united  in  one  and  the  same  body,  the 
interests  of  the  public  are  not  secured.  It  is  the  duty  of  the  cor- 
poration, as  Conservators,  to  prevent  obstruction,  and  to  take  care 
that  the  bed  of  the  river  is  not  applied  to  any  purposes  of  profit 
to  the  prejudice  of  the  public ;  but  as  owners  of  the  soil  they 
would,  no  doubt,  have  an  opportunity  of  doing  that  which  might 
be  very  inconsistent  with  this  duty.  The  information,  however, 
is  not  confined  to  the  title  arising  from  ownership  of  the  soil, 
for  it  alleges  that  if  the  defendants  are  owners  of  the  soil, 
and  if,  therefore,  the  Crown  has  not  that  authority  and  power 
which  would  arise  from  the  general  power  and  title  of  owner  of 
the  soil,  then  the  acts  mentioned  are  neglects  or  abuses  of  the 
power  and  jurisdiction  of  the  corporation  as  Conservators,  and 
are  to  be  treated  as  nuisances.  That,  however,  does  not  toucli  the 
matter  under  consideration  upon  these  exceptions ;  and  upon  the 
grounds  before  stated,  I  think  that  the  interrogatories  to  which  the 
exceptions  relate  must  be  answered,  and  that  the  appeal  from  the 
Master  of  the  Bolls  must  be  dismissed. 
Now  with  reference  to  the  question  of  costs.     The  Master  of        [  2«»  ] 
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A.-u.        THE  Bolls  has  dealt  with  these  parties  as  two  ordinary  parties, 

The  Cor-     ^^^  ^^^  given  costs  accordingly ;  but  it  is  said  that  costs  are  not 

**^LoNDON  ^^  ^^  ^^  given  because  there  is  a  rule,  or  at  least  a  practice,  that  the 

Attoi-ney-General  neither  receives  nor  pays  costs.     Such  a  rule, 

however,  although  it  has,  no  doubt,  been  recognised  by  the  House 

of  Lords,  seems  to  me  to  be  too  vague  to  be  generally  acted  on. 

His  Lordship  then  added  that,  as  it  was  of  considerable  import- 
ance that  the  rule  in  question  should  be  clearly  understood,  he 
would  take  an  opportunity  of  considering  the  matter  further,  and 
of  looking  into  the  authorities. 

1850.         The  Lord  Chancellor  : 

«-l.  '  This  case  stood  over  for  the  purpose  of  my  making  some  inquiries 

as  to  the  course  of  proceeding  with  regard  to  costs  where  the 
Attorney 'Genei^al  is  a  party.  I  have  had  an  opportunity  of  looking 
at  a  variety  of  instances  which  clearly  show  that,  although  there 
may  be,  and  has  been,  a  generally  received  opinion,  a  sort  of 
saying,  that  the  Attorney-Genercd  neither  pays  nor  receives  costs, 
yet  that  is  open  to  a  variety  of  exceptions,  and  that  there  are  very 
many  cases  to  be  found  in  which  that  rule  has  not  been  acted  upon. 
There  does  not,  however,  appear  to  have  been  a  very  general 
practice  or  understanding  upon  the  subject. 

Two  cases  in  the  House  of  Lords  were  referred  to,  and  if  they 
establish  the  rule,  no  doubt  it  is  binding  upon  this  Court,  and  it  is 
very  clear  that  there  would  be  no  option  but  to  follow  the  rule  so 
[  *270  ]  laid  down.  *But  there  is  always  a  distinction  to  be  taken,  and  to 
be  borne  in  mind,  between  the  order  of  the  House  itself,  and  the 
reasons  given  by  the  member  of  the  House  delivering  the  judgment. 
In  the  two  cases  referred  to,  namely,  this  case  in  a  former  stage  of 
it  (i),  when  I  was  present,  and  a  case  from  Scotland  (2)  last  session 
when  I  was  not  present,  the  order  of  the  House  seems  to  have  been 
that  there  should  be  no  costs.  There  is  not,  however,  in  either 
case  a  decision  laying  down  the  principle  why  the  order  was  so 
framed,  or  why  the  House  adopted  that  course.  On  the  other  hand, 
when  I  look  to  what  the  House  of  Lords  has  done  in  other  cases,  I 
find  that  the  House  of  Lords  has  given  the  Attorney-General  costs. 
One  case  in  particular  has  been  called  to  my  attention.  The 
Skinners'  Company  v.  The  Irish  Society  (3),  where  the  Attorney- 
General  was  a  defendant,   and    in  which   the   bill  having   been 

(1)  1  H.  L.  0.  440.  6  Bell,  App.  Ca. 

(2)  Smith  V.  Earl  of  Stair  and  others,  (3)  69  R.  B.  120  (12  CL  &  Fin.  425). 
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dismissed  at  the  Bolls  with  costs,  the  House  of  Lords  on  appeal        a.o. 
affirmed  the  whole  of  that  decree.  Thb'cor- 

Now  I  do  not  consider  myself  bound  by  what  passed  in  the  ^^^J^^*"*  ^^ 
House  of  Lords  in  the  case  at  which  I  was  present,  namely,  this 
very  case  upon  the  demurrer.  My  recollection  of  what  then  took 
place  is,  that  the  question  was  started  as  I  was  addressing  the 
House,  giving  judgment  upon  the  principal  subject-matter,  and  it 
was  called  to  my  attention  that  the  Attorney-General  was  a  party. 
The  rule  was  referred  to  of  the  Atttnuey-General  neither  receiving 
nor  paying  costs,  and  the  House  acted  upon  my  individual  advice, 
not  to  give  costs  in  that  particular  case.  That  advice  was  given 
•without  time  for  consideration  :  there  was  no  argument,  and  I  [  *27i  ] 
think  there  was  an  error  in  the  advice  which  I  then  gave  to  the 
House  of  Lords  upon  the  subject.  The  order  merely  was,  that  the 
decision  was  affirmed  without  costs. 

It  is  perfectly  true  that  justice  requires  that  the  rule  which  has 
been  so  often  acted  upon,  and  so  generally  received  as  an  axiom, 
should  not  be  lost  sight  of,  and  nothing  would  be  more  unjust  than 
in  a  contest  in  which  the  Attorney-General  could  not  be  made  to 
pay  costs,  that  he  should  be,  under  any  circumstances,  entitled  to 
receive  costs,  for  it  is  not  putting  the  parties  at  all  upon  equal 
terms.  As  far  however  as  regards  a  party  being  relieved  from  any 
injustice  arising  from  the  Attorney-General  being  opposed  to  him  as 
a  suitor,  in  a  case  where  if  a  private  individual,  the  Attorney- 
General  would  have  been  made  to  pay  costs,  the  Goubt  says  to  the 
party  that  as  he  cannot  receive  costs,  he  shall  not  pay  costs.  But 
that  rule  ought  not  to  be  extended  beyond  what  is  reasonable :  it 
ought  not  to  be  extended  beyond  the  cases  in  which  the  Attorney- 
General,  if  he  were  not  Attoimey-Genei-al,  But  suing  as  an  individual, 
or  any  other  individual  suing  in  his  place,  would  be  liable  to  pay 
costs.  The  rule,  instead  of  being,  that  the  Attoi-ney-General  neither 
receives  nor  pays  costs,  ought  rather  to  be,  that  where  the  Attorney- 
General  could  be  called  upon  to  pay  costs  (had  he  been  a  private 
individual),  then  he  ought  not  to  receive  costs.  That  would  apply 
to  the  hearing  of  the  cause,  at  which  it  depends  entirely  upon  what 
passes  in  the  cause,  upon  what  the  case  is,  and  what  the  opinion  of 
the  Court  is  on  the  facts  disclosed,  whether  the  plaintiff  or 
defendant  is  to  pay  costs.  Where  however  one  party  is  in  possession 
of  a  judgment,  and  the  opposite  party  comes  and  questions  that 
judgment,  *then  the  matter  of  costs  is  not  in  the  discretion  of  the  [  *272  ] 
Court.    The  party  in  possession  of  the  judgment  never  is  made  to 
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A..G.  pay  costs.  He  has  got  the  judgment,  and  is  entitled  to  defend  it ; 
The  Cor-  ^^^  although  the  Court  of  Appeal,  or  the  Court  upon  rehearing,  or 
^London  ^^  ^^^  Court  upon  hearing  exceptions  to  the  Master's  report  which  is 
the  same  thing,  may  be  of  opinion  that  the  judgment  pronounced 
is  not  right  and  therefore  alters  it,  the  party  who  merely  supports 
what  a  court  of  competent  jurisdiction  has  already  determined,  is 
never  made  to  pay  costs  in  that  contest.  If  the  party  is  dissatisfied 
with  the  judgment  below,  and  is  trying  to  get  it  altered,  and  fails 
to  do  so,  he  is  generally  made  to  pay  costs,  not  necessarily,  but 
generally;  but  the  party  holding  the  judgment  below  is  never 
made  to  pay  costs.  The  reason,  therefore,  of  the  rule  does  not 
apply  where  there  is  an  appeal  against  a  judgment  already 
pronounced.  All  that,  no  doubt,  goes  to  prove  what  I  admit  was 
an  error  in  the  view  which  I  took  of  this  case  at  the  time  it  was 
before  the  House  of  Lords  upon  the  demurrer.  The  party  question- 
ing the  decision  of  the  Court  below,  having  failed,  I  do  not  think 
that  the  principle  of  the  rule  applied  or  that  it  ought  to  have  been 
applied  to  that  case.  Here  precisely  the  same  thing  occurs.  The 
Master  expresses  an  opinion,  and  the  party  against  whom  that 
opinion  is  expressed  complains  of  it ;  the  Master  of  the  Bolls 
however  is  of  opinion  that  there  is  no  ground  for  that  complaint, 
and  therefore  gives  the  costs  of  upholding  the  judgment.  This  is 
a  case  in  which  the  Attorney-Oeneral  could  not  have  been  made  to 
pay  costs,  and  thus  the  position  of  the  parties  here  is  exactly  the 
same ;  and  therefore  the  position  of  the  Attorney -General  as  to  costs 
is  no  grievance  against  the  opposite  party  upon  appeal. 
[  273  ]  I  have  consulted  with  the  best  authorities  upon  the  subject,  and 

we  are  all  of  opinion  that  it  would  be  well  to  consider,  not  as  a 
rule  without  exception  (because  it  is  always  matter  of  discussion  to 
a  certain  extent),  but  as  a  general  rule,  that  the  principle  that  the 
Attorney-Oeneral  never  receives  nor  pays  costs,  may  be  modified  in 
this  way,  namely,  that  the  Attorney-Oeneral  never  receives  costs  in 
a  contest  in  which  he  could  have  been  called  upon  to  pay  them  had 
he  been  a  private  individual.  That  would  give  all  the  protection  to 
the  suitor  opposed  to  the  Attorney-Oeneral  which  is  in  justice  due 
to  him,  and  at  the  same  time  discourage  what  I  think  is  too  often 
the  case,  namely,  carrying  on  an  unnecessary  and  improper 
litigation  in  consequence  of  that  rule. 

I  am,  therefore,  of  opinion  upon  these  grounds,  that  the  Master 
OF  the  Bolls  was  right,  and  that  the  appeal  must  be  dismissed 
generally,  including  the  question  of  costs. 
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M^LURE  V.  EIPLET(l). 

(2  Mac.  A  G.  274—284.) 

A.  and  B.  entered  into  a  joint  adventure  for  the  purchase  of  goods  to  be 
shipped  to  China,  to  be  there  sold,  and  the  proceeds  of  the  sale  invested  in 
a  homeward  cargo.  A.  was  to  render  himself  liable  for  the  payment  of  the 
goods  purchased,  and  B.  was  to  supply  A.  with  a  share  of  the  money  by  a 
fixed  time,  so  as  to  enable  A.  to  meet  this  liability.  At  the  time  fixed  A. 
applied  to  B.  for  the  money,  but  B.  failed  to  supply  it.  In  consequence  of 
this,  and  after  some  negotiation  on  the  subject,  A.  offered  to  allow  B.  to 
withdraw  from  the  adventure  altogether,  and  this  offer  was  ultimately 
accepted.  Down  to  the  time  when  A.  applied  to  B.  for  the  money,  A.  had 
communicated  to  B.  all  the  information  which  he  possessed  relative  to  the 
adventure  and  to  its  chances  of  success,  which  then  appeared  very  doubtful ; 
but  while  the  negotiation  was  going  on  A.  received  two  letters  from  his 
correspondents  in  China,  through  whom  the  business  was  managed,  the 
contents  of  which  he  did  not  communicate  to  B. :  Held,  in  a  suit  impeaching 
the  arrangement  by  which  B.  gave  up  his  shaie  of  the  adventure,  that,  con- 
sidering the  relative  situation  of  the  parties,  there  was  no  obligation  on  the 
part  of  A.  to  communicate  to  B.  the  letters  in  question ;  and  that,  there 
being  no  proof  of  misrepresentation  by  A.,  the  arrangement  could  not  be 
set  aside  merely  on  the  ground  of  the  non-communication  of  the  letters. 

This  was  an  appeal  by  the  defendant  from  the  decision  of  the 
Yice-Chancbllob  of  England,  refusing,  on  the  motion  of  the  defen- 
dant, to  make  absolute  the  order  nisi  for  dissolving  the  common 
injunction  which  had  been  obtained  by  the  plaintiff  in  the  cause. 

The  following  brief  outline  of  the  facts  of  the  case,  and  of  the 
arguments  of  counsel,  will  sufficiently  explain  the  judgment  of  the 
LoBD  Ghancellob,  in  reference  to  those  points  as  to  which  it  has 
appeared  advisable  to  report  it. 

The  plaintiff,  M'Lure,  was  a  merchant  at  Belfast ;  the  defendant, 
Ripley,  was  a  merchant  at  Liverpool,  having  correspondents, 
Messrs.  Bipley  &  Co.,  at  Shanghae,  in  China.  On  the  20th  June, 
1846,  an  agreement  was  entered  into  between  the  plaintiff  and  the 
defendant,  for  the  joint  purchase  of  certain  goods  to  be  shipped 
from  Liverpool  to  Shanghae,  to  be  disposed  of  there,  and  the 
proceeds  of  the  sale  to  be  invested  in  tea.  The  plaintiff  and 
defendant  were  to  *be  jointly  interested  in  the  goods  purchased,  and 
also  in  the  proceeds  of  the  homeward  cargo  of  tea.  The  money  to 
pay  for  the  goods  purchased  was  to  be  supplied  jointly;  the 
defendant,  however,  actually  paying  for  the  goods  by  means  of 
bills,  to  become  due  in  the  months  of  March  and  May,  1847,  and 
the  plaintiff  providing  him  with  his  share  of  the  money,  to  enable 
him  to  meet  the  bills  as  they  so  became  due. 

In  pursuance  of  this  agreement,  the  defendant  purchased  goods, 
(1)  Law  Y.  Law  [19051  1  Ch.  140,  74  L.  J.  Oh,  169,  92  L.  T.  1,  O.A. 
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M^LuRB  and  took  the  necessary  steps  for  carrying  out  the  adventure,  in 
KiPLET.  doing  which  many  letters  passed  between  him  and  his  correspon- 
dents Messrs.  Bipley  &  Co.,  to  whom  the  goods  were  consigned, 
and  through  whom  the  sale  of  the  goods  and  purchase  of  the 
homeward  cargo  were  to  be  managed.  This  correspondence  clearly 
showed  that  there  was  considerable  uncertainty  as  to  the  success  of 
the  adventure.  On  the  7th  October,  1846,  the  defendant  wrote  to 
the  plaintiff,  informing  him  that  his  proportion  of  the  cost  of  the 
goods  purchased  would  have  to  be  paid,  as  the  bills  would  fall  due 
in  the  months  of  March  and  May,  1847.  Shortly  before  the  month 
of  March,  1847,  the  defendant  applied  to  the  plaintiff  to  supply 
him  with  his  share  of  funds  needful  for  meeting  the  bills  then 
coming  due.  The  plaintiff  not  being  prepared  to  supply  the  funds 
required,  the  defendant  ultimately  gave  him  the  option  of  with- 
drawing from  the  adventure  altogether.  This  offer  was  accepted; 
and  on  the  6th  March,  1847,  the  plaintiff  formally  resigned  all 
share  in  the  adventure. 

It  clearly  appeared  that,  down  to  the  time  of  the  defendant's 
application  to  the  plaintiff  for  his  share  of  the  money  required  to 
meet  the  bills,  all  the  correspondence  which  had  passed  between 
the  defendant  and  Messrs.  Bipley  &  Co.,  had  been  communicated 
[  '276  ]  to  *and  was  known  by  the  plaintiff ;  but  that,  subsequently  to  that 
application,  two  letters  had  been  received  by  the  defendant,  dated 
the  19th  and  22nd  December,  1846,  which  were  not  communicated 
to  the  plaintiff. 

Soon  after  the  plaintiff  had  surrendered  his  share  in  the  adven- 
ture, and  on  the  16th  March,  1847,  a  new  contract  was  entered 
into  between  the  plaintiff  and  defendant  for  the  purchase  by  the 
plaintiff  of  certain  parts  of  the  cargo  then  coming  home  in  the 
course  of  carrying  out  the  adventure,  in  which  the  defendant  was 
then  solely  interested.  The  cargo  having  subsequently  arrived, 
and  the  plaintiff  having  failed  in  performing  his  contract  of  pur- 
chase, the  defendant,  on  the  9th  January,  1848,  commenced  an 
action  against  him  for  damages. 

On  the  24th  February,  1848,  the  plaintiff  instituted  the  present 
suit  to  set  aside  the  contract  of  the  16th  March,  1847,  as  fraudulent 
and  void,  and  to  restrain  the  prosecution  of  the  action.  The  plain- 
tiff having  obtained  the  common  injunction  for  want  of  answer, 
subsequently  moved  before  the  Vice-Chancellor  of  England  to 
extend  it  to  stay  trial.  This  motion  was  granted  by  his  Honour, 
but,  on  the  16th  March,  1849,  theLoBD  Chancellor,  who  considered 


VOL.  utxxvi.]   1850.     CH.     2  MAC.  &  G.  276—278.  HI 

the   case  as  falling  entirely  within   the  principle  of   Thoi-pe  v.      M'Lubb 
Hughes  (i),  discharged  the  order.  Riplet. 

In  consequence  of  this  decision,  the  action  was  tried,  and  a  [  ^^^  ] 
large  amount  of  damages  recovered  by  the  defendant  in  equity. 
One  of  the  grounds  of  defence  in  the  action  was  fraud  in  getting 
rid  of  the  original  contract,  the  argument  being  that,  if  the  first 
contract  had  not  been  thus  got  rid  of,  the  second  would  not  have 
been  entered  into.  The  verdict  of  the  jury,  and  the  judgment  of 
the  Court  of  Exchequer  on  a  motion  for  a  new  trial,  however, 
distinctly  negatived  the  case  of  fraud  thus  sought  to  be  established. 

The  defendant  Bipley,  who  had  put  in  his  answer,  then  pro- 
ceeded to  get  rid  of  the  injunction,  which  restrained  him  from 
receiving  the  damages  recovered  by  him  at  law,  and  the  case  came 
again  before  the  Yice-Chancellor  of  England,  on  a  motion  to  make 
absolute  the  order  nisi,  discharging  the  injunction.  His  Honour, 
however,  refused  to  make  the  order,  on  the  ground  that  the  defen- 
dant was  bound  to  have  communicated  to  the  plaintiff  the  two 
letters  before  mentioned,  and  that  the  fact  of  his  not  having  done 
so  was  itself  quite  sufficient  to  raise  a  primd  facie  case  of 
suspicion,  making  it  the  duty  of  the  Court  to  continue  the 
injunction. 

From  this  decision  the  defendant  Bipley  appealed  to  the  Lord 
Chancellor. 

Mr.MaUns  and  Mr.Renshaw^toxihA  defendant,  submitted  that, 
upon  the  hesitation  of  the  plaintiff  to  ^perform  his  part  of  the       [  *^^^  1 
contract,  the  defendant's  obligation  ceased  to  communicate  to  him 
all  the  information  received. 

Mr.  Bethelly  Mr,  Holt,  and  Mr.  Eddis,  in  support  of  the 
decision  of  the  Yice-Changbllob,  did  not  rely  on  the  simple  fact 
of  the  non-communication  of  the  letters  in  question,  as  to  which 
there  was  no  dispute,  but  endeavoured  to  show  that  the  letters  con- 
tained information  which,  under  the  circumstances  of  the  case,  it 
was  material  should  have  been  made  known  to  the  plaintiff;  that, 
in  fact,  the  letters  tended  to  prove  that  the  adventure  was  likely  to 
be  a  prosperous  one,  whereas  the  defendant  represented  it  as  likely 
to  end  in  a  loss.  They  also  contended  that  the  plaintiff  had  been 
induced  to  abandon  the  first  adventure  by  misrepresentation,  of 
which  they  specified  various  particulars,  and  that,  as  the  second 

(1)  3  My.  A  Cr.  742  [i.e.,  on  the  ground  of  delay  in  moving  to  extend 
the  injoncUon  to  stay  trial]. 
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M'LuBB      contract  would  not  have  existed  unless  the  first  had  been  ter- 
Kip^LBT.      minated,  it  was  the  duty  of  the  Court  to  discharge  the  plaintiff 
from  all  liability  or  responsibility  arising  out  of  the  second  contract, 
or,  in  other  words,  to  set  aside  that  contract  for  fraud. 

Mr.  Malins^  in  reply. 

Jan,  29.         ThE   LoRD   CHANCELLOR  : 

This  is  a  case  of  some  complexity,  owing  to  the  multitude  of 
letters  which  passed  between  the  parties,  and  which  are  relied  on 
as  containing  the  merits  of  the  case.  I  have  very  carefully 
examined  them,  and  it  is  only  by  so  doing  that  any  safe  conclusion 
can  be  come  to  as  to  the  points  raised  by  the  pleadings. 
[  27i)  ]  His  Lordship  here  went  through  the  history  of  the  transaction  ; 

and,  after  referring  to  the  judgment   of  the  Vice-Chancellor, 
which  gave  rise  to  the  present  appeal,  proceeded  as  follows : 

His  Honour  appears  to  have  treated  the  mere  fact  of  the  non- 
communication of  the  two  letters  of  the  19th  and  22nd  December, 
1846,  without  the  least  reference  to  the  materiality  of  the  informa- 
tion withheld,  as  the  groundwork  for  his  order  for  the  injunction  ; 
but  a  totally  different  view  of  the  case  was  taken  by  the  learned 
counsel  who  endeavoured  to  support  the  injunction  before  me. 
They  most  properly,  as  it  appears  to  me,  thought  it  was  necessary 
to  show  that  the  information  withheld  related  to  matters  material 
for  Mr.  M'Lure  to  have  been  apprised  of  before  he  was  called  on  to 
give  an  answer  to  the  proposal  made  to  him  by  Mr.  Bipley.  In  this 
reasoning  I  entirely  concur,  because  when  the  relative  situation  of 
the  parties  is  for  a  moment  considered,  I  do  not  think  the  opinion 
thrown  out  by  the  Vice-Changellor  at  all  falls  in  with  the  facts  of 
the  case.  Only  consider  for  a  moment  what  was  the  relative 
situation  of  these  two  parties.  They  had  engaged  for  a  partner- 
ship, and  had  agreed  to  be  jointly  interested  in  the  adventure,  and 
were,  therefore,  mutually  entitled  to  all  the  information  connected 
with  it.  But  then,  in  order  to  entitle  either  party  to  the  benefit  of 
this  joint  interest,  he  was  bound  to  perform  his  part  of  the  con- 
tract ;  and  the  moment,  therefore,  that  Mr.  M'Lure  declined  to 
advance,  or  that  he  did  not  advance,  the  money  when  Mr.  Ripley 
had  a  right  to  expect  it  from  him,  he  ceased  any  longer  to  have  the 
rights  of  a  partner.  He  had  no  longer  any  right  to  inquire  into 
the  history  of  the  adventure,  if  he  refused  to  produce  the  money 
which,  according  to  his  agreement,  he  was  bound  to  contribute. 
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Then  it  is  said  there  was  some  misrepresentation  by  the  defen-  M'Lube 
dant  about  the  manner  in  which  the  goods  were  to  be  paid  for ;  RiptET. 
but  it  is  quite  clear  from  the  correspondence  that  no  such  [280] 
misrepresentation  existed. 

Thus,  then,  Mr.  Bipley  had  a  clear  right  to  say  to  Mr.  M*Lure, 
*'  You  agreed  to  this  joint  adventure ;  perform  your  part  of  the 
contract,  and  you  shall  then  have  all  the  information  that,  as  a 
joint  adventurer,  you  are  entitled  to ;  but  you  are  no  longer  entitled 
to  the  benefit  of  a  joint  adventurer,  if  you  refuse  to  perform  that 
which,  as  a  joint  adventurer,  you  are  bound  to  perform."  There 
was,  therefore,  no  obligation  at  that  time  binding  Mr.  Bipley  ;  and 
Mr.  M'Lure,  under  the  circumstances  in  which  he  had  placed  him- 
self, had  no  right  to  say,  "  Give  me  all  your  information,  and  I 
will  decide  whether  I  will  be  a  partner  or  not."  Suppose  the 
information  had  been  such  as  to  induce  Mr.  M'Lure  to  believe  (and 
such  was  in  fact  the  information  received)  that  the  speculation  was 
not  likely  to  be  a  profitable  one,  was  the  payment  of  these  goods 
by  Mr.  M'Lure  to  depend  on  whether  he  formed  a  favourable  or 
unfavourable  opinion  of  the  adventure  ?  He  was  a  partner  for 
better  or  for  worse :  if  there  was  a  loss,  he  was  bound  to  bear  his 
proportion  of  it ;  if  there  was  a  profit,  he  was  entitled  to  his 
{x>rtion  of  that  profit.  He  could  not  withhold  the  money  and  say, 
"  I  will  not  pay  the  money  until  I  know  how  the  adventure  turns 
out." 

However  the  case  does  not  rest  there,  for  it  appears  clearly  from 
the  correspondence  that  Mr.  M'Lure  was  informed  of  everything 
that  Mr.  Bipley  knew,  or  could  know,  from  the  communications  he 
had  from  China,  of  the  probable  results  of  this  adventure.  I  am 
only  adverting  to  this  for  the  purpose  of  trying  the  ground  *on  [  ^28i  ] 
which  the  Yicb-Ghancellob's  order  is  formed,  namely,  that  the 
mere  fact  of  not  communicating  those  two  letters  at  the  time,  is 
ground  sufficient  to  make  it  the  duty  of  the  Court  to  continue  the 
injunction.  However,  the  material  fact,  not  only  as  it  affects  the 
ultimate  merits,  but  as  it  affects  my  opinion  of  the  conduct  of 
the  parties,  depends  on  what  actually  took  place  between  them, 
coupled  with  what  information  they  had  received  from  China, 
and  how  far  Mr.  M'Lure  was  made  acquainted  with  the  real 
circumstances  of  the  case. 

Before  I  refer  to  the  letters  on  which  that  part  of  the  case 
depends,  I  must  observe  on  the  great  singularity  of  the  form  in 
which  this  matter  comes  in  question.    After  the  first  contract  had 
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M'LuBK  been  terminated  at  Mr.  M'Lure*s  option  and  by  his  act  on  the 
RiPLBY.  6th  March,  1847,  ten  days  elapsed,  and  then  an  entirely  new  con- 
tract was  made  between  the  parties,  which  it  is  obvious  would  not 
have  been  made  if  the  other  contract  had  continued  in  force^  by 
which  Mr.  M'Lure  was  to  be  a  purchaser  of,  instead  of  a  joint  adven- 
turer in,  the  homeward  cargo.  Now,  the  injunction  is  against 
recovering  damages  which  the  jury  had  awarded  for  the  non- 
performance of  the  second  contract,  but  it  leaves  the  first  contract 
untouched,  and  indeed  the  bill  takes  no  notice  of  the  first  contract, 
except  as  a  narrative  leading  to  the  second.  What,  then,  would  be 
the  result,  if  the  bill  was  to  attain  its  object,  and  if  the  second 
contract  was  to  be  set  aside  for  fraud  ?  The  parties  would  be  then 
restored  to  the  situation  they  were  in  before  the  second  contract 
was  entered  into;  and  the  first  contract  would  be  revived,  which, 
however,  is  not  the  object  of  the  bill ;  nor  does  the  bill  contemplate 
the  position  in  which  the  parties  would  be  in  if  the  plaintiff 
[  ♦282  ]  obtained  the  decree  he  prays.  This  is  a  most  inconvenient  *8tate 
of  pleading,  even  if  allowable,  because  it  opens  the  door  to  future 
litigation.  And  how  is  Mr.  Bipley  to  know  in  what  position  he 
stands,  if  the  second  contract  is  set  aside,  and  the  parties  left  to 
their  rights  on  the  first  ?  The  effect  of  setting  aside  this  second 
contract  is  to  undo  that  which  was  in  fact  the  closing  of  the  first, 
supposing  it  was  all  one  transaction.  It  was  not,  however,  one 
transaction,  nor  does  it  follow  that  the  one  contract  was  substituted 
for  the  other.  The  first  was  disposed  of  by  mutual  consent  on  the 
6th  March,  1847,  and  then  it  terminated ;  and  if  no  further  con- 
nection had  been  formed  between  the  parties,  neither  party  could 
have  had  any  claim  against  the  other  growing  out  of  that  trans- 
action. On  the  16th  March,  however,  Mr.  M*Lure  enters  into  an 
entirely  new  contract  with  Mr.  Ripley  relative  to  the  first  adventure, 
that  is,  relative  to  the  homeward  cargo,  and  therefore  a  contract 
that  could  not  stand  with  the  first.  Thus  the  second  contract 
might,  from  some  vice  inherent  in  it,  be  set  aside,  or  be  incapable 
of  being  carried  into  execution,  but  it  would  not  in  the  least  affect 
the  first ;  so  that  this  suit,  so  far  from  deciding  the  rights  of  the 
parties,  might  only  revive  them  in  a  much  more  difficult  form  and 
shape  than  that  in  which  they  had  hitherto  existed. 

With  respect,  however,  to  the  injunction  (depending  as  it  does  on 
what  took  place  on  the  cancellation  of  the  first  contract),  it  is 
important  to  consider  how  the  case  is  made  out.  Now  the  case,  so 
far  from  being  made  out,  pr  attempted  to  be  wade  out,  qu  the 
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^ound  on  which  the  Vice-Chancbi.lou  continued  the  injunction,      M*Luiiic 
was  very  distinctly  and  clearly  put  by  the  plaintiflf'a  counsel  upon      uiplby. 
the  ground  of  misrepresentation.    It  was  said  that  there  was  such 
misrepresentation  by  Mr.  Bipley  to  Mr.  M'Lure  as  induced  the  latter 
to  abandon  *the  first  adventure,  that  the  second  contract  could  not       [  *283  ] 
have  existed  unless  the  first  had  been  set  aside,  and  that  a  court  of 
(Hjuity  would  therefore  discharge  Mr.  M*Lure  from  all  liability  or 
responsibility  as  to  the  second  contract,  that  is  to  say,  would  set 
aside  the  second  contract  for  fraud.     This  is  in  fact  the  only  point 
in  issue  between  the  parties  in  this  suit. 

The  Lord  Chancbllor  here  referred  to  the  various  points  of 
alleged  misrepresentation,  observing,  that  if  it  could  be  proved  that 
a  fact  was  represented  by  Mr.  Ripley  to  Mr.  M*Lure  contrary  to  the 
knowledge  he,  Bipley,  had  as  to  the  state  of  the  adventure  then  in 
I>rogress,  such  a  circumstance  would,  beyond  doubt,  afifect  the  con- 
tract entered  into  between  them.  His  Lordship  then  proceeded  to 
refer  to  those  passages  in  the  letters,  including  the  two  letters  of 
the  19th  and  22nd  December,  1846,  and  to  the  representations 
made,  which  proved  (as  his  Lordship  stated)  to  his  satisfaction 
that  there  was  no  misrepresentation  at  all,  but  that,  on  the 
contrary,  the  plaintiff  had  full  information  of  every  thing  material 
for  him  to  know,  in  order  to  enable  him  to  come  to  the  conclusion 
as  to  whether  he  should  avail  himself  of  the  defendant's  offer  of 
withdrawing  from  the  adventure.  His  Lordship  then  concluded  as 
follows : 

I  have  most  carefully  looked  through  the  letters  in  question,  not 
only  on  account  of  the  important  interests  involved  in  this  case,  as 
far  as  money  is  concerned,  but  of  the  interest  involved  in  it  as  far 
^8  character  is  concerned  ;  and  I  entirely  dissent  from  the  opinion 
of  the  YicB-CHANCBUiOR,  that  it  was  quite  immaterial  what  these 
letters  contained,  and  that  the  mere  fact  of  their  not  being  com- 
municated was  quite  sufficient  to  call  upon  this  Court  to  interfere. 
I  can  hardly  imagine  how  non-communication,  without  mis- 
representation, of  a  document,  *which  document  is  entirely  [  *284  ] 
immaterial  to  the  subject-matter  of  the  suit,  can  be  a  ground 
on  which  an  injunction  can  be  supported.  I  think  it  turns  entirely 
on  what  the  communication  was,  and  how  far  the  alleged  mis- 
representations are  made  out  in  point  of  fact.  I  am  quite  satisfied 
that  not  only  was  there  no  wilful  misrepresentation,  but  that 
nothing  passed  from  Mr.  Bipley  to  Mr.  M'Lure  to  lead  him  to  a 
concla&ion  otherwise  than  perfectly  consistent  with  the  information 

8-2 


116 


1850.     CH.     2  MAC.  &  G.  284. 


[E.R. 


M'LUBB 

Ripley. 


which  Mr.  Bipley  had  received.  I  also  think  the  relative  situation 
of  the  parties  did  not  entitle  Mr.  M'Lure,  as  a  partner,  to  have 
communicated  to  him  any  thing  about  the  joint  adventure  until  he 
made  himself  a  party  to  the  joint  adventure  by  paying  the  money. 
With  the  information  which  Mr.  Ripley  had  communicated  to  him, 
and  as  far  as  he  could  judge  for  himself,  he  thought  it  more  to  his 
advantage  to  decline  having  any  thing  to  do  with  the  joint  adven- 
ture according  to  the  first  contract,  in  preference  to  paying  down 
the  money  and  taking  his  share  of  profit  and  loss.  It  was  entirely 
at  his  option  to  do  so.  He  elected  to  do  so,  and  there  being  no 
misrepresentation  to  induce  him  to  come  to  that  conclusion,  I  think 
he  is  bound  by  the  election  he  made,  and  that  the  second  contract 
is  not  therefore  subject  to  any  infirmity  arising  from  any  con- 
nection with  the  transaction,  which  was  terminated  on  the  6th 
of  March. 

Being  of  opinion  that  there  is  no  case  shown  against  dissolving 
the  injunction,  the  order  nisi  must  be  made  absolute. 


18o0. 
Feb.  4,  6. 

Lord 

COTTBNHAM, 

L.C. 

Lord 

Langdale, 

M.R. 

[285] 


The    GKAND    JUNCTION    CANAL    COMPANY    r. 

DIMES. 

(2  Mac.  &  G.  285—298.) 

[Reversed  on  appeal  by  the  House  of  Lords,  as  reported  in 
8  H.  L.  C.  759,  under  the  title  of  Dimes  v.  The  Grand  Jiinction 
Canal  Company.'] 


1850. 

June  17. 

Shadwell, 
V.-C. 

On  Appeal. 
Lord 

COTTKNHAM, 

L.C. 

[298] 


PADBUKY  V.  CLARK. 

(2  Mac.  &  G.  298—308 ;  S.  C.  2  H.  &  Tw.  341 ;  19  L.  J.  Ch.  533.) 

J.  C.  beiog  entitled  in  fee  to  undivided  moieties  of  two  freehold  houses, 
and  also  to  an  undivided  moiety  in  a  leasehold  house,  by  his  will  devised 
"all  that  my  freehold  messuage  or  tenement,  with  the  garden,"  &c., 
referring  to  one  of  the  houses  only  :  Held,  that  these  woi*ds  were  a  gift  of 
the  entirety  of  the  house  referred  to,  and  raised  a  case  of  election  as  against 
the  party  entitled  to  the  other  moiety  and  who  took  henefidally  under 
the  will. 

The  construction  of  the  devise  above  stated  held  to  be  corroborated  by  the 
fact  of  the  testator  having  used  apt  words  in  disposing  of  his  interest  in  the 
leasehold. 

On  a  question  of  election  by  a  party  bound  to  elect  between  two  properties, 
it  is  necessary  to  inquire  into  the  circumstances  of  the  property  against 
which  the  election  is  supposed  to  have  been  made ;  for  the  fact  that  a  party  so 
situated  and  not  being  called  on  to  elect  continues  in  the  receipt  of  the  rents 
and  profits  of  both  properties,  cannot  be  construed  into  an  election  to  take 
the  one  and  reject  the  other;  and,  in  like  manner,  if  one  of  the  properties 
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doea  not  yield  rent  to  be  received,  and  the  party  liable  to  elect  deals  with      Padbuby 
it  as  his  own   by  mortgaging  it,  &c.  (partiddarly  if  this  is  done  with  r. 

the  knowledge  and  concurrence  of  the  party  entitled  to  call  for  an  election),        Clabk. 
such  dealing  will  be  unavailable  to  prove  an  actual  election  as  against  the 
receipt  of  the  rents  of  the  other  property. 

The  liability  of  a  party  to  be  called  upon  to  elect  will  not  be  affected  by 
lapse  of  time  so  long  as  his  interest  in  either  of  the  subject-matters  of 
election  is  reyersionaiy. 

Under  the  limitations  of  the  will  of  James  Salkhill,  their 
grandfather,  John  Cox  and  his  sister  Mary  Cox  Brown  were 
equitably  entitled  in  undivided  ^moieties  to  two  freehold  houses  at  [  *29i»  ] 
Tottenham :  they  were  also  entitled  in  moieties  to  a  leasehold 
house  in  Park  Street,  Grosvenor  Square.  In  1809,  Mary  Cox 
Brown  died,  leaving  her  husband  the  defendant  Henry  Brown  and 
one  daughter  the  defendant  Mary  Cox  the  wife  of  the  defendant 
William  Clark.  Henry  Brown  thereupon  became  equitable  tenant 
by  the  cnrteey  of  the  undivided  moiety  in  the  freehold  houses. 

John  Cox,  by  his  will,  dated  the  20th  March,  1812,  under  which 
the  question  of  election  in  this  case  arose,  gave  and  devised  unto 
Catherine  Padbnry  ''  all  that  my  freehold  messuage  or  tenement 
with  the  garden  and  all  and  singular  the  appurtenances  thereunto 
belonging  situate  at  Tottenham,  and  now  on  lease  to  Mr.  Thomas 
Upton  and  in  his  occupation,''  to  hold  the  same  for  her  separate  use 
for  life ;  and  after  her  death,  he  gave  and  devised  the  said  messuage 
or  tenement  garden  and  premises  unto  her  son  Samuel  Padbury  (the 
plaintiflT),  his  heirs  and  assigns  for  ever.  The  testator  also  gave 
and  devised  unto  William  Cr.ook  of  New  Windsor  "  all  that  my 
moiety  or  half  part  the  whole  into  two  equal  parts  to  be  divided  of 
and  in  all  the  leasehold  messuage  or  tenement  and  premises  situate 
and  being  in  Park  Street,  upon  trust  that  he  shall  and  do  from 
time  to  time  and  until  the  determination  of  my  estate  and  interest 
therein  receive  my  portion  of  the  rents  and  profits,  and  invest  the 
same  as  it  shall  become  due  and  payable  in  the  purchase  of  5^.  per 
cent.  Bank  Annuities  in  the  names  of  my  niece  and  goddaughter 
Mary  Cox  Brown,  daughter  of  my  late  sister  Mary,  the  late  wife  of 
Henry  Brown  of  New  Windsor  aforesaid ;  and  I  direct  that  the 
produce  thereof  together  with  the  interest  thereon  shall  remain 
invested  and  be  received  by  my  said  niece  Mary  Cox  Brown  at  her 
age  of  twenty-one  years  or  day  of  marriage  which  shall  first  happen 
*but  not  sooner."  The  testator  gave  the  residue  of  his  personal  [  *800  ] 
estate  to  William  Crook,  whom  he  appointed  sole  executor,  but 
made  no  disposition  of  the  other  freehold  house  at  Tottenham.  The 
testator  died  in  1812. 
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Padbury  The  lease  of  the  Park  Street  house  expired  in  1819.  Mary  Cox 
Glabk.  Clark  attained  her  age  of  twenty-one  in  1881,  and  soon  afterwards 
mortgaged  her  interest  in  the  freehold  house  devised  by  the  will  of 
John  Cox.  In  1888  she  intermarried  with  the  defendant  William 
Clark  ;  and  by  the  settlement  made  on  her  marriage,  her  interest  in 
the  premises  in  question  was  assigned  to  trustees  on  certain  trusts 
for  the  benefit  of  herself  and  husband  and  their  issue.  In  the 
year  1837  the  mortgage  was  transferred  to  the  defendants  Robert 
Pearce  and  William  Crosby  M'Nae.  Catherine  Padbury  died  in 
1880. 

The  bill,  which  was  filed  in  1847  against  William  Clark  and  his 
wife  and  their  children,  the  surviving  trustee  of  their  marriage 
settlement,  and  Robert  Pearce  and  W.  C.  M'Nae,  after  charging 
that  the  plaintiff  had  only  just  discovered  that  Mary  Cox  Clark  had 
made  her  election  to  take  under  the  will  of  John  Cox,  and  that 
under  the  circumstances  she  was  previously  to  her  marriage  a 
trustee  for  the  plaintiff  of  the  beneficial  interest  in  the  freehold 
house  in  question  after  the  death  of  her  father,  and  that  William 
Clark  and  the  trustees  of  his  marriage  settlement,  the  original 
mortgagees,  and  the  assignees  of  the  mortgage,  had  notice  of  the 
state  of  the  title,  prayed  the  execution  of  the  trusts  of  the  will  of 
the  original  testator  James  Salkhill,  and  a  declaration  to  the  effect 
that  upon  Mary  Cox  Clark  attaining  twenty-one  she  was  bound  to 
elect  whether,  as  heiress-at-law  of  Mary  Cox  Brown  her  mother, 
[  *30i  ]  she  would  take  against  or  under  the  will  of  John  Cox ;  and  *tfaat 
she  had  elected  to  take  under  the  will  of  John  Cox.  The  bill  al&o 
prayed  for  a  conveyance  by  all  necessary  parties  of  Mary  C-ox 
Clark*s  interest  in  the  freehold  house  to  H.  Brown  for  life,  as  tenant 
by  the  curtesy,  with  remainder  to  the  plaintiff  in  fee,  and  in  the 
alternative,  that  if  Mary  Cox  Clark  had  not  elected  then  that  she 
might  be  decreed  to  elect. 

It  was  in  evidence  that  after  the  death  of  John  Cox  and  during 
the  continuance  of  the  lease  of  the  house  in  Park  Street  and  the 
minority  of  Mary  Cox  Clark,  W.  Crook  as  executor  of  John  Cox,  and 
Henry  Brown  as  father  and  guardian  of  Mary  Cox  Clark,  received 
the  rents  and  profits  of  the  moiety  of  the  leasehold  house  on  behalf 
of  Mary  Cox  Clark  ;  and  that  on  her  attaining  twenty-one,  H.  Brown 
had  accounted  to  her  for  such  receipts,  and  paid  to  her  a  sum  of 
49{.,  as  the  balance  due  to  her  on  the  expiration  of  the  lease.  It 
was  also  in  evidence,  that  in  18B8  the  plaintiff  concurred  with 
H.  Brown  as  tenant  by  the  curtesy  and  the  trustees  of  the  marriage 


Toi..  utxxvi.J   1850.     CH.     2  MAC.  &  G.  801—803.  119 


settlement  in  granting  a  lease  of  the  freehold  house  in  question,  by     padbuby 
which  lease  one  entire  rent  was  reserved.  Clark. 

By  the  decree  made  on  the  hearing  of  the  cause  before  the  Yioe- 
Chancellor  of  England,  on  the  5th  March,  1850,  it  was  declared 
that  Mary  Cox  Clark  was  bound  to  elect,  and  had  elected  to  take 
the  leasehold  house,  and  was,  therefore,  bound  to  convey  the  free- 
hold to  the  plaintiff  subject  as  to  a  moiety  to  the  life  interest  of 
H.  Brow^n ;    and  the  costs  of  all  parties,  except  H.  Brown,  were 

ordered  to  be  paid  by  the  defendants,  except  H.  Brown. 

From  this  declaration  the  defendants  Mr.  and  Mrs.  Clark  and 

their  children  and   the  mortgagees  now  appealed    to   the  Lord 

Chancellor. 

Mr.  Molina  and  Mr.  Shebbeai'e,  for  Mr.  and  Mrs.  Clark  and       [  ^^2  ] 
their  children,  in  support  of  the  appeal,  [cited  Dummer  v.  Pitcher  (i) ; 
Denn   v-  Roake  (2)  ;  Dillon   v.   Parker  (3) ;  Reynard   v.  Spence  (4)  ; 
Butricke  v.  Broadkurst  (5)]. 

Mr.   T.  Parker,  jun.,  appeared  for  the  mortgagees,  who  had       [  ^03  ] 
joined    in   the  petition   of    appeal;    but    the    Lord   Chancellor 
refused  to  hear  counsel  for  the  mortgagees  separately  from  the 
plaintiff. 

Mr.  Keene  appeared  for  the  surviving  trustee. 

Mr.  Bethell  and  Mr.  Kinglake,  for  the  plaintiff,  contended  that 
the  words  of  the  will  were  an  apt  description  of  the  entirety,  and 
that  this  was  made  clear  by  the  use  of  the  possessive  pronoun  '*  my," 
Shuitleworth  v.  Greaves  (6) ;  that  the  facts  of  the  case  afforded 
sufficient  evidence  that  Mrs.  Clark  had  elected ;  that  the  lapse  of 
time  was  no  bar  to  the  plaintiff's  claim,  the  interest  of  Mrs.  Clark 
being  reversionary,  and  a  remainder-man  not  being  bound  to  assert 
his  right  in  the  lifetime  of  the  tenant  for  life,  Duke  of  Leeds  v. 
Earl  of  Amherst  {7) ;  that  as  to  the  mortgagees  being  purchasers 
without  notice,  it  was  clear  that  they  could  not  have  taken  the 
mortgage  without  an  inspection  of  the  will  of  J.  Cox,  and  must 
thus  have  had  notice  of  the  state  of  the  title ;  that  the  plaintiff,  by 
concurring  in  the  lease  of  1883,  had  not  affected  his  right,  the 
reservation  of  rent  to  several  lessors  being  in  law  presumed  to  be 

(1)  39  R.  R.  203  (2  My.  &  K.  262).  (4)  55  R.  R.  27  (4  Beav.  103). 

:>)  33  R.  R.  1  (5  B.  &  C.  720;  8.  C.  (5)  2  R.  R.  100  (1  Ves.  Jr.  171). 

6  Bing.  475;  4  Bligh,  N.  S.  1).  (H)  48  R.  R.  5  (4  My.  &  Cr.  35). 

(3)  18  B.  R  72  (1  Swaiist  359).  (7)  78  R.  R.  47  (2  Ph.  117). 
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Padbuby     referrible  to  each  lessor,  according  to  his  interest  in  the  property      I 
Clawc      leased. 

Mr.  MalinSf  in  reply. 

June  17.      The  Lord  Chancellor  delivered  out  to  the  parties  the  following 
r  soT]  judgment,  previously  to  resigning  the  Great  Seal  : 

Two  questions  are  raised  by  this  appeal,  first,  whether  the  case  be 
one  of  election,  and  secondly,  whether  a  binding  election  has  taken 
place. 

The  facts  are  these  :  John  Cox  the  younger,  the  testator  upon 
whose  will  the  questions  arise,  was,  at  the  time  of  making  his  will, 
entitled  in  fee  to  undivided  moieties  of  two  freehold  houses  at 
Tottenham,  one  tenanted  by  one  Upton,  and  the  other  by  one 
North.  The  testator's  niece  Mary  Cox  Clark,  then  an  infant,  was 
entitled  to  the  other  moiety  of  the  two  houses,  but  subject  to  the 
estate  of  her  father  Henry  Brown,  a  tenant  by  the  curtesy.  The 
testator  was  also  entitled  to  one  moiety  of  a  leasehold  house  in 
Park  Street.  By  his  will,  dated  the  20th  March,  1812,  the  testator 
gave  and  devised  to  Catherine  Padbury  the  plaintiflf's  mother,  all 
&c.  (His  Lordship  here  referred  to  the  will  in  the  terms  above 
set  out.) 

The  first  question  depends  upon  the  devise  of  the  house  and 
premises  at  Tottenham,  tenanted  by  Upton.  The  testator  was 
entitled  to  one  moiety  only,  and  his  niece  Mary  Cox  Clark  to  the 
other  moiety  :  the  gift  is  in  favour  of  the  plaintiff,  and  the  question 
is,  was  it  intended  to  apply  to  the  testator's  moiety  only,  or  did  he 
intend  to  give  the  whole  of  the  house  and  premises  to  the  plaintiff. 
If  he  intended  by  the  words  used  to  include  and  give  the  whole,  it 
is  immaterial  from  what  cause  that  intention  proceeded,  whether  he 
forgot  or  misunderstood  his  rights,  and  assumed  that  he  was 
entitled  to  take  the  whole  of  that  house  to  himself,  leaving  the 
[  •305  ]  other  of  which  he  was  also  entitled  to  *one  moiety  to  his  niece,  who 
was  entitled  to  the  other  moiety  of  it.  Looking  then  to  the  words 
used  for  the  purpose  of  ascertaining  what  the  testator  intended  to 
give,  I  do  not  find  any  ground  for  a  doubt  as  to  his  intention  to  give 
the  entirety;  the  words  are  ample  complete  and  correct  for  that 
purpose,  but  wholly  inapplicable  to  the  supposed  gift  of  a  moiety 
only :  and  if  this  were  matter  of  any  doubt,  the  terms  used  in  the 
gift  of  the  moiety  of  the  house  in  Park  Street,  in  which  he  did 
intend   to  give  a  moiety  only,  would  strongly  corroborate  this 
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construction,  showing  the  manner  in  which  he  described  a  moiety  of  padbuuy 
premises  when  his  intention  was  to  give  only  a  moiety.  Upon  the  clark. 
first  question,  therefore,  I  think  the  declaration  and  decree  of  the 
Yicb-Chamcsllob  clearly  right,  and  that  the  will  did  raise  a  case  of 
election  against  Mary  Cox  Clark,  the  owner  of  one  moiety  of  this 
property,  so  that  she  could  not  withhold  her  moiety  from  the 
plaintiff  who  the  testator  intended  should  have  it  under  his  will, 
without  giving  up  to  him  all  benefit  which  she  took  under  the 
will,  being  in  fact  only  the  testator's  moiety  of  the  house  in  Park 
Street. 

The  decree,  after  declaring  that  the  defendant  Mary  Cox  Clark 
was  upon  attaining  the  age  of  twenty-one  bound  to  elect,  declared 
that,  after  attaining  that  age,  and  before  the  making  of  the 
mortgage,  she  had  duly  elected  to  take  under  the  will,  and  thereby 
became  bound  to  convey  the  moiety  of  the  testator  in  the  premises 
at  Tottenham  to  the  plaintiff,  subject  to  the  estate  of  her  father  as 
tenant  by  the  curtesy.  In  order  to  try  the  accuracy  of  this  declara- 
tion, the  facts  and  circumstances  which  followed  the  death  of  the 
testator  must  be  very  carefully  investigated.  The  testator  died 
according  to  the  statement  in  the  bill  in  1812:  at  this  time  his 
niece  Mary  Cox  Clark  was  under  twenty-one,  which  *age  she  [  *3^^  ] 
attained  in  December,  1881 ;  and  in  1888  she  married  the  defen- 
dant Clark.  The  act  relied  upon  by  the  bill,  and  relied  upon  also, 
I  presume,  by  the  decree  which  declares  that  the  testator's  niece 
bad  elected,  is  that,  upon  her  attaining  twenty-one  and  before  her 
marriage,  her  father,  who  had  received  the  rents  of  her  moiety  of 
the  leasehold  house  in  Park  Street  during  her  minority,  paid  her  a 
sum  of  about  49^.  as  the  balance  of  his  receipts,  being  the  proceeds 
of  the  moiety  of  the  rents  of  the  leasehold  house  up  to  the  year 
1819  when  the  lease  expired,  the  whole  of  the  other  portion  of  the 
rents  so  received  by  him  on  account  of  his  daughter  having,  as  he 
states  (he  being  examined  as  a  witness),  been  expended  by  him  in 
her  maintenance  during  her  minority.  The  result  therefore  is,  that 
the  appellant  Mary  Cox  Clark  never  was  in  possession,  or  in  the 
receipt  of  the  rents  or  profits  of  the  moiety  of  the  house  in  Park 
Street  at  any  time,  the  lease  having  expired  long  before  she  attained 
twenty-one ;  but  that  her  father,  having  received  such  rents  during 
her  minority,  when  she  attained  twenty-one,  paid  over  to  her,  and 
she  accepted,  a  small  sum  as  the  balance  of  such  rents,  the  lease 
itself  having  long  before  expired.  This  cannot  be  a  stronger  case 
in  favour  of  the  alleged  election  than  there  would  have  been  if  the 
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Padbury  lease  had  been  still  subsisting  when  she  attained  twenty-one,  and 
Clark,  b^^  ^^^  herself  received  49Z.  on  account  of  the  moiety  of  sach  rents. 
It  thus  becomes  necessary  to  inquire  into  the  history  of  the 
property  as  against  which  this  election  is  supposed  to  have  been 
made ;  for,  if  a  party  being  bound  to  elect  between  two  properties, 
not  being  called  upon  so  to  elect,  continues  in  the  receipt  of  the 
rents  and  profits  of  both,  such  receipt,  affording  no  proof  of 
preference,  cannot  be  an  election  to  take  the  one  and  reject  the 
[  '307  J  other ;  and  so,  *if  the  other  property  be  under  circumstances  that 
it  does  not  yield  rent  to  be  received  by  the  party  liable  to  elect,  but 
such  party,  particularly  if  with  the  knowledge  and  concurrence  of 
the  party  entitled  to  call  for  such  election,  deal  with  this  property 
as  her  own,  it  would  seem  that  such  acts  ought  to  be  equally 
unavailable  to  prove  an  actual  election,  for  in  both  cases  there  is, 
as  far  as  circumstances  will  admit,  an  equal  dealing  with  the  two 
properties,  and,  therefore,  an  absence  of  proof  of  any  intention  to 
elect  the  one  and  reject  the  other,  Henry  Brown  being  tenant  by 
the  curtesy  of  the  moiety  of  the  house  at  Tottenham,  no  rent  from 
it  could  be  received  by  Mary  Cox  Clark ;  but  it  is  admitted,  and  is 
indeed  part  of  the  statement  in  the  bill,  that  the  appellant  Mary 
Cox  Clark,  after  she  attained  twenty-one  and  before  her  marriage, 
mortgaged  the  moiety  of  the  freehold  house,  which  mortgage  is  now 
vested  in  the  appellants  Pearce  and  M*Nae;  that  upon  her  marriage 
in  1838  she  settled  her  moiety  upon  certain  trusts  for  the  benefit  of 
herself,  her  intended  husband  and  the  issue  of  the  marriage ;  and 
that  in  August,  1833,  the  plaintiff  being  in  his  own  right  entitled 
to  one  moiety,  joined  with  Henry  Brown  entitled  as  tenant  by  the 
curtesy  to  a  life  estate  in  the  other  moiety,  and  the  trustees  of  the 
settlement  of  the  appellants  William  Clark  and  Mary  Cox  his  wife,  in 
a  lease  of  the  entirety  of  the  house  and  premises,  proving  that 
the  election  in  1831  or  at  any  other  time  was  not  considered  by  any 
of  the  parties  including  the  plaintiff  himself  as  having  taken  place, 
and  showing  a  dealing  with  the  property  against  which  the  election 
is  supposed  to  have  been  made,  neutralising  at  least  the  receipt  of 
the  balance  of  rent  from  the  property  supposed  to  have  been  elected. 
[  308  ]  The  defendants  insisted,  that,  whatever  the  plaintiff's  right  may 

have  been  to  call  upon  Mary  Cox  Clark  to  elect,  it  has  been  lost  by 
the  lapse  of  time ;  but  this  is  answered  by  the  dates.  She  did  not 
attain  twenty-one  until  1831,  and  the  bill  was  filed  in  1847.  Then 
and  now  the  interest  in  the  moiety  of  the  premises  at  Tottenham 
was  reversionary,  Henry  Brown  the  tenant  by  the  curtesy  being 
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still  alive ;  and  the  interest  in  the  house  in  Park  Street  terminated 
in  1819,  by  the  expiration  of  the  lease*  The  defendant  Mary  Cox 
Clark,  as  I  understood  at  the  hearing,  being  now  called  upon  to 
elect,  chooses  to  take  the  moiety  of  the  premises  at  Tottenham,  and 
must  therefore  account  to  the  plaintiff  for  the  rents  received  on  her 
account  for  the  moiety  of  the  house  in  Park  Street  from  the  testator's 
death  in  1812  to  the  expiration  of  the  lease  in  1819.  She  did  not 
indeed  receive  these  rents  herself,  but  they  were  received  either  by 
the  trustee  Crook,  or  by  her  father,  for  her  use ;  and  she  electing 
to  take  against  the  will  is  bound  to  make  good  to  the  disappointed 
party  the  value  of  the  property  intended  for  her. 

The  costs  of  the  suit  remain  now  to  be  considered.  In  my  view 
of  the  case  the  plaintiff  has  failed  in  his  contention  that  the  defen- 
dant Mary  Cox  Clark  had  elected  to  take  the  half  of  the  house  in 
Park  Street.  Having  upon  that  ground  claimed  the  half  of  the 
premises  at  Tottenham,  it  became  necessary  to  make  a  case  of 
notice  against  the  parties  claiming  under  the  mortgage  and  under 
.  the  marriage  settlement,  all  which  has  become  useless  expense.  I 
am  therefore  of  opinion,  that  the  bill  must  be  dismissed  with  costs 
as  against  such  parties ;  and  as  against  Mary  Cox  Clark  and  her 
husband,  so  much  must  be  dismissed  with  costs  as  prays  that  it 
may  be. declared  that  an  election  had  been  made. 


Padbury 

r. 

Clabk. 


COLEMAN  V.  MELLER8H(1). 

(2  Mac.  &  a.  309—318.) 

Principles  on  which  the  Court  deals  with  settled  accounts  in  reference  to 
granting  relief  either  by  a  decree  to  surcharge  and  falsify  or  by  a  decree  to 
take  an  open  account. 

In  a  case  where  the  accounting  party  was  the  solicitor  or  agent  of  the 
party  sought  to  be  charged,  and  it  appeared  that  an  item  of  600/.  was 
inserted  for  professional  charges  in  the  account  which  it  was  sought  to  treat 
as  settled,  no  bill  of  costs  having  been  delivered,  and  the  600/.  exceeding 
by  75/.  the  sum  really  due :  Held,  that  this  was  not  such  an  error  as  could 
be  set  right  by  a  decree  to  surcharge  and  falsify,  but  that  the  account  must 
be  dealt  with  as  an  open  account. 

An  entry  in  the  diary  of  a  solicitor's  clerk  who  had  become  lunatic  not 
allowed  to  be  read  in  evidence  of  a  matter  concerning  which  it  was  not  the 
duty  of  the  clerk  to  have  made  the  entry. 

In  this  case  the  defendants  Mellersh  and  Marshall  presented  two 
separate  petitions  of  appeal  from  a  decree  of  the  Yicb-Chancbllob 

(1)   WaUon    V.     Rodwdl    (1878)    7  9  Oh.  D.  547,  48  L.  J.  Ch.  45;  In  re 

Cb.  D.  625,  47  L.  J.  Ch.  418;  affirmed,  Wehh  [1894]  1  Ch.  73,  63   L.  J.  Ch. 

11  Ch.  D.  150,  48  L.  J.  Ch.  209,  39  145,  70  L.  T.  318,  C.A. 
L.  T.  614 ;  Qtthing  v.  Keiyhley  (1878) 


1850. 

Feb,  26,  26, 

27. 

Jnly, 

Shadwkll, 
V..C. 

On  Appeal. 
Lord 

COTTENHAM, 
L.C. 

[309] 
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Coleman     of  England,  directing  the  re-opening  of  certain  accounts  between 
Mbllkbsh.    them  and  the  late  W.  Coleman,  which  were  impeached  by  the 
plaintiff. 

The  bill,  which  was  very  voluminous,  was  filed  in  June,  1845,  by 
Mary  Coleman  the  widow  and  administratrix  of  W.  Coleman,  and 
in  substance  stated  that,  in  the  year  1829,  W.  Coleman  being 
desirous  of  purchasing  certain  tithes  at  Dorking,  with  a  view  to  a 
resale  thereof  to  the  owners  of  the  land  subject  to  such  tithes,  and 
being  in  want  of  the  necessary  capital  to  complete  the  purchase, 
applied  to  Messrs.  Mellersh  and  Marshall  solicitors  at  Godalming, 
who  were  employed  by  him  in  the  business,  and  who  agreed  to 
provide  him  with  the  required  amount  in  consideration  of  receiving 
a  bonus  exclusive  of  their  professional  charges :  (with  regard  to  the 
amount  of  this  bonus,  there  was  a  discrepancy  in  the  statements  of 
the  defendants,  one  alleging  it  to  be  500Z.  and  the  other  1,0002.) 

The  bill  then  charged  that  there  had  been  no  actual  delivery  of 
accounts  by  the  defendants  so  as  to  enable  W.  Coleman  to  examine 
them  ;  that  there  were  apparent  errors  on  the  face  of  the  accounts, 
and  that  the  bonus  alone  was  a  sufficient  ground  for  invalidating 
[  *3io  ]  *any  alleged  settlement  between  the  parties.  The  bill  prayed  a 
general  account  of  all  dealings  and  transactions  between  the 
defendants  and  W.  Coleman. 

It  appeared  that  the  transactions  between  W.  Coleman  and  the 
defendants  formed  the  subject-matter  of  seven  accounts,  extending 
over  the  period  between  1829  and  1882.  It  was  admitted  by  the 
defendants  that  the  first  account,  amounting  to  3,200L,  and  for 
which  W.  Coleman  had  given  a  mortgage  security  dated  the 
28r.h  October,  1830,  had  not  been  signed  by  W.  Coleman,  and  that 
it  contained  an  item  of  600Z.  for  professional  charges  in  respect  of 
which  no  bill  of  costs  had  been  sent  in.  It  appeared  also,  by  a 
reference  to  the  book  from  which  the  account  must  have  been  taken, 
that  the  real  amount  for  professional  charges  could  only  have  been 
5242.  16s.  4d.  According  to  the  evidence  of  Mr.  Limbird,  a  clerk 
of  the  defendants,  the  difference  was  accounted  for,  by  stating  that 
there  were  certain  fees  to  be  paid  to  counsel  and  other  expenses, 
which  at  the  time  it  was  agreed  between  W.  Coleman  and  the 
defendants  should  be  considered  as  included  in  and  settled  by  the 
payment  of  the  sum  of  600Z.  It  was  endeavoured  to  be  proved  by 
the  evidence  of  this  clerk,  that  W.  Coleman  had  carefully  inspected 
the  accounts,  and  had  all  the  documents  connected  therewith 
produced  to  him.    The  six  subsequent  accounts  were  all  signed  by 
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W.  Coleman,  the  seventh  and  last  containing  an  item  of  5002.,  which     colvman 
was  treated  in  the  argument  as  being  in  respect  of  the  bonus.  Msllbbsb. 

How  the  facts  of  the  case  really  stood  on  the  subject  of  the  bonus 
did  not  very  distinctly  appear.  There  was  an  indenture  without 
date,  but  proved  to  have  been  executed  on  the  14th  May,  1830,  by 
which  W.  Coleman  secured  to  the  defendants  a  sum  of  5001.  *with  [  *3^i  ] 
interest,  but  it  appeared  by  a  memorandum,  dated  the  14th  May, 
1880,  that  only  one  half  of  this  sum  was  then  actually  due.  It  was 
said  by  the  defendants  that  this  500Z.  had  nothing  to  do  with  the 
bonus,  and  also  that  the  deed  was  never  acted  on,  the  500Z.  secured 
by  it  being  brought  into  the  first  of  the  seven  accounts,  and  forming 
part  of  the  8,2001.  in  respect  of  which  the  mortgage  of  the  28th 
October,  1880,  had  been  given  by  W.  Coleman. 

Mr.Bethell,  Mr.  Boundell Palmer,  and  Mr.  Hamilton  Humphreys, 
for  the  plaintiff,  [cited  Harlock  v.  Smith  {i)  and  Pickering  v. 
Pickering  (2)]. 

Mr.  Stuart  and  Mr.  O.  M.  Giffard,  for  the  defendant  Mellersh, 
[cited  AUfrey  v.  Allfrey  (3)  and  HiUs  v.  Moore  (4),  and  distinguished 
Morgan  v.  Lewes  (6)  and  Waters  v.  Taylor  (6)]. 

Mr.  Rolt  and  Mr.  Fleming,  for  the  defendant  Marshall,  [3^2] 
contended  that  the  absence  of  W.  Coleman's  signature  to  the  first  of 
the  accounts  could  not  invalidate  the  settlement,  as  all  his  subsequent 
acts  were  consistent  with  an  approval  of  it,  Willis  v.  Jernegan  (7) ; 
that  in  respect  of  the  bonus,  there  was  no  case  which  decided 
that  a  solicitor  might  not  receive  a  gratuity:  Harris  v. 
Tremenheere  (8).     *     *     * 

Mr.   Betheli,  in  reply. 
♦     ♦    No  bill  of  costs  was  ever  delivered,  and  *the  gratuity,  there-      [  *3i3  ] 
fore,  entered  into  the  whole  transaction :  Montesquieu  v.  Sandys  (9). 

In  the  course  of  the  argument,  the  defendant  Mellersh  being 
desirous  of  proving  that  the  plaintiff's  testator  had  gone  over  the 

(1)  45  B.  B.  125  (2  My.  &  Or.  495).  liberty  to  the  plaintiff  to  surcharge 

(2)  48  B.  B.  104  (2  Beav.  31).  and  falsify  the  settled     accounts.— 

(3)  84  B.  B.  15  (1  Mac.  &  G.  87).  O.  A.  S. 

(4)  17  L.  J.  Ch.  385,  where  upon  a         (5)  16  B.  B.  7  (4  Dow,  29). 

bill  by  a  client  to  redeem  a  mortgage  (6)  45  B.  B.  129  (2  My.  &  Or.  526). 

given  by  him  to  his  solicitor  to  secure  (7)  2  Atk.  251. 

several  settled  accounts,  the  decree,  (8)  10  B.  B.  5  (15  Yes.  34). 

by  consent   of   the  defendant,  gave  (9)  11  B.  B.  197  (18  Yes.  313). 
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CoLBMAN     accounts  with  one  of  the  defendants'  clerks,  since  become  lunatic, 
Mblleksii.    proposed  to  read  from  the  diary  of  the  clerk  a  memorandum  to 
this  effect.     [He  cited  Patteshall  v.  Turfoi'd  (l).] 

The  Lord  Chancellor,  however,  was  of  opinion  that  the 
evidence  was  inadmissible,  observing,  that  it  appeared  to  be 
nothing  else  than  a  mere  private  memorandum,  and  that  it  was  no 
part  of  the  clerk's  business  to  have  made  it. 

July,        The  Lord  Chancellor  delivered  out  to  the  parties  the  following 
r  3J4  J  judgment  previously  to  resigning  the  Great  Seal : 

The  decree  appealed  from  directs  an  open  account  to  be  taken 
between  the  late  Mr.  Coleman  and  Messrs.  Mellersh  and  Marshall 
attornies  at  Godalming.  The  petition  of  appeal  not  only  disputes 
the  propriety  of  this  direction,  but  prays  that  the  bill  may  be  dis- 
missed. This  is  proved  by  the  defendants'  own  case  to  be  an 
untenable  proposition,  as  will  appear  from  the  observations  I  am 
about  to  make.  The  only  question  is,  whether  the  case  proved 
justified  the  decree  as  pronounced,  or  whether  it  ought  to  have 
been  limited  to  a  direction  that  the  plaintiff  should  be  at  liberty  to 
surcharge  and  falsify  the  accounts  relied  upon  by  the  defendants  as 
settled  accounts. 

There  is  a  material  difference  in  the  principle  on  which  the 
Court  deals  with  settled  accounts  with  reference  to  those  two  kinds 
of  decrees,  as  there  undoubtedly  is  in  the  effect  in  working  them 
out.  A  settled  account,  otherwise  unimpeachable,  in  which  an 
error  is  proved  to  exist,  may  be  subjected  to  a  decree  to  surcharge 
and  falsify,  upon  the  supposition  that  one  error  having  been  proved 
others  may  be  expected  upon  investigation  to  be  discovered ;  but  if 
the  relative  situation  of  the  parties,  or  the  manner  in  which  the 
settlement  took  place,  or  the  nature  of  the  error  proved,  show  that 
the  alleged  settlement  ought  not  to  be  considered  as  an  act  binding 
upon  the  party  signing,  and  that  it  would  be  inequitable  for  the 
accounting  party  to  take  advantage  of  it,  the  Court  is  not  content 
with  enabling  the  party  to  surcharge  and  falsify  an  account  which 
never  ought  to  have  been  so  settled,  but  directs  the  taking  of  an 
[  'SIS  ]  open  account.  Amongst  *the  grounds  on  which  the  Court  rests 
the  application  of  this  principle,  none  are  stronger  than  the  fact 
that  the  accounting  party  was  the  solicitor  or  agent  of  the  party 
sought  to  be  charged,  or  that  the  circumstances  gave  him  a 
(1)  37  R.  B.  681  (3  B.  &  Ad.  890), 
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commanding  power  or  influence  over  him,  or  that  the  facts  prove  that  colsman 
he  possessed  and  abased  the  confidence  which  had  been  reposed  in  mellebsh. 
him :  all  these  appear  to  me  to  concur  in  the  present  case. 

It  is  not  possible  from  the  evidence  to  ascertain  with  certainty  at 
what  time  the  late  Mr.  Coleman  first  became  the  client  of  Messrs. 
Mellersh  and  Marshall ;  nor  does  it  seem  to  me  to  be  very  material, 
notwithstanding  the  anxiety  displayed  by  Mr.  Limbird,  the  witness 
for  the  defendants,  to  fix  it  at  the  autumn  of  1829.  I  cannot  doubt 
but  that  their  engagement  with  him,  and  their  stipulation  for  a 
bonus  over  and  above  their  professional  charges  was  correct,  and 
arose  from  the  application  by  him  for  their  assistance  in  carrying 
into  effect  the  purchase  and  resale  of  the  tithes.  If  Mr.  Coleman 
was  not  a  client  of  Messrs.  Mellersh  and  Marshall  at  the  time  this 
stipulation  was  made,  it  is  clear  that  it  was  the  condition  upon 
which  they  would  undertake  the  duties  of  their  professional 
calling. 

His  Lordship  here  referred  to  the  circumstances  above  stated,  in 
reference  to  the  undated  indenture,  and  to  the  memorandum  of 
the  14th  May,  1880,  and  then  proceeded  as  follows : 

It  would  seem  clear,  that  the  5001.  mentioned  in  this  memoran- 
dum was  the  same  5002.  for  securing  which  the  undated  deed  was 
executed ;  and  Limbird  says  that  such  5002.  was  brought  into  the 
account  upon  which  *8,200{.  was  made  to  appear  to  be  due  from  [  *»16  ] 
Mr.  Coleman,  and  for  which  the  security  of  the  28th  of  October, 
1830,  was  given,  and  that  the  500L  therein  mentioned  was  the  5002. 
agreed  to  be  given  as  a  bonus  to  Messrs.  Mellersh  and  Marshall. 
If  such  were  the  facts,  the  case  would  be  that  of  a  bonus  in  con- 
sideration of  future  profits,  secured  with  interest  from  the  date, 
taken  by  an  attorney  from  his  client,  under  an  account  and  by  a 
deed  representing  that  the  whole  500/.  was  an  actual  debt,  the 
attorney  by  the  memorandum  acknowledging  that  half  the  sum 
only  was  actually  due.  It  was  argued  at  the  Bar  on  behalf  of  Mr. 
Marshal],  that  the  5001.  for  which  the  undated  security  was  given, 
had  nothing  to  do  with  the  bonus :  if  the  proposition  were  admis- 
sible and  true,  the  position  of  the  solicitor  would  not  be  improved. 
The  security  represents  600Z.  as  actually  due,  and  which  if  it  did 
not  consist  of  the  bonus  must  have  consisted  of  advances  or  costs, 
and  provides  for  interest  at  51.  per  cent,  from  the  date,  and  the 
memorandum  admits  that  this  statement  is  false  and  that  250/. 
only  had  been  paid.  It  was  said  that  interest  was  never  charged 
upon  this  500/.,  but  the  sQlicitorB  took  by  their  security  the  mean^ 
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CoLEMAH  of  compelling  payment  of  interest,  and  I  am  considering  the  trans- 
Mrllersh.  action  for  the  purpose  of  ascertaining  the  position  in  which  they 
had  placed  themselves  with  reference  to  their  client,  and  how  they 
had  used  the  power  and  influence  they  had  acquired  over  him  and 
his  affairs.  These  transactions  are  left  in  total  obscarity  by  the 
defendants,  whereas  they  might,  if  the  facts  were  sufficient  for 
their  purpose,  have  proved  how  the  2502.  had  become  due,  and  how 
the  remaining  2502.  had  been  subsequently  advanced  so  as  to 
entitle  them  to  the  whole  500Z. :  but  this  not  having  been  done  it 
must  be  assumed  upon  the  ground  of  the  memorandum  alone,  that 
[  '317  ]  the  2501.  remains  wholly  unaccounted  for,  *the  5002.  having  been 
treated  as  the  amount  of  the  debt. 

The  Yicb-Chancellor  decided  this  case  principally  upon  the  item 
of  600/.  for  costs  in  the  bill,  making  3,2002.  due  from  Mr.  Coleman ; 
and  although  there  is  much  more  in  the  case,  I  think  that  item 
quite  sufficient  to  support  his  decree.  It  is  proved  that  at  this  time 
the  costs  of  the  solicitors  against  their  client  amounted  to 
524/.  IBs.  4c2.  composed  in  part  of  items  which  could  have  been 
allowed  on  taxation,  but  which  I  think  it  unnecessary  to  consider, 
for  the  sum  of  5242.  18s.  4d.  was  the  whole  that,  according  to 
their  statement,  they  could  have  been  entitled  to  demand :  600/. 
however  was  charged  as  due  to  them  for  costs.  Mr.  Limbird  their 
witness  and  clerk  endeavoured  to  account  for  this  by  stating,  that 
there  were  heavy  fees  to  counsel  then  due  and  unpaid,  not  included 
in  their  bills,  and  that  the  5242. 16s.  4(2.  was  raised  to  6002.  in  order 
to  provide  for  such  fees.  This,  however,  is  not  the  ground  taken 
by  the  defendant  Marshall,  who  says  in  his  answer  that  such  addi- 
tion was  made  at  the  client's  request  as  an  additional  remuneration  ; 
but  of  this  statement,  or  of  the  amount  of  fees  due,  no  evidence 
is  given. 

It  must  therefore  be  assumed,  that  the  8,2002.,  for  which  the 
security  of  the  28th  of  October,  1880,  was  given,  consisted  in  part 
of  6002.  claimed  as  the  amount  of  bills  of  costs  but  of  which  no  bills 
of  that  amount  existed,  and  the  amount  in  the  books  of  the  solicitor 
being  considerably  less  than  that  sum.  This  is  not  only  an  error 
in  the  sense  in  which  the  term  is  used  for  the  purpose  of  opening 
accounts,  but  a  mis-statement  and  false  representation  designedly 
made.  It  cannot  be  attributed  to  the  bounty  of  the  client,  for  of 
that  *or  of  any  such  intention  there  is  no  proof  ;  and  if  in  antici- 
pation of  costs  not  paid  or  ascertained,  and  such  costs  have  not 
3en  proved  to  have  subsequently  become  due,  it  is  obvious  that 
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the  security  at  the  utmost  can  only  be  available  for  what  may  upon 
investigation  be  found  to  be  due. 

After  what  I  have  already  observed  upon,  it  appears  to  me  to  be 
unnecessary  to  say  anything  upon  the  minor  points  which  arise 
upon  an  examination  of  this  account  making  the'8,200/.  due.  These 
more  important  points  prove  not  only  that  the  account  was 
erroneous,  but  that  the  dealings  were  such  as  could  not  be  main- 
tained between  any  parties,  and  certainly  not  as  between  solicitor 
and  client. 

It  was,  indeed,  argued  from  the  pressure  of  the  case  that,  what- 
ever errors  there  might  be  in  the  first  account,  the  subsequent 
accounts  would  not  be  affected  by  it,  inasmuch  as  there  were  no 
balances  on  either  side,  and  that  the  suppression  of  a  balance  really 
due  or  destroyed  by  a  false  debit  would  not  affect  a  subsequent 
account :  but  it  is  clear  that  all  the  subsequent  accounts  are  affected 
by  the  vices  of  this  first,  and  indeed  except  from  the  additional 
difficulties  in  which  Mr.  Coleman  was  afterwards  involved,  the 
relative  situation  of  the  parties  was  not  altered  by  the  subsequent 
transactions. 

I  am  therefore  of  opinion,  that  the  Yice-Chancellob's  decree 
was  correct,  and  that  the  petition  of  appeal  must  be  dismissed 
with  costs. 


Ck>LEXAH 

Mellkbbh. 


EVANS  V.  PEOTHERO. 

(2  Mac  &  G.  319—323.) 

[Bkvsbsbd  on  appeal,  as  reported  in  1  D.  M.  &  G.  572.] 


Thb  SHREWSBURY  and  BIRMINGHAM  RAILWAY 
COMPANY  V.  The  LONDON  and  NORTH 
WESTERN  RAILWAY   COMPANY. 

(2  Mac.  &  G.  324—356.) 
[This  was  a  hearing  on  demurrer   of  a   dispute  between  two 
Railway  Companies,  which  ultimately,  after  protracted  litigation, 
found  its  way  in   1867  to   the  House  of   Lords,  as  reported  in 
6  H.  L.  C.  118.] 
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In  EE  The  WILTS,  80MEESET  and  WEYMOUTH 
RAILWAY  ACT,  1845,  and  Thb  LANDS  CLAUSES 
CONSOLIDATION  ACT,    1845. 

In  rb  CHAELES  BEEJEW  FOOKS. 

(2  Mao.  ft  a.  857—372.) 

The  owner  of  oertain  land  lequired  by  a  Bailway  Company,  on  being 
seryed  with  the  nanal  notice,  stated  his  desire  to  have  the  amount  to  be 
paid  to  him  for  oompensation  and  damages  settled  by  arbitration  under  the 
provisions  of  the  Lands  Glauses  Consolidation  Act,  1845.  Arbitrators  were 
accordingly  appointed  by  the  landowner  and  the  Company,  and,  these 
arbitrators  not  being  able  to  agree  upon  an  umpire,  an  umpire  was  ulti- 
timately  appointed  by  the  Commissioners  of  Bailways.  In  the  meantime, 
the  Company  having  paid  into  the  Bank  the  amount  claimed  by  the  land- 
owner and  having  given  the  bond  required  in  such  cases  by  the  Act,  entered 
upon  the  land.  The  arbitrators  not  having  made  their  award  in  time,  the 
questions  of  compensation  and  damage  came  before  the  umpire,  wbo  made 
his  award  giving  the  landowner  a  much  less  sum  than  that  claimed  by  him 
from  the  Company.  The  landowner  having  refused  to  deliver  an  abstract 
of  title  or  to  take  any  steps  for  conveying  the  land,  the  Company  proceeded 
under  the  pit>viBions  of  the  Act  applicable  to  such  a  case  and  paid  into  the 
Bank  the  sum  awarded  by  the  umpire.  They  then  presented  a  petition  for 
payment  out  to  them  of  the  sum  paid  in  by  them  before  taking  possession 
of  the  land.  The  landowner  in  the  meantime  had  taken  proceedings  at  law 
to  set  aside  the  award  on  various  grounds  but  without  success,  and  was  at 
the  time  when  the  petition  was  presented  prosecuting  an  action  against  the 
Company  to  recover  the  amount  originally  claimed  by  him.  Under  these 
circumstances  the  landowner  opposed  the  petition  of  the  Company ;  but  the 
LoBD  Chakoxllob  made  the  order  prayed,  holding  that  the  landowner 
was  not  entitled  to  avail  himself  of  the  security  provided  by  the  Act  in  the 
deposit  of  the  money,  and  at  the  same  time  to  repudiate  the  proceeding, 
the  benefit  of  the  result  of  which  it  was  the  object  of  the  Act  thus  to  secure 
to  him. 

Thib  was  an  appeal  by  G.  B.  Fooks  against  an  order  made  by 
the  Yiob-Ghanobllob  of  England  on  the  28th  July,  1849,  in  accord- 
ance with  the  prayer  of  a  petition  presented  in  this  matter  by  the 
WiltSi  Somerset  and  Weymouth  Bailway  Company,  under  the 
following  circumstances : 

G.  B.  Fooks  was  the  owner  of  certain  lands  at  Melcombe  Begis 
in  the  county  of  Dorset  called  the  Park,  which  the  Company  were 
authorised  to  take  for  the  purposes  of  their  railway. 

Having  received  the  usual  notices  that  these  lands  were  required 
by  the  Gompany,  and  that  they  were  willing  to  treat  for  the  pur- 
chase of  them  and  as  to  compensation  for  damage,  G.  B.  Fookd, 
on  the  13th  May,  1848,  served  [notice  on  the  Gompany  desiring 
to  have  the  purchase  money  and  compensation  assessed  by  arbitra- 
tion pursuant  to  the  Lands  Glauses  Consolidation  Act,  1846,  and 
claiming  6,860/.  for  the  purchase  and  2,8762.  for  compensation  ]. 
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Upon  the  receipt  of  this  notice,  the  Gompany,  on  the  28rd  May,        in  rq 
1848,  appointed  Mr.  Giles  as  their  arbitrator,  and  on  the  10th  June,       r^n^ 

1^  869  J 

1848,  G.  B.  Fooks  appointed  Mr.  Dixon  as  his  arbitrator.  The  Gom- 
pany,  however,  being  desirous  of  entering  on  the  lands  before  the 
amount  of  the  purchase  and  compensation  money  could  be  settled,  on 
the  24th  June,  1848,  paid  8,4852.,  being  the  purchase  money  and  com- 
pensation claimed  by  G.  B.  Fooks  in  his  notice  of  the  18th  May,  1848, 
into  the  Bank  to  the  credit  of  an  account,  "  Ex  parte  the  Wilts, 
Somerset,  and  Weymouth  Bailway  Gompany,  the  account  of  Gharles 
Berjew  Fooks."  The  Gompany  also  gave  to  G.  B.  Fooks  [the  usual 
bond  as  required  by  the  Lands  Glauses  Gonsolidation  Act,  1845,  in 
the  penal  sum  of  8,4852.,  and  then  entered  upon  the  land]  • 

The  arbitrators  being  unable  to  agree  upon  an  umpire  within  [seo] 
the  time  prescribed  by  the  Lands  Glauses  Gonsolidation  Act, 
applied,  on  the  21st  June,  1848,  to  the  Gommissioners  of  Railways, 
requesting  them  to  appoint  an  umpire  in  pursuance  of  the  pro- 
visions of  the  Act ;  and,  on  the  28rd  June,  1848,  the  Gommis- 
sbners  appointed  George  Powell  as  umpire,  before  whom  (the 
arbitrators  having  failed  to  make  their  award  within  the  time 
prescribed  by  the  Act)  the  matters  in  question  duly  came.  The 
umpire  made  his  award  on  the  25th  August,  1848,  and  thereby 
awarded  1,7852.  as  the  sum  to  be  paid  by  the  Gompany  to  G.  B. 
Fooks,  by  way  of  compensation  and  consideration  money  for  the 
absolute  purchase  of  the  fee  simple  and  inheritance  in  possession 
of  the  lands  in  question  and  also  as  compensation  for  damage  by 
reason  of  severance  or  otherwise. 

G.  B.  Fooks  having,  when  applied'  to,  refused  to  furnish  an 
abstract  of  his  title  to  the  land,  the  solicitors  of  the  Gompany,  on 
the  15th  May,  1848,  served  him  with  the  [usual  notice  requiring 
him  to  deduce  his  title  and  convey  the  land]. 

G.  B.  Fooks  having  paid  no  attention  to  this  notice,  the  Gom*  C  ^^^  1 
pany,  on  the  28th  May,  1849,  paid  the  sum  of  1,7852.  into  the 
Bank  to  the  credit  of  an  account,  ''  Ex  parte  the  Wilts,  Somerset 
and  Weymouth  Bailway  Gompany,  the  account  of  Gharles  Berjew 
Fooks,  in  respect  of  certain  lands  situate  within  the  town  of 
Weymouth  and  the  parish  of  Melcombe  Begis  in  the  said  county 
of  Dorset/'  and  executed  a  deed  poll  under  the  seal  of  the 
Company,  dated  the  80th  May,  1849  [pursuant  to  the  Lands  Glauses 
Consolidation  Act,  1845,  vesting  the  land  in  themselves]. 

In  Michaehnas  Term,  1848,  0.  B.  Fooks,  having  made  the  sub-       1 862  ] 
missioii  to  arbitration  a  rule  of  her  Majesty's  Court  of  Exchequw 
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In  re  of  Pleas,  obtained  a  rule  to  show  cause  why  the  award  of  the 
"*  ompire  should  not  be  set  aside.  The  case  came  on  before  the 
Gourt  in  Easter  Term,  1849,  when  G.  £.  Fooks  contended  that  the 
award  was  bad  on  the  following  grounds ;  first,  that  the  appoint- 
ment of  the  umpire  had  not  been  made  under  the  seal  of  the 
Gommissioners,  but  only  by  a  letter  communicating  to  the  parties 
the  fact  of  his  appointment ;  and,  secondly,  that  the  award  did  not 
settle  the  amount  payable  in  respect  of  costs.  The  Court,  however, 
discharged  the  rule,  intimating,  at  the  same  time,  that  they  might 
have  had  some  difficulty  in  enforcing  the  award  upon  an  application 
for  an  attachment,  but  stating  that  they  left  G.  B.  Fooks  to  his 
remedy  by  action  of  trespass  or  ejectment  or  any  other  proceeding 
which  he  might  be  advised  to  take.  G.  B.  Fooks  accordingly  gave 
the  Gompany  notice  under  the  68th  section  of  the  Lands  Glauses 
Gonsolidation  Act,  1845,  requiring  them  to  siuumon  a  jury ;  and 
the  Gompany  having  failed  to  comply  with  this  request,  he  com- 
[  ^363  ]  menced  an  action  against  them  for  the  sum  of  8,486Z.,  *being  the 
amount  so  claimed  by  him  as  hereinbefore  mentioned. 

Under  these  circumstances  and  while  this  action  was  pending, 
the  Gompany,  in  July,  1849,  presented  a  petition  which,  after 
setting  forth  the  Acts  by  which  the  Gompany  was  incorporated,  and 
the  76th,  77th,  86th,  86th,  and  87th  sections  of  the  Lands  Glauses 
[  *364  ]      Gonsolidation  Act,  1845,  together  with  the  facts  *above  mentioned, 
stated  that  802.  6«.  8d.  was  payable  to  G.  B.  Fooks  for  interest  in 
respect  of  the  1,7351.,  but  that  the  Gompany  were  advised  that  they 
[  *S65  ]      could  *not  safely  pay  the  same  to  him  in  consequence  of  certain 
claims  and  other  matters  in  the  petition  set  forth.    The  petition 
then  prayed  in  effect  that  a  sum  of  80Z.  6«.  6d.,  part  of  the  sum  of 
[  *366  ]      8,485{.,  might  be  transferred  *and  paid  from  the  account  of  the 
said  sum  of  8,4852.  to  the  account  of  the  said  sum  of  1,785L ;  and 
that  the  residue  of  the  sum  of  8,4852.  might  be  paid  to  the  Gom- 
pany.   This  petition  was  opposed  by  G.  B.  Fooks  on  the  ground 
that  the  award  was  invalid,  and  that  the  money  paid  into  Gourt 
ought  not  to  be  parted  with  until  the  question  as  to  the  validity  of 
the  award  was  decided.    The  Yiob-Ghanobllob,  however,  made  an 
order  according  to  the  prayer  of  the  petition ;  and  from  this  order 
G.  B.  Fooks  now  appealed  to  the  Lord  Ghancellor. 

Mr.  Rolt  and  Mr.  Hare,  for  G.  B.  FookSi  and  in  support  of  the 
appeal*  insisted  that  the  Yiob-Ghancbllob  before  making  the  order 
complained  of  ought  to  have  decided  the  question  as  to  the  validity 
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of  the  award ;  that  neither  any  thmg  done  by  G.  B.  Fooks  nor  the        in  re 
decision  of  the  Court  of  Exchequer  prevented  the  question  being         ^^^' 
now  raised.    *    *    * 

Mr.  BetiieU  and  Mr.  Osborne,  contra :  [  8«7  ] 

Mr.  Fooks  has  deliberately  repudiated  ail  right  depending  on  the 
fact  of  the  Company  having  paid  the  money  into  Court,  and  has 
taken  proceedings  under  the  68th  section  of  the  Act,  besides  bring- 
ing an  action.  It  is,  therefore,  imperative  on  the  Court  to  order 
the  money  to  be  paid  out  to  the  Company.  As  to  the  validity  of 
the  award  the  jurisdiction  over  an  award  belongs  to  that  Court  of 
which  it  is  made  a  rule,  Heming  v.  Swinnerton  (J) ;  and  the  same 
reason  which  induced  the  Court  of  Exchequer  to  decline  setting 
aside  the  award  will  operate  here.  It  is  clear  that  C.  B.  Fooks 
eannot  be  heard  to  question  the  validity  of  the  appointment  of  the 
Qinpire,  after  having  treated  him  as  umpire.     *    *    * 

Mr.  BoU,  in  reply.  [  868  j 

Thb  Lobd  Chanobllob  : 

If,  after  what  has  passed  in  the  Court  of  Exchequer,  I  found  that 
I  coald  not  deal  with  this  matter  without  having  a  decision  upon 
the  points  which  were  raised  before  that  Court,  I  should  certainly 
think  it  necessary  to  direct  some  course  to  be  taken  by  which  the 
opinion  of  a  court  of  common  law  might  be  obtained  upon  them. 
It  does  not,  however,  appear  to  me  that  the  party  who  here  resists 
the  payment  of  the  money  out  of  Court  has  put  himself  in  a 
position  to  have  the  double  remedy  of  a  security  for  the  money 
deposited,  and  at  the  same  time  to  repudiate  the  whole  proceedings. 
It  has  been  contended  on  his  behalf  that  the  money  deposited  is  so 
deposited,  not  only  for  the  purpose  of  securing  *what  might  be  [  '^^u  ] 
found  due  as  the  value  of  the  land  taken,  but  also  for  that  which 
the  party  may  recover  in  the  action  which  he  has  subsequently 
brought.  I  cannot,  however,  assent  to  this.  The  Lands  Clauses 
Consolidation  Act  provides  that  the  Company  may  take  possession 
of  land,  and,  if  they  do  not  agree  as  to  the  value,  it  prescribes 
some  preliminary  modes  by  which  that  value  is  to  be  ascertained, 
not  finally  ascertained  but  an  estimated  value,  in  order  to  secure  to 
the  party  who  owns  the  land  and  who  is  to  part  with  it  a  means 
by  which  he  may  ultimately  be  paid  what  may  be  found  due. 

(1)  2  Ph.  79. 
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In  re  There  are  two  modes  preseribed :  one  is  by  a  reference  to  arbitra- 
tion, and  the  other  by  the  verdict  of  a  jury.  Then  comes  a 
provision,  that  unless  the  Ciompany  be  willing  to  pay  the  amount 
of  compensation  claimed,  and  shall  enter  into  a  written  agreement 
for  that  purpose  within  twenty-one  days  after  the  receipt  of  notice 
from  the  party  entitled,  the  same  shall  be  settled  by  arbitration 
in  the  manner  therein  provided ;  or  if  the  party  so  entitled  desire 
to  have  the  question  of  compensation  settled  by  a  jury,  it  shall  be 
lawful  for  him  to  give  notice  in  writing  of  such  his  desire  to  the 
promoters  of  the  undertaking,  stating  the  particulars  therein 
pointed  out;  and  unless  the  promoters  of  the  undertaking  be  willing 
to  pay  the  amount  of  compensation  so  claimed  and  enter  into  a 
written  agreement  for  that  purpose,  they  shall  within  twenty-one 
days  after  the  receipt  of  such  notice  issue  their  warrant  to  the 
sheriff  to  summon  a  jury  for  settling  the  same  in  the  manner 
therein  provided,  and  in  default  thereof  they  shall  be  liable  to  pay 
to  the  party  so  entitled  the  amount  of  compensation  so  claimed, 
and  the  same  may  be  recovered  in  an  action. 

In  the  present  case  the  proceedings  under  the  reference  took 
[  *37o  1  place,  and  the  sum  of  1,7861.  was  awarded  *as  the  amount  which 
the  party  whose  property  had  been  taken  was  entitled  to  receive. 
Two  objections  are  then  raised  totally  unconnected  with  the  merite 
of  the  case  (a  party  is,  however,  always  entitled  to  take  such 
objections  as  he  thinks  right),  one  being  that  there  was  not 
sufficient  accuracy  in  describing  the  authority  of  the  party  who 
appointed  the  umpire,  and  the  other  as  to  the  amount  and  taxation 
of  the  costs.  The  Court  of  Exchequer  were  of  opinion  that  there 
was  so  much  doubt  on  the  construction  of  the  Act  of  Parliament  as 
to  induce  them  not  to  entertain  the  questions  thus  raised  on  a 
motion  to  set  aside  the  award,  though  they  at  the  same  time  said 
that  their  judgment  was  not  conclusive  and  that  they  did  not  mean 
it  to  be  conclusive.  It  is,  however,  beyond  all  doubt  a  strong 
circumstance  in  the  case  that  they  did  not  see  their  way  to  set 
aside  the  award,  for  if  they  had  entertained  a  decided  opinion 
against  the  award,  it  was  obviously  their  duty  to  have  set  it  aside. 

Now,  assuming  that  it  may  be  open  to  the  party  to  take  some 
other  course  of  proceeding  to  have  the  validity  of  the  award  tried, 
the  question  is,  whether,  upon  an  application  by  the  Company  to 
have  the  8,4862.  paid  out  of  Court,  there  is  sufficient  ground  stated 
on  the  part  of  the  landowner  to  induce  me  to  refuse  the  application. 
I  must  say  that,  although  I  have  had  before  me  many  cases  in 
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which  companies  have  been  guilty  ol  oppression  against  individoalSi        in  re 

by  using  the  strong  powers  conferred  upon  them  by  Parliament,         ^"* 

this  is  a  case  of  quite  an  opposite  character,  for  if  the  landowner 

succeeded  in  this,  it  would  be  inflicting  a  great  injury  on  the  body 

with  whom  he  is  dealing,  because  he  has  not  only  got  the  8,4862. 

deposited,  but  also  the  1,7852.  awarded  as  the  value  of  the  land ; 

and  it  having  been  ascertained,  so  far  as  the  proceedings  have  gone, 

that  *the  land  in  question  is  only  worth  1,7851.,  he  now  endeavours       [  *37i  ] 

to  get  rid  of  the  reference,  and  to  obtain  the  compensation  which 

he  originally  claimed,  namely,  the  8,4852.    Although,  of  course,  he 

has  a  right  to  all  the  privileges  which  the  Act  gives  him,  yet  this  is 

not  a  case  in  which  he  is  entitled  to  any  particular  indulgence  from 

the  course  he  has  thought  proper  to  pursue. 

The  application  is  now  made  by  the  Company  for  the  payment 
of  the  money  out  of  Court,  on  the  ground  that  the  award  has 
ascertained  the  value  of  the  land  to  be  1,7852.,  which  is  paid  into 
Court  independently  of  the  8,4852.  Now  the  8,4862.  is  only  paid 
into  Court  under  the  provisions  of  the  86th  section  of  the  Act  as  a 
deposit  by  way  of  security  and  to  answer  the  condition  of  the 
bond,  which  is  for  all  such  purchase  money  or  compensation  as 
may  in  manner  therein  provided  be  determined  to  be  payable  by  the 
Company  in  respect  of  the  lands  entered  upon  together  with  interest 
thereon,  at  the  rate  of  62.  per  cent,  from  the  time  of  entering. 
The  provisions  referred  to  are  for  the  purpose  of  ascertaining  the 
value  of  the  land  either  by  a  reference  to  arbitration,  or  by  the 
verdict  of  a  jury,  not  a  jury  in  an  action  brought  for  the  purpose 
of  repudiating  the  whole  reference,  but  a  jury  summoned  under  the 
provisions  of  the  Act  for  the  purpose  of  assessing  the  value  of  the 
land  taken.  Therefore  the  party  here  who  has  brought  such  an 
action  is  not  only  not  entitled  to  any  assistance  as  to  the  mode  of 
bringing  it,  but  I  think  has  parted  with  his  right  over  the  money 
deposited.  He  cannot  be  allowed  to  say  that  the  8,4862.  is  in 
Court  for  a  purpose  which  he  entirely  repudiates,  and  that,  at  the 
same  time,  he  will  endeavour  to  get  that  sum  from  the  Company 
by  some  other  mode  of  proceediog,  although  the  amount  awarded 
to  him,  and  in  respect  of  which  the  sum  in  Court  is  a  security,  is 
only  1,7852. 

I  have  not  seen  any  note  of  the  Viob-Chanobllob's  judgment  to       [  872  ] 
know  whether  this  is  the  ground  on  which  he  proceeded ;  but  it 
appears  to  me  that  the  order  appealed  from  is  right,  and  that  it  is 
Bo  independently  of  the  question   raised    before    the   Court  of 
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[R.IU 


In  re 

FOOKS. 


Exchequer.  The  landowner  is  entitled  to  take  any  proceedings 
which  he  may  be  advised ;  but  I  do  not  think  that  the  claim  now 
set  up  by  him,  that  the  money  deposited  shall  be  retained  until  the 
result  of  such  proceedings,  is  founded  in  justice. 


1850. 

Jan,  26, 26, 

30. 

Knight 
Brucb,  V.-C, 

On  Appeal 
Lord 

GOTTENHAM, 
L.C. 

[372] 


[  *S73  ] 


H0WKIN8  V.  JACKSON  (1). 

(2  Mac.  &  Or.  372-^82 ;  S.  0.  2  H.  &  Tw.  301 ;  19  L.  J.  Oh.  451.) 

W.  H.  was  entitled  for  life  to  the  interest  of  certain  residuary  estate  to 
the  principal  of  which  the  wife  of  A.  J.  was  entitled  absolutely.  W.  H. 
being  largely  indebted  to  A.  J.,  executed  an  indenture  assigning  to  A.  J. 
all  his  W.  n.*s  interest  in  the  said  residuary  estate.  It  was  subsequently 
discovered  that  the  residuary  estate  consisted  partly  of  a  fund  the  existence 
of  which  was  unknown  to  either  of  the  parties  at  the  time  of  the  execution 
of  the  indenture.  W.  H.  thereupon  filed  a  bill  which,  not  complaining 
that  the  indenture  had  been  executed  by  fraud,  sought  to  exclude  from  its 
operation  the  additional  fund  by  treating  the  indenture  merely  as  a  security 
for  the  amount  then  due  from  W.  H.  The  Lord  Ohanoellor,  however, 
dismissed  the  bill,  holding  that  the  words  of  the  indenture  were  sufficient 
to  pass  the  interest  of  W.  H.  in  the  fund  in  question,  and  that  no  case  was 
made  on  the  pleadings  for  reforming  the  instrument. 

The  general  object  of  this  suit  was  to  obtain  a  declaration  that  a 
certain  deed  bearing  date  the  11th  November,  1889,  purporting  to 
be  an  absolute  assignment  of  the  property  therein  mentioned,  was 
only  a  mortgage  of  such  property  to  secure  advances  made  by  the 
assignee.    The  circumstances  of  the  case  were  shortly  as  follow  : 

Robert  Gibson  the  elder,  by  his  will  dated  the  25th  February, 
1820,  gave  to  trustees  a  sum  of  7,0002.  Three  per  cent.  Consolidated 
Bank  Annuities,  upon  trust  to  pay  the  dividends  thereof  to  his 
daughter  Anne  Gibson  ^during  her  life ;  and  after  her  death,  in 
trust  as  to  the  capital  for  her  child  or  children,  and,  if  more  than 
one,  equally  between  them.  The  testator  then,  after  giving  certain 
legacies,  directed,  in  effect,  that  the  residue  of  his  estate  should  be 
divided  into  three  parts,  one  of  which  three  parts  he  gave  upon  the 
same  or  the  like  trusts  as  were  before  declared  of  the  7,000Z.  Three 
per  cent.  Consolidated  Bank  Annuities  in  favour  of  his  daughter 
Anne  Gibson  and  her  children. 

B.  Gibson  died  in  1828,  at  which  time  his  daughter  Anne,  who 
had  married  T.  Hearsey  (who  died  in  1822),  was  a  widow,  having 
one  child,  a  daughter,  Anne  Gibson  Hearsey.  In  1830  Anne 
Hearsey,  the  widow,  intermarried  with  William  Howkins,  and 
died  in  1889,  leaving  her  husband,  W.  Howkins,  who  took  out 

(1)  Distinguished  in  Turner  v.  Turnfr  (18S0)  14  Ch.  D.  829,  42  L.  T.  495. 
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admlniBtration  to  her  estate  and  effects,  and  her  daughter  Anne     howkinb 
Gibson  Hearsey,  her  surviving.  Jaoksok. 

In  Eebruary,  1889,  Anne  Gibson  Hearsey  married  Alfred 
Jackson,  the  defendant  in  the  present  suit.  Upon  occasion  of  this 
marriage  a  settlement  was  executed,  by  which  a  sum  of  7,010Z. 
Three  per  cent.  Consolidated  Bank  Annuities,  part  of  a  sum  of 
12,5891.  1«.  Id.  like  Annuities,  described  as  property  to  which 
A.  6.  Hearsey  was  or  was  considered  to  be  entitled  as  the  only 
child  of  Anne  Hearsey  under  the  will  of  the  testator  B.  Gibson, 
was  settled  as  a  provision  for  A.  G.  Hearsey  and  her  husband  and 
the  children  of  the  marriage ;  and  it  was  agreed  that  the  residue 
of  the  sum  of  12,5892.  Is.  Id.  said  Annuities,  and  all  other  interest, 
vested  contingent  and  reversionary,  of  A.  G.  Hearsey  under  the 
will  of  B.  Gibson  in  his  residuary  estate  and  effects,  should 
become  the  absolute  property  of  A.  Jackson.  It  subsequently 
appeared  that  a  portion  of  the  property  mentioned  in  the  settle- 
ment, and  which  *was  therein  treated  as  capital,  consisted  partly  [  *S74  ] 
of  interest  which  had  accrued  on  portions  of  the  residuary  estate 
of  the  testator  B.  Gibson  during  the  life  of  Anne  Howkins.  To 
this  interest,  William  Howkins,  as  administrator  of  his  wife, 
claimed  to  be  entitled. 

In  1839  A.  Jackson  paid  various  sums  of  money  in  discharge  of 
the  debts  of  W.  Howkins,  who  was  involved  in  pecuniary  diffi- 
culties. It  appeared  that  A.  Jackson  admitted  his  liability  to 
account  to  W.  Howkins  in  respect  of  the  sums  received  by  him 
under  the  trusts  of  the  marriage-settlement  which  consisted  of 
income  as  herein- before  mentioned;  but  that  he  claimed  the  right 
to  set  them  off  against  the  sums  advanced  by  him  to  W.  Howkins. 
It  was  under  these  circumstances,  and  it  not  being  apparently 
expected  by  the  parties  that  there  would  be  anything  coming  from 
the  estate  of  B.  Gibson  which  W.  Howkins  could  be  entitled  to 
receive,  that  the  following  indenture,  about  which  the  question  in 
the  suit  arose,  was  executed. 

The  indenture,  which  bore  date  the  11th  November,  1889,  was 
made  between  W.  Howkins  of  the  one  part,  and  Alfred  Jackson  of 
the  other  part.  It  recited  the  will  of  B.  Gibson,  the  marriage-settle- 
ment of  A.  Jackson,  and  the  error  in  the  accounts  rendered  by  the 
executors,  in  treating  the  interest  and  income  of  the  testator's 
estate  as  capital.  It  recited  also,  that  considerable  sums  (specify- 
ing them)  were  still  due  to  the  estate  of  the  testator  in  Indiaf 
which  had  been  and  were  carrying  interest ;  that  W.  Howkins,  as 
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HowKiNB  administrator  of  his  late  wife,  would  be  entitled  to  such  interest  as 
Jackson.  ^^^  accrued  during  her  lifetime ;  that  A.  Jackson,  relying  that  he 
would  be  entitled  under  his  marriage-settlement  to  the  whole  of 
the  residue  of  the  sum  of  12,5892.  1«.  Id.  Three  per  cent.  Gonsoli- 
[  *876  ]  dated  Bank  Annuities,  after  ^deducting  the  7,010Z.  like  Annuities, 
had  paid  debts  of  W.  Howkins  to  the  amount  of  nearly  2,0002.  ; 
that  neither  W.  Howkins  nor  A.  Jackson,  at  the  time  of  making 
the  settlement,  had  any  knowledge  that  any  part  of  the  sum  of 
12,6892.  Is.  Id.  Consols  consisted  of  interest  or  rent  or  that  any 
part  of  the  future  remittances  from  India  would  belong  to  W. 
Howkins  in  right  of  his  late  wife ;  that  W.  Howkins,  taking  all  the 
aforesaid   circumstances   into  consideration,  and  especially  that 

A.  Jackson  had  paid  his  debts  to  the  amount  aforesaid,  was  minded 
and  desirous,  and  had  proposed  and  agreed,  to  give  up  and  abso- 
lutely assign  and  make  over  to  the  said  A.  Jackson,  for  his  own  use 
and  benefit,  all  stocks  funds  Bank  Annuities  rupees  dividends 
interest  rents  profits  and  monies  principal  and  interest,  rights 
claims  and  demands  whatsoever,  to  which  he  W.  Howkins  in  his 
marital  right  or  as  such  administrator  as  aforesaid  or  otherwise 
then  had,  or  could  claim  set  up  or  be  entitled  to,  in  respect  of  the 
estate  and  effects  of  the  said  testator  under  or  by  virtue  of  his 
will,  and  also  to  give  A.  Jackson  the  general  release  thereinafter 
contained.  The  indenture  witnessed,  that,  in  consideration  of  the 
premises,  and  more  particularly  the  said  A.  Jackson  having,  as 
aforesaid,  paid  and  satisfied  the  debts  of  the  said  W.  Howkins  to 
the  amount  of  2,0002.,  W.  Howkins  assigned  to  A.  Jackson  all  and 
every  the  stocks  funds  Bank  Annuities  rupees  dividends  interest 
rents  profits  and  sum  and  sums  of  money  principal  and  interest 
and  rights  claims  and  demands  whatsoever  at  law  and  in  equity  or 
otherwise,  which  he  W.  Howkins,  either  in  his  marital  right  or  as 
administrator  of  his  late  wife,  then  had  or  could  or  might  claim  set 
up  pretend  demand  or  be  in  any  manner  entitled  to,  from  out  of 
or  upon   all   or  any  of   the  estate  and  effects   of  the  testator 

B.  Gibson  under  and  by  virtue  of  his  said  will,  and  the  proceeds 
[  *376  ]      gains  profits  and  income  thereof  *or  otherwise  produced  thereby 

or  therefrom  or  in  any  manner  relative  thereto,  and  particularly  in 
to  from  out  of  or  upon  all  and  every  the  stocks  and  funds  or  Bank 
Annuities  thereinbefore  mentioned  and  the  dividends  interest  and 
annual  proceeds  thereof,  and  the  debts  or  monies  principal  or 
interest  then  remaining  due  and  uncollected  in  India  England  or 
elsewhere,  and  the  rents  remaining  due  and  uncollected  and  thereafter 
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U>  be  or  which  onght  to  be  remitted  to  England,  and  all  or  any     Howkikb 
otiieT    the   property   estate   or  effects  late  of  the  said  testator     jaoksok. 
H.  Gibaon,  to  hold  the  same  to  the  said  A.  Jackson  his  executors 
administratorB  and  assigns  to  and  for  his  and  their  own  absolute 
TLse  and  benefit,  with  the  usual  powers  to  sue  for  and  receive  the 
same  in  the  name  of  W.  Howkins.      The  indenture  contained  a 
covenant  against  incumbrances  and  for  further  assurance,  and 
mutual  general  releases. 

In  the  year  1842  it  was  discovered  that  a  sum  of  12,0002.,  which 
in  1825  had  been  received  by  Bobert  Gibson,  the  son  and  executor 
of  the  testator,  had  not  been  accounted  for  by  him.  Bobert 
Gibeon  the  younger  at  once  acknowledged  his  liability,  and  offered 
to  pay  down  part  of  what  was  due  by  him,  and  to  give  security  for 
the  remainder.  William  Howkins  claimed,  notwithstanding  the 
deed  of  the  11th  November,  1889,  to  be  entitled  to  such  part  of 
the  debt  due  by  B.  Gibson  the  younger  as  his,  William  Howkins', 
wife  would  have  been  entitled  to  in  respect  of  interest  under  the 
will  of  the  testator. 

Various  negotiations,  which  however  were  not  ultimately  carried 
into  effect,  took  place  between  the  parties  relative  to  this  claim, 
into  the  details  of  which  it  is  not  necessary  to  enter ;  but  their 
general  object  was  to  obtain  that  the  deed  of  the  11th  November, 
1889,  ^should  be  treated  simply  as  a  security  to  A.  Jackson  for  [  *^^7  ] 
the  sums  advanced  by  him  to  W.  Howkins.  W.  Howkins  died  on 
the  18th  June,  1846,  having  appointed  William  Howkins  and 
Wflliam  Codner,  the  plaintiffs  in  the  present  suit,  his  executors. 

The  bill  was  filed  on  the  10th  May,  1847,  and,  after  stating  the 
facts  to  the  effect  above  mentioned,  prayed  a  declaration  that  the 
sums  due  from  Bobert  Gibson  the  younger,  in  respect  of  accumula- 
tions of  interest  and  income,  were  not  intended  to  be  assigned,  and 
were  not  assigned,  to  the  said  A,  Jackson  by  the  indenture  of  the 
11th  November,  1889,  and  that  that  indenture  and  the  premises 
therein  comprised  were  a  security  merely  to  A.  Jackson  for  the 
balance  of  what  might  be  found  due  to  him  from  W.  Howkins  on 
the  result  of  the  dealings  between  them;  and  that  A.  Jackson 
might  be  declared  a  trustee  of  any  surplus  or  residue  of  the  pre- 
mises comprised  in  such  indenture,  after  the  satisfaction  of  any 
such  balance;  and  that  the  necessary  accounts,  for  ascertaining 
Bueh  balance  and  the  sums  received  by  A.  Jackson  for  such 
interest,  might  be  taken.  The  defendant  put  in  his  answer  on  the 
15th  July,  1847,  and  thereby  insisted  that  the  indenture  of  the 
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HowKiNs  11th  November,  18S9,  was  intended  to  be  an  absolute  sale  of  all 
Jackson,  that  was  due  or  owing  to  W.  Howkins,  or  that  might  have  been 
recovered  or  claimed  by  him  as  administrator  of  his  wife,  out  of 
the  outstanding  estate  of  the  testator,  and  was  never  intended  to 
be  in  the  nature  of  a  mortgage  or  security  to  the  defendant  for  the 
advances  which  he  had  made. 

The  cause  came  on  before  the  yice-Ghancellor  Knight  Bruce  on 
the  15th  February,  1849,  when  his  Honour  made  a  decree,  declaring 
that  the  share  of  William  Howkins  in  right  of  his  wife  Anne 
[  ^S78  ]  Howkins  in  the  ^arrears  of  interest,  was  not  intended  to  pass,  and 
that  the  beneficial  interest  therein  did  not  in  equity  pass,  by  the 
indenture  in  question,  and  that  the  plaintiffs  were  in  equity  entitled 
to  the  same,  notwithstanding  such  indenture ;  and  directing  the 
consequent  reference  to  the  Master ;  and  declaring  also  that  there 
were  to  be  no  costs  on  either  side  up  to  the  time  of  the  decree ;  bat 
reserving  the  consideration  of  all  further  directions  and  subsequent 
costs.  From  this  decree,  the  defendant  now  appealed  to  the  Lord 
Chancellor. 

Mr,  J.  RmgeU  and  Mr,  H.  W.  Cole,  for  the  plaintiffs,  submitted 
that  the  case  resolved  itself  into  one  of  evidence  of  intention ;  that 
the  parties  being  entirely  ignorant  of  the  existence  of  the  sum  of 
12,000/.,  it  was  impossible  to  suppose  that  they  could  have  intended 
to  include  it  in  the  deed  ;  that  the  general  words  were  to  be  looked 
at  in  reference  to  the  subject-matter  of  the  instrument.  [They 
cited  Simons  v.  Johnson  (1),  The  Marquis  of  Exeter  v.  The  Mar- 
chioness of  Exeter  (2),  Lindo  v.  lAndo  (s),  Solly  v.  Forbes  (4),  and 
some  earlier  cases.] 

(On  Mr.  H.  W.  Cole  proposing  to  read  a  document  purporting 
to  be  instructions  for  the  indenture  in  question : 

Mr.  Bethell,  on  behalf  of  the  defendant,  objected  on  the 
ground  that  the  bill  was  not  for  reforming  the  instrument,  but  for 
construing  it. 

[  •379  ]  Thb  Lord  Chancellor  :    The  pleadings  and  the  *argument  in 

this  case  proceed  on  the  ground  that  the  deed  affords  evidence 
of  the  meaning  of  the  parties.  It  is  sought  to  be  proved  (and 
this  is  the  strength  of  the  plaintiffs'  case),  that  the  large  general 

(1)  37  E.  B.  377  (3  B.  &  Ad.  176).      (3)  49  B.  B.  419  (1  Beav.  496). 

(2)  46  B.  B.  267  (3  My.  &  Cr.  321).    (4)  22  E.  B.  641  (2  Brod.  &  B.  38), 
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words  only  describe  particular  property,  but  can  it  be  said  that,  howkiks 
when  the  word  ''all"  is  used,  it  is  not  to  mean  ''all/'  because  jackboh. 
something  not  in  the  contemplation  of  the  parties  becomes  thereby 
included.  If  it  was  said  that  the  evidence  showed  that  the  deed 
in  question  did  not  rightly  express  the  intention  of  the  parties, 
a  case  might  be  made  for  asking  to  have  it  reformed ;  but  this 
is  not  the  view  presented.  The  instructions  are,  therefore, 
immaterial  to  the  point  in  issue  (i).) 

Mr.  BetheU,  Mr.  Bacon^  and  Mr.  ShudweU,  for  the  defendant : 

The  Yicb-Chancellob  would,  on  the  construction  of  the  indenture, 
have  dismissed  the  bill ;  but  his  Honour  deemed  it  right  to  refer  to 
the  instructions,  and  he  cut  down  the  indenture  to  the  instructions. 
The    bill,  however,  contains    no    reference  to  the  instructions, 
although  they  are,  somewhat  unnecessarily  perhaps,  referred  to  in 
the  defendant's  answer.    The  only  point  that  the  bill  makes  is,  that 
the  deed  is  a  mortgage  and  not  an  assignment.    We  submit  that 
under  these  circumstances,  the  Yice-Changellor  could  not  properly 
refer  to  the  instructions  at  all,  and  that,  if  he  could,  they  do  not 
bear  out  the  use  made  of  them.    The  indenture  and  the  instruc- 
tions point  clearly  to  a  dealing  with  an  unascertained  quantity, 
namely,  all  the  interest  of  Mrs.  Howkins  under  the  will  of  the 
testator.    Nothing  can  be  more  mischievous  than  to  try  to  cut 
down  the  operation  of  a  deed,  by  reference  to  an  instrument  *not      [  *^o  ] 
referred  to  in  the  deed :  Beaumont  v.  Bramley  (2).    The  authorities 
cited  on  the  other  side  only  show  that,  in  the  case  of  releases,  the 
Court  will  cut  down  the  operation  of  a  deed  to  the  recitals. 

Mr.  H.  W.  Cole,  in  reply : 

If  all  property,  both  known  and  unknown,  was  intended  to  be 
included  in  the  indenture  in  question,  the  introduction  of  the  recital 
which  it  contains,  referring  to  specific  funds,  was  useless.  The 
general  recital  cannot  do  away  with  the  conclusion  to  be  drawn 
from  the  particular  recitals.  In  Beaumont  v.  Bramley  (2),  the 
existence  of  the  property  omitted  was  known  to  both  parties,  which 
maerially  distinguishes  it  from  the  present  case. 

Thb  Lobd  Ghanoellob  : 

As  the  bill  is  framed  in  this  case,  it  appears  to  me  impossible  to 

(1)  In  conseqtienoe   of   the  above     structions  was  not  pressed, 
intimation  of  the  opinion  of  the  Lobd         (2)  T.  &  B.  41 ;  «ee  46  B.  E.  187  n. 
Ghavcbllob,  the  reading  of  the  in- 
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HowKDis     support  the  decree  of  the  Goubt  below.    The  bill  does  not  seek  to 

jaokIsox.  correct  the  indentare  of  the  11th  November,  1889,  bat  to  have  a 
decree  that  the  property  assigned  was  only  assigned  as  a  security. 
That,  however,  was  not  the  case  made  before  the  Vice-chancellor, 
before  whom  the  only  question  was  as  to  the  title  of  W.  Howkins 
to  the  income  of  one-third  of  certain  property  in  which  his  wife  was 
interested  under  the  will  of  the  testator  in  the  suit.  Now  ihe 
decree  appealed  from  assumes  that  he  was  entitled,  and  declares 
that  the  amount  of  such  income  was  not  intended  to  pass  by  the 
deed.  But  the  bill  does  not  complain  that  the  deed  was  executed 
or  obtained  by  fraud,  or  present  any  grounds  which  would  enable 
this  Court  to  set  aside  the  transactions.    Beference  was  made  to 

r  *88i  ]  observations  of  Lord  Eldon,  to  the  effect  *that  the  Court  will 
seldom  interfere  to  rectify  a  deed  except  in  those  cases  where  the 
instrument  affects  by  its  recital  to  carry  out  an  agreement,  and  by 
its  operative  part  clearly  goes  beyond  that  recital.  Such,  however, 
is  not  the  object  of  the  present  suit ;  and  no  relief  is  prayed  founded 
upon  any  attempt  to  correct  the  deed.  The  transaction  took  place 
between  W.  Howkins  and  A.  Jackson,  and  was  grounded  upon  the 
rights  of  the  former  in  the  estate  of  the  testator,  and  derived  under 
his  will.  The  fact  of  the  sum  of  12,0002.,  part  of  the  assets,  having 
been  received  by  the  executor  and  not  accounted  for  by  him,  was 
unknown  to  both  parties ;  and  the  question  is,  whether  the  interest 
of  W.  Howkins  in  that  sum  passed  by  the  deed.  It  is  only  neces- 
sary for  this  purpose  to  look  at  the  instrument  itself. 

His  Lordship  here  read  the  recitals,  and  the  operative  part  of  the 
indenture,  and  remarking,  in  reference  to  the  latter,  on  the  large- 
ness of  the  words  used,  **  all  and  every  the  stocks,"  observed,  that 
to  say  that  they  did  not  include  all  the  estate  which  they  described 
was  to  say  that  no  words  could  have  such  an  effect.  His  Lordship 
then  added : 

It  may  be  true  that  the  parties  did  not  know  of  the  property  in 
question,  and,  therefore,  that  in  one  sense  it  may  be  said  not  to  be 
included ;  but  there  was  no  want  of  intention  to  deal  with  every 
thing  by  the  deed,  but  only  a  lack  of  knowledge  as  to  the  existence 
of  the  particular  fund.  As  the  bill,  however,  makes  no  case  of  the 
deed  being  obtained  under  circumstances  that  give  the  party  a 
right  to  recall  it,  I  have  nothing  to  do  on  the  present  occasion  but 
to  look  at  the  deed  itself.  Doing  this  for  the  purpose  of  seeing 
whether  the  property  in  question  passed,  I  entertain  no  doubt  but 

[  ^382  ]      that  it  did  pass.    If  the  point  raised  had  been»  that  *what  the 
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words  of  the  deed  imported  was  not  the  real  intention  of  the  HowKiits 
parties,  or  that  there  were  circumstances  calling  on  the  Court  to  jaokIsok. 
rectify  the  instrument,  the  case  might  have  been  different ;  but  all 
that  the  bill  asks  is  the  construction  of  the  indenture,  founded  on 
the  fact  of  the  parties  not  knowing  of  the  existence  of  the  sum  in 
question.  Under  these  circumstances  the  bill  ought,  therefore,  to 
have  been  dismissed  with  costs. 


LOADEE  V.   CLAEKE.  is^o- 

(2  Mao.  &  G.  382—388.)  

A  woman  a  few  days  before  her  marriage  and  without  the  knowledge  of  y,.o.    ' 

her  uitended  husband  transferred  a  sum  of  stock  to  trustees  upon  a  parol     q    a  DneaL 
trust,  as  alleged  by  the  trustees,  for  her  separate  use  for  life  and  after  her  \^ 

death  for  the  benefit  of  her  children.    The  fact  of  this  transfer  became   cottemuam 
known  to  the  husband  some  time  after  the  marriage.    The  dividends  were  L.O. 

reoeived  by  the  wife  from  the  date  of  the  marriage  until  her  death,  which  [  332  1 
took  place  seventeen  years  after.  After  her  death  the  husband  filed  a  bill, 
praying  a  transfer  of  the  stock,  and  containing  a  statement  that  the  divi- 
dends were  duly  paid  to  the  wife  diuing  the  coverture :  Held,  under  the 
drcnm stances,  that  the  husband  was  precluded  from  asserting  his  claim  to 
the  stock  as  having  been  transferred  in  fraud  of  his  marital  right. 

This  was  an  appeal  from  the  decree  of  the  yice-Ghancellor 
WiGBAM,  bearing  date  the  9th  February,  1849,  dismissing  the 
plaintiff's  bill. 

The  bill  was  filed  on  the  7th  Jmie,  1847,  by  Joseph  Thomas 
Loader  against  Bichard  Frederick  Clarke  the  elder,  and  Bichard 
Frederick  Clarke  the  yomiger,  and  the  four  infant  children  of  the 
plaintiff,  and  stated  that  Margaret  Sophia  Loader,  the  late  wife  of 
the  plaintiff,  was  previously  to  her  marriage  with  the  plaintiff 
absolately  entitled  to  a  sum  of  250Z.  in  the  Three  per  cent. 
Bednced  Annuities,  and  which  sum  was,  until  the  transfer  therein 
mentioned,  standing  invested  in  her  the  scCid  M.  S.  Loader's  then 
name  of  M.  8.  Clarke  solely,  in  *the  books  of  the  Governor  and  [  *383  ] 
Company  of  the  Bank  of  England.  The  bill  then  stated  that  in 
the  month  of  October,  1827,  the  plaintiff  and  the  said  M.  S.  Loader 
intermarried,  and  that  a  day  or  two  previously  to  such  marriage 
the  said  M.  8.  Loader,  without  the  knowledge  or  privity  of  the 
plaintiff  and  under  the  advice  of  her  father  and  brother,  the  said 
B.  F.  Clarke  the  elder  and  B.  F.  Clarke  the  younger,  transferred 
the  said  sum  of  250Z.  Three  per  cent.  Beduced  Annuities  into,  and 
the  same  was  then  standing  in,  the  names  of  the  said  B.  F.  Clarke 
the  elder  B.  F.  Clarke  the  younger  and  the  said  M.  8.  Loader  by 
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LoADKB  her  then  name  of  M.  S.  Clarke  in  the  said  books ;  that  the  plaintiff 
Clabks.  did  not  discover  that  such  sam  of  stock  had  been  so  invested  until 
some  considerable  time  after  the  marriage.  The  bill  then  stated 
that  it  was  alleged  by  the  defendants,  and  the  plaintiff  believed  and 
admitted  the  fact  to  be,  that  all  the  dividends  which  accrued  due 
upon  the  said  sum  of  250Z.  Three  per  cent.  Bedaced  Annuities 
during  the  lifetime  of  the  said  M.  S.  Loader,  were  duly  paid  to  her 
during  her  lifetime ;  that  she  died  on  or  about  the  30th  February, 
1844 ;  that  the  plaintiff  had  taken  out  administration  to  her  under 
the  circumstances  thereinafter  mentioned;  that  the  defendants 
pretended  that  the  plaintiff's  wife  had  made  a  valid  parol  declara- 
tion of  trust  of  the  stock  in  question  for  her  separate  use  for  life, 
and  after  her  death  for  her  children :  and,  after  negativing  such 
pretences,  the  bill  prayed  a  transfer  of  the  stock  to  the  plaintiff  as 
administrator  of  his  wife. 

The  defendants  (the  Clarkes),  by  their  answer,  stated  that  when 
the  sum  of  250L  Three  per  cent.  Reduced  Annuities  was  so  first  trans- 
ferred into  the  joint  names  of  the  defendants  and  M.  S.  Glarke,  she 
the  said  M.  S.  Clarke  stated  to  the  defendant  B.  F.  Glarke  the  elder 
[  *384  ]  that  she,  M.  8.  Clarke,  wished,  and  the  defendants  ^believed  that 
it  was  the  intention  of  the  said  M.  S.  Clarke  at  the  time  of  such 
transfer  and  also  afterwards  up  to  the  time  of  her  decease,  that  the 
dividends  on  the  said  sum  should  be  paid  to  her  the  said  M.  S. 
Clarke  during  her  life  for  her  separate  use,  and  that  in  case  the 
plaintiff  died  in  her  lifetime  the  sum  of  stock  should  be  re-trans- 
ferred into  her  own  sole  name,  but  that  if  she  should  happen  to 
die  in  the  lifetime  of  the  plaintiff,  leaving  any  child  or  children, 
then  that  they  the  defendants  should  retain  the  sum  of  stock  until 
such  child  or  children  should  attain  the  age  of  twenty-one  years, 
and  then  that  the  same  sum  of  260Z.  Three  per  cent.  Seduced 
Annuities,  should  be  divided  equally  among  such  children  or  be 
transferred  to  such  only  child;  and  they  also  stated  that  since 
June,  1844,  when  the  proposed  transfer  to  the  plaintiff  (the  parti- 
culars as  to  which  are  hereinafter  stated)  was  about  to  have  been 
made,  they  had  been  advised  by  counsel  that  they  could  not  safely 
make  such  transfer. 

The  following  facts  appeared  in  evidence,  or  were  admitted  by  the 
solicitors  on  both  sides.  On  the  20th  April,  1844,  being  soon  after 
the  death  of  the  plaintiff's  wife,  the  plaintiff's  solicitor  wrote  to  the 
defendant  B.  F.  Clarke  the  elder  asserting  his  right  to  the  stock 
with  the  accumulations.    In  answer  to  this  letter  a  proposal  was 
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made  by  the  solicitor  of  the  defendants  that  the  plaintiff  should  con-  loadbb 
sent  to  have  the  stock  settled  on  himself  for  life,  with  remainder  to  clibkv. 
his  children.  This  proposal  was  refused  on  the  part  of  the  plaintiff. 
After  some  farther  communication  between  the  solicitors  of  the 
plaintiff  and  the  defendants  (the  Glarkes),  it  was  agreed  that  the 
stock  should  be  transferred  to  the  plaintiff  on  his  obtaining  adminis- 
tration to  his  wife  and  giving  an  indemnity ;  and  the  following  is 
an  extract  from  a  letter  which  appeared  to  *have  passed  from  the  C  *^^  1 
solicitor  of  the  defendants  to  the  solicitor  of  the  plaintiff:  ''Mrs. 
Loader  before  her  marriage  received  a  legacy  of  1502.,  with  which 
and  other  monies  she  had  saved  she  bought  2502.,  Three  per 
cent.  Reduced  Annuities  in  her  own  name,  and  four  or  five  days 
before  her  marriage  she  transferred  such  stock  into  the  names  of 
herself  father  and  brother,  for  the  purpose,  as  she  states,  of  pre- 
serving it  for  any  children  she  might  have.  I  am  desirous,  and,  I 
assure  you  Mr.  Clarke  is  also,  to  save  Mr.  Loader  every  possible 
expense,  but  I  cannot  dispense  with  the  administration,  though  I 
ihink  I  may  with  the  release  on  Mr.  Loader  giving  a  proper 
acknowledgment  of  the  transfer  of  the  stock  and  a  receipt  in  full  of 
all  demands  relating  thereto.  If  you  think  I  shall  be  safe  in  this 
mode  of  dealing,  I  shall  be  satisfied."  On  the  1st  June,  1844, 
the  plaintiff  obtained  letters  of  administration  to  his  wife,  and  on 
the  15th  June,  the  solicitor  of  the  defendants  wrote,  appointing  an 
early  day  for  the  transfer  of  the  stock  to  the  plaintiff.  The 
plamtiff  however  did  not  attend  at  the  time  and  place  appointed, 
and  from  that  time  until  May,  1847,  he  took  no  steps  whatever 
for  enforcing  his  claim.  On  the  18th  of  May,  1847,  the  plaintiff's 
solicitor  revived  the  claim ;  and,  on  that  occasion  and  for  the  first 
time  the  defendant,  B.  F.  Clarke  the  younger,  informed  the 
plaintiff's  solicitor  that  he  would  not  consent  to  a  transfer  of 
the  stock.  On  the  8l8t  May  however  the  defendants  (the  Clarkes) 
offered  to  transfer  the  stock  into  the  joint  names  of  the  plaintiff's 
children  and  his  late  wife,  but  this  offer  was  rejected. 

The  plaintiff  then,  on  the  7th  June,  1847,  filed  his  original  bill 
in  this  suit ;  and  having  subsequently  ascertained  that  the  defen- 
dants had  sold  the  stock,  he,  on  the  9th  July,  1847,  filed  a 
supplemental  bill,  stating  the  sale  of  the  stock,  and  praying  that 
the  defendants  ^might  be  decreed  to  pay  him  the  amount  of  C  *^®^  1 
the  monies  produced  by  such  sale,  or  to  re-transfer  the  amount, 
whichever  would  be  most  for  the  plaintiff's  benefit. 

The  Yice-Chakcbllob  having  dismissed  the  bill  as  against  the 
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LoADBB  defendants  (the  Glarkes)  without  costs,  and  as  against  the  infant 
Gla&ke.  defendants  with  costs,  the  plaintiff  now  appealed  to  the  Iiord 
Chancellor.  There  was  some  little  discrepancy  in  the  evideDce 
of  the  witnesses  examined  by  the  defendants,  as  to  the  ultimate 
trusts  so  alleged  to  have  been  declared  of  the  stock  as  before 
mentioned. 

The  SoUcitor-Oeneral  and  Mr.  W.  M,  James,  for  the  plaintiff, 
in  support  of  the  appeal : 
Assuming  that  there  had  been  a  declaration  of  trust  by  the 
plaintiff's  wife,  yet  the  transfer  by  her  of  the  stock,  having  taken 
place  pending  the  treaty  of  marriage  and  having  been  concealed 
from  her  intended  husband  whose  interests  were  thereby  intended 
to  be  excluded,  was  in  the  contemplation  of  a  court  of  equity  a  fraud 
on  his  marital  rights,  and  cannot  be  supported :  Ooddard  v.  Snow  (i), 
England  v.  Downs  (2).  The  mere  fact  that  the  plaintiff  did  not  in 
the  lifetime  of  his  wife  claim  the  dividends  cannot  make  any 
difference,  though  it  must  be  admitted  that  if  he  had  been  aware  of 
the  circumstances  of  the  transfer  before  his  marriage  he  could  not 
afterwards  set  it  aside  :  St.  Oeorge  v.  Wake  (3).  It  was  contended 
in  the  Court  below  by  the  defendants,  that  the  passage  in  the  bill, 
stating  that  the  dividends  had  been  duly  received  by  the  plaintiff's 
wife  in  her  lifetime,  afforded  presumptive  evidence  of  the  plaintiff's 
knowledge,  but  that  statement  is  founded  on  the  communication 
[  *387  ]  made  *by  the  defendant,  B.  F.  Clarke  the  elder,  after  the  death  of 
the  wife,  and  not  upon  any  previous  knowledge  of  the  plaintiff. 
The  case  of  De  Mannevilie  v.  Crompton  (4)  was  relied  upon  by  the 
Vigb-Changbllob,  but  it  is  clearly  distinguishable  from  the  present. 
(They  also  referred  to  Taylor  y.  Pugh  {!>).) 

Mr,  Malins  and  Mr.  Eddis  for  the  infant  defendants. 

Mr.  Wood  and  Mr.  HaUett,  for  the  defendants,  the  Clarkes. 

The  Lord  Changbllob,  (without  calling  upon  the  respondents,) 
after  observing  that  it  was  quite  clear  that  if  the  fact  of  the  transfer 
had  been  kept  secret  from  the  plaintiff,  and  if  during  all  the  time 
of  his  marriage  he  had  known  nothing  of  the  circumstances  con- 
nected with  the  transfer  or  of  the  payment  to  his  wife  of  the 

(1)  25  B.  B.  Ill  (1  Buss.  485).        (4)  12  B.  B.  233  (1  Y.  &  B.  354). 

(2)  50  B.  B.  208  (2  Beay.  522).        (5)  58  B.  B.  214  (1  Hare,  i 

(3)  36  B.  B.  389  (1  My.  &  K.  610). 
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dividends,  a  case  of  fraud  on  his  marital  rights  would  have  been      Loadkr 
established,  proceeded  to  the  following  e£fect :  Glabkb. 

Sach,  however,  is  not  the  case  put  by  the  bill,  nor  attempted  to 
be  made  out  by  the  evidence.  The  claim  is  made  to  rest  on  the 
ignorance  of  the  plaintiff  before  the  marriage,  and  is  not  asserted 
until  seventeen  years  after  that  event.  The  bill  merely  states  that 
the  plaintiff  did  not  discover  that  the  stock  in  question  had  been  so 
invested  until  a  considerable  time  after  the  marriage ;  and  then  it 
states,  as  a  fact,  the  receipt  by  the  wife  of  all  the  dividends  which 
had  accrued  upon  the  stock,  and  which  the  plaintiff  not  only  did 
not  interfere  vnth  her  receiving,  but  allowed  her  to  receive.  The 
statement  in  the  bill  is  that  the  dividends  *were  duly  paid  to  the  [  *388  ] 
wife  during  the  coverture,  and  that  allegation  must  be  taken 
most  strongly  against  the  pleader.  If  at  any  time  after  the 
marriage  the  plaintiff  knew  the  fact  of  the  investment,  he  must 
also  be  held  to  have  known  the  nature  of  the  trusts;  and  if 
he  did  not  assert  the  claim  which  he  now  seeks  to  enforce,  he 
has  clearly  waived  any  right  he  might  ever  have  had,  and  cannot 
now  be  permitted  to  set  up  his  title  to  the  stock  as  transferred  in 
fraud  of  his  marital  rights. 

His  Lordship  then  referred  to  the  evidence  which  had  been 
adduced,  and  observed  that  all  the  witnesses  were  speaking  of  a 
transaction  which  occurred  in  1827,  and  that  the  lapse  of  so  long  a 
time  sufficiently  accounted  for  the  trifling  discrepancy  in  their 
evidence  with  respect  to  the  ultimate  trusts  of  the  stock,  but 
that  all  the  witnesses  concurred  as  to  the  main  parts  of  the  trust, 
namely,  for  the  separate  use  of  the  wife,  and,  after  her  death, 
for  the  benefit  of  her  children.    His  Lordship  then  added : 

With  regard  to  the  costs,  although  the  Viob-Ghangbllob  may 
have  entertained  some  doubts  upon  the  case,  and,  consequently, 
dismissed  the  bill  as  against  the  defendants,  the  Glarkes,  without 
eosts,  yet,  as  the  plaintiff  has,  in  my  opinion,  wholly  failed  to  make 
out  a  case  of  fraud  on  his  marital  right,  I  think  this  appeal  must 
be  dismissed,  with  costs. 


10—2 
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[889] 


[  ♦890  ] 


BAGSHAW    V.   The    EASTEEN    UNION    RAILWAY 

COMPANY  (1). 

(2  Mac.  &  G.  389—401 ;  8.  0.  2  H.  &  Tw.  201 ;  6  Bail.  Cas.  169 ;  19  L.  J.  Ch. 
410;  14  Jut.  491 ;  14  L.  T.  541 ;  aflg.  7  Hare,  114.) 

A  Bailway  Company  haying  power  under  separate  Acts  of  Parliament 
to  make  and  purchase  certain  hranch  railways  in  connection  with  its  main 
line,  was  for  those  purposes  respectively  authorised  to  raise  the  requisite 
capital  by  the  creation  of  new  stock.  The  Company  having  issued  Bcsrp 
certificates  accordingly,  but  being  about  to  apply  the  money  subscribed  in 
respect  thereof  to  the  prosecution  of  works  on  its  original  line,  a  holder  of 
scrip  filed  his  bill  on  behalf  of  himself  and  all  other  the  proprietors  of 
scrip  against  the  Company  and  its  directors,  praying  an  injunction  to 
restrain  the  Company  and  the  directors  from  employing  any  money  which 
had  been  subscribed  in  respect  of  the  new  stock  towards  the  completion  of 
the  original  line,  or  otherwise  than  in  the  completion  of  the  works  for 
which  the  money  was  subscribed:  Held,  overruling  demurrers  of  the 
Company  and  directors  for  want  of  equity  and  want  of  parties,  first,  that 
upon  the  construction  of  the  Acts  of  Parliament  creating  the  new  stoc^, 
the  capital  raised  by  the  scrip  was  not  to  be  considered  as  identical  with  or 
part  of  the  original  capital  of  the  Company,  and  that  the  holders  of  the 
scrip  had  a  clear  equity  to  keep  the  Company  in  the  application  of  the 
money  raised  to  those  purposes  for  which  it  was  advanced.  Secondly,  that 
the  plaintiff,  as  owner  of  scrip,  had  a  right  in  that  character  to  file  his 
bill  clear  of  any  objection  to  which  the  bill  might  have  been  open  had  he 
merely  been  a  member  of  the  Company.  Thirdly,  that  a  holder  of  scrip 
by  purchase  is  invested  with  all  the  rights  of  the  original  subscriber. 

This  was  an  appeal  by  the  defendants,  the  Eastern  Union  Bail- 
way  Company  and  the  directors  of  the  Company,  from  an  order  of 
the  Vice-Chancellor  Wigram  overruling  their  several  demurrers 
to  the  plaintiff's  bill.  The  following  short  summary  will  be 
found  sufficient  to  render  the  judgment  of  the  Lord  Ghangrllob 
intelligible  to  the  reader. 

The  Eastern  Union  Railway  Company  being  by  their  Acts  of 
Parliament  authorised  to  make  railways  from  Colchester  to  Ipswich, 
Ipswich  to  Bury  St.  Edmonds  and  Norwich,  and  from  Ipswich  to 
Harwich,  and  for  these  purposes  to  raise  certain  definite  sums  of 
money  shares  and  loans,  and  being  also  by  a  separate  Act 
empowered  to  purchase  and  complete  the  Hadleigh  Junction  *Bail- 
way  and  for  that  purpose  to  raise  a  sum  not  exceeding  100,000^  by 
shares  or  loan,  and  having  commenced  to  apply  part  of  the  monies 
so  lastly  authorised  to  be  raised  in  the  construction  of  the  Norwich 
line,  the  plaintiff,  who  was  a  proprietor  of  scrip  certificates  for 
stock  forming  part  of  the  capital  raised  in  pursuance  of  the  Acts 
authorising  the    Company   to    purchase  the  Hadleigh   Junction 


(1)  Ashbury  Railway  Carriage  and 
Iron    Co.,    Limited   v.    Riche    (1876) 


L.  B.  7  H.  L.  653,  44  L.  J.  Ex.  185, 
33  L.  T.  451. 
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Bailway  and  make  the  Harwich  line,  filed  his  bill  to  restrain  such 
misapplication.  The  Company  and  the  directors  demurred  for 
want  of  equity  and  want  of  parties. 

Mr.  Page  Wood  and  Mr.  W.  T.  S.  Daniel,  for  the  defendants, 
in  support  of  the  demurrers,  contended  generally  that  the  Company 
had  a  right  to  apply  the  capital  raised  under  the  powers  of  the  two 
Acts  in  the  manner  in  which  they  were  doing,  and  that  the  Court 
would  not,  in  a  case  like  the  present,  interfere  with  the  discretion 
of  the  governing  body  of  the  Company.  In  support  of  this  view  of 
the  case,  they  referred  to  the  several  authorities  mentioned  in  the 
report  of  the  case  by  Mr.  Hare  above  referred  to,  taking  also  the 
same  objections  in  respect  to  parties  as  those  on  which  they  had 
relied  before  the  Vice-chancellor. 

The  SoUcitor-General   {Sir  John  Romilly)   and  Mr.  Orove  in 
support  of  the  bill : 

The  diversion  of  the  capital  to  which  the  plaintiff  has  subscribed 
being  illegal,  is  an  act  not  capable  of  confirmation,  even  by  the 
whole  of  the  other  members  of  the  Company:  Colman  v.  The 
Eastern  Counties  Railway  Company  (1),  Cohen  v.  Wilkinson  (2). 
The  present  case  is  therefore  distinguishable  from  Foss  v.  Har- 
bottU(3).     *     *     * 

Mr.  Page  Wood,  in  reply.     *    *     * 

The  Lord  Ghangellob: 

This  is  a  bill  filed  by  a  person  calling  himself  a  proprietor  of 
scrip,  on  behalf  of  himself  and  other  proprietors  of  scrip  certificates 
for  Perpetual  61.  per  Cent,  stock  1849,  in  the  Eastern  Union  Bail- 
way  Company,  and  it  prays,  among  other  things,  to  restrain  the 
Company  and  those  individuals  who  are  named  as  defendants, 
being  directors  of  the  Company,  from  employing  any  money  which 
has  been  subscribed  by  the  plaintiff  and  the  other  holders  of  this 
scrip,  towards  the  carrying  on  a  railway  to  Colchester,  or  otherwise 
than  in  the  completion  of  the  works  for  which  that  money  was 
subscribed. 

Now  the  bill  is  founded,  no  doubt,  upon  that  equity  which  I 
lately  considered  as  properly  applied  by  the  Master  of  thb  Bolls, 
in  the  case  of   Cohen  v.  Wilkinson  {4,),  where  a  Company  having 
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(1)  76  B.  B.  78  (10  Bea?.  1). 
2)  R5  B.  B.  54, 61  (1  Mac.  &  Q.  481). 


(3)  62  R  B.  185  (2  Hare,  461). 

(4)  85  R  B.  54  (12  Beay.  138). 


160 


1860.    CH.    2  MAC.  &  G.  892—894. 


[b.b. 


BA06HAW     obtained  an  Act  of  Parliament,  and  proeared  subBcriptions  and 
trk         advances  of  money,  for  the  purpose  of  carrying  a  railway  from 
^Unioh^     Epsom  to  Portsmouth,  afterwards  finding  out  that  they  could  not, 
Railway     or  not  thinking  it  advisable  to,  carry  on  the  whole  of  the  line,  pro- 
posed to  make  that  portion  only  of  the  line  which  was  between 
Epsom  and  Leatherhead.    The  Mabtbb  of  thb  Bolls  thought  that 
this  was  a  departure  from  the  purpose  for  which  the  money  had 
been  raised,  and  that  the  Oompany  were  not  at  liberty  to  apply  it 
otherwise  than  for  the  purpose  of  making  the  whole  of  the  railway. 
The  case  came  before  me,  and  I  was  of  the  same  opinion  (i).    The 
[  •3»3  ]      *injunction  granted  by  the  Mastbb  of  thb  Bolls  was  very  carefully 
framed  for  the  purpose  of  not  interfering  with  anything  which 
would  have  been  a  legitimate  prosecution  of  the  work,  and  there- 
fore restrained  the  Company   from    carrying  on  the  works,  or 
making  the  railway  between  Epsom  and  Leatherheadi  otherwise 
than  for  the  purpose  of  effecting  the  whole  scheme;  but  they 
having  abandoned  the  whole  scheme,  the  injunction  of  course 
operated  against  the  carrying  on  of  the  works  which  they  intended 
to  complete.    The  mode,  however,  in  which  the  injunction  was 
framed,  marked  the  principle  on  which  it  was  granted,  namely, 
that  although  it  was  part  of  the  work,  yet  not  being  part  of  the 
work  for  the  purpose  of  effecting  the  whole,  the  Company  ought 
not  to  be  permitted  to  go  on  with  it. 

The  case  made  by  the  present  bill  is  this,  that  whereas  a 

previously  existing  Bailway  Company  thought  it  desirable  to  effect 

two  branch  railways  connected  with  their  own,  two  Acts  were 

passed,  the  one  authorising  the  raising  a  sum  of  100,0001.  for  the 

purpose  of  purchasing  a  branch  railway  to  Hadleigh,  and  the  other 

for  raising  200,000!.  for  effecting  a  new  and  distinct  branch  from  a 

junction  with  the  Eastern  Union  Bailway  to  Harwich.    Now  the 

directors,  or  the  Company,  whose  agents  the  directors  are,  having 

determined  not  to  carry  into  operation  these  two  schemes,  are 

applying  the  money  which  has  been  subscribed  under  these  Acts 

for  the  purpose  of  carrying  on  a  portion  of  the  original  railway, 

and  completing  it  to  Colchester.    That,  undoubtedly,  raises  the 

same  question  as  was  raised  in  the  case  to  which  I  have  referred ; 

and  if  the  facts  stated  in  the  bill  are  sujfficient  for  that  purpose,  it 

must  be  governed  by  the  same  principle. 

Now,  it  seems  to  me,  upon  reading  this  bill,  that  the  facts  stated 

[  *894  ]      are  sufficient,  for  it  very  distinctly  'appears  that  the  money  was 

(1)  85  B.  B.  64,  61  (1  Mac.  &  G.  481). 


▼OL.  uxxYi.]   1850.    CH.    2  MAG.  &  Q.  894—895. 


161 


raised  for  the  purpose  of  parfcicalar  works,  and  that  those  particular 

works  have  been  entirely  abandoned,  and  that  there  is  an  intention 

of  applying  the  money  so  raised,  for  carrying  out  works  totally 

foreign  to  the  purpose  of  those  who  subscribed  the  money.    It  is, 

of  course,  in  vain  to  speculate  on  what  motives  parties  might  have 

had  in  advancing  their  money:  the  plaintiff  may  have  had  an 

independent  private  reason  for  promoting  the  making  of  a  railway 

to  Harwich,  and  those  who  subscribed  the  100,0002..  may  have 

had  some  reason  for  promoting  the  purchase  of  the  railway  to 

Hadleigh.-  The  question  really  is  whether  the  law  will  permit 

money  advanced  for  one  purpose  to  be  applied,  contrary  to  the 

wish  of  the  owner  of  that  money,  to  another,  and  whether  the  bill 

states  such  a  case  as  brings  it  within  that  principle. 

The  bill,  after  setting  out  the  earlier  Acts  constituting  the  Eastern 
Union  Bailway  Company,  states  the  passing  of  the  two  Acts  in 
question,  in  the  year  1847.    That  which  relates  to  the  making  of 
the  branch  railway  to  Harwich  recites  that  it  would  be  attended 
with  much  public  advantage  if  a  railway  were  made  from  the  line 
of  the  Eastern  Union  Bailway  in  the  parish  of  Lawford  to  ELarwich, 
with  two  small  branches  therefrom;  and,  also,  if  a  pier  or  jetty 
were  made  at  the  latter  place  in  connection  with  the  proposed 
railway :  and  then,  amongst  other  things,  it  enacts  that  it  should 
be  lawful  for  the  Eastern  Union  Bailway  Company  to  raise  for  the 
purposes  of  that  Act,  in  addition  to  the  capital  they  were  authorised 
to  raise  under  other  Acts,  and  in  addition  to  any  other  sum  which 
they  might  be  authorised  to  raise  by  any  Act  to  be  passed  in  the 
then  present  session  of  Parliament,  any  further  sum  of  money,  not 
exceeding  in  the  whole  the  sum  of  200,000Z.,  and  that  the  capital 
thereby  authorised  to  be  raised  should  be  considered  as  *a  part  of 
the  general  capital  of  the  Company,  and  should  be  subject  to  the 
same  provisions  in  all  respects,  whether  with  reference  to  the  pay- 
ment of  calls  or  the  forfeiture  of  shares  on  nonpayment  of  calls  or 
otherwise,  as  if  it  had  been  part  of  the  original  capital,  except  as  to 
the  amount  of  such  shares  and  the  times  of  making  calls  thereon 
and  the  amount  of  such  calls ;  and  that  it  should  not  be  lawful  for 
the  Company,  out  of  any  money  by  that  Act  or  any  other  Act 
relating  to  the  Company  authorised  to  be  raised  for  the  purposes  of 
such  Act  or  Acts,  to  pay  or  deposit  any  sum  of  money  which,  by 
any  standing  order  of  either  House  of  Parliament  then  in  force  or 
thereafter  to  be  in  force,  might  be  required  to  be  deposited  in 
respect  of  any  application  to  Parliament,  for  the  purpose  of  obtaining 
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an  Act  aathorising  the  Company  to  construct  any  other  railway. 
Now  this  provision  has  been  observed  upon  on  both  sides.  It  is 
said  that  it  makes  the  capital  so  to  be  raised  part  of  the  capital  of 
the  whole  Company ;  but  that  is  not  the  point  at  issue,  because, 
although  it  may  for  certain  purposes  be  described  and  considered  as 
part  of  the  capital  of  the  whole  Company,  the  question  is,  whether 
it  was  not  raised  for  a  special  and  particular  purpose  and  therefore 
to  be  applied  to  that  special  and  particular  purpose,  or  whether  it 
was  not  intended  to  be  left  to  the  discretion  of  the  directors  to 
apply  it  in  common  with  the  original  capital,  for  purposes  not  con- 
templated by  the  Act,  and  for  purposes  which  were  not  intended  to 
be  provided  for  by  the  Act.  I  consider  that  the  meaning  of  the 
enactment  is,  that  there  should  be  a  sum  of  money  raised  for  the 
purpose  of  the  Act,  which  was  to  make  a  railway  connecting  the 
Eastern  Union  Railway  with  Harwich,  and  that  it  is  declared  to  be 
made  part  of  the  capital  of  the  Company  not  with  reference  to  the 
mode  in  which  it  is  to  be  applied,  but  for  the  purpose  of  incor- 
porating *in  the  Act  all  the  provisions  and  regulations  comprised  in 
former  Acts  directing  the  mode  in  which  the  Company  were  to  deal 
with  their  original  capital,  and  making  those  directions  applicable 
to  the  dealing  of  the  Company  with  the  additional  shares.  That 
provision  of  the  Act  which  prohibits  the  directors  from  making  use 
of  the  new  shares  for  the  purpose  of  deposit  to  meet  the  Parliamen- 
tary rule  in  respect  to  the  promoting  of  any  other  bill,  is  also  very 
strong  to  show  that  there  was  no  intention  of  amalgamating  the 
new  shares  with  the  original  capital. 

Then  with  respect  to  the  Hadleigh  Act,  it  seems  to  me  to  be  open 
to  very  much  the  same  observation.  The  bill  states  that  by  a 
previous  Act,  a  Company  called  the  Eastern  Union  and  Hadleigh 
Junction  Railway  Company  were  empowered  to  sell,  and  the 
Eastern  Union  Railway  Company  were  empowered  to  purchase,  the 
undertaking  authorised  by  the  Act  of  the  former  Company,  an  d 
that  for  the  purpose  of  the  purchase  and  the  execution  of  the 
Eastern  Union  and  Hadleigh  Junction  Railway,  the  Eastern  Union 
Railway  Company  were  authorised  to  create  such  an  additional 
number  of  shares,  and  to  borrow  such  sum  of  money  as  might  be 
necessary  for  completing  such  purchase,  or  for  constructing  or 
working  the  said  undertaking,  provided  the  amount  to  be  raised 
should  not  exceed  the  sum  of  100,0002. 

Thus,  in  both  Acts  there  was  a  specific  purpose  entertained,  and 
that  purpose  was  to  be  met  and  accomplished  by  means  of   the 
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additional  stock  to  be  created  under  the  authority  of  each  of  those 

Acts.     The  bill   then  contains  a  statement  which  undoubtedly  is 

not  immaterial,  a  statement  of  the  report  and  the  resolution  passed 

at  the  meeting  of  the  21st  August,  1847,  and  *which  led  to  the 

iflsuing  of  the  scrip  certificates  of  which  the  plaintiff  is  a  holder. 

The  report  is  stated  as  being  favourable  to  both  schemes  provided 

for  by  the  Acts  ;  and  the  resolution  is,  "  That  for  the  purpose  of 

constructing  the  branch  line  from  Manningtree  to  Harwich,  and  for 

porchaaing  the  Hadleigh  Bailway  under  two  Acts  passed  in  the  last 

session  of  Parliament,  the  directors  be  authorised  to  raise  between 

the  date  hereof  and  the  1st  of  January,  1849,  the  sums  of  200,000Z. 

and  100,0002.  and  to  grant  scrip  receipts  for  such  amount  as  may 

from  time  to  time  be  paid  up  in  respect  of  such  sums  until  each 

sabscriber  of  20Z.  and  upwards  shall  have  paid  the  amount  he  may 

subscribe  in  full,  and  such  scrip  receipts  shall  entitle  the  holder  thereof 

on  the  Ist  of  January,  1849,  to  become  a  registered  shareholder  in 

a  new  Eastern  Union  Stock  for  the  amount  he  has  subscribed  and 

paid  up,  upon  which  he  shall  receive  a  guaranteed  dividend  of  61. 

per  cent,  per  annum  in  perpetuity,  and  have  the  option  at  the  end 

of  any  six  months  within  five  years  of  converting  his  guaranteed 

stock  into  the  general  stock  of  the  Company." 

Now  it  is  impossible  to  contend  after  this  that  these  stocks  are  all 
onited,  and  mixed  up  with  the  original  capital  in  one  fund :  they 
are  in  fact  as  distinct  in  point  of  amount,  of  interest  payable,  and 
in  point  of  security,  as  they  possibly  can  be:  they  are  raised 
specifically  for  the  purpose  of  those  two  Acts,  and  they  bear  a 
different  rate  of  interest,  6Z.  per  cent.,  and  they  are  guaranteed  by 
the  original  capital.  The  parties  holding  these  stocks  have,  there- 
fore, a  preference  over  the  holders  of  the  other  fund,  and,  in  a 
particular  event,  they  are  to  fall  into  the  original  stock,  a  provision 
which  of  itself  would  be  quite  sufficient  to  show  that  they  were 
never  considered  as  being  identical  with,  or  part  of,  the  original 
stock.  The  resolution  is,  therefore,  not  only  ^important  as  con- 
stituting part  of  the  contract,  but  as  a  representation  operating 
upon  the  minds  of  the  parties  advancing  the  money,  and  telling 
them  for  what  purposes  the  money  was  to  be  raised,  and  in 
what  manner  it  was  to  be  secured,  and  what  was  to  be  the 
amount  of  the  benefit  to  arise  from  the  subscriptions  that  they 
were  to  make. 

The  bill  then  states  that,  in  pursuance  of  tiiie  resolution,  the 
whole  of  the  800,0002.  was  soon  subscribed  for,  and  that  all  the  calls 
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thereon  had  been  paid  previouBly  to  the  2nd  June,  1848,  except  the 
sum  of  85,600!.  which  would  fall  due,  and  ought  to  be  paid  on  or 
before  the  80th  December,  1848 ;  and,  further,  that  the  persons 
who  so  subscribed  did  so  confiding  in  the  resolution  and  in  the 
representations  made  by  the  chairman  to  the  meeting,  and  of  the 
other  directors,  as  to  the  purposes  for  which  the  Perpetual  6Z.  per 
Cent,  stock  was  to  be  created,  and  not  supposing  that  the  money  to 
be  raised  thereby  would  be  applied  to  any  other  purposes  than 
those  connected  with  the  construction  of  the  line  to  Harwich,  and 
the  purchase  of  the  line  from  Hadleigh.  The  bill  then  goes  on  to 
state  the  certificates,  which,  describing  the  shares  as  the  "  scrip  for 
Eastern  Union  Perpetual  6Z.  per  Cent,  stock,  1849,"  refer  to  all  the 
Acts  of  the  Company,  including  the  Acts  of  1847  under  which  the 
scrip  was  raised  and  the  new  works  carried  on ;  that  the  plaintiff 
haying  become  a  purchaser  of  two  shares  of  260Z.  each,  left  his 
certificates  for  the  purpose  of  being  registered ;  and  that  they  ought 
to  have  been  registered,  but  had  not  been  registered. 

Then  comes  the  allegation,  which  is  the  allegation  in  the  bill 
upon  which  the  equity  turns  :  ''  That  from  other  enquiries  which 
he  the  plaintiff  has  since  instituted,  *he  has  ascertained,  as  the  fact 
is,  that  the  directors  of  the  Eastern  Union  Railway  Company  have 
resolved  not  to  proceed  with  the  construction  of  the  said  railway 
from  Manningtree  to  Harwich,  and,  as  evidence  thereof,"  &c. ;  and 
then  he  states  evidence,  which  may  or  may  not  be  applicable.  The 
allegation  however  in  the  bill  which  must  be  taken  to  be  true  for 
the  present  is,  "  that  he  has  ascertained,  as  the  fact  is ;  "  not  that 
he  has  received  testimony  which  leads  him  to  believe  it  is  so,  but 
that  he  has  discovered  that  such  is  the  fact.  It  is  therefore  a 
distinct  allegation  (which  the  defendant  in  demurring  admits  the 
fact  to  be),  that  the  directors  have  resolved  not  to  carry  into  effect 
that  railway  from  the  junction  to  Harwich.  The  bill  then  states 
''  that  a  majority  of  the  directors  of  the  said  Company  have  a  strong 
personal  interest  distinct  from  the  interest  of  the  said  Company  in 
completing  the  Eastern  Union  Railway  to  the  city  of  Norwich,  and  are 
totally  indifferent  about  the  completion  of  the  line  to  Harwich,  and 
that,  finding  themselves  unable  to  raise  sufficient  capital  for  both 
purposes,  they  have  determined  to  misapply,  and  have  already  to 
a  great  extent  misapplied,  the  money  raised  under  the  said  Eastern 
Union  and  Harwich  Railway  and  Pier  Act,  1847,  and  under  the 
said  Eastern  Union  and  Hadleigh  Junction  Railway  Sale  Act,  1847, 
by  employing  the  same  in  constructing  an  extension  line  to  Norwich, 
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and  for  other  purposes  not  authorised  by  the  said  Acts  or  either  of 
ihem."    Then  the  bill  states,  *'  that  such  application  is  not  only 
contrary  to  the  directions  of  the  said  Acts  of  Parliament,  but  is 
also  contrary  to  the  said  resolution  passed  at  the  said  meeting  on 
ihe  2l8t  day  of  August,  1847,  and  that  it  is  not  within  the  powers 
of  the  said  corporation  or  Company,  or  of  any  majority  of  the 
members    thereof,    to    authorise    or    sanction    such  application; 
and  that  by  the  Companies  Clauses  Consolidation  Act,  the  plaintiff 
is  disabled  from  ^calling  a  meeting  of  the  said  Company  without 
giving  thirty-five  days  notice  thereof."     Then  the  bill  states  *'  that 
the  said  directors  of  the  said  Eastern  Union  Railway  Company  have 
already  received  214,5002.  or  thereabouts,  under  the  powers  of  the 
two  last  mentioned  Acts,  and  that  they  have  misapplied  the  said 
money  by  employing  it  on  works  to  which  the  same  is  not  authorised 
to  be  applied  by  the  said  Acts,  or  either  of   them;    and   that 
unless  restrained  by  the  order  and  injunction  of  this    honour- 
able Court,  they  will,  in  like  manner,  misapply  the  said  sum  of 
85,5001.,  which  is  to  be  received  as  hereinbefore  mentioned  on  the 
SOth  day  of  December  instant."   Now  we  have  here  all  the  allegations 
of  title,  and  of  the  misapplication  of  the  monies  upon  which  the 
question  raised  on  these  demurrers  depends. 

The  first  question  no  doubt  is  upon  the  construction  of  the  Acts, 
because,  if  the  bill  be  wrong  on  that  point,  then  the  allegations 
would  not  be  material;  but  being  dearly  of  opinion  that  the 
plaintiff  is  right  in  his  construction,  and  that  those  who  subscribed 
for  the  purposes  specified  by  the  Acts  have  a  right  to  have  their 
money  applied  to  such  purposes,  and  having,  upon  the  authority  of 
the  case  I  have  before  referred  to,  no  doubt  that  this  Court  will 
enforce  such  rights,  and  finding  the  positive  allegation  that  the 
Company  not  only  intend  to  misapply  the  money,  that  is,  apply  it 
for  other  purposes,  but  that  they  have  actually  done  so,  I  am  of 
opinion  that  the  plaintiff  is,  in  equity,  entitled  to  the  interposition 
of  this  Court  for  the  purpose  of  keeping  the  Company,  in  the 
application  of  his  money,  to  those  purposes  for  which  it  was  said  it 
was  to  be  advanced. 

This  disposes  of  the  principal  grounds  upon  which  the  demurrers 
rest.  With  respect  to  the  other  objections,  it  appears  to  me  that 
they  are  also  unfounded.  *The  plaintiff,  it  is  true,  is  a  member  of 
the  Company ;  but  he  is  also  a  proprietor  of  the  particular  stock. 
He  and  those  who  have  advanced  the  money  which  formed  that 
stock,  being  the  holders  of  the  scrip  upon  which  it  is  secured,  have 
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an  interest  totally  unconnected  with  the  general  purposes  of  the 
Company ;  and  that  is  the  very  ground  of  the  plaintiff's  equity. 
If  he  had  no  scrip,  he  would  be  merely  a  member  of  the  Company, 
but  having  that  scrip,  he  files  his  bill  as  proprietor  of  that  scrip. 
The  case  is  thus  entirely  clear  of  all  those  authorities  that  have 
been  referred  to,  and  it  gives  to  that  description  of  persons  who  are 
represented  by  the  plaintiff,  and  to  the  plaintiff  himself,  a  locus 
standi  to  see  to  the  application  of  the  money  as  to  which  the 
scrip  is  held,  quite  unconnected  and  independent  of  any  objec- 
tion that  might  arise  from  the  plaintiff  being  a  member  of  the 
Company. 

Then,  with  respect  to  another  objection.  It  is  said  that  the 
plaintiff  is  only  holder  of  the  scrip,  and  not  the  party  with  whom 
the  contract  was  originally  made.  But  whoever  holds  scrip,  which 
is  a  marketable  and  transferable  security,  is  invested  with  all  the 
rights  of  the  original  party :  he  purchases  it  with  certain  rights 
attaching  to  it;  and  it  is  one  of  those  rights  which  the  plaintiff  here 
is  endeavouring  to  assert. 

I  do  not  think,  therefore,  there  is  any  objection,  in  point  of  form, 
to  the  shape  in  which  this  bill  is  framed ;  and  upon  the  general 
equity  it  falls  within  the  principle  to  which  I  have  referred.  I  am 
therefore  of  opinion  that  the  judgment  of  the  Yigb-Changbllob  is 
correct,  and  that  this  appeal  must  be  dismissed  with  costs. 
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(6  Ex.  1—22 ;  S.  C.  20  L.  J.  Ex.  257 ;  16  L.  T.  491.)  ^'?' "** 

To  a  dedaration  in  ooyenant  by  a  sequestrator  for  rent  due  under  a       •^<s«.  16. 

lease,  whereby  D.,  the  rector  of  S.,  demised  to  the  defendant  the  rectory         

and  parsonage,  with  the  tithes,  except  the  parsonage  house,  &o.,  for  a  term  ^  ^  ^ 

of  fourteen  years,  if  the  rector  should  so  long  live,  at  the  yearly  rent  of 
9B0L;  the  defendant  pleaded,  that,  before  the  sequestration,  D.  was 
indebted  to  Y.  and  M.  in  large  sums  of  money,  and  requested  them  to 
give  time  for  payment,  and  also  requested  Y.  to  lend  him  a  further  sum, 
which  they  consented  to  do,  and  Y.  lent  the  money,  upon  the  terms  that 
D.  should  execute  the  indenture  in  the  declaration  mentioned,  and  also 
another  indenture  for  the  purpose  of  authorising  the  defendant  to  apply 
the  rent  as  the  agent  and  for  the  benefit  of  Y.  and  M.  That  D.  did  execute 
the  indenture  in  the  declaration  mentioned,  and  also  another  indenture  of 
the  same  date,  between  the  defendant  of  the  one  part,  and  D.  of  the  other 
part,  whereby  after  reciting  the  demise  to  the  defendant  of  the  rectory  and 
parsonage,  with  the  tithes,  except  the  parsonage-house,  and  also  reciting, 
that,  by  a  deed  of  even  date  therewith,  D.  had  appointed  the  defendant  his 
reoeiver,  agent,  and  attorney,  to  collect  the  tithes,  rents,  &o.,  (except  as  in 
the  lease  excepted),  with  a  declaration  that  the  defendant  might  retain  a 
percentage  for  his  trouble ;  and  it  was  thereby  agreed  that  he  should  apply 
the  surplus  of  the  tithes,  rents,  &c.,  as  D.  should  direct;  D.  covenanted 
with  the  defendant,  and  directed  that  the  surplus  of  the  tithes,  rents,  &c., 
should  be  applied  (amongst  other  purposes)  in  payment  of  the  debts  due  to 
Y.  and  M.,  with  interest,  after  payment  of  certain  taxes,  rates,  and  out- 
goings, and  the  premiums  on  policies  of  assurance  on  the  life  of  D.,  for  the 
benefit  of  Y.  and  M.  The  plea  then  alleged,  that  the  lease  was  executed 
as  part  of  the  same  transaction  ;  that  D.  well  knew  that  the  defendant  was 
the  attorney  and  agent  of  Y.,  and  that  the  indenture  was  made  by  D.  with 
the  defendant  as  such  agent  and  attorney,  and  to  enable  him  to  apply  the 
rent  reserved  by  the  lease,  in  the  manner  above  mentioned :  that  there  was 
due  from  D.  to  Y.  and  M.  monies  exceeding  the  damages  in  the  declaration 
mentioned,  and  the  rent  due  under  the  lease ;  and  that  the  defendant  had 
applied  the  monies  alleged  to  be  due  for  rent  according  to  the  provisions 
of  the  second  indenture.  The  defendant  pleaded  also,  that,  before  the 
execution  of  the  lease,  D.  was  indebted  to  Y.  and  M.  and  others,  and  in 
consideration  thereof,  and  of  a  further  sum  to  be  lent  by  Y.,  and  of  the 
defendant  consenting  to  be  Y.'s  agent,  D.  agreed  with  the  defendant  and 
Y.  to  charge  the  rectory  of  S.  with  that  sum  and  the  others,  by  making 
the  lease  in  the  declaration  mentioned,  and  appointing  the  defendant 
receiver  of  the  tithes,  rents,  &c.,  in  order  that  he  might  apply  the 
rent  reserved  by  the  lease  in  payment  of  the  monies  so  to  be  charged 
on  the  benefice ;  that  the  money  was  advanced  by  Y. ;  and  that  D.,  in 
puxsuance  of  the  agreement,  and  in  order  to  charge  the  benefice,  executed 
the  lease,  and  also  an  indenture  appointing  the  defendant  receiver: 
that  the  lease  was  part  of  the  same  transaction,  and  was  a  charging 
of  the  benefice  contrary  to  the  statute.  On  special  demurrers  to  these 
pleas: 

Held,  that  the  former  plea  did  not  show  any  defeasance  of  the  covenant 
to  pay  the  rent  reserved  by  the  lease ;  but  that,  under  the  second  indenture. 
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Walthbw  there  was  an  equitable  assigiiinent  or  valid  appropriation  of  so  much 

V.  of  the  rent  as  was  necessary  to  pay  Y.  and  M.  their  debts;  and  that 

Crafts.  ^^^^  assignment  was  a  charge  upon  the  benefice,  and  therefore   the 

lease,  which  was  part  of  the  same  transaction,  was  yoid  under  the  13  Elis. 

c.  20. 

Debt,  under  the  provisions  of  the  12  &  18  Vict.  c.  67,  by  the 
[  *^ }  plaintiff,  as  sequestrator  appointed  by  the  Bishop  of  ^Lichfield, 
to  collect  the  profits  of  the  rectory  and  parish  church  of  Swinnerton, 
in  the  county  of  Stafford.  The  declaration  in  substance  stated, 
that  one  George  Smallwood,  in  the  Court  of  Queen's  Bench, 
recovered  judgment  against  Christopher  Dodsley  for  1542. 10«.,  and, 
for  obtaining  satisfaction  thereof,  sued  out  a  writ  of  testatum 
fieri  f ados  directed  to  the  Sheriff  of  Staffordshire ;  that  the  sheriff 
returned  nulla  bona,  and  that  C.  Dodsley  was  a  beneficed  clerk,  to 
wit,  rector  of  the  rectory  and  parish  church  of  Swinnerton,  in  the 
diocese  of  Lichfield ;  and  thereupon  G.  Smallwood  sued  out  a  writ 
of  sequestrari  facias  directed  to  the  Bishop  of  Lichfield ;  that  the 
Bishop  issued  his  warrant  directed  to  the  plaintiff,  commanding 
him  to  sequester  the  rents,  tithes,  &c.,  of  C.  Dodsley  belonging  to 
the  rectory  of  Swinnerton;  '^And  the  Bishop  did  thereby  make 
and  appoint  the  plaintiff  sole  sequestrator  thereof,  and  gave  him 
full  power  and  authority  to  levy,  ask,  sue  for,  recover,  and  receive 
into  his  hands  and  possession  all  and  singular  the  rents,  tithes, 
oblations,  obventions,  fruits,  issues,  and  profits,  and  other  eccle- 
siastical goods,  and  to  dispose  of  the  same,  to  the  end  that  thereout 
the  charges  of  duty  and  serving  the  cure  in  the  church  and 
throughout  the  parish  of  Swinnerton  by  a  minister  to  be  nominated 
and  approved  of  by  the  Bishop,  with  such  stipend  as  he  should 
appoint  for  so  doing,  and  all  other  burdens  ordinary  and  extra- 
ordinary, incumbent  on  the  said  rectory  and  on  the  said  C.  Dodsley 
as  rector  thereof,  might  in  the  first  place  be  paid  and  discharged 
by  the  plaintiff,  and  the  remainder  rendered  to  G.  Smallwood  for 
his  damages  aforesaid,  according  to  the  tenor  of  the  said  writ." 
Averments :  That  the  plaintiff  entered  into  the  rectory,  and  seques- 
tered the  same ;  that  C.  Dodsley  was,  at  the  time  of  the  recovery 
of  the  judgment,  and  thence  continually  until  the  commencement 
of  this  suit,  the  rector  of  the  rectory  and  parish  church  of  Swin- 
nerton :  "  That  C.  Dodsley,  before  the  plaintiff  was  appointed  such 
[  "3  ]  sequestrator,  *and  whilst  C.  Dodsley  was  such  rector  as  aforesaid, 
to  wit,  on  the  17th  day  of  June,  a.d.  1845,  by  a  certain  deed  then 
made  by  C.  Dodsley,  (excuse  for  profert,  the  deed  being  in  the  pos- 
session of  the  defendant),  C.  Dodsley  demised  and  granted  to  the 
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defendant  the  rectory  and  parsonage  of  Swinnerton,  and  all  and    Waltubw 
singular  the  tithes  and  tenths,  profits,  commodities,  and  heredita-      ciufts. 
mentfl  whatsoever  to  the  rectory  or  parsonage  annexed,  with  their 
and  every  of  their  appurtenances,  except  and  always  reserved  unto 
G.  Dodsley  the  parsonage-house  of  the  said  rectory,  and  all  out- 
houses, edifices,  buildings,  gardens,  and  orchards  to  the  parsonage- 
house  attached  or  belonging,  with  all  and  every  the  appurtenances  for 
the  convenient  occupation  of  the  same ;  and  also  except  the  tithes, 
if  any,  payable  by  the  occupier  thereof ;  and  also  except  the  glebe 
lands  to  the  said  rectory  belonging,  and  all  the  offerings  and  dues 
commonly  called  Easter  dues,  and  the  offerings,  fees,  or  dues  pay- 
able or  given  from  time  to  time  to  the  parson,  curate,  or  minister 
of  the  parish  church  of  Swinnerton  for  the  time  being  for  marriages, 
christenings,  burials  or  funerals,  or  other  personal  duties  or  services 
performed  hy  G.  Dodsley :  To  have  and  to  hold  to  the  defendant 
for  the  term  of  fourteen  years  from  thence  next  ensuing  &c.,  if  G. 
Dodsley  should  so  long  live ;  yielding  and  paying  therefore  during 
the  said  term  unto  G.  Dodsley  the  yearly  rent  of  9802.  on  the  Ist  of 
March  in  every  year,  the  first  of  such  payments  to  be  made  on  the 
Ist  of  March,  1846,  but  first  deducting  out  of  such  rent  all  and 
every  sum  and  sums  of  money  which  should  or  might  at  any  time 
or  times  be  paid  by  the  defendant  for  or  on  account  of  the  taxes, 
rates,  or  assessments  to  be  imposed  upon  or  payable  in  respect  of 
the  said  demised  premises."     The  declaration  then  stated,  that  the 
defendant  entered  into  the  demised  premises,  and  was  possessed 
thereof,  and   had,   took,  received,   and   enjoyed  the  same   from 
thenceforth.      *It  then  alleged,  that,  after  the   plaintiff  was  so        [  *4  J 
appointed,  and  whilst  he  continued  such  sequestrator,  and  during 
the  lifetime  of  G.  Dodsley,  and  whilst  he  continued  such  rector,  a 
large  sum  of  money,  to  wit,  1,960Z.  of  the  rent  aforesaid,  for  the 
space  of  two  years,  became  due  and  payable  from  the  defendant,  by 
virtue  of  and  according  to  the  terms  of  the  said  demise,  and  is  still 
in  arrear  and  unpaid :  actio  accremt  &c. 

Seventh  plea.  That  before  the  making  of  the  demise,  and  whilst 
C.  Dodsley  was  such  rector,  and  before  the  plaintiff  became  such 
sequestrator,  to  wit,  on  &c.,  G.  Dodsley  was  indebted  to  one  Gharles 
Viner  in  a  certain  sum  of  money,  to  wit,  9862.  16«.  6i.,  and  to  one 
Thomas  Mortimer  in  a  further  sum  of  money,  to  wit  1,617Z.  IBs.  lOd., 
and  being  so  indebted,  G.  Dodsley  applied  to  and  requested  G. 
Ymer  and  T.  Mortimer  to  forbear  and  give  time  for  the  payment 
of  the  two  several  sums  of  money  in  which  he  was  so  indebted. 
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Walthew  until  the  same  should  be  paid  as  provided  for  in  and  by  the  inden- 
Crafts.  tui*6  hereinafter  set  forth ;  and  also  requested  C.  Yiner  to  advance 
and  lend  him  a  further  sum  of  money,  to  wit,  1,494!.  8«.  6d.  That 
C.  Yiner  and  T.  Mortimer  did  consent  to  forbear  and  give  time  for 
the  payment  of  the  two  sums  of  money  in  this  plea  first  above  men- 
tioned ;  and  C.  Yiner  did  consent  to  advance  and  did  advance  the 
sum  of  money  in  this  plea  last  above  mentioned  ;  and  C.  Dodsley 
then  borrowed  the  same  of  him,  upon  the  terms  and  conditions 
following,  which  he  then  accepted  and  agreed  to,  and  not  other- 
wise, (that  is  to  say)  upon  the  terms  and  conditions,  that  G. 
Dodsley  should  execute  the  indenture  in  the  declaration  mentioned, 
and  also  the  indenture  hereinafter  set  forth,  for  the  purpose  of 
authorising  and  enabling  the  defendant  to  apply  the  rent  in  the 
indenture  in  the  declaration  mentioned,  in  the  manner  in  the 
indenture  hereinafter  set  forth,  as  the  agent  of  and  for  the  benefit 
of  C.  Yiner  and  T.  Mortimer,  and  for  the  security  of  the  said 
[  *5  ]  *debts.  And  G.  Dodsley  did  thereupon  then,  in  compliance  with 
and  performance  of  the  said  condition,  and  for  the  purpose  afore- 
said, make  and  execute  not  only  the  indenture  in  the  declaration 
mentioned,  but  also  another  indenture,  (profert),  the  tenor  whereof 
follows  in  these  words,  (that  is  to  say) :  ''  Articles  of  agreement, 
made  this  17th  day  of  June,  a.d.  1845,  between  John  Grafts,  of 
&c.,  of  the  one  part,  and  G.  Dodsley,  clerk,  rector  of  Swinnerton 
in  the  county  of  Sta£f6rd,  of  the  other  part,  as  follows :  Whereas 
G.  Dodsley,  by  an  indenture  of  lease  bearing  even  date  herewith, 
hath  demised  unto  J.  Grafts  all  that  the  rectory  or  parsonage  of 
Swinnerton,  and  all  and  singular  the  tithes  and  tenths,  profits, 
commodities,  emoluments,  and  hereditaments  whatsoever  to  the 
said  rectory  or  parsonage  annexed  or  belonging,  or  accepted, 
known,  or  reputed  as  part,  parcel,  or  member  thereof,  with  their 
appurtenances,  except  the  parsonage  house  of  the  said  rectory  &c. : 
(it  set  out  the  exception  in  the  same  terms  as  in  the  lease),  from 
the  day  of  the  date  thereof,  for  the  term  of  fourteen  years,  at  the 
yearly  rent  of  980Z.,  payable  on  the  1st  of  March  in  every  year,  the 
first  of  such  payments  to  be  made  on  the  Ist  of  March,  1846,  with 
a  power  to  the  said  J.  Grafts  to  determine  the  same  as  therein 
mentioned.  And  whereas,  by  a  deed  of  even  date  herewith, 
G.  Dodsley  hath  appointed  the  said  J.  Grafts,  and  in  case  of  his 
death,  then  Edward  Maniere,  of  &c.,  his  receiver,  agent,  and 
attorney,  from  time  to  time  to  collect  and  receive  all  and  every  the 
tithes,  rents,  issues,  and  profits,  and  all  arrears  of  tithes,  rents. 
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issaee,  and  profits,  now  due  or  owing,  and  all  sams  of  money  dae    Walthbw 
or   payable  for  the  same  respectively,  and  all  rents,  charges,  or      cbafts. 
sums  of  money,  which  may  hereafter  become  payable  in  lieu  of  and 
upon  a  commutation  for   such  tithes,  rents,  issues,  and  profits, 
(except  as  in  the  said  indenture  of  lease  is  excepted),  of  and  from 
all  and  every  the  tithe  payers  of  the  parish  of  Swinnerton  *afore-        [  *^  J 
said,  and  any  adjoining  parishes,  places,  townships,  or  hamlets,  or 
of  and  from  other  the  person  or  persons  from  time  to  time  liable  to 
pay,  deliver,  or  set  out  the  same ;  and  therein  he  hath  given  unto 
the  said  J.  Grafts,  and  in  the  event  of  his  death  unto  the  said 
£.  Maniere,  the  usual  powers  for  recovering  payment  of  the  same, 
with  a  declaration,  that  it  shall  be  lawful  for  the  said  J.  Crafts,  and 
for  the  said  E.  Maniere,  to  deduct  and  retain  out  of  the  monies 
coming  to  his  hands  a  percentage,  after  the  rate  of  one  shilling  in 
the  pound,  as  a  compensation  for  his  trouble  in  collecting  the  said 
tithes,  rents,  issues,  profits,  and  arrears,  rent-charges,  commodities, 
and  emoluments':  and  it  was  thereby  agreed,  that  the  said  J.  Crafts 
and  the  said  E.  Maniere,  as  the  case  might  be,  should  apply  the 
surplus  or  residue  of  the  said  tithes,  rents,  issues,  profits,  arrears, 
rent-charges,  commodities,  and  emoluments,  as  the  said  C.  Dodsley 
should  in  that  behalf  covenant,  require,  order,  or  direct.    Now  the 
said  C.  Dodsley  doth  hereby  for  himself,  his  executors,  &c.,  covenant 
with  the  said  J.  Crafts,  and  also  with  the  said  E.  Maniere,  and 
their  respective  executors,  &c.,  and  doth  require,  order,  and  direct, 
that  the  surplus  of  the  said  tithes,  rents,  issues,  profits,  arrears, 
rent-charges,  commodities,  and  emoluments,  may  and  shall  be 
applied  as  follows :  First :  In  paying  all  the  taxes  and  parish  rates, 
and  for  the  repairs  and  outgoings  charged  upon  and  payable  out  of 
the  rectory,  other  than  the  taxes,  parish  rates,  and  outgoings  pay- 
able in  respect  of  the  rectory  house,  gardens,  &c.,  also  any  arrears 
which  may  be  now  due  in  respect  thereof ;  and  likewise  the  stipend 
of  the  present  curate,  or  the  curate  for  the  time  being  of  the  said 
church,  and  any  incidental  expenses,  costs,  and  charges,  which 
may  be  incurred  by  the  said  J.  Crafts  or  £}.  Maniere*    Second :  In 
paying  annually  to  the  United  Kingdom  Life  Assurance  Company , 
London,  the  sums^  of  67Z.  128.  6d.  and  106L,  being  the  premiums 
payable  to  that  Company  upon  *two  policies  of  assurance  upon  the        [  *7  ] 
life  of  the  said  C.  Dodsley,  for  the  several  sums  of  1,000^.  and 
1,500^    Third:  In  paying  C.  Yiner  the  interest  payable  to  him 
upon  a  debt  of  2,4802.,  owing  by  C.  Dodsley  to  C.  Viner.    Fourth : 
In  paying  C.  Dodsley,  as  rector  of  the  rectory  of  Swinnerton,  for 
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waltubw  the  cure  of  the  church  there,  an  allowance  or  stipend  of  lOOZ.  per 
Crafts,  annum,  until  the  tithes  of  Swinnerton  are  commuted  under  the  Act 
of  Parliament  in  that  behalf,  and  immediately  thereupon  1502.  per 
annum,  such  stipend  to  be  paid  half-yearly,  on  &c.  Fifth:  In 
paying  annually  to  the  United  Kingdom  Life  Assurance  Company 
the  sum  of  46Z.  128.  9d.,  being  the  premium  payable  to  that  Com- 
pany upon  a  policy  of  assurance  upon  the  life  of  C.  Dodsley,  for 
7001.,  and  which  policy  is  deposited  with  T.  Mortimer.  Sixth :  In 
paying  to  the  said  T.  Mortimer,  by  equal  payments,  annually,  on 
&c.,  the  sum  of  400!.,  until  a  debt  of  1,517/.  18«.  lOd.  owing  to  him 
by  C.  Dodsley,  with  interest  thereon  at  51.  per  cent,  per  annum, 
shall  be  fully  paid  and  satisfied.  Seventh :  In  paying  annually  to 
the  Economic  and  Asylum  Life  Assurance  Societies,  London,  the 
premiums  payable  to  those  societies  upon  the  two  policies  of  assur- 
ance on  the  life  of  C.  Dodsley,  for  two  several  sums  of  5001.  and 
1,500!.,  which  policies  were  assigned  to  John  Fearn  by  an  indenture, 
dated  &c.,  upon  certain  trusts  therein  mentioned.  Eighth :  In 
paying  to  Hannah  Watson,  of  &c.,  or  to  the  representatives  of 
John  Lyde,  of  &c.,  deceased,  or  to  the  said  J.  Fearn,  or  to  which- 
ever of  them  is  entitled  to  the  same,  the  sum  of  515!.  5^.  Qd.,  being 
the  arrears  of  a  certain  annuity  of  186!.  granted  to  the  said  J.  Lyde 
and  H.  Watson  by  C.  Dodsley,  by  an  indenture  bearing  date  &c., 
and  of  certain  payments  made  by  them  or  one  of  them  in  relation 
to  the  premises,  and  which  sum  is  collaterally  secured  by  a  note  in 
writing  of  C.  Dodsley,  bearing  even  date  herewith.  Ninth:  In 
paying  the  balance  of  whatever  may  remain  of  the  said  tithes, 
[  *8  ]  rents,  issues,  profits,  arrears,  *rent-charges,  conunodities,  and 
emoluments,  unto  the  said  T.  Mortimer,  until  his  said  debt  and 
interest  shall  be  satisfied.  Tenth  :  In  paying  out  of  the  tithes  and 
other  things  mentioned  in  the  preceding  article,  unto  the  said 
parties  mentioned  in  the  eighth  article,  the  said  annuity  of  186/., 
which  shall  accrue  and  become  due  from  the  day  whereon  the  said 
balance  of  the  said  T.  Mortimer's  debt  shall  be  paid  and  liquidated 
under  the  terms  of  this  agreement.  Eleventh:  In  paying  the 
balance  of  whatever  may  remain  of  the  said  tithes,  and  other 
things  mentioned  in  the  preceding  article,  unto  C.  Yiner  in  liquida- 
tion of  the  said  debt  of  2,480!.  Twelfth :  In  paying  to  the  parties 
mentioned  in  the  eighth  article,  the  arrears  of  the  said  annuity  of 
186!.,  which  shall  accrue  due  between  the  date  of  this  agreement 
and  the  day  whereon  the  said  debt  of  T.  Mortimer  shall  be  paid 
and  satisfied,  and  then  unto  the  said  C.  Dodsley,  his  executors,  &c., 
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or  as  he  or  they  shall  direct.    And  it  is  hereby  lastly  agreed,  and     Walthew 

the  said  C.  Dodsley  doth  declare,  order,  and  direct,  that  all  the      gbaft0. 

said  several  payments  shall  be  made  in  the  order  in  which  they  are 

herein  set  forth,  and  not  rateably.     (Signed  and  sealed) — J.  Crafts, 

C.  DoDSLET."     Averments:    That  the  indenture  of  lease  in  the 

indenture  above  set  forth  first  mentioned,  is  the  indenture  in  the 

declaration  mentioned ;  and  that  it  was  made  and  executed  first 

before  and  as  part  of  the  same  transaction  with  the  indenture 

herein  set  forth ;  and  that  J.  Grafts,  in  the  indentures  respectively 

mentioned,  is  the  defendant  in  this  suit;  and  that  G.  Yiner  and 

T.  Mortimer,  above  mentioned,  are  the  same  persons  described  by 

those  names  in  the  indenture  above  set  forth ;  and  that,  at  the 

time  of  the  making  of  the  lease  and  indenture  above  set  forth,  the 

defendant  was  and  from  thence  hitherto  hath  been  and  still  is,  as 

C.  Dodsley  well  knew  and  intended,  the  attorney  and  agent  of 

C.  Yiner ;  and  that  the  indenture  above  set  forth  was  made  by 

G.  Dodsley  to  and  with  the  defendant  as  such  agent  *and  attorney,        [  *9  ] 

and  to  enable  him  to  apply  the  rent  reserved,  as  in  the  declaration 

mentioned,  in  the  manner  set  forth  and  stated  in  the  indenture 

hereinbefore  set  forth ;  that  the  lease,  so  recited  in  the  articles  of 

agreement  hereinbefore  set  forth,  is  the  same  with  and  not  other 

than  or  different  from  the  deed  of  demise  in  the  declaration 

mentioned ;  and  that  the  rent,  the  application  whereof  is  required, 

ordered,  and  directed  in  and  by  the  indenture  hereinbefore  set 

forth,  is  the  same  with  and  not  other  than  or  different  from  the 

rent  in  the  declaration  mentioned  to  have  been  reserved;  that, 

before  and  at  the  time  of  the  issuing  of  the  sequestration,  and  of 

the  publication  thereof,  and  also  at  the  time  of  the  commencement 

of  this  suit,  there  were  and  still  are  due  from  G.  Dodsley  to  G.  Yiner 

and  T.  Mortimer  respectively,  divers  monies,  exceeding  the  monies 

and  damages  in  the  declaration  mentioned,  and  also  all  rent  that 

ever  became  due  or  payable  upon  or  by  reason  of  the  indenture  in 

the  declaration  mentioned,  to  wit,  monies  to  the  amount  of  5,000Z. 

in  respect  of  the  debts  so  due  and  owing  from  G.  Dodsley,  and  for 

the  security  and  payment  whereof  the  indenture  in  the  declaration 

mentioned,  and  also  the  indenture  above  set  forth,  were  entered  into 

and  made ;  and  that  the  defendant,  before  the  commencement  of  this 

suit,  retained,  paid,  and  applied  the  monies  in  the  declaration  alleged 

to  have  become  due  for  the  rent  therein  mentioned,  in  all  respects 

according  to  the  provisions  of  the  indenture  above  set  forth,  in 

making  the  payments  therein  authorised  and  directed.    Yerification. 

11—2 
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Walthcw  Eighth  plea  :  That,  whilst  C.  Dodsley  was  such  rector,  and  before 
Crafts,  the  plaintiff  became  such  sequestrator,  and  before  the  making  of 
the  demise  in  the  declaration  mentioned,  G.  Dodsley  was  indebted 
to  C.  Yiner  and  T.  Mortimer,  and  also  to  divers  persons  in  the 
indentiure  in  the  seventh  plea  set  forth  mentioned,  in  divers  large 
sums  of  money,  to  wit,  6,0002.  respectively ;  and,  being  so  indebted, 
C.  Dodsley,  in  consideration  of  a  farther  sum,  to  wit,  5,0002.,  to  be 

[*io]  *paid,  advanced,  and  lent,  and  then  paid,  advanced,  and  lent  to 
him  by  G.  Yiner,  and  of  the  defendant  then  consenting  to  become 
and  be  the  agent  of  and  for  the  benefit  of  G.  Yiner  as  hereinafter 
mentioned,  did,  after  the  making  of  and  contrary  to  the  form  of 
the  statute  18  Eliz.  c.  20,  being  an  Act  touching  leases  of  benefices 
and  other  ecclesiastical  livings  with  cure,  to  wit,  on  &c.,  agree  with 
the  defendant  and  G.  Yiner,  that  he,  G.  Dodsley,  should  charge  the 
ecclesiastical  benefice  of  the  rectory  of  S  winner  ton,  the  same  being 
a  benefice  with  cure  of  souls,  and  within  the  meaning  of  the  said 
statute,  with  the  payment  of  the  last-mentioned  sum  and  of  certain 
other  sums,  to  wit,  the  sums  specified  in  the  indenture  in  the 
seventh  plea  set  forth,  by  making  to  the  defendant,  as  the  agent 
and  for  the  benefit  of  G.  Yiner,  the  indenture  of  lease  of  the 
premises  in  the  declaration  mentioned,  for  the  term  and  at  the  rent 
therein  mentioned,  and  by  appointing  the  defendant  the  receiver  of 
the  tithes,  rents,  issues,  and  profits,  and  all  commodities  and 
emoluments  whatsoever  (except  Easter  dues  and  offerings,  surplice 
and  burial  fees)  of  or  belonging  to  the  said  rectory,  by  the  inden- 
ture secondly  hereinafter  set  forth,  and  by  executing  the  indenture 
in  the  seventh  plea  set  forth,  for  the  purpose  of  authorising  and 
enabling  the  defendant  to  retain  and  apply,  and  in  order  that  he 
should  retain  and  apply,  the  rent  reserved  by  the  indenture  in  the 
declaration  mentioned,  and  all  profits  and  proceeds  of  the  matters 
and  things  thereby  demised,  in  payment  of  the  monies  which  were 
so  due  and  owing  to  G.  Yiner  and  T.  Mortimer  respectively,  and  so 
to  be  charged  upon  the  said  benefice,  and  of  the  said  other  monies 
so  also  to  be  charged  upon  the  said  benefice,  and  not  otherwise ; 
and  that  the  last-mentioned  sum  of  money  was  then  advanced  to 
G.  Dodsley  by  C.  Yiner ;  and  that  G.  Dodsley  did  then,  in  pur- 
suance of  his  said  agreement,  and  not  otherwise,  and  in  order  to 
charge  his  said  benefice  with  payment  of  the  said  monies  within 

[  *ii  ]  tiie  meaning  *of  the  said  statute,  and  not  otherwise,  execute  the 
indenture  in  the  declaration  mentioned.  (Profert.)  (The  plea  then 
set  out  the  lease,  which  contained  a  proviso  that,  if  J.  Grafts  should 
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be  desironB  of  putting  an  end  to  the  lease  before  the  expiration  of  walthkw 
the  term,  and  should  give  one  calendar  month's  notice  thereof  in  grapiv. 
writing  to  C.  Dodsley,  then  the  lease  shonld  be  void  to  all  intents 
and  purposes.)  Averments :  That,  in  pursuance  of  the  said  agree- 
ment, and  for  the  like  purposes  as  G.  Dodsley  made  the  last- 
mentioned  indenture,  and  with  the  like  design  and  as  part  of  the 
same  transaction,  C.  Dodsley  also,  at  the  time  of  the  making  of 
the  said  indenture,  for  the  purpose  of  and  in  order  to  effect 
the  charging  of  the  benefice,  made  and  executed  another  indenture 
{profert)j  the  tenor  whereof  follows  in  these  words,  (that  is  to  say), 
''  This  indenture,  made  the  17th  day  of  June,  a.d.  1845,  between 
the  Beverend  C.  Dodsley,  &c.,  of  the  one  part,  and  J.  Crafts,  of 
&C.,  of  the  other  part,  witnesseth,  that,  for  the  purpose  of  the 
tithes,  profits,  and  rent- charges  hereinafter  mentioned  being  the 
better  and  more  advantageously  collected,  and  for  divers  good  con- 
siderations him  thereunto  moving,  the  said  C.  Dodsley  doth  by 
these  presents  constitute  and  appoint  the  said  J.  Crafts,  and,  in 
case  of  his  death,  E.  Maniere,  of  Sec.,  the  receiver,  agent,  and 
attorney  of  C.  Dodsley,  from  time  to  time,  in  the  name  of  G. 
Dodsley,  to  ask,  demand,  collect,  and  receive,  sue  for  and  recover, 
all  and  every  the  tithes,  rents,  issues,  and  profits,  and  all  arrears 
of  tithes,  rents,  &c.,  now  due  or  owing,  and  all  sums  of  money  due 
or  payable  for  the  same  respectively,  and  all  rent-charges  or  sums 
of  money  which  may  hereafter  become  payable  in  lieu  of  and  upon 
a  commutation  for  such  tithes,  rents,  &c.,  and  all  commodities  and 
emoluments  whatsoever  (except  Easter  dues  and  offerings,  surplice 
and  burial  fees),  of  or  belonging  to  the  rectory  or  parsonage  of 
Swinnerton  (and  except  so  much  of  the  rectory  as  consists  of  the 
parsonage-house,  &c.,  and  also  except  the  glebe  lands  to  the 
*rectory  belongmg),  of  and  from  all  and  every  the  tithe-  [  *12  ] 
payers  of  the  parish  of  Swinnerton,  and  any  adjoining  parishes, 
&c. ;  and  in  case  of  nonpaymetit  of  the  same  or  of  any  part 
thereof,  to  take  and  use  all  lawful  remedies  for  recovering  and 
obtaining  payment  by  action,  &e.,  and  further  to  do,  perform,  and 
execute  all  other  acts,  matters,  and  things  necessary  or  proper  for 
collecting  and  receiving  the  said  tithes,  rents,  &c.  (except  as  afore- 
said), as  fully  and  effectually,  to  all  intents  and  purposes,  as 
C.  Dodsley  as  such  rector  might  himself  do,  with  full  power  for 
J.  Crafts  to  appoint  one  or  more  substitute  or  substitutes,  &c. 
And  G.  Dodsley  doth  hereby  require,  order,  and  direct  all  add  every 
the  tithe-payers  and  tenants  gf  the  parish  of  Swinnerton  and 
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Walthkw  adjoining  parishes  &c.,  to  pay  nnto  J.  Crafts  or  his  substitute,  &c., 
Crafts.  &U  the  same  tithes,  rents,  issues,  and  profits,  and  all  arrears  of 
tithes,  &c.,  and  all  sums  of  money  or  rent-charges  due  or  payable 
in  respect  or  in  lieu  thereof,  and  all  commodities  and  emoluments 
(except  as  aforesaid)."  (It  then  provided,  that  the  receipt  of 
J.  Grafts,  or  of  his  substitute,  should  be  a  good  discharge,  and  that 
the  sums  received  by  the  substitute  should  be  paid  over  to  J.  Crafts.) 
"  And  that  it  shall  be  lawful  for  J.  Crafts,  and  in  case  of  his  death 
for  E.  Maniere,  to  deduct  and  retain  for  his  own  use,  out  of  the 
monies  and  property  coming  to  his  hands,  as  a  compensation  and 
satisfaction  for  his  care,  pains,  trouble,  and  expenses  in  collecting, 
receiving,  and  paying  the  said  tithes,  rents,  &c.,  a  percentage  after 
the  rate  of  Is.  in  the  pound  upon  the  amount  or  value  to  be 
received  by  him  from  time  to  time.  And  it  is  hereby  agreed  and 
declared,  that  J.  Crafts  and  E.  Maniere,  as  the  case  may  be,  shall 
apply  the  surplus  or  residue  thereof  as  C.  Dodsley  shall  in  that 
behalf  require,  order,  or  direct.  (Signed  and  sealed)  C.  Dodslet." 
Averment :  That  in  pursuance  of  the  said  agreement,  and  for  the 
like  purpose  as  C.  Dodsley  made  the  other  indenture  above  set 
[  *13  ]  forth,  and  with  the  like  design  and  as  part  *of  the  same  trans- 
action, C.  Dodsley,  at  the  time  of  the  making  of  the  other  inden- 
ture above  set  forth,  for  the  purpose  of  and  in  order  to  effect  the 
charging  of  the  benefice,  made  and  executed  another  indenture  (pro- 
fert),  the  tenor  whereof  is  set  forth  in  the  seventh  plea,  and  which 
is  the  indenture  the  tenor  whereof  is  therein  set  forth.  The  plea 
then  alleged,  that  the  indenture  herein  first  set  forth  is  the  deed  in 
the  declaration  mentioned  ;  and  that  the  persons  mentioned  by  the 
names  of  C.  Yiner,  T.  Hill,  C.  Dodsley,  and  J.  Crafts,  therein 
mentioned  respectively,  are  the  same  persons  in  this  plea  called  by 
those  names ;  and  the  debts  in  the  indenture  in  the  seventh  plea 
set  forth,  alleged  to  be  due  to  C.  Yiner  and  T.  Mortimer  respectively, 
are  the  debts  in  this  plea  alleged  to  be  due  to  them,  and  intended 
to  be  charged  upon  the  benefice  by  means  of  those  indentures. 
Averment :  That  the  indenture  in  the  declaration  mentioned  was 
made  by  C.  Dodsley  with  the  design  and  intention  of  charging  and  in 
order  to  charge,  and  was  and  is  a  charging  of  the  benefice  with  the 
said  debts,  contrary  to  the  statute ;  and  that,  save  for  the  purposes  in 
the  indenture  in  the  seventh  plea  set  forth  mentioned,  and  in  pursu- 
ance of  the  said  agreement  for  charging  the  benefice,  the  defendant 
never  has  received  any  money,  money's  worth,  benefit,  profit,  or 
advantage,  under  or  by  reason  or  means  thereof.    Yerification. 
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Special  demurrer  to    the    seventh  plea,  assigning   for  caases     walthew 
(amongst  others)  that  the  plea  confesses  the  plaintiff's  right  of      grafts. 
action,  and  sho^s  no  ground  in  avoidance  thereof,  inasmuch  as  the 
indenture  in  the  plea  mentioned  does  not  refer  to  or  include  the 
rent  mentioned   in    the  indenture  in    the  declaration;   that  the 
plea  is  bad,  as  it  seeks  to  extend,  alter,  and  enlarge  the  meaning  of 
the  words  and  language  of  the  indenture  in  the  plea  set  forth ;  that, 
if  the  plea  be  taken  as  a  plea  of  set-off,  it  is  informally  pleaded ; 
that  the  plea  is  bad,  as  it  does  not  aver  in  what  manner  or  to 
whom,  or  in  what  way,  the  defendant  has  applied  the  ^monies       [*i^  j 
received    by    him    under    the   indenture'  in    the    seventh    plea 
mentioned. 

Special  demurrer  to  the  eighth  plea,  assigning  for  causes 
(amongst  others)  that  the  plea  is  bad,  as  the  facts  stated  in  it 
only  show  the  agreement  therein  mentioned  to  be  void,  but  do  not 
invalidate  the  lease  set  forth  in  the  declaration. 

Joinders  in  demurrer. 

Bramwell  argued  in  support  of  the  demurrer,  in  last  Michaelmas 
Term  (Nov.  15) : 

The  seventh  plea  is  bad  on  the  special  grounds,  and  also  on 
general  demurrer.  The  defendant  has  covenanted  absolutely  to  pay 
the  rent  reserved  by  the  indenture  stated  in  the  declaration,  and  he 
is  bound  to  do  so,  unless  there  has  been  a  release  or  a  defeasance 
under  seal.  If  the  agreement  set  out  in  the  seventh  plea  operated 
either  as  a  release  or  a  defeasance,  or  if  the  payments  were  in 
the  nature  of  a  set-off,  they  should  have  been  so  pleaded.  The 
parties,  however,  never  intended  that  the  defendant  should  be 
discharged  from  the  performance  of  the  covenant,  for  that  would 
have  defeated  the  very  object  of  the  lease.  The  rent,  therefore, 
being  payable  under  the  covenant,  there  was  no  indefeasible 
appropriation  of  it,  so  as  to  exclude  the  sequestrator  from  his  right 
to  sue.  The  authority  conferred  by  the  articles  of  agreement  is  to 
collect  and  apply,  in  the  manner  pointed  out,  the  tithes  and  profits 
of  the  benefice,  not  the  rent  reserved  by  the  lease.  The  plea, 
indeed,  alleges  that  the  agreement  was  executed  for  the  purpose  of 
authorising  the  defendant  to  apply  the.  rent  reserved  by  the  lease ; 
but  the  question,  whether  there  was  in  fact  an  appropriation,  must 
be  determined  by  the  language  of  the  instrument  itself.  Besides, 
the  plea  does  not  show  how  the  monies  received  have  been  applied  ; 
and  though  the  agreement  might  be  good  quoad  the  interest  of  the 
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walthbw  persons  whom  the  arrangement  was  meant  to  secure,  yet  some 
CsArrB.  ot  the  objects  contemplated  are  voluntary  payments,  as,  for 
[  *16  ]  instance,  the  ^premiums  on  policies  of  insurance  which  were  not 
securities  for  the  debts  due  to  Yiner  and  Mortimer,  and  as  to 
those  the  authority  might  be  revoked.  Assuming,  however,  that 
the  agreement  operated  as  an  equitable  assignment  of  the  rent, 
then  it  was  a  charge  upon  the  benefice,  and  so  void  under  the 
IS  Eliz.  c.  20.  By  the  1st  section  of  that  statute, ''  That  the  livings 
appointed  for  ecclesiastical  ministers  may  not  by  corrupt  and 
indirect  dealings  be  transferred  to  other  uses,"  it  is  enacted,  "  that 
all  chargings  of  such  benefices  with  cure  hereafter  with  any  pension, 
or  with  any  profit  out  of  the  same  to  be  yielded  or  taken,  hereafter 
to  be  made,  other  than  rents  to  be  reserved  upon  leases  hereafter 
to  be  made,  according  to  the  meaning  of  this  Act,  shall  be  utterly 
void."  By  section  2  it  is  "  provided,  that  every  parson  by  the 
laws  of  this  realm  allowed  to  have  two  benefices  may  demise  the 
one  of  them,  upon  which  he  shall  not  then  be  most  ordinarily 
resident,  to  his  curate  only  that  shall  there  serve  the  cure  for  him, 
but  such  lease  shall  endure  no  longer  than  during  such  curate's 
residence  without  absence  above  forty  days  in  any  one  year"(]). 
It  is  the  agreement  alone  which  charges  the  benefice,  and  that 
being  illegal  and  void,  the  sequestrator  is  entitled  to  sue  for  the 
rent  reserved  by  the  lease. 

The  eighth  plea  is  also  bad.  The  statute  of  Elizabeth  avoids  the 
charge  upon  the  benefice  only,  and  not  the  covenant  in  the  deed 
containing  it:  Sloane  v.  Packm^m  (2). 

(Pabkb,  B.  :  If  the  lease  be  a  charge  on  the  benefice,  the 
sequestrator  can  have  no  right  to  sue  for  the  rent.) 

The  whole  is  not  illegal,  but  merely  the  charge,  and  the  seques- 
trator is  entitled  under  the  12  k  13  Yict.  c.  67,  to  recover  the  rent 
reserved  by  the  lease. 

WaieSf  contra  : 

The  three  instruments  are  part  of  the  same  transaction,  by  which 
[  •le  ]       the  future  profits  of  the  benefice  *are  charged  with  the  payment  of 
the  incumbent's  debts. 

(Pabkb,  B.  :  There  is  no  express  appropriation  of  the  rent 
reserved  by  the  lease.) 

(1)  See  43    Geo.    m.   c.    84;    67  (2)  llM.  &W.  770. 

Geo.  III.  c.  99 ;   1  &  2  Vict.  c.  106. 
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The  incumbent  could  not  insist  upon  its  being  paid  to  him,  unless     Walthbw 
the  several  claims  mentioned  in  the  articles  of  agreement  were      craftk. 
satisfied.    If  therefore  he  could  not  recover   it,  neither  can  the 
seqaestrator,  for  the  12  &  18  Vict.  c.  67,  provides,  "  that  nothing 
therein  contained  shall  be  construed  to  empower  the  sequestrator  of 
any  benefice  to  bring,  prosecute,  levy,  or  take  any  action,  suit, 
distress,  or  other  proceeding  by  virtue  of  that  Act,  except  against 
the  incumbent  of  such  benefice,  which  might  not  lawfully  have  been 
brought,  prosecuted,  levied,  or  taken  by  the  incumbent  of  such 
benefice,  if  such  benefice  had  not  been  under  sequestration."    Here 
a  lease  is  granted  to  the  defendant  of  the  tithes,  rents,  &c.,  with 
certain  exceptions,  and  a  power  of  attorney  is  also  given  to  him  to 
receive  the  tithes,  rents,  &c.,  with  the  same  exceptions ;  and  there 
is  an  express  authority  for  him  to  apply  them  in  payment  of  the 
incumbent's  debts.    The  power  operated  on  the  rent  reserved,  not 
merely  on  the  profits  of  the  benefice ;  therefore  the  whole  trans- 
action is  Dlegal,  and  the  lease  void.     In  Alchin  v.  Hopkins  (i)  it 
was  held,  that  a  composition  with  a  clergyman  in  consideration  that 
his  future  income  may  be  received  by  a  trustee,  and  applied  in 
liquidation  of  his  debts,  after  providing  for  a  curate,  was  void  under 
the  18  Eliz.  c.  20.    Here,  however,  there  is  an  exception  of  a  por- 
tion of   the  profits   of  the  benefice ;  and  assuming  that,  on  the 
authority  of  Bowyer  v.  Pritchard  (2),  this  transaction  is  for  that 
reason  valid,  then  there  has  been  an  express  appropriation  of  the 
rent  by  the  incumbent.    It  cannot  be  said,  that  the  covenant  to  pay 
the  rent  is  to  be  enforced  against  the  defendant,  notwithstanding  he 
has  applied  the  monies  which  he  received  as  directed  by  the  agree- 
ment.   This  is  either  *an  authority  coupled  with  an  interest,  and       [  *J7  j 
therefore  irrevocable ;  or  it  is  the  case  of  a  lease  which  passed  no 
estate,  and  therefore  no  rent  is  payable.    (He  also  referred  to  Shaw 
V.  Pritduird  (3)  and  Pitman  v.  Woodbury  (4).) 

BramweU  replied. 

Cur,  adv.  vidt. 

The  judgment  of  the  Court  was  now  delivered  by 

Poiix>CK,  C.  B. : 
This  case  was  argued  before  us  (fs)  during  the  last  Term,  upon 

a)  41  R.  B.  674  (1  Bing.  N.  C.  99).  (4)  77  B.  B.  637  (3  Ex.  4). 

(2)  11  Price,  103.  (6)  PoUook,     0.    B.,    Parke,    B., 

(3)  34  B.  B.  381  (10  B.  A  C.  241).  Alderaon,  B.,  and  PUtt,  B. 
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Walthew    demurrer  to  the  seventh  and  eighth  pleas.    It  was  an  action  by  a 

Gbafts.      sequestrator  appointed  by  the  Bishop  of  Lichfield,  under  a  writ  of 

seqiiestrari  facias  grounded  on  a  judgment  recovered  by  George 

Smallwood  against  Christopher  Dodsley,  the  rector  of  Swinnerton, 

in  the  diocese  of  Lichfield. 

The  declaration  states  the  recovery  of  the  judgment,  the  Jieri 
facias  issued  thereon  to  levy  154Z.  10s.  and  11. 10s.  costs,  the  return, 
and  the  sequestrari  facias ;  the  appointment  by  the  Bishop  of  the 
plaintiff  as  sequestrator,  to  sue  for,  recover,  and  receive  the  rents, 
tithes,  fruits,  issues,  and  profits  of  the  rectory,  to  the  end  that  the 
charges  of  serving  the  cure  may  be  paid  by  the  plaintiff,  and  the 
rent  rendered  to  Smallwood,  according  to  the  terms  of  the  writ. 
The  declaration  avers,  that  Dodsley  continued  to  be  rector,  and 
that,  before  the  sequestration  and  whilst  he  was  rector,  he  demised 
the  rectory  and  parsonage  by  deed  to  the  defendant,  with  the 
tithes,  &c.,  excepting  the  parsonage-house  and  buildings,  and  the 
tithes  payable  by  the  occupier  thereof,  and  except  the  glebe  lands, 
and  Easter  dues  and  surplice  fees,  for  fourteen  years,  if  Dodsley 
should  so  long  live ;  yielding  and  paying  to  Dodsley  the  yearly  rent 
[  *id  ]  of  980Z.  on  the  1st  of  March  in  every  year,  deducting  *  taxes.  It 
then  states  that  the  defendant  entered  into  and  enjoyed  the  demised 
premises,  and  alleges  that  1,960{.  for  two  years'  rent,  due  when  the 
plaintiff  was  sequestrator,  became  in  arrear. 

The  seventh  plea  states,  that  Dodsley,  whilst  he  was  rector  and 
before  the  sequestration,  was  indebted  to  two  persons,  Yiner  and 
Mortimer,  severally,  in  large  sums  of  money,  to  Viner  in  985i.  and 
to  Mortimer  in  1,5002. ;  and  that  he  required  them  to  give  time  for 
the  payment  of  them,  and  also  required  Yiner  to  advance  1,494Z. ; 
that  they  consented  to  do  so ;  and  Yiner  lent  the  money  upon  the 
terms  that  the  indenture  in  the  declaration  named  should  be 
executed,  and  also  another  indenture  for  the  purpose  of  authorising 
the  defendant  to  apply  the  rent  in  the  indenture  in  the  declaration 
mentioned,  as  the  agent  and  for  the  benefit  of  Yiner  and  Mortimer, 
and  for  security  of  the  said  debts ;  and  that  Dodsley  executed  the 
two  indentures.  The  tenor  of  the  latter  indenture  is  then  set  forth, 
and  it  is  between  the  defendant  of  the  one  part  and  Dodsley  of  the 
other.  It  recites  the  demise  to  the  defendant  of  the  tithes,  profits, 
and  commodities  of  the  rectory,  (except  the  parsonage) ;  and  it 
recites  also,  that,  by  a  deed  of  even  date,  Dodsley  had  appointed 
the  defendant  his  receiver,  agent,  and  attorney,  to  collect  the  tithes, 
rents,  issues,  and  profits  (except  as  in  the  lease  excepted),  of  and 
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from  all  the  tithe-payers  of  the  parish,  and  other  persons  liable  to     waltiikw 

pay,  deliver,  or   set  out  the  same,  with  a  declaration  that  the      cbafts. 

defendant  might  retain  a  percentage  of  Is.  in  the  pound,  and  that 

he  should  apply  the  surplus  of  the  tithes,  rents,  issues,  and  profits, 

as  Dodsley  should  direct;    and   Dodsley    covenanted    with  the 

defendants,  and  directed,  that  the  surplus  of  the  tithes,  rents, 

issues,  and  profits  should  be  applied,  first,  in  paying  the  taxes  and 

parish  rates ;  secondly,  in  paying  a  premium  to  a  life  insurance 

office  upon  two  policies  on  the  life  of  Dodsley ;  thirdly,  in  paying 

Viner  the  interest  on  his  debt  of  2,480Z. ;    fourthly,  in  paying 

Dodsley,  for  the  cure  of  the  *church,  lOOi.  per  annum  ;  fifthly,  in       [  •'^  ] 

paying  another  premium  on  another  policy  on    Dodsley's  life, 

deposited  with  Mortimer;   sixthly,  in  paying  Mortimer  400Z.  per 

annum  towards  his  debt ;  seventhly,  in  paying  other  premiums  on 

other  life  assurances;  eighthly,  in  payment  of  another  sum  of 

5152.  5s.  6d.   to  other  persons,  due  from  Dodsley;   ninthly,  in 

paying  the  balance  to  Mortimer  in  discharge  of  his  debt ;  tenthly,  in 

paying  an  annuity ;  eleventhly,  in  paying  the  balance  in  liquidation 

of  the  debt  dae  to  Viner ;  and,  lastly,  other  sums  to  the  parties 

mentioned  in  the  eighth  article.    The  plea  proceeds  to  state,  that 

the  lease  was  executed  as  part  of  the  same  transaction;  that 

Dodsley  well  knew  that  the  defendant  then  was  the  attorney  and 

agent  of  Viner ;  and  that  the  indenture  was  made  by  Dodsley  with 

the  defendant  as  such  agent  and  attorney,  and  to  enable  him  to 

apply  the  rent  reserved  as  in  the  declaration  mentioned ;  and  that 

the  rent  mentioned  in  the  last  indenture  is  the  same  as  that 

reserved  in  the  lease ;  that,  at  the  time  of  the  publication  of  the 

sequestration,  there  was  due  from  Dodsley  to  Viner  and  Mortimer 

monies  exceeding  the  damages  in  the  declaration,  and  the  rent  due 

nnder  the  lease ;  and  that  the  defendant,  before  the  commencement 

of  the  suit,  paid  and  applied  the  monies  according  to  the  terms  of 

the  second  indenture. 

The  eighth  plea  states,  that,  before  the  execution  of  the  lease, 
Dodsley  was  indebted  to  Viner  and  Mortimer,  and  divers  others,  to 
the  amount  of  5,0002. ;  and  in  consideration  of  a  further  sum  of 
5,0001.  to  be  lent  by  Viner,  the  defendant  covenanted  to  be  Viner's 
ftgent;  that  it  was  agreed  that  Dodsley  should  charge  the  living  of 
Bwimfierton  with  that  sum  and  the  others,  by  making  the  indenture 
of  lease  in  the  declaration  mentioned,  and  by  the  appointment  of 
the  defendant  to  be  receiver  of  the  rents  and  tithes,  in  order  that 
he  might  apply  the  rent  reserved  by  this  indenture  of  lease  in 
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Walthkw    payment  of  the  monies  so  to  be  charged  on  the  benefice ;  and  that 

Obafts.      the  indenture  was  executed  *for  that  purpose.    The  plea  then  sets 

[  ^20 }       out  the  indenture  of  lease,  and  also  the  indenture  appointing  the 

defendant  receiver,  at  length,  stating  that  it  was  part  of  the  same 

transaction,  and  in  order  to  effect  the  charging  of  the  benefice  with 

the  debts. 

Both  these  pleas  were  demurred  to  specially,  and  the  demurrer 
was  fully  argued  before  us  during  last  Term.  To  the  seventh  plea, 
the  plaintiff's  counsel  took  three  objections :  first,  that  the  rent 
reserved  in  the  lease  was  payable  by  virtue  of  the  covenant,  unless 
there  was  a  defeasance  under  seal* to  the  payment  of  the  rent; 
secondly,  that  the  rent  being  payable  under  the  lease,  there  was  no 
indefeasible  appropriation  of  it  before  the  sequestration,  and  that, 
therefore,  the  sequestrator  had  a  right  to  sue  for  it ;  thirdly,  that 
if  there  was  such  indefeasible  appropriation,  it  was  void,  under 
18  Eliz.  c.  20,  and  57  Geo.  III.  c.  99. 

As  to  the  first  objection,  we  think  that  the  seventh  plea  does  not 
state  any  defeasance  of  the  covenant  to  pay  the  rent  by  an  instru- 
ment under  seal. 

The  second  objection  was  resolved  into  two :  first,  that  the  plea 
does  not  state  such  an  appropriation  of  the  rent  sued  for  as  would 
bind  the  sequestrator ;  for  that  the  indenture  directing  the  mode  of 
payment  does  not  refer  to  the  rent  payable  under  this  lease,  and 
direct  the  appropriation  thereof ;  and  next,  that  there  is  no  irre- 
vocable appropriation  of  it.  It  was  properly  contended,  and  one  of 
the  grounds  of  special  demurrer  is,  that  the  averment  in  the  plea, 
that  this  indenture  was  executed  for  the  purpose  of  authorising  the 
defendant  to  apply  the  rent  reserved  in  the  lease,  cannot  be  taken 
into  consideration  in  deciding  whether  the  deed  operates  upon  this 
rent,  because  that  must  be  determined  by  the  language  of  the  deed 
itself.  We  should  not  have  much  difficulty  in  deciding  that  the 
deed  did  so  operate,  from  considering  its  terms  and  the  recitals  in 
it,  but  should  have  thought  that  there  was  no  irrevocable  appro- 
[  *2i  ]  priation  or  equitable  assignment  of  the  whole  *of  the  rent,  (if, 
indeed,  there  could  be  any  against  the  sequestrator,  who  does  not 
act  merely  as  trustee  for  the  creditor  and  sue  for  him  only,  under 
the  12  &  18  Vict.  c.  67,)  which  would  bind  the  sequestrator,  even  if 
it  were  competent  for  the  incumbent  to  make  any  appropriation  of 
the  profits  of  the  living.  Upon  that  supposition,  the  appropriation 
in  the  order  provided  for  by  the  indenture,  of  so  much  of  the  rent 
as  may  be  necessary  to  pay  Yiner  and  Mortimer  their  debts  and 
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interest  ax>on  them,  may  be  an  authority  coupled  with  an  interest,     Wilthxw 

for  a  valuable  consideration  was  given  by  those  two  creditors  to      ckafts. 

that  extent ;  therefore  it  may  be  an  equitable  assignment  or  valid 

appropriation  of  so  much  as  may  be  necessary  to  pay  those  debts ; 

but  BO  far  as  relates  to  the  payment  of  taxes  and  poor-rates,  at  all 

events  the  premiums  on  policies  of  insurance  not  connected  with 

those  debts  which  take  precedence  in  the  order,  there  appears 

nothing  to  make  the  order  irrevocable,  for  there  is  no  valuable 

consideration  for  that  part  of  the  appropriation ;  and  the  plea  would 

be  bad,  inasmuch  as,  to  the  extent  of  the  rent  sufficient  to  satisfy 

these  demands,  it  does  not  give  a  valid  answer  to  the  action,  and, 

being  bad  in  this  part,  it  would  be  bad  altogether.    These  points, 

however,  are  neither  of  them  material  to  be  decided ;  for  the  plea 

is   good  on  another  ground.    The  third  objection  was,  that  this 

equitable  assignment  of  the  rents  was  a  charge  on  the  living,  and 

BO  void  under  the  stat.  13  Eliz.  c.  20.    But  if  so,  the  lease  itself, 

which  is  averred  to  have  been  executed  as  part  of  the  security  for 

the  debts,  is  also  void,  and  the  plea  contains  a  good  answer  to  the 

action  on  that  ground ;  and  it  is  to  be  observed  that  the  plea  is  not 

demurred  to  specially  on  the  ground  of  duplicity. 

A  similar  objection  to  the  last  is  made  to  the  eighth  plea.    The 

lease  is  averred  to  have  been  part  of  the  machinery  for  charging 

the  living  with  the  debts  and  money  advanced  to  the  incumbent, 

and  is  the  only  instrument  *directly  charging  the  benefice.    We       [  ^^2  ] 

mnst  assume  that  if  the  object  had  not  been  to  charge  the  living 

with  the  debts,  the  lease  would  n'ot  have  been  executed ;  and  that  it 

^as  made  to  enable  the  defendant  to  recover  from  the  tithe-payers, 

and  pay  over,  a  stipulated  sum  as  the  rent  to  the  creditors,  who 

thereby  obtained  the  security  of  the  living.    It  was  the  intention  of 

the  Act  of  18  Eliz.  to  avoid  aU  charging  of  benefices  other  than 

tbe  reata  to  be  reserved  on  permitted  leases,  which  rents  were  meant 

to  be  enjoyed  by  the  incumbents  themselves,  and  not  by  corrupt 

and  indirect  means  to  be  transferred  to  other  uses.    We  think, 

ibeietore    tii&t   the    lease  is  void,  and  consequently  the  eighth 

plea  18  also  good.       Therefore  our  judgment  must  be  for    the 

Judgment  for  the  defendant. 
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1861.       The  ATTORNEY-GENERAL  v.  THOMAS  METCALFE 
'^— *•  AND  SIR  T.  W.  BLOMEPIELD. 

t  ^^  ^  (6  Ex.  26—46 ;  S.  C.  20  L.  J.  Ex.  329.) 

Lord  E.  and  his  son,  by  a  deed  of  1800,  conveyed  to  trustees  oeitain  real 
estates,  to  the  use  (subject  to  a  term  to  secure  a  rent-charge  of  2,000^.  to 
the  son  during  their  joint  lives)  of  Lord  R  for  life,  with  remainder  to  the 
son  for  life,  with  remainder  to  the  first  and  other  sons  of  the  latter  in  tail, 
with  remainders  over ;  with  a  joint  power  to  revoke  such  uses  and  declare 
others.    By  a  deed  of  1814  they  executed  the  power.     This  deed  recited, 
that  Lord  E.  was  not  possessed  of  personal  estate  sufficient,  in  the  event  of 
his  death,  to  discharge  all  the  debts  he  might  probably  owe,  and  such 
legacies  as  he  might  bequeath,  without  a  sale  of  his  family  and   other 
pictures,  plate,  and  other  articles  of  a  similar  nature ;  and  that,  therefore, 
the  son  had  agreed,  for  the  accommodation  of  Lord  E.,  to  join  him  in 
charging  the  said  lands  with  a  sum  of  50,000/.  to  be  raised  after  the  death 
of  Lord  E.,  and  applied  in  augmentation  of  his  personal  estate ;  and  that 
Lord  E.  had  agreed  m  charging  the  estates  with  20,000/.,  to  be  raised,  after 
his  death,  for  the  use  of  his  son ;  and  that  it  was  agreed  that  the  pictures,  &c. 
should  be  assigned  to  trustees.    The  deed  then  contained  a  revocation  of 
the  former  uses ;  and  it  was  thereby  directed,  that  the  said  estates  should 
be  and  remain  to  the  use  of  the  trustees,  in  trust,  {inter  alia),  within  six 
months  after  the  death  of  Lord  E.,  to  raise  by  sale  such  sum  not  exceeding 
50,000/.  as  should  be  necessary  to  make  good  the  deficiency  of  the  personal 
estate  of  Lord  E.  in  payment  of  his  debts  and  legacies,  and  in  aid  of  the 
same.    The  estates  were  then  settled  as  before  to  the  use  of  Lord  £.  for 
life,  with  remainder  to  his  son  and  his  issue,  with  remainder  in  undivided 
third  parts  to  Lord  E.'s  three  daughters,  Lady  S.,  Lady  C,  and  another 
daughter,  for  their  lives  respectively,  with  remainder  to  their  sons  in  tail ; 
and  Lord  E.  assigned  all  his  pictures,  furniture,  &o,  to  trustees,  to  go»  for 
the  most  part,  as  heir-looms.    Lord  E.,  by  his  will,  gave,  amongst  other 
legacies,  to  his  executors  two  siuns  of  10,000/.  each,  in  trust  for  his  daug^hter 
Lady  S.,  (the  wife  of  liord  S.),  the  same  to  be  subject  to  her  appointment. 
The  son  died  without  issue  in  the  lifetime  of  his  father,  whose  personal 
estate,  after  his  death,  was  not  sufficient  for  the  payment  of  his  debts  and 
legacies,  without  a  part  of  the  said  sum  of  50,000/.,  out  of  which  it  was 
necessary  to  provide  for  payment  of  the  legacies  to  Lady  S.    Ciommon 
recoveries  were  suffered,  and  the  estates  tail  in  the  lands  thereby  barred, 
and  partition  was  made,  one  share  being  limited  to  such  uses  as  Lady  S. 
and  her  husband,  and  their  eldest  son,  or  the  survivors  of  them,  should 
jointly  appoint;  and  it  was  agreed,  that,  instead  of  raising  the  legacies, 
they  should  be  charged  upon  the  estates  in  proper  proportions.    The  sums 
apportioned  to  the  lands  taken  by  the  other  daughters  and  their  sons,  were 
at  once  paid  to  the  trustees,  leaving  a  large  amount  to  be  charged,  and 
which  was  charged  on  Lady  S.'s  own  share  of  the  estates  so  limited  as 
aforesaid,  the  same  being  secured  by  means  of  a  term  created  for  the  pur- 
pose, and  vested  in  the  trustees.    Lady  S.,  by  virtue  of  the  power  in  her 
father's  will,  appointed  by  deed  the  sums  received  by  the  trustees  on  account 
of  her  legacies  to  her  husband,  and  directed  that  the  residue  should  be  paid 
to  such  person  as  she  should  thereafter  appoint,  and,  in  default  of  appoint- 
ment, then  to  her  husband ;  and  she  died  without  having  made  any  further 
appointment.    Lord  S.  and  his  son,  by  deed,  conveyed  the  estates  subject 
to  the  said  term,  to  the  use  of  themselves  and  the  survivor  in  fee.    On  the 
death  of  Lord  S.,  his  son  became  seised  of  the  said  estates,  and,  as  residuary 
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legatee  of  bis  father,  entitled  to  the  residue  of  the  legacies  charged  thereon ;         A.-G. 

and  \ie  called  upon  the  trustees  to  surrender  the  estate,  in  lieu  of  selling  it  to  «- 

lealise  the  amount  charged  upon  it.    This  was  done,  and  thereby  the  demand     Mbtcalf*. 

ol  the  trasteeB  hecame  extinguished ;  and  that  eztinguishnient  took  place 

before  the  Eevenue  Act,  1845  (8  &  9  Yict.  c.  76) :  Held,  that  legacy  duty  was 

payable  upon  all  the  legacies,  under  the  Stamp  Act,  1815  (55  Geo.  III.  c  184); 

that  the  50,0002.  stipulated  for  by  the  testator  as  a  fund  for  the  pa3rment  of 

his  debts  and  legacies,  was  personal  estate ;  and  that  the  fact,  that  the  legacy, 

and  the  land  upon  which  the  legacies  were  charged,  had  devoWed  upon  the 

same  person,  whereby  it  became  unnecessary  for  the  trustees  to  realise  the 

money  by  the  sale  of  the  land,  was  equivalent  to  a  satisfaction  of  the 

legacies  within  the  meaning  of  the  Sched.  Part  3,  of  that  Act. 

This  was  an  information  filed  by  the  Attomey-Oeneral  for  the 

recovery  of  certain  legacy  duties,  claimed  from  the  ^defendants  as       [  *27  ] 

execators  of  the  will  of    Sampson,   Lord  Eardley,  deceased,  in 

respect  of  legacies  given  to  his  daughter,  Lady  Saye  and   Sele, 

deceased.     To  the  information,  which  contained  the  usual  counts, 

the  defendants  pleaded  nil  debent;  and,  after  issue  joined,  the  facts 

of  the  case  were  by  consent  and  by  order  of  the  Goubt  embodied  in 

the  following  case  for  the  opinion  of  the  Court : 

By  indenture  of  release,  founded  on  a  lease  for  a  year,  of  the  9th 

of  January,  1800,  between  Sampson,  Lord  Eardley,  and  Sampson 

Eardley  Eardley,  son  and  heir  apparent  of  Lord  Eardley,  of  the 

first  part ;  J.  Wilmot  and  T.  Bivett,  of  the  second  part ;  the  said 

Sir  T.  Blomefield,  of  the  third  part ;  and  E.  Wilmot  and  E.  Bavens- 

croft,  of  the  fourth  part:  certain  lands,  &c.,  described  therein, 

were  released  and  conveyed  by  the  said  Lord  Eardley  and  S.  E. 

Eardley,  they  then  having  full  title  so  to  release  and  convey  the 

same,  unto  the  said  J.  Wilmot  and  J.  Bivett,  and  to  their  heirs 

and  assigns,  to  the  uses  and  upon  the  trusts  in  the  said  indenture 

declared,  amongst  other  things,  subject  to  the  power  thereinafter 

mentioned,  to  the  use  of  the  said  Sir  T.  Blomefield,  for  a  term  of 

100  years,  for  securing  an  annual  rent-charge  of  2,000Z.  to  the  said 

B.  E.  Eardley,  during  their  joint  lives ;  and  subject  thereto,  to  the 

use  of  the  said  Lord  Eardley  for  life,  with  remainder  to  the  said 

B.  E.  Eardley  for  life,  with  remainder  to  his  first  and  other  sons  in 

tail  male,  with  divers  remainders  over.    The  indenture  contained  a 

power  for  the  said  Lord  Eardley  and  S.  E.  Eardley,  during  their 

joint  lives,  by  deed  to  revoke  any  of  the  said  uses,  and  declare 

others,  as  to  them  should  seem  meet. 

By  indenture  of  the  18th  of  May,  1814,  between  the  said  Lord 

Eardley  of  the  first  part,  the  said  S.  E.  Eardley  of  the  second  part, 

the  said  J.  Wilmot  and  T.  Bivett  of  the  third  part,  and  the  said 

E.  Bavenscroft  and  the  said  T.  Metcalfe  of  the  fourth  part,  reciting, 
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A>G.        atnong  other  things,  *that  the  said  Lord  Eardley  was  not  possessed 
Mktoalfb.    of  personal  estate  sufficient,  in  the  event  of  his  death,  to  discharge 
[  *28  ]       all  the  debts  he  might  probably  owe,  and  such  legacies  as  he  might 
probably  bequeath,  without  resorting  to  a  sale  of  his  family  and  other 
pictures,  plate,  and  other  articles  of  a  similar  nature ;  and  that, 
therefore,  the  said  S.  E.  Eardley  had  agreed,  for  the  accommodation 
of  the  said  Lord  Eardley,  to  join  with  him  in  charging  the  said  manors 
and  other  hereditaments,  which  were  then  legally  or  equitably 
subject  to  the  limitations  contained  in  the  said  first-mentioned 
indenture,  with  the  sum  of  50,000/.,  to  be  raised  after  the  death  of 
the  said  Lord  Eardley,  and  applied  in  augmentation  of  his  personal 
estate,  in  manner  in  the  said  second  indenture  mentioned ;  and 
that  the  said  Lord  Eardley  had  agreed  to  join  with  the  said  S.  E. 
Eardley  in  charging  the  said  estates  with  a  further  sum  of  20,0002., 
to  be  so  raised  after  the  death  of  the  said  Lord  Eardley,  in  case  the 
said  S.  E.  Eardley  should  survive  him,  and  to  be  for  the  use  of  the 
latter;  for  effecting  which  they  had  agreed  to  exercise  the  said 
power  of  revocation  and  new  appointment  reserved  to  them ;  and  it 
had  been  agreed,  that  the  said  Lord  Eardley  should  assign  to 
trustees    the    paintings,   statues,    &c.,  in    Belvidere    House  and 
Grosvenor  Street  House,  upon  the  trusts  in  the  said  second  inden- 
ture declared  :  the  said  Lord  Eardley  and  S.  E.  Eardley  did  revoke 
and  make  void,  &c.,  the  uses,  trusts,  &c.,  in  the  said  indenture  of 
the  9th  day  of  January,  1800,  mentioned,  and  did  direct  and  appoint 
that  all  the  said  lands,  tenements,  &c.,  should  be  to  the  use  of  the 
said  E.  Bavenscroft  and  T.  Metcalfe,  their  heirs  and  assigns,  upon 
trust  to  pay  the  said  S.  E.  Eardley,  during  the  joint  lives  of  the 
two  latter  parties,  an  annual  sum  of  2,0002.,  as  in  the  said  inden- 
ture of  the  9th  day  of  January,  1800,  mentioned;  and  subject 
thereto  to  pay  the  residue  of  the  rents  and  profits  of  the  said  manors 
[  •29  ]       and  hereditaments  to  the  said  Lord  Eardley  *for  life ;  and  after  his 
decease,  upon  trust,  within  six  calendar  months  from  the  day  of  his 
decease,  by  sale  (and  not  by  mortgage)  of  any  competent  part  of 
the  said  manors,  &c.,  to  raise  such  sum,  not  exceeding  50,0001.,  as 
should  be  necessary  to  make  good  the  deficiency  of  the  personal 
estate  of  the  said  Lord  Eardley  in  payment  of  his  debts  and 
legacies,  and  in  aid  of  the  same,  and  should  pay  the  sum  so  raised 
to  his  executors  or  administrators,  to  the  intent  that  the  same 
might  be  applied  by  them  in  aid  of  his  personal  estate,  for  the 
purposes  hereinbefore  mentioned ;  and  subject  thereto,  upon  trust, 
in  case  the  said  S.  E.  Eardley  should  survive  the  said  Lord  Eardley, 
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to  raise  the  farther  sum  of  20,000!.,  and  to  pay  the  same  to  the        A.-a. 
said  S.  E.  Eardley ;  and  upon  further  trust  to  convey,  settle,  and    mbtoalpb. 
assure  such  of  the  said  manors  and  hereditaments  as  should  not  be 
sold,  to  the  use  of  the  said  S.  E.  Eardley  for  life;  with  remainder 
to  the  use  of  the  first  and  other  sons  of  the  said  S.  E.  Eardley  in 
tail  male ;  with  remainder,  after  divers  limitations,  (which  did  not 
take  effect,)  as  to  one  undivided  third  part  of  the  said  manors  and 
hereditaments,  to  Lady  Saye  and  Sele,  one  of  the  daughters  of  the 
said  Lord  Eardley,  for  her  life ;  with  remainder  to  her  sons  suc- 
cessively in  tail ;  with  remainders  over ;  and  the  other  two  undivided 
third  parts,  in  like  manner,  to  his  two  other  daughters,  Charlotte, 
the  wife  of  Sir  Culling  Smith,  Bart.,  and  Selina,  the  wife  of  John 
Childers,  Esq.    And  the  said  indenture  contained  a  power  for  the 
said  Lord  Eardley  and  S.  E.  Eardley,  during  their  joint  lives,  by 
deed,  to  revoke  the  uses  and  trusts  limited  by  the  said  indenture, 
and  to  limit  new  ones.    And,  by  the  said  indenture,  the  said  Lord 
Eardley,  in  pursuance  of  such  agreement,  did  grant,  bargain,  sell, 
and  assign  onto  the  said  J.  E.  Wilmot  and  T.  Bivett,  their  execu- 
tors, administrators,  and  assigns,  all  those  the  paintings,  statues, 
&c.,  and  furniture,  in  Belvidere  House,  and  in  the  Grosvenor  Street 
mansion-house,  and  all  title,  &c.,  of  Lord  Eardley,  upon  the  trusts 
thereinafter  expressed,  that  *is  to  say,  as  to  such  of  the  paintings,       [  *30  ] 
statues,  &c.,  and  furniture  in  the  said  house  in  Grosvenor  Street,  in 
trust  for  the  said  Lord  Eardley,  during  their  joint  lives ;  and,  after 
the  decease  of  him  who  should  first  die,  in  trust  for  the  survivor  of 
them,  his  executors,  &c.,  for  their  own  proper  use ;  and  as  to  such 
of  the  paintings  and  other  things  last  aforesaid  in  Belvidere  House, 
upon  trust  that  the  said  J.  E.  Wilmot  and  T.  Bivett  should,  during 
Lord  Eardley's  lifetime,  permit  the  same  to  remain  at  Belvidere, 
and  to  be  used  by  him ;  and,  after  his  decease,  upon  trust  that  the 
said  J.  E.  Wilmot  and  T.  Bivett  should  permit  the  same  to  remain 
at  Belvidere  House,  and  the  benefit  of  the  same  to  be  enjoyed  by 
the  persons  who,  under  the  limitations  subject  to  which  the  said 
mansion-house  and  other  hereditaments  were  thereinbefore  directed 
to  be  limited,  should,  for  the  time  being,  be  entitled  to  the  actual 
freehold  of  the  said  mansion-house ;  to  the  end  and  intent  that  the 
same  should  remain  for  the  benefit  of  the  persons  entitled  under 
the  limitations  in  the  said  indenture,  in  the  nature  of  heir-looms,  &c. 
On  the  18th  of  May,  1814,  a  deed  poll  was  made  by  the  said  Lord 
Eardley  and  S.  E.  Eardley,  and  indorsed  on  the  last-mentioned 
indenture,  by  which,  for  more  clearly  explaining  the  intent  and 
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A.-G.        among  other  things,  *that  the  said  Lord  Eardley  was  not  possessed 
Mktoalfe.    of  personal  estate  sufficient,  in  the  event  of  his  death,  to  discharge 
[  *28  ]       all  the  debts  he  might  probably  owe,  and  sach  legacies  as  he  might 
probably  bequeath,  without  resorting  to  a  sale  of  his  family  and  other 
pictures,  plate,  and  other  articles  of  a  similar  nature ;  and  that, 
therefore,  the  said  S.  E.  Eardley  had  agreed,  for  the  accommodation 
of  the  said  Lord  Eardley,  to  join  with  him  in  charging  the  said  manors 
and  other  hereditaments,  which  were  then  legally  or  equitably 
subject  to  the  limitations  contained  in  the  said  first-mentioned 
indenture,  with  the  sum  of  60,000/.,  to  be  raised  after  the  death  of 
the  said  Lord  Eardley,  and  applied  in  augmentation  of  his  personal 
estate,  in  manner  in  the  said  second  indenture  mentioned ;  and 
that  the  said  Lord  Eardley  had  agreed  to  join  with  the  said  S.  E. 
Eardley  in  charging  the  said  estates  with  a  further  sum  of  20,000/., 
to  be  so  raised  after  the  death  of  the  said  Lord  Eardley,  in  case  the 
said  S.  E.  Eardley  should  survive  him,  and  to  be  for  the  use  of  the 
latter ;  for  effecting  which  they  had  agreed  to  exercise  the  said 
power  of  revocation  and  new  appointment  reserved  to  them ;  and  it 
had  been  agreed,  that  the  said  Lord  Eardley  should  assign  to 
trustees    the    paintings,   statues,    &c.,  in    Belvidere    House  and 
Grosvenor  Street  House,  upon  the  trusts  in  the  said  second  inden- 
ture declared  :  the  said  Lord  Eardley  and  S.  E.  Eardley  did  revoke 
and  make  void,  4bc.,  the  uses,  trusts,  4bc.,  in  the  said  indenture  of 
the  9th  day  of  January,  1800,  mentioned,  and  did  direct  and  appoint 
that  all  the  said  lands,  tenements,  &c.,  should  be  to  the  use  of  the 
said  E.  Bavenscroft  and  T.  Metcalfe,  their  heirs  and  assigns,  upon 
trust  to  pay  the  said  S.  E.  Eardley,  during  the  joint  lives  of  the 
two  latter  parties,  an  annual  sum  of  2,000/.,  as  in  the  said  inden- 
ture of  the  9th  day  of  January,  1800,  mentioned;  and  subject 
thereto  to  pay  the  residue  of  the  rents  and  profits  of  the  said  manors 
[  •2i»  ]       and  hereditaments  to  the  said  Lord  Eardley  *for  life ;  and  after  his 
decease,  upon  trust,  within  six  calendar  months  from  the  day  of  his 
decease,  by  sale  (and  not  by  mortgage)  of  any  competent  part  of 
the  said  manors,  Scg.,  to  raise  such  sum,  not  exceeding  60,000/.,  as 
should  be  necessary  to  make  good  the  deficiency  of  the  personal 
estate  of  the  said  Lord  Eardley  in  payment  of  his  debts  and 
legacies,  and  in  aid  of  the  same,  and  should  pay  the  sum  so  raised 
to  his  executors  or  administrators,  to  the  intent  that  the  same 
might  be  applied  by  them  in  aid  of  his  personal  estate,  for  the 
purposes  hereinbefore  mentioned ;  and  subject  thereto,  upon  trust, 
in  case  the  said  S.  E.  Eardley  should  survive  the  said  Lord  Eardley, 
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to  raise  the  further  sum  of  20,000Z.,  and  to  pay  the  same  to  the  a.-g. 
said  S.  E.  Eardley ;  and  upon  further  trust  to  convey,  settle,  and  mbtoalfb. 
assure  such  of  the  said  manors  and  hereditaments  as  should  not  be 
sold,  to  the  use  of  the  said  S.  E.  Eardley  for  life;  with  remainder 
to  the  use  of  the  first  and  other  sons  of  the  said  S.  E.  Eardley  in 
tail  male ;  with  remainder,  after  divers  limitations,  (which  did  not 
take  effect,)  as  to  one  undivided  third  part  of  the  said  manors  and 
hereditaments,  to  Lady  Saye  and  Sele,  one  of  the  daughters  of  the 
said  Lord  Eardley,  for  her  life ;  with  remainder  to  her  sons  suc- 
cessively in  tail ;  with  remainders  over ;  and  the  other  two  undivided 
third  parts,  in  like  manner,  to  his  two  other  daughters,  Charlotte, 
the  wife  of  Sir  Gulling  Smith,  Bart.,  and  Selina,  the  wife  of  John 
Childers,  Esq.  And  the  said  indenture  contained  a  power  for  the 
said  Lord  Eardley  and  S.  E.  Eardley,  during  their  joint  lives,  by 
deed,  to  revoke  the  uses  and  trusts  limited  by  the  said  indenture, 
and  to  limit  new  ones.  And,  by  the  said  indenture,  the  said  Lord 
Eardley,  in  pursuance  of  such  agreement,  did  grant,  bargain,  sell, 
and  assign  unto  the  said  J.  E.  Wilmot  and  T.  Bivett,  their  execu- 
tors, administrators,  and  assigns,  all  those  the  paintings,  statues, 
&c.,  and  furniture,  in  Belvidere  House,  and  in  the  Grosvenor  Street 
mansion-house,  and  all  title,  &c.,  of  Lord  Eardley,  upon  the  trusts 
thereinafter  expressed,  that  *is  to  say,  as  to  such  of  the  paintings,  [  *30  ] 
statues,  &c.,  and  furniture  in  the  said  house  in  Grosvenor  Street,  in 
trust  for  the  said  Lord  Eardley,  during  their  joint  lives  ;  and,  after 
the  decease  of  him  who  should  first  die,  in  trust  for  the  survivor  of 
them,  his  executors,  &c.,  for  their  own  proper  use ;  and  as  to  such 
of  the  paintings  and  other  things  last  aforesaid  in  Belvidere  House, 
upon  trust  that  the  said  J.  E.  Wilmot  and  T.  Bivett  should,  during 
Lord  Eardley's  lifetime,  permit  the  same  to  remain  at  Belvidere, 
and  to  be  used  by  him ;  and,  after  his  decease,  upon  trust  that  the 
said  J.  E.  Wilmot  and  T.  Bivett  should  permit  the  same  to  remain 
at  Belvidere  House,  and  the  benefit  of  the  same  to  be  enjoyed  by 
the  persons  who,  under  the  limitations  subject  to  which  the  said 
mansion-house  and  other  hereditaments  were  thereinbefore  directed 
to  be  limited,  should,  for  the  time  being,  be  entitled  to  the  actual 
freehold  of  the  said  mansion-house ;  to  the  end  and  intent  that  the 
same  should  remain  for  the  benefit  of  the  persons  entitled  under 
the  limitations  in  the  said  indenture,  in  the  nature  of  heir-looms,  &c. 
On  the  18th  of  May,  1814,  a  deed  poll  was  made  by  the  said  Lord 
Eardley  and  S.  E.  Eardley,  and  indorsed  on  the  last-mentioned 
indenture,  by  which,  for  more  clearly  explaining  the  intent  and 
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A..G.  meaning  of  the  said  parties,  and  in  exercise  of  the  powers  to  them 
Metoalpk.  given  by  the  said  secondly-mentioned  indenture,  they  did  appoint, 
that,  if  the  money  and  arrears  of  debts  due  to  the  said  Lord  Eardley 
at  his  decease,  ground  rents  arising  from  houses  or  lands  in  London 
or  Middlesex,  shares  of  public  funds,  and  securities  for  money,  of 
or  to  which  he  should  be  possessed  at  his  decease,  should  be 
deficient  in  the  payment  of  his  debts  and  legacies,  then  neither  any 
other  part  of  his  personal  estate,  nor  his  real  estate,  should  be 
resorted  to  for  making  good  the  deficiency  until  the  whole  of  the 
said  sum  of  60,0002.  should  have  been  applied  and  exhausted  in 
making  good  such  deficiency.  And  on  the  16th  day  of  December, 
[  *3i  ]  1828,  by  another  deed  poll,  made  *by  the  same  parties,  and  also 
indorsed  on  the  said  second  indenture,  in  execution  of  the  said 
power  to  them  limited  by  the  said  second  indenture,  they  did  direct 
and  appoint  that  a  written  declaration,  signed  by  the  executors  or 
administrators  of  the  said  Lord  Eardley,  that  the  said  sum  of 
60,000L,  or  any  portion  of  it,  was,  at  the  time  of  the  making  of  the 
said  declaration,  wanted  for  the  purpose  for  which  the  said  sum  of 
60,0002.  was  made  raiseable  as  aforesaid,  should  be  sufficient  and 
conclusive  evidence  that  the  sum  mentioned  in  the  said  declaration 
was  so  wanted  for  those  purposes,  &c. 

Lord  Eardley,  by  his  will  of  the  26th  of  June,  1814,  amongst 
other  things,  gave  and  bequeathed  unto  the  said  J.  E.  Wilmot, 
8.  0.  Gox  (since  deceased),  F.  Gosling  (since  deceased),  and  the 
said  T.  Metcalfe,  their  executors,  administrators,  and  assigns,  such 
sum  of  money  as,  within  one  month  after  the  death  of  the  said 
Lord  Eardley,  would  purchase  into  their  names  the  sum  of  16,700Z. 
Bank  91.  per  cent.  Ann. ;  and  the  said  Lord  Eardley  thereby  also 
gave  to  them  the  sum  of  10,0002.,  upon  trust,  to  transfer  the  said 
16,7002.  when  so  purchased,  and  pay  the  said  sum  of  10,000Z.,  to 
such  persons  and  for  such  purposes  only  as,  notwithstanding  her 
coverture,  the  said  Lady  Saye  and  Sele  should,  by  any  deed  or 
instrument  in  writing,  with  or  without  power  of  revocation  or  new 
appointment,  to  be  sealed  and  delivered,  &c.,  direct  or  appoint; 
and  in  default  of  and  until  such  direction  or  appointment,  and  so 
far  as  any  such  direction  or  appointment  should  not  extend,  to  pay 
the  dividends,  interest,  aud  annual  produce  of  the  said  stock  and 
sum  of  money  to  such  persons  and  for  such  purposes  only  as,  not- 
withstanding her  coverture,  the  said  Lady  Saye  and  Sele,  by  any 
writing  signed  by  her,  should  from  time  to  time,  as  the  said  interest, 
dividends,  &c.,  should  become  due,  appoint ;  and  in  default  of  such 
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appointment,  to  pay  the  same  into  her  own  hands  for  her  own  sole        a.-o. 
and  separate  use,  exclusively  of  her  said  husband,  *and  her  receipt    ubtcalfe. 
shoold  be  an  effectual  discharge.    And  after  her  decease  the  said       [  *82  ] 
Liord  Eardley  thereby  directed,  that  the  said  J.  E.  Wilmot,  S.  G.  Cox, 
F.  Gosling,  and  T.  Metcalfe,  should  stand  possessed  of  the  said 
Block  and  money,  in  trust  for  such  person  or  persons  and  for  such 
purposes  as,  notwithstanding  her  coverture,  the  said  Lady  Saye 
and  Sele  should,  by  her  last  will,  &c.,  appoint ;  and  in  default  of 
appointment,  and  so  far  as  any  such  appointment  should  not 
extend,  in  trust  for  the  executors  or  administrators  of  the  said 
Lady  Saye  and  Sele,  as  part  of  her  personal  estate.    And  the  said 
Lord  Eardley  appointed  the  said  J.  E.  Wilmot,  S.  C.  Cox,  F.  Gosling, 
and  T.  Metcalfe,  executors  of  his  said  last  will. 

On  the  21st  of  December,  1820,  the  said  Lord  Eardley  made  a 
codicil  to  his  said  will,  and  thereby  appointed  the  said  Sir  T.  W. 
Blomefield  and  W.  Gosling  executors  of  his  said  last  will,  instead  of 
the  said  J.  E.  Wilmot  and  F.  Gosling,  who  had  before  then  died ; 
and  on  the  22nd  of  November,  1828,  Lord  Eardley  made  another 
codicil,  and  thereby  gave  and  bequeathed  the  sum  of  10,0002. 
sterling  to  the  said  Sir  T.  W.  Blomefield,  W.  Gosling,  S.  C.  Cox, 
and  T.  Metcalfe,  upon  trust  to  stand  possessed  of  the  same,  upon 
such  and  the  same  trusts,  and  to  and  for  the  same  intents  and 
purposes,  and  subject  to  the  same  directions,  in  all  respects,  as 
were  in  the  said  will  expressed  concerning  the  said  sum  of  16,7002. 
Bank  82.  per  cent.  Annuities,  and  the  said  sum  of  10,0002. 
bequeathed  for  the  benefit  of  the  said  Lady  Saye  and  Sele,  and  in 
addition  thereto;  which  said  last-mentioned  codicil  was  in  the 
words  and  figures  following,  that  is  to  say:  ''This  is  a  further 
codicU  to  the  last  will  and  testament  of  me  Lord  Eardley,  which 
will  bears  date  on  or  about  the  25th  of  June,  1814.  Whereas  I 
have  in  and  by  my  said  will  given  and  bequeathed  unto  the  Hon. 
Maria  Twistleton,  daughter  of  the  Bight  Hon.  Gregory  William, 
Lord  Saye  and  Sele,  by  my  daughter  Lady  Saye  and  Sele,  the  sum 
of  10,0002.  sterling,  to  be  paid  to  her  *at  the  time  and  in  manner  [  *33  ] 
therein  mentioned.  And  whereas  I  have  also  by  my  said  will 
bequeathed  to  the  trustees  therein  named,  their  executors,  adminis- 
trators, and  assigns,  such  sum  of  money  as  within  one  month  after 
my  decease  will  purchase  into  their  names  the  sum  of  16,7002. 
Bank  82.  per  cent.  Annuities,  and  I  have  given  to  them  the  sum  of 
10,0002.,  both  which  sums  I  have  directed  that  they  should  stand 
possessed  of  upon  the  trusts  therein  mentioned,  which  are  for  the 

12—2 


180  1861.    EX.     6  EX.  88—84.  [r.b. 

A.-G.  benefit  of  my  said  daughter  Lady  Saye  and  Sele.  And  whereas,  I 
Metcalfe.  ^^  desirous  of  revoking  the  said  bequest  in  favour  of  the  said 
Maria  Twistleton,  so  given  by  my  said  will ;  and  I  am  also  desirous 
of  making  a  further  provision  for  my  said  daughter  Lady  Saye  and 
Sele :  Now,  therefore,  I  do  hereby  revoke  the  said  legacy  or  sum  of 
lOjOOOZ.  sterling  bequeathed  to  the  said  Maria  Twistleton,  and  all 
the  directions  in  my  said  will  contained  concerning  the  payment  of 
the  same.  And  I  do  hereby  give  and  bequeath  the  sum  of  10,0002. 
sterling  unto  Sir  T.  W.  Blomefield,  W.  Gosling,  S.  C.  Cox,  and 
T.  Metcalfe,  or  the  survivor  of  them,  or  the  executors,  adminis- 
trators, or  assigns  of  such  survivor,  who  shall  stand  possessed  of 
the  said  sum  of  10,000Z.,  so  hereby  bequeathed  to  them  as  aforesaid, 
upon  the  same  trusts,  and  to  the  same  intents,  &c.,  as  in  my  said 
will  are  contained  concerning  the  sums  of  16,7002.  Bank  Annuities, 
and  10,0002.  so  given  and  bequeathed  by  my  said  will  as  aforesaid, 
for  the  benefit  of  my  said  daughter  Lady  Saye  and  Sele.  And  I  do 
hereby  direct,  that  all  the  legacies  given  by  my  said  will  and  by 
my  several  codicils  thereto  shall  be  paid  at  the  time  such  legacies 
are  directed  to  be  paid ;  and  that  all  such  legacies,  whereof  I  have 
not  or  may  not  fix  any  time  for  the  payment,  shall  be  considered 
payable  at  the  expiration  of  six  calendar  months  after  my  decease, 
and  shall  bear  interest  at "  &c. 

On  the  16th  of  June,  1824,  Lord  Eardley  made  another  codicil, 
[  •s*  ]  and  thereby  revoked  the  said  legacy  of  16,7002.  *Three  per  cent. 
Annuities,  so  given  in  trust  for  the  said  Lady  Saye  and  Sele. 

The  said  S.  E.  Eardley  died  on  the  21st  of  May,  1824,  without 
issue,  and  in  the  lifetime  of  his  father ;  and  the  said  Lord  Eardley 
died  on  the  25th  of  December,  1824,  without  revoking  or  altering 
his  said  will  and  codicils  as  to  the  said  appointment  of  executors  as 
aforesaid,  or  as  to  the  said  bequests  of  10,0002.  and  10,0002.  to  ,the 
said  Lady  Saye  and  Sele,  and  leaving  the  said  E.  Bavenscroft, 
T.  Metcalfe,  S.  C.  Cox,  Sir  T.  Blomefield,  W.  Gosling,  and  Lady 
Saye  and  Sele,  him  surviving. 

After  the  death  of  Lord  Eardley,  the  said  E.  Bavenscroft  and 
T.  Metcalfe  became  entitled  to  the  said  lands,  tenements,  &c.,  by 
virtue  of  the  said  indenture  of  the  18th  of  May,  1814,  upon  trust 
as  in  that  indenture  limited ;  and  the  said  T.  Metcalfe,  S.  C.  Cox, 
Sir  T.  W.  Blomefield,  and  W.  Gosling  duly  proved  the  said  will 
and  codicils  of  the  said  Lord  Eardley. 

The  personal  estate  of  Lord  Eardley  was  not  sufficient  for  the 
payment  of  his  debts  and  legacies,  without  a  part  of  the  said  sum 
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of  60,000/.,  that  is  to  say,  48,687i.  8«.  5d.,  being  required  in  respect        A.-0. 
of  three  legacies,  viz.  20,0002.  to  the  said  Lady  Saye  and  Sele,    metoalpb. 
10,0002.  to  the  said  Charlotte  Smith,  and  18,0002.  to  the  said 
Selina  Ghilders,  his  daughters. 

By  virtue  of  common  recoveries,  suffered  in  the  6  &  7  Geo.  lY., 
the  respective  estates  tail  and  the  remainders  and  limitations  over 
in  the  said  several  undivided  thirds  of  the  said  manors  and 
hereditaments  of  the  said  Lord  Eardley  were  barred.  And  by  an 
indenture  of  the  11th  of  July,  1826,  between  &c.,  it  was  agreed 
that  a  partition  of  the  said  manors  and  hereditaments  of  the  said 
Lord  Eardley,  in  the  indenture  of  the  18th  of  May,  1814,  should  be 
carried  into  effect  between  the  said  three  daughters  of  the  said 
Lord  Eardley. 

On  the  21st  of  July,  1826,  the  said  partition  of  the  said  ''^estates  C  *^'^  ] 
was  duly  carried  into  effect ;  and  by  an  indenture  of  the  20th  of 
September,  1826,  one  undivided  third  part  of  the  said  manors  and 
hereditaments  of  the  said  Lord  Eardley,  by  the  said  indenture  of 
the  18th  of  May,  1814,  limited  to  the  use  of  the  said  Lady  Saye 
and  Sele  for  her  life  as  aforesaid,  was  limited  and  settled  to  such 
uses  as  she  Hie  said  Lady  Saye  and  Sele,  the  said  G.  W.  Eardley 
Twistleton  Fiennes,  Lord  Saye  and  Sele,  and  the  said  W.  T.  Twistleton 
Fiennes,  or  the  survivor  of  them,  should  jointly  appoint.  And  by 
another  indenture  of  the  6th  of  January,  1827,  between  the  said 
E.  Eavenscroft  and  T.  Metcalfe,  of  the  first  part ;  the  Bight  Hon. 
Gregory  W.  Eardley  Twistleton  Fiennes,  Lord  Saye  and  Sele, 
Maria  Marow  Eardley,  Baroness  Saye  and  Sele,  his  wife,  and  the 
said  W.  T.  T.  Fiennes,  of  the  second  part ;  the  said  Sir  Culling 
Smith  and  Gulling  Eardley  Smith,  of  the  third  part;  the  said 
Selina  Childers  and  John  Walbancke  Ghilders,  of  the  fourth  part ; 
S.  Forster  and  J.  Cox,  of  the  fifth  part ;  W.  Meyrick,  of  the  sixth 
part ;  the  said  T.  Metcalfe,  Sir  T.  W.  Blomefield,  and  W.  Gosling, 
of  the  seventh  part;  and  W.  Martin  Forster,  of  the  eighth  part: 
after  reciting,  as  the  facts  were,  that  a  partition  of  the  said  manors 
and  hereditaments  of  the  said  Lord  Eardley  had  been  agreed  upon 
and  carried  into  effect ;  and  that,  by  virtue  of  the  said  partition, 
certain  manors  and  hereditaments  in  the  schedule  thereunto 
annexed  mentioned  had  been  allotted  to  the  said  Lady  Saye  and 
Sele ;  and  after  reciting  (as  the  fact  also  was)  that  all  the  legacies 
bequeathed  by  the  said  will  and  codicils  of  the  said  Lord  Eardley, 
except  the  legacies  therein  mentioned  of  10,0002.  and  10,0002., 
leaking  together  20,0002.,  in  trust  for  the  said  Lady  Saye  and  Sele, 
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A.-o.        and  certain  other  legacies  therein  mentioned,  had  been  paid  and 

Mktcalfb.    satisfied  out  of  the  personal  estate  of  the  said  Lord  Eardley ;  and 

that  all  his  debts  and  other  the  charges  on  his  personal  estate, 

except  the  said  legacies,  had  been  discharged ;  and  that  the  said 

legacies  were  then  raiseable  under  the  trusts  therein  mentioned 

[  *36  ]  *and  created  for  that  purpose  by  sale  of  the  entirety  or  a  sufficient 
part  of  the  estates  comprised  in  the  said  partition,  but  the  parties 
interested  had  signified  their  desire  that  a  sale  should  not  take 
place,  but  that  each  undivided  third  part  of  the  said  estates,  or  a 
competent  part  thereof,  should  be  charged  with  one-third  of  the 
charges  therein  mentioned ;  and  that  the  said  Sir  Gulling  Smith 
had  paid  to  the  said  T.  Metcalfe,  Sir  T.  W.  Blomefield,  and  W. 
Gosling,  as  trustees  of  the  said  Lady  Saye  and  Sole,  the  sum  of 
4,666Z.  Ids.  4d.,  raiseable  for  the  said  Lady  Saye  and  Sele,  in  part 
satisfaction  of  her  said  legacies  of  10,0002.  and  10,000Z.,  out  of  the 
lot  of  the  said  Sir  Culling  Smith  and  Gulling  Eardley  Smith ;  and 
that  the  said  John  Walbancke  Ghilders  had  paid  to  the  said  trustees 
the  sum  of  1,166Z.  18ir.  4d.,  raiseable  for  the  said  Lady  Saye  and 
Sele,  in  further  part  satisfaction  of  her  said  legacies,  out  of  the  lot 
of  the  said  Selina  Ghilders  and  J.  Walbancke  Ghilders:  it  was 
witnessed  that  the  messuages,  farm,  lands,  &c.,  comprised  in  the 
schedule  to  the  said  indenture,  were,  with  other  hereditaments, 
conveyed  to  the  use  of  the  said  T.  Metcalfe,  Sir  T.  W.  Blomefield, 
and  W.  Gosling,  for  the  term  of  1,000  years  from  the  day  preceding 
the  date  of  this  indenture,  and  subject  to  the  said  term,  to  the  uses 
declared  by  the  indenture  of  the  20th  of  September,  1826 ;  and  it 
was  thereby  declared,  that  the  said  term  of  1,000  years  was  limited 
to  the  said  T.  Metcalfe,  Sir  T.  W.  Blomefield,  and  W.  Gosling,  upon 
trust  that  they  should,  by  mortgage,  sale,  or  other  disposition  of 
all  or  any  part  of  the  said  hereditaments,  and  out  of  the  rents  and 
profits  thereof,  raise  the  sum  of  14,166Z.  18ir.  4(2.,  with  interest  at 
61.  per  cent.,  in  full  satisfaction,  with  the  sums  of  4,666Z.  ISs.  4d. 
and  1,166Z.  18^.  4d.  paid  to  them  as  aforesaid,  of  the  legacies 
amounting  to  20,0002.,  bequeathed  in  trust  for  the  said  Lady  Saye 
and  Sele,  as  aforesaid. 
By  a  deed-poll  of  the  6th  of  February,  1827,  made  by  the  said 

[  *S7  ]  Lady  Saye  and  Sele,  in  order  to  enable  her  said  *husband  to 
receive  the  two  sums  of  4,6662.  18ir.  4(2.,  and  1,1662.  18ir.  4e2., 
making  together  6,8882.  6s.  8(2.,  and  in  exercise  of  the  power  for 
that  purpose  given  to  her  by  the  said  will  and  codicils  of  the  said 
Lord  Eardley,  she  did  appoint  that  the  said  sum  of  6,8832.  6s.  8d., 
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parcel  of  the  two  sums  of  lO^OOOZ.  each  so  given  to  her,  should  be        a.-o. 

paid  to  her  husband  for  his  own  use ;  and  that  the  residue  of  the    mbtoalfb. 

said  two  sums  of  10,000Z.  each  should  be  paid  to  such  person  and 

in  such  manner  as  she  should,  by  any  deed,  &c.,  thereafter  appoint ; 

and  that,  in  default  of  such  appointment,  the  said  residue  of  the 

said  two  several  sums  of  10,0002.  should  be  paid  to  her  said 

husband. 

The  said  S.  C.  Cox  died  on  the  1st  of  January,  1827 ;  and  the 
said  W.  Gosling  died  on  the  27th  of  January,  1834 ;  and  the  said 
Lady  Saye  and  Sele  died  on  the  6th  of  October,  1834,  without 
farther  exercising  the  said  power  of  appointment,  leaving  her 
husband  surviving  her. 

After  the  death  of  Lady  Saye  and  Sele,  and  before  the  decease  of 
her  husband  Lord  Saye  and  Sele,  payments,  amounting  in  the  whole 
to  2,7142.  88.  Id.,  in  respect  of  the  said  sum  of  14,1662.  13ir.  id.,  the 
residue,  as  aforesaid,  of  the  said  two  legacies  of  10,0002.  each,  were 
made  to  Lord  Saye  and  Sele  by  the  said  trustees  out  of  the  personal 
estate  of  the  said  Lord  Eardley,  by  reason  whereof  the  said  sum  of 
14,1662.  ISs.  4d.  became  reduced  to  the  sum  of  11,4522.  5«.  %d. 

By  an  indenture  of  the  12th  of  August,  1836,  between  the  said 
Lord  Saye  and  Sele  of  the  first  part,  and  his  son  W.  T.  Twistleton 
Fiennes  of  the  second  part,  the  manors  and  hereditaments  com- 
prised in  the  said  schedule  to  the  indenture  of  the  11th  July,  1826, 
were  appointed  and  conveyed  by  the  said  Lord  Saye  and  Sele  and 
W.  T.  Twistleton  Fiennes,  subject  to  the  said  term  of  1,000  years, 
for  securing  11,452/.  5«.  3^2.,  being  the  residue  of  the  said  two  sums 
of  10,0002.  each  then  remaining  unpaid,  to  their  use  and  the  use  of 
the  survivor  of  them  in  fee. 

On  the  13th  of  November,  1844,  the  said  Lord  Saye  and  Sele  [  ss  ] 
died ;  whereupon  his  said  son  W.  T.  Twistleton  Fiennes  became 
Lord  Saye  and  Sele,  and  then  was  seised  of  the  said  last-mentioned 
manors  and  hereditaments  comprised  in  the  said  indenture  of  the 
12th  of  August,  1886 ;  and  also  became  entitled,  as  residuary 
legatee  under  the  will  of  his  father,  to  the  residue  of  the  said  two 
sums  of  10,0002.  each,  then  remaining  raiseable  under  the  trusts  of 
the  said  term  of  1,000  years,  that  is  to  say,  11,4522.  5«.  3(2. 

The  said  W.  T.  Twistleton  Fiennes,  Lord  Saye  and  Sele,  was 
desirous  that  the  money  in  question  should  not  be  actually  raised 
out  of  the  said  estates  so  vested  in  him ;  but  that  the  charge  should 
be  merged  in  the  said  estates,  and  that  the  said  estates  should  be 
exonerated  from  the  said  charge:   and  it  was   therefore  agreed 
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A.-G.  amongst  all  the  parties,  that  such  object  should  be  effected  by  the 
Metcalfe.  ^^^^  heremafter  stated;  and  that  the  said  Lord  Saye  and  Sale 
should  accept  such  merger  of  the  said  charge  and  of  the  term  for 
1,000  years,  from  the  said  T.  Metcalfe  and  Sir  T.  W.  Blomefield,  as 
a  satisfaction  and  discharge  of  the  said  remainder  of  the  said  two 
legacies  of  10,000{.  each. 

In  pursuance  of  such  agreement,  and  by  an  indenture  of  the 
10th  day  of  July,  1845,  made  between  the  said  T.  Metcalfe  and  Sir 
T.  W.  Blomefield  of  the  one  part,  and  the  said  W.  T.  Twistleton 
Fiennes,  Lord  Saye  and  Sele,  of  the  other  part,  the  said  term  by  the 
said  indenture  of  the  6th  of  January,  1827,  granted,  was  sur- 
rendered and  became  merged  in  the  inheritance ;  and  the  said  Lord 
Saye  and  Sele  then  accepted  and  received  the  said  merger,  and  the 
said  execution  of  the  said  deed,  in  full  satisfaction  and  discharge  of 
the  said  remainder  of  the  said  two  legacies  of  10,000{.  each ;  and 
by  means  of  the  foregoing  proceedings,  and  of  the  said  surrender, 
the  residue  of  the  said  legacies  of  10,0002.  and  10,000Z.  became 
satisfied  and  discharged,  according  to  the  true  intent  and  meaning 
[  *39  ]  of  the  said  last  will  and  testament  and  codicils  of  the  said  *Lord 
Eardley,  and  of  the  said  indenture  of  the  18th  of  May,  1814. 

The  Crown  claimed  from  the  said  T.  Metcalfe  and  Sir  T.  W. 
Blomefield  payment  of  200Z.,  as  the  amount  of  duty  payable  in 
respect  of  the  said  legacies  of  10,000Z.  and  10,000Z.  so  satisfied  as 
aforesaid ;  the  payment  of  which  was  refused. 

The  question  for  the  opinion  of  the  Court  was,  whether  any  and 
what  amount  of  legacy  duty  was  payable  under  the  above  circum- 
stances. 

If  the  CouBT  should  be  of  opinion  that  legacy  duty  was  payable, 
then  judgment  was  to  be  entered  up  for  the  Crown  for  such  sum  as 
should  be  so  considered  to  be  payable.  If  the  Court  should  be  of  a 
contrary  opinion,  then  a  nolle  prosequi  was  to  be  entered. 

Crompton,  for  the  Crown  (i) : 

The  legacy  duty  is  payable  upon  the  whole  of  the  property  in 
question,  under  the  provisions  of  the  55  Geo.  III.  c.  184  (2).     This  is 

(1)  It  was  admitted,  on  the  part  of  of  any  other  description,  of  the  amouut 

the  defendants,  at  the  outset,  that  the  or  value  of  20/.  or  upwards,  given  by 

legacy  duty  was  payable  upon  the  sum  any  will  or  testamentary  instrument  of 

of  2,714Z.  8«.  id,  any  person  who  shall  have  died  after 

.   (2)  By  the  66  Geo.    HI.    c.    184,  the  6th  of  April,  1805,  either  out  of 

sched.  part  3,  b.  2,  duties  were  granted  his  or  her  personal  or  moveable  estate, 

on  legacies    as    follows:   viz.    "For  or  out  of  or  charged  upon  his  or  her 

every  legacy,  specific  or  pecuniary,  or  real  or  heritable  estate,  or  out  of  any 
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a  pecuniary  legacy  *given  by  will,  and  directed  by  the  testator  to        a.-g. 
be  paid  absolntely  out  of  his  personal  property,  which  legacy  has    mbtoalfs. 
been  duly  paid,  retained,  satisfied,  and  discharged,  according  to  the        [  *iO  ] 
meaning  of  the  Act.    A  fund  in  aid  of  the  estate  was  created  by 
deed. 

(Martin,  B.  :  The  transaction  amounts  to  this :  A.  has  a  charge 
of  10,000Z.  upon  B.'s  estate.  A.  dies,  and  bequeaths  B.  10,0002. ; 
but  B.  prefers  the  estate  to  the  money,  so  that  it  turns  out  that  the 
estate  is  not  sold.  In  that  case  the  legacy  would  be  subject  to  the 
payment  of  the  duty. 

Aldebson,  B.  :  That  is  the  present  case.  It  would  be  equally  a 
legacy  although  no  money  passed.) 

There  are  authorities  to  that  effect.  In  The  Attomey-Oeneral  v. 
Holjord  (]),  it  was  held,  that  a  bequest  of  real  property  to  trustees 
to  be  sold,  and  the  profits  to  be  deemed  part  of  the  residue  of  the 
testator's  estate,  or  go  in  aid  (if  necessary)  of  the  rest  of  his 
property,  in  discharge  of  his  pecuniary  legacies  given  either  by  his 
will  or  any  codicil  thereto,  is  liable  to  the  legacy  duty  imposed  by 
the  48  Geo.  III.  c.  149,  although  the  residuary  legatee  took  the 
property  in  statu  quo,  and  the  trustees  did  not  convert  it  into  money 
by  sale,  according  to  the  directioi^s  of  the  will,  there  being  no 
claim  to  render  such  sale  necessary.  This  is  clearly  a  pecuniary 
legacy,  which  has  been  paid,  satisfied,  and  discharged  within  the 
meaning  of  the  section  in  question ;  and  if  that  be  not  so,  it  is  a 
sum  of  money  directed  to  be  paid  out  of  land,  which  also  is  subject 
to  duty. 

[He  was  then  stopped  by  the  Coubt,  who  called  upon] 

MilU  for  the  defendants  : 

That  portion  of  the  property  upon  which  the  defendants  now 

monies  to  arise  by  the  sale,  mortgage,  "  And  also  for  the  clear  residue  of 

or  other  disposition  of  his  or  her  real  the  monies  to  arise  by  the  sale,  mort- 

or  heritable  estate,  or  any  part  thereof,  gage,  or  other  disposition  of  any  real 

and  which  shall  be  paid,  delivered,  or  heritable  estate  directed  to  be  sold 

retained,  satisfied,  or  discharged,  alter  or  mortgaged,  or  otherwise  disposed  of 

the  31st  day  of  August,  1815 :  by  any  will  or  testamentary  instru- 

••  Also,  for  the  clear  residue  of  the  ment  of  any  such  person : "  A  certain 

personal  or  moveable  estate   of  any  percentage,  commencing  with  U,  per 

such   person,    whether   accruing   by  cent  for  children,  increasing  with  the 

virtue  of  a  testamentary  disposition,  remoteness  of  consanguinity, 

or  upon  a  partial  or  total  intestacy :  (1)  16  B.  R  737  (1  Price,  426). 
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A..Q.        contend  that  the  duty  does  not  attach,  is  not  a  legacy  within  the 

MsTCALrB.    meaning  of  the  several  Acts  relating  to  this  matter.    The  sums  of 

money  were  not  payments  by  virtue  of  the  will  of  the  testator. 

The   meaning  of  the  term   ''legacy"  is  to   be   gathered   from 

r  *ii  ]  *the  statutes  which  gives  the  definition  of  the  term.  The  7th 
section  of  the  86  (too.  III.  o.  52,  enacts,  ''that  any  gift  by  any  will  or 
testamentary  instrument  of  any  person  dying  after  the  passing  of 
this  Act,  which  shall,  by  virtue  of  such  will  or  testamentary  instru- 
ment, have  effect  or  be  satisfied  out  of  the  personal  estate  of  such 
person  so  dying,  or  out  of  any  personal  estate  which  such  person 
shall  have  power  to  dispose  of,  as  he  or  she  shall  think  fit,  shall  be 
deemed  and  taken  to  be  a  legacy  within  the  intent  and  meaning  of 
this  Act,  whether  the  same  shall  be  given  by  way  of  annuity  or  in 
any  other  form,  and  whether  the  same  shall  be  charged  only  on 
such  personal  property,  or  charged  also  on  real  estate,"  &c.  The 
46  Geo.  III.  c.  28,  s.  4  (i),  provides,  "that  every  gift  by  any  will  or 
testamentary  instrument  of  any  person  dying  after  the  passing  of 
this  Act,  which,  by  virtue  of  any  such  will  or  testamentary  instru- 
ment, shall  have  effect,  &c. ;  "  and  the  8  &  9  Vict.  c.  76,  s.  4,  after 
reciting,  that  doubts  have  been  entertained  whether  certain  gifts  by 
will  or  testamentary  instruments  are  legacies  liable  to  the  said 
duties,  enacts,  "  that  every  gift  by  any  will  or  testamentary  instru- 
ment of  any  person,  which,  by  virtue  of  any  such  will  or  testa- 
mentary instrument,  is  or  shall  be  payable,  or  shall  have  effect,  or 
be  satisfied,  &c."  It  therefore  appears  by  the  language  of  these 
statutes,  that  a  "legacy"  is  a  gift  by  any  will  or  testamentary 
instrument,  which,  by  virtue  of  such  will,  shall  take  effect.  Now> 
in  this  case,  if  it  were  not  for  the  deed  of  May,  1814,  the  legacies 
would  altogether  fail,  as  it  appears  from  the  case  that  there  were 
not  any  assets  for  the  payment  of  the  legacies  out  of  the  testator's 
personal  estate.  No  reference  is  made  to  the  deed  in  the  will.  By 
the  will,  certain  legacies  are  to  be  paid,  but  no  fund  is  created  for  the 
payment  of  those  legacies.    In  Pickard  v.  The  Attorney-General  (2), 

[  ♦42  ]  in  the  Exchequer  Chamber,  Lord  Dbnman,  Ch.  J.,  in  delivering  *the 
judgment  of  the  Coubt,  says,  "We  are  bound  by  the  principle 
disclosed  in  this  proviso  to  refer  the  liability  to  duty  to  the  question 
what  is,  in  legal  operation,  the  instrument  by  which  that  charge  is 
made."  The  charge  here  is  created  by  the  deed,  and,  without  it,  the 
legatees  would  have  no  means  of  enforcing  the  payment  of  the 
legacies ;  and  a  gift  by  deed  is  not  liable  to  legacy  duty. 

(1)  Bepealed  by  S.  L.  B.  Act,  1872.  (2}  6  M.  &  W.  348. 
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(Aldbbson,  B.  :  The  will  operates  by  virtue  of  a  power  previously        A.-a. 
given  by  the  deed.)  Mktoalfe. 

It  is  submitted,  therefore,  that  this  is  not  a  gift  by  will,  which, 
according  to  the  language  of  the  statutes  referred  to,  takes  e£fect  by 
virtue  of  that  instrument:  Cathcart  v.  CcUhcart  (1). 

The  next  question  is,  taking  the  deed  of  May,  1814,  and  the  will 
together,  whether  there  is  a  positive  direction  to  the  trustees  to 
effect  a  sale  at  all  events.  The  words  of  that  deed  are,  that  the 
estates  are  to  be  conveyed, ''  upon  trust,  within  six  calendar  months, 
to  be  computed,  &c.,  by  sale  and  not  by  mortgage  of  any  competent 
part  of  the  said  manors,  &c.,  to  raise  such  sum,  not  exceeding  &c.,  as 
should  be  necessary  to  make  good  the  deficiency  of  the  personal 
estate  of  the  said  Lord  Eardley  in  payment  of  his  debts  and 
legacies,*'  &c.  The  defendants  contend,  that  the  words  "as  should 
be  necessary"  give  the  trustees  a  discretion  whether  they  should  sell. 
In  The  Attorney-General  v.  Bamsay's  Trustees  (2),  which  was  decided 
in  the  Exchequer  in  Scotland,  the  Lord  Chief  Babon  (Sir  Samubl 
Shrphbbd)  in  delivering  the  judgment  of  the  Coubt,  says,  "When 
one  considers  the  intention  of  the  Acts,  as  the  Lobd  Advocate  well 
pointed  out,  it  is,  that  every  thing  which  comes  or  is  directed  to 
come  into  the  hands  of  the  donee  in  the  shape  of  a  money  gift  or 
bequest,  should  pay  tax."  In  The  Attorney-General  v.  Holford^ 
which  has  been  relied  upon  by  the  Grown,  there  was  a  direction  to 
sell,  although  there  was  not  a  sale,  and  it  was  held  that  the  duty 
was  payable.  In  *The  Attomey-Qeneral  v.  Mangles  (8),  there  was  no  [  •43  ] 
direction  to  sell,  but  a  portion  of  the  property  was  sold,  and  a 
portion  was  not  sold,  and  this  Coubt  held,  that  the  legacy  duty 
attached  only  upon  the  portion  which  was  sold.  In  the  present 
case,  as  to  one  portion  of  the  property,  there  has  not  been  any  sale. 
In  Williamson  v.  The  Advocate-Oeneral  (4),  Lord  Brouoham  says, 
that  the  case  of  In  re  Evans  is  distinguishable  from  the  case  then 
before  the  House. 

(Pabkb,  B.  :  In  re  Evans  must  be  now  considered  as  overruled  by 
The  Attorney-General  v.  Simcox  (6),  as  to  the  meaning  of  the  term 
''direct"  If  the  will  permits  the  executors  to  sell  the  real  estate, 
and  they  sell  it,  the  legacy  duty  is  payable,  in  the  same  way  as  it 

(1)  8  Shaw,  Dnnlop,  &  Bell,  803.  (4)  59  E.  R  1  (10  CL  &  Fin.  1). 

(2)  2  Or.  M.  &  E.  224,  n.  (5)  74  B.  E.  841  (1  Ex.  749). 

(3)  52  E.  R  655  (5  M.  &  W.  120]. 
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A.-0.        would  have  been  if  there  had  been  an  express  direction  to  sell  the 
Metcalfe,    r^ftl  estate.) 

(He  quoted  passages  from  the  judgments  of  the  learned  Judges  in 
The  Attomey-Oeneral  v.  Jones  (1),  Stockton  and  Darlington  Railway 
Company  v.  Barrett  (2),  and  In  re  Evans  (a),  to  support  the  proposi- 
tion,  that  in  order  to  render  the  defendants  liable  to  the  payment  of 
the  duty,  it  was  incumbent  on  the  Crown  to  bring  the  case  clearly 
within  the  provisions  of  the  statute  in  question.) 

Pollock,  C.  B.  : 

We  are  all  of  opinion  that  there  must  be  judgment  for  the  Crown. 
We  do  not  entertain  any  doubt  upon  the  case.  In  reality  the  question 
does  not  in  any  degree  depend  upon  the  sale  of  the  estate,  and 
hardly  any  authority  bears  directly  upon  the  question.  The  facts 
are  shortly  these:  Lord  Eardley  had  settled  his  estates  in  1800, 
and  at  that  time  he  had  abundance  of  personal  property;  and 
being  desirous  that  that  property,  in  case  it  were  left  chargeable 
with  debts  and  legacies,  should  not  be  sold,  and  thereby  become 
[  *44  ]  alienated  from  his  country  and  *town  mansions,  he  made  a  bargain 
with  his  son  in  the  year  1814,  that,  inasmuch  as  both  parties  were 
desirous  that  the  son  should  have  the  ornamental  furniture, 
pictures,  and  statues,  &c.,  but  that  if  they  were  left  absolutely  to  the 
son,  there  would  not  remain  personal  property  enough  to  answer 
the  objects  Lord  Eardley  might  have  in  view  with  respect  to  justice 
and  generosity,  by  satisfying  his  debts  and  legacies,  for  this  reason 
Lord  Eardley  proposed  to  increase  his  personal  estate,  and  yet  at 
the  same  time  to  allow  the  pictures  and  statues  to  go  to  his  son. 
Then  the  indenture  of  May,  1814,  states  the  object  expressly  in  so 
many  words,  that  the  sum  of  50,000Z.  is  to  be  raised  after  the  death 
of  the  said  Sampson,  Lord  Eardley,  and  applied  in  augmentation  of 
his  personal  estate.  By  this  arrangement.  Lord  Eardley  transfers 
in  trust  a  certain  portion  of  his  personal  estate,  and  receives  in 
return  a  power  to  charge  the  estate  in  which  he  then  had  a  life- 
interest  only,  to  the  extent  of  50,000Z. ;  that  is  in  substance  a  mort- 
gage, which  therefore  is  personal  estate.  It  is  perfectly  clear,  that 
if  Lord  Eardley  had  given  a  legacy  to  John  Nokes  out  of  this  fund, 
the  duty  would  have  been  payable  on  that  property,  which  Lord 
Eardley  himself  expressly  said  was  in  augmentation  of  his  personal 

(1)  3  Price,  368.  (3)  2  Or.  M,  &  E.  206 ;  see  62  E.  E. 

(2)  65  E.  R  261  (U  a.  &  Fin.  590).      662. 
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estate.  Not  only,  therefore,  was  it  in  truth  and  in  law  personal  a.-g. 
estate,  but  it  was  intended  to  be  personal  estate.  Bat  then  it  so  mbtgIlfe. 
happens  that  the  legacy  eventually  comes  to  a  person  who  is  also 
entitled  to  the  estate ;  and  instead  of  the  estate  being  sold,  he  agrees 
to  take  it  in  satisfaction.  But  such  an  arrangement  cannot  prevent 
the  legacy  duty  from  attaching.  It  is  a  matter  of  no  difference 
whether  the  legacy  is  payable  to  a  stranger,  or  to  a  person  who 
also  has  the  real  estate.  It  is,  therefore,  a  legacy  payable  by  virtue 
of  the  will  out  of  that  which,  by  arrangement  and  contract  between 
the  parties,  was  the  personal  estate  of  Lord  Eardley. 

Parke,  B.  : 

I  am  of  the  same  opinion.  I  think  this  ^case  does  not  turn  upon  [  *^&  ] 
the  construction  of  the  45  Geo.  III.  c.  28,  s.  4  (i),  which  incorporated 
the  provisions  of  the  statute  86  Geo.  UI.  c.  52,  s.  7  (i).  Our  decision 
would  have  been  in  favour  of  the  Grown,  supposing  there  had  been 
no  provision  with  respect  to  legacies  charged  upon  real  estate. 
Looking  at  the  nature  of  this  transaction,  I  agree  with  my  Lord 
that  this  is,  and  always  was,  personal  estate.  The  transaction 
is  equivalent  to  this :  Lord  Eardley  being  possessed  of  valuable 
ornamental  furniture,  transferred  it  to  his  son  for  a  mortgage  of  the 
estate  by  the  latter.  That  being  so,  that  mortgage  was  personal 
property,  and  all  the  legacies  payable  by  means  of  that  mortgage 
would  be  payable  out  of  personal  estate.  I  think  this  charge  of 
50,000L,  or  so  much  of  that  sum  as  would  be  required  to  satisfy  the 
legacies  left  by  him  under  his  will,  was  meant  to  be  personal  estate, 
and  always  was  personal  estate,  and  consequently  it  falls  within  the 
55  Geo.  in.  c.  184 ;  and  the  only  question  is,  whether  that  is  paid  or 
satisfied.  Part  of  it  has  been  paid  or  satisfied  out  of  what  was  clearly 
the  personal  estate  of  the  testator,  irrespective  of  this  mortgage. 
With  respect  to  that  Mr.  Mills  admits  there  is  no  question.  The 
remainder  is  satisfied  by  a  compromise  with  the  person  who  was  entitled 
to  the  real  estate,  and  has  paid  off  the  mortgage.  It  comes,  therefore, 
to  just  the  same  thing,  and  I  think  clearly  the  duty  attaches. 

Aldbbson,  B.  : 

I  am  of  the  same  opinion.  In  truth,  Lord  Eardley  sold  personal 
estate,  to  be  paid  for  after  his  death  in  a  certain  way ;  and  what  he 
was  to  receive  is  equivalent  to  and  really  was  personal  estate ;  and 
he  left  it  and  these  legacies ;  and  out  of  it  the  legacies  have  been 

(1)  Bepealedby  S.  L.  E.  Act,  1872 ;  see  8  &  9  Vict.  o.  76,  s.  4.— A.  0. 
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A..0.  paid.  It  80  happens  that  both  the  legacy  and  the  real  estate  come 
MffFGALFE.  into  the  possession  of  the  same  person.  It  was  competent  for  him 
to  say,  and  for  the  trustees  to  agree,  that  the  money  shoald  be 
charged  upon  the  real  estate  of  the  person  to  whom  the  legacy 
[  *46  ]  belonged.  The  ^receipt  of  the  money  by  the  trustees  from  him,  in 
order  that  they  might  return  it  back  again  to  him,  would  have  been 
a  mere  form,  and  was  altogether  unnecessary. 

Martin,  B.  : 

I  am  of  the  same  opinion.  Previous  to  the  date  of  May,  1814, 
Lord  Eardley  and  his  son  were  entitled  each  to  estates  for  life, 
with  remainder  to  the  sons  of  the  latter  in  tail  male,  with  power  to 
them  both  to  dispose  of  that  property.  Then  by  the  deed  of 
1814  they  jointly  charged  the  property  with  a  sum  of  50,0002.  to  be 
applied,  upon  the  decease  of  Lord  Eardley,  in  payment  of  his  debts 
and  legacies,  and  in  aid  of  the  same,  and  to  be  paid  to  his  executors 
for  that  purpose ;  and  I  am  of  opinion  that  it  was  the  creation  of  a 
new  personal  estate,  within  the  meaning  of  the  8rd  Part  of  the 
Schedule  to  the  55  Geo.  III.,  which  enacts,  that  for  every  legacy  of 
the  amount  or  value  of  20Z.  or  upwards,  given  by  any  will  or 
testamentary  instrument  of  any  person  who  shall  have  died  after 
the  5th  day  of  April,  1805,  out  of  his  or  her  personal  or  moveable 
estate,  legacy  duty  shall  be  paid.  I  think  that  this  50,000Z.  con- 
stituted personal  estate,  and  that  it  was  subject  to  duty  under  that 
clause.  Then  the  duty  attaches  when  the  legacy  ''  shall  be  paid, 
delivered,  retained,  satisfied,  or  discharged."  I  think  the  trans- 
action which  has  taken  place  satisfies  every  one  of  those  words ; 
and  I  am  therefore  clearly  of  opinion  in  this  case  that  the  duty  is 

payable. 

Judgment  Jor  the  Crown. 


1861.  BARBER  V.   RICHARDS  (1). 

Jan^.        (6Ex.  63— 66;S.  0.  20L.  J.Ex.  136;  2L.M.&P.  1;  16Jur.41;  16L.T.344.) 

[  ^  ]  E.  drew,  and  wrote  his  name  on  the  back  of,  a  bill  of  exchange,  and 

deliyered  it  to  B.  to  get  it  discounted.  B.  deposited  it  for  value  with  T., 
upon  the  terms  that,  if  not  redeemed  by  a  certain  day,  it  was  to  be  sold : 
Held,  that  there  was  a  valid  indorsement  of  the  bill  from  E.  to  T. 

Assumpsit  on  a  bill  of  exchange,  drawn  by  one  Edwards  upon 
and  accepted  by  the  defendant,  and  indorsed  by  Edwards  to  one 
Tingey,  and  by  Tingey  to  the  plaintiff. 

(1)  See  BiUs  of  Exchange  Act,  1882  (45  &  46  Yict.  c.  61),  ss.  2  and  21.— A.  G. 
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Plea  {inter  alia),  that  Edwards  did  not  indorse  the  bill  to  Tingey :      barbkr 
issue  thereon.  Biohabds. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  sittings  after 
last  Michaelmas  Term,  it  appeared  that  Edwards  drew  the  bill  upon 
the  defendant,  who  accepted  it,  and  that  Edwards  then  wrote  his 
name  across  the  back  of  the  bill,  and  delivered  it  to  one  Brown,  for 
the  purpose  of  getting  it  discounted.  Brown,  instead  of  getting  it 
discounted,  pledged  it  for  value  with  Tingey,  a  pawnbroker,  who  gave 
him  a  printed  memorandum,  which  stated,  that  Brown  had  deposited 
with  him  the  following  goods  and  chattels,  upon  the  terms,  that,  if 
not  redeemed  by  a  certain  day,  they  were  to  be  sold.  Underneath  was 
a  list  of  the  goods  deposited,  and  amongst  them  the  bill  in  question. 
On  the  part  of  the  defendant  it  was  submitted,  that  the  indorsement 
by  Edwards  to  Tingey  was  not  proved.  The  learned  Judge  was  of  a 
contrary  opinion,  and  directed  a  verdict  for  the  plaintiff,  reserving 
leave  for  the  defendant  to  move  to  enter  a  nonsuit. 

Humfrey  now  moved  accordingly :  [  64  ] 

The  facts  proved  did  not  show  an  indorsement  by  Ed  wards  to  Tingey. 
IXoyd  V.  Howard  (i)  is  an  authority  in  point.  There  A.,  being  the 
payee  and  holder  of  a  bill  of  exchange,  wrote  his  name  upon  it,  and 
gave  it  to  B.  for  the  purpose  of  getting  it  discounted.  B.  never 
paid  A.  any  money  in  respect  of  the  bill,  but  kept  it  until  it  was 
overdue,  when  he  delivered  it  to  C,  without  receiving  any  value  for 
it ;  and  it  was  held,  that  there  was  no  indorsement  by  A.  to  B. 

(Pollock,  C.  B.  :  There  the  plaintiff  received  the  bill  after  it  was 
due,  and  without  consideration.) 

To  constitute  a  valid  indorsement,  there  must  be  a  delivery,  with 
an  intention  to  pass  the  property  in  the  bill. 

(Aldbbson,  B.  :  In  Mar$t(m  v.  AUen  (2),  the  rale  is  thus  laid 
down  :  "  By  the  law  merchant,  every  person  having  possession 
of  a  bill,  has  (notwithstanding  any  fraud  on  his  part,  either  in 
acquiring  or  transferring  it,)  full  authority  to  transfer  such  bill, 
but  with  this  limitation,  that,  to  make  such  transfer  valid,  there 
must  be  a  delivery,  either  by  him  or  by  some  subsequent  holder  of 
the  biU,  to  some  one  who  receives  such  bill  bond  fide  and  for 
value,  and  who  is  either  himself  the  holder  of  it,  or  a  person  through 

(1)  15  a  B.  995.  (2)  58  B.  B.  785  (8  M.  &  W.  494). 
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Barber      whom  the  holder  claims."    An  indorsement,  in  truth,  consists  of 
Richards,     the  writing  of  the  name  on  the  back  of  the  bill,  and  of  the  delivery ; 
but  the  delivery  need  not  necessarily  be  a  delivery  by  the  person 
who  writes  his  name  on  the  bill.) 

The  parties  themselves  do  not  profess  to  give  or  receive  this  bill  as 
if  indorsed,  but  simply  as  deposited  for  a  security. 

Parke,  B.  : 

There  ought  to  be  no  rule.  The  facts  show  a  good  indorsement 
from  Edwards  to  Tingey.  If,  indeed,  the  declaration  had  alleged 
an  indorsement  from  Edwards  to  Brown,  it  might  have  been  a 
question  whether  the  writing  of  his  name  by  Edwards  on  the 
[  ♦es  ]  back  of  the  *bill  would  have  transferred  the  property  in  it,  so  as 
to  enable  Brown  to  transfer  it  as  his  own  property.  The  Court  of 
Queen's  Bench,  in  Lloyd  v.  Howard^  seem  to  have  considered  that 
in  such  case  there  would  be  no  indorsement,  because  the  mere 
writing  of  the  holder's  name  on  the  back  of  a  bill  is  not  enough 
to  constitute  an  indorsement,  but  is  only  an  inchoate  act,  which  must 
be  completed  by  a  delivery  with  intention  to  pass  the  property  in  the 
bill.  But  if  the  holder  puts  his  name  on  the  back  of  a  bill,  and  delivers 
it  to  his  agent,  who  delivers  it  to  a  third  person  for  value,  that  is  an 
indorsement  from  the  holder  to  such  third  person.  Ever  since  the 
case  of  CoUins  v.  Martin  (i),  the  rule  of  law  has  been  that,  when 
a  bill  is  payable  to  bearer,  any  person  who  is  the  holder  for 
value  may  sue  upon  it,  whether  the  party  from  whom  he  has  taken 
it  had  a  title  or  not.  Here  Edwards  put  his  name  on  the  back 
of  the  bill,  and  delivered  it  to  his  agent  Brown,  who  disobeyed 
his  order  to  get  it  discounted;  but  it  cannot  therefore  be  said 
that  the  property  did  not  pass  to  the  person  to  whom  Brown 
delivered  it  for  value.  There  was  no  proof  of  any  fraud  on  the  part 
of  Tingey,  and  he  must  be  considered  as  a  bond  fide  holder.  If 
the  allegation  had  been  that  Edwards  indorsed  the  bill  to  Brown, 
Lloyd  V.  Howard  might  have  been  an  authority  to  show  that  there 
was  no  such  indorsement ;  but  it  is  not  an  authority  to  show  that 
there  was  not  a  valid  indorsement  from  Edwards  to  Tingey. 

Alderson,  B.  : 

I  do  not  see  any  distinction  in  principle  between  this  case  and 
that  of  Marston  v.  AUen.     Suppose  Brown  had  got  possession  of 
(1)  4  B.  B.  762  (I  Bos,  &  P.  648). 
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the  bill  by  stealing  it,  if  the  bill  was  indorsed  generally  by  a  person      Babber 
competent  to  indorse  it,  the  party  to  whom  Brown  delivered  it  for    biohabds 
valae  and  without  notice  would  have  a  right  to  sue  on  it.    This 
'case  is  distinguishable  from  Lloyd  v.  Howard,  which  only  decided       [  *66  ] 
that  there  was  no  indorsement  to  the  person  in  the  situation  of 
Brown.    But  if  in  that  case  there  had  been  an  allegation  of  an 
indorsement  from  the  payee  to  the  person  who  gave  value  for  the 
bill,  the  latter  might  have  recovered,  that  is,  subject  to  the  equities 
arising  from  the  bill  having  been  indorsed  after  it  was  due.    By 
the  law  merchant  every  bond  fide  holder  of  a  bill,  notwithstanding 
any  prior  fraud,  has  full  authority  to  transfer  the  bill  or  sue 
upon  it. 

Pollock,  C.  B.  : 

I  agree  with  the  rest  of  the  Court,  and  indeed  I  expressed  a 

similar  opinion  at  Nisi  Frius.    It  would  peril  the  law  merchant 

with  reference  to  bills  of  exchange,  if  we  were  to  hold  the  doctrine 

now  contended  for.    No  doubt  courts  of  justice  ought  to  repress 

all  abuse  of  bills  of  exchange  by  persons  whose  only  object  is  to 

defraud  the  public ;  but  at  the  same  time  they  ought  not  to  forget 

the  extreme  importance  to  a  commercial  community  that    the 

negotiability  of  these  instruments  should  not  be  restricted.    A 

person  who  takes  a  bill  indorsed  generally  is  not  bound  to  inquire 

whether  the  bill  has  been  properly  transferred  or  not.    Lloyd  v. 

Howard  only  decided  that,  where  the  holder  puts  his  name  on  the 

bill  and  delivers  it  to  another  person  for  a  special  purpose,  not 

intending  to  make  the  latter  indorsee,  that  is  not  an  indorsement 

to  him.    But  it  is  quite  clear  that  the  delivery  to  him  authorised 

him  to  apply  it  to  the  special  purpose.    In  this  case,  as  between 

Edwards  and  Tingey,  there  may  have  been  no  intention  to  give  the 

latter  a  title;  but  there  was  an  intention  to  give  a  title  to  the 

person  to  whom  Brown  might  deliver  it,  and  he  delivered  it  to 

Tingey. 

Rule  refused. 

9 

POWELL  V.  HOYLAND.  mo. 

(6  Ex.  67—73 ;  S.  C.  20  L.  J.  Ex.  82 ;  16  L.  T.  369.)  ^''^'  ^'  ^^• 

^                                                                                     '  1851. 

The  plaintiff  being  lawfully  possessed  of  certain  bills  of  exchange  given  Jan,  15. 

him  by  D.,  a  trader,  the  defendant,  acting  on  behalf  of  creditors  of  D.,  who  

had  ti^en  proceedings  to  make  him  bankrupt,  came  to  the  plaintiff  when  [  ^^  I 
ill  in  bed,  and  demanded  the  bills,  and,  on  the  plaintiff  *s  refusal  to  give 
them  up,  told  him  that  if  he  did  not  the  expense  of  the  bankruptcy  would 

B.B. — ^VOL.  LZXXVI.  13 
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FowBLL  fall  on  him,  and  the  Commissioner  would  be  very  severe  with  him.    The 

«.  plaintiff  was  much  agitated,  and  delivered  up  the  bills.    The  plaintiff's 

HoTLAND.  agent  afterwards,  while  the  bills  were  in  the  defendant's    possession, 

informed  him  of  the  circumstances  under  which  they  had  been  given  to  the 
plaintiff,  and  told  him  that  he  (the  defendant)  and  his  employers  had  no 
right  to  them ;  but  the  defendant,  notwithstanding,  handed  them  over  to 
his  employers.  In  ti'over  for  the  bills :  Held,  first,  that  the  original  taking 
was  not  a  conversion,  inasmuch  as  there  was  no  such  duress  as  would  have 
avoided  a  contract,  or  have  enabled  the  plaintiff  to  maintain  trespass 
de  bonis  CLsportatis, 

Secondly,  that  the  defendant  was  guilty  of  a  conversion  by  delivering  the 
bills  to  his  employers  after  notice  of  the  facts. 

Trover  for  bills  of  exchange.    Plea,  Not  guilty. 

At  the  trial,  before  Gresswell,  J.,  at  the  Cheshire  Spring  Assizes, 
1850,  it  appeared  that  the  plaintiff  had  carried  on  the  business  of 
an  ironmonger  in  partnership  with  one  Dathan ;  and  that,  on  the 
dissolution  of  the  partnership  in  February,  1849,  the  plaintiff's 
share  in  the  business  was  ascertained  to  be  8002.,  and  bills  for  that 
amount,  at  various  dates,  were  given  to  him  by  Dathan,  who  con- 
tinued to  carry  on  the  business.  In  November,  Dathan,  being  in 
difficulties,  left  his  place  of  business,  and  was  on  the  point  of 
quitting  the  country,  when  he  was  stopped  by  some  of  his  creditors, 
and  proceedings  were  taken  by  Messrs.  Yates  &  Co.,  who  were 
large  creditors  of  Dathan,  to  make  him  bankrupt.  It  being  known 
that  some  of  the  bills  were  in  the  plaintiff's  possession,  Yates  &  Co. 
sent  the  defendant  to  demand  them,  supposing  that  the  plaintiff's 
right  to  them  could  be  impeached  on  the  ground  that  they  were 
given  to  him  by  way  of  fraudulent  preference,  although,  on  the 
trial,  it  was  clear  that  he  was  entitled  to  them.  The  mode  in 
which  the  bills  were  obtained  was  thus  detailed  in  the  evidence  of 
Mrs.  Phillips,  the  sister  of  the  plaintiff :  "  The  plaintiff  was  ill  in 
bed  when  the  defendant  came,  on  the  81st  of  December,  1849.  The 
defendant  asked  if  Mr.  Powell  lived  there,  and  I  said  he  did.  Mrs. 
Powell  said  he  was  too  ill  to  be  seen.  The  defendant  said  he  must 
see  him,  as  he  had  come  on  business.  She  said,  where  from  ?  He 
said,  from  Manchester ;  and  that  he  was  come  for  some  bills  (the 
[  *68  ]  bills  now  in  question)  *that  Mr.  Dathan  had  given  him  (the  plain- 
tiff). The  defendant  said,  he  must  take  the  bills  back  with  him; 
that,  if  he  did  not,  the  creditors  would  have  about  Sa.  4d.  in  the 
pound  less  to  receive.  Mrs.  Powell  said,  '  Phillips,  come  up  stairs 
with  us  ; '  and  they  all  went  to  the  plaintiff's  room.  The  defendant 
told  the  plaintiff  he  had  come  for  those  bills.  The  plaintiff  said, 
'  they  are  my  own  property ;  I  have  no  right  to  give  them  up  to 
you.'     The  defendant  said,  *  you  must  give  them  up.    I  must  take 
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them  back  with  me,  or  else  they  will  make  Mr.  Dathan  bankrupt      Powell 
as  soon  as  I  return  home.'    The  plaintiff  said, '  I  do  not  think  I  can     hotland 
give  them  up.    Is  there  any  one  I  can  call  in  to  consult  with  ? ' 
And  I  said,  '  I  was  a  stranger,  and  did  not  know  any  one.'    Mrs. 
Powell  said, '  I  do  not  think  there  is  any  one  but  my  brother,  and 
he  is  not  very  well.'    The  defendant  said,  '  there  is  no  time,  I  must 
return.'    The  plaintiff  said,  the  notice  was  too  short  to  part  with  so 
large  a  sum.    The  defendant  said,  if  Mr.  Powell  did  not  give  them 
up,  he  would  be  compelled  to  give  them  up,  and  the  bankruptcy 
would  cost  Mr.  Powell  2001.  and  the  expenses  would  fall  on  him ; 
and  if  he  would  not  give  them  up,  the  Commissioner  would  be  very 
severe  with  Mr.  Powell.    The  plaintiff  was  then  much  agitated, 
and  said  he  thought  it  was  not  right,  and  did  not  know  what  to  do. 
He  said  he  had  never  seen  the  defendant  before,  and  that  he  gave 
them    up    to    the  defendant  for  the  purpose  of  being  given    to 
Yates  &  Co.    Hoyland  got  them,  and  took  them  away  with  him." 
After  this,  a  demand  was  made  on  the  defendant  for  the  bills  by  a 
witness  who  was   subsequently  called,  and  who  said  he  saw  the 
defendant,  and  told  him  he  had  come  to  demand  the  bills  which 
had  been  obtained  surreptitiously  from  the  plaintiff.     The  defen- 
dant said,  that  after  what  had  been  said  to  him  on  the  1st  of 
January,  at  Manchester,  Yates  &  Co.  had  no  power  to  retain  the 
bills,  and  he  had  made  up  his  mind  they  would  have  to  be  given 
back;  but  that  they  were  not  then  in  his  possession.     The  same  wit- 
ness further  stated  :  * ''  On  the  1st  of  January  the  defendant  called       I  *^^  I 
on  me  in  Manchester,  and  said  he  had  been  to  the  plaintiff,  and  had 
obtained  bills  that  Powell  held  ;  and  I  expressed  my  astonishment 
that  the  plaintiff  should  have  parted  with  them.    I  told  him  he 
had  no  right  to  the  bills  whatever.    Mr.  M.,  representing  Yates  & 
Co.,  was  with  him.     I  explained  the  manner  in  which  the  bills 
had  been  obtained  from  Dathan,  and  the  consideration  for  them ; 
and  I  said  that  they  had  no  more  right  with  them  than  I  had ;  the 
defendant  said,  they  conceived  the   bills  had   been  obtained  by 
fraudulent  preference." 

It  was  contended  for  the  defendant,  that  there  was  no  evidence 
to  go  to  the  jury  of  a  conversion  by  him.  The  learned  Judge 
thought  there  was;  and,  in  his  summing  up,  he  directed  the 
attention  of  the  jury  to  the  circumstances  of  the  original  taking  of 
the  bills  by  the  defendant,  as  rendering  him  liable  in  the  action.  A 
verdict  having  been  found  for  the  plaintiff — 
In  the  following  Easter  Term,  a  rule  was  obtained  to  set  aside 

18—2 
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Powell      this  verdict,  and  for  a  new  trial,  on  the  ground  of  misdirection; 
HoYLAKD.    against  which — 

Welsby  and  Atherton  showed  cause  in  last  Michaelmas  vacation 
(Dec.  8) : 

There  was  evidence  of  a  conversion.  The  plaintiff  was  clearly 
entitled  to  the  bills;  and  the  defendant  obtained  them  from  the 
plaintiff,  then  being  in  a  weak  and  infirm  state  of  mind  and  body, 
by  threats  and  false  representations,  amounting  in  law  to  duress. 
The  case  resembles  that  of  Grainger  v.  Hill  (l),  where  it  was  held, 
that  trover  would  lie  for  a  ship's  register,  which  had  been  obtained 
from  the  plaintiff  by  means  of  an  arrest  under  a  capias,  which  had 
been  issued  ostensibly  for  a  debt,  but  in  reality  to  frighten  the 
plaintiff  into  giving  up  the  register. 

[  *70  ]  (Parkb,  B.  :  Could  trespass  de  bonis  asportatis  be  maintained  ♦for 

this  taking  ?) 

Wherever  the  original  taking  is  wrongful,  the  party  injured  has 
an  option  of  suing  in  trespass  or  trover,  which  are  convertible 
remedies. 

(Martin,  B.  :  Leave  and  licence  would  be  a  good  answer  to  an 
action  of  trespass.) 

Such  a  plea  could  only  be  supported  by  proof  of  free  consent.  Here 
the  seeming  consent  is  in  truth  no  consent,  since  it  was  extorted 
by  menaces  and  fraud. 

(Parkb,  B.  :  Suppose  a  plea  of  Not  guilty  only,  where  a  person 
voluntarily  delivers  a  chattel  to  another,  how  can  the  latter  be  said 
to  take  it  vi  et  armis  ?) 

Here  the  plaintiff  acted  under  the  influence  of  fear,  induced  by 
fraud,  so  that  in  point  of  law  the  taking  was  in  invitum. 

(Parkb,  B.  :  If  the  plaintiff  had  given  his  promissory  note,  could 
he,  under  these  circumstances,  have  avoided  it  on  the  ground  of 
duress?  Unless  there  be  such  duress  as  would  have  vacated  a 
contract,  trespass  could  not  be  maintained;  and  it  is  difficult  to 
see  how  an  act  of  taking  can  be  treated  as  a  conversion,  which 
would  not  be  the  foundation  of  an  action  of  trespass.    If  a  person 

(I)  4  Bing.  N.  0.  212. 
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throagh  the  fraadalent  representations  of  another,  delivers  to  him      Powell 
a  chattel,  intending  to  pass  the  property  in  it,  the  latter  cannot  be     hotlakd. 
indicted  for  larceny,  but  only  for  obtaining  the  chattel  under  false 
pretences.) 

The  authorities  show,  that  where  there  is  not  only  a  semblance 
of  consent  but  an  actual  consent,  if  it  be  obtained  by  fraud  trover 
will  lie.  Thus,  where  goods  are  purchased  with  the  fraudulent 
intention  of  never  paying  for  them,  the  property  in  the  goods  does 
not  pass  to  the  vendee :  Load  v.  Qreen  (i).  Or  suppose  goods  were 
obtained  from  the  owner  by  a  person  who  made  him  intoxicated, 
that  would  be  a  wrongful  taking,  for  which  trespass  would  lie.  So 
it  a  person  obtained  goods  from  an  insane  person,  knowing  him  to 
be  such.  Here  a  fraud  was  practised  on  the  plaintiff,  who,  from 
his  state  of  health  and  nerve,  was  incapable  of  exercising  a 
judgment 

At  all  events,  the  defendant  was  guilty  of  a  conversion  *in       [  *7i  ] 
handing  over  the  bills  to  his  employers,  after  he  had  notice  that 
they  had  no  right  whatever  to  them. 

Pulling  in  support  of  the  rule : 

This  was  not  a  tortious  act  of  taking,  for  which  trespass  would 
lie,  but  a  voluntary  delivery  of  the  bills  at  the  defendant's  request, 
on  his  telling  the  plaintiff,  that  if  he  did  not  give  them  up,  he 
would  suffer  for  it,  and  be  subject  to  great  expense.  The  bills  were 
supposed  to  have  been  obtained  from  the  bankrupt  by  way  of 
fraudulent  preference,  so  that  there  was  colourable  ground  for  the 
creditors  endeavouring  to  get  possession  of  them ;  and  the  defendant 
only  expressed  his  opinion  of  the  consequences  which  would  result 
from  the  plaintiff's  refusing  to  deliver  them  up.  The  plaintiff  was 
capable  of  exercising  a  judgment  upon  the  matter.  It  might  as 
well  be  said,  that  an  attorney  who  obtains  payment  of  a  debt  not 
recoverable  by  law,  by  sending  a  letter  threatening  to  put  the 
law  in  force,  obtains  the  money  tortiously.  Grainger  v.  HiU  is 
distinguishable,  for  there  there  was  a  restraint  of  the  person. 

Cur.  adv.  vtdt. 

Parke,  B.,  in  Michaelmas  vacation  (Dec.  16),  said,  after  stating  the 
facts  and  evidence  as  above  set  forth : 
We  are  all  clearly  of  opinion,  that  the  original  taking  of  the  bills 
(1)  71  B.  R.  627  (15  M.  &  W.  216). 
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PowKLL  did  not  constitute  a  conversion;  for  there  was  no  taking  under 
HoYLAND.  such  duress  as  would  support  an  action  of  trespass.  In  truth, 
there  was  no  proof  of  any  duress  whatever,  because  a  mere  state- 
ment that  the  plaintiff  would  have  the  expense  of  the  commission 
to  pay,  is  not  a  duress  which  would  vacate  a  promissory  note  or 
bond  on  the  ground  of  duress;  nor  is  it  enough  to  make  the 
obtaining  goods  by  such  a  threat  itself  an  illegal  act  of  trespass,  so 
as  to  render  it  a  conversion.  We  also  think  there  was  no  evidence 
in  the  original  transaction  of  any  fraud  committed  by  the  defendant, 
[  *72  ]  80  as  to  enable  the  plaintiff  to  recover  upon  *that  ground ;  that  is, 
supposing  that  if  the  goods  were  obtained  by  fraud,  an  action  of 
trespass  would  lie  for  taking  them,  which  is  a  very  doubtful  matter. 
My  impression  is  it  would  not,  because  fraud  does  transfer  the 
property,  though  liable  to  be  divested  by  the  person  deceived,  if  he 
chooses  to  consider  the  property  as  not  having  vested.  But  there 
is  no  evidence  in  this  case  of  any  fraud  in  the  original  transaction. 
The  Court  of  Common  Pleas  decided,  in  Grainger  v.  HiU,  that 
where  a  ship's  register  had  been  obtained  from  a  captain  of  a  ship 
by  arresting  him  for  a  debt,  the  object  of  the  arrest  being  to  get 
the  register  from  him,  an  action  of  trover  might  be  maintained. 
There  the  Coubt  proceeded  on  the  ground  that  it  was  an  illegal 
duress, — whether  it  was  so  or  not  is  another  question  ; — but  they 
proceeded  on  the  ground  that  the  register  was  obtained  by  duress 
and  imprisonment.  That  differs  from  the  present  case,  because 
here  there  was  no  duress  at  all.  Therefore,  upon  the  original 
transaction,  we  are  clearly  of  opinion  that  there  was  no  sufficient 
trespass,  and  therefore  no  conversion.  It  was  admitted  in  argu- 
ment, and  rightly  admitted,  that  unless  the  original  act  of  taking 
could  be  the  subject  of  an  action  of  trespass,  it  could  not  be  a 
conversion  in  an  action  of  trover.  There  is,  however,  a  part  of  the 
case  on  which  we  will  defer  our  judgment  until  we  have  consulted 
the  learned  Judge ;  that  is,  whether  or  not  the  bills  were  in  the 
possession  of  the  defendant  at  the  time  the  explanation  was  made 
to  him,  on  the  Ist  of  January,  of  the  circumstance  that  the  plaintiff 
was  clearly  entitled  to  the  bills,  and  that  they  were  delivered  to 
him  under  a  misapprehension.  If  that  took  place  before  the  bills 
were  delivered  to  the  defendant's  employers,  Yates  &  Co.,  it  may 
possibly  amount  to  a  conversion.  If  that  notice  was  not  given 
until  after  the  bills  got  into  the  possession  of  Yates  &  Co.,  then  it 
was  too  late,  because  the  defendant  was  certainly  Not  guilty  of  a 
[  ♦TS  ]       conversion  by  handing  over  the  *bills  of  exchange  to  his  employers. 
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There  is  no  doubt,  that  though  the  defendant  did  not  receive  those      Powell 
bills  for  himself,  but  as  the  agent  of  Yates  &  Co.,  he  may  be  liable     hoyland. 
in  an  action  of  trover,  if  the  facts  show  a  conversion  by  him.     We 
will  consult  the  learned  Judge  on  the  point,  and  intimate  our 
opinion  next  Term. 

Parke,  B.,  now  said  : 

We  find  that  my  brother  Gbbsswell's  ruling  did  proceed,  not 
only  upon  the  original  taking,  but  also  on  the  ground  that  there 
was  evidence  of  a  subsequent  conversion,  inasmuch  as  whilst  the 
defendant  had  the  bills  in  his  hands  the  transaction  was  explained 
to  him,  and  he  was  told  that  he  had  no  right  whatever  to  the  bills, 
and  that  the  property  in  them  belonged  to  the  plaintiff;  and  not- 
withstanding that  he  afterwards  handed  them  over  to  his  employers. 
It  was  not  quite  clear  from  my  learned  brother's  report,  whether,  at 
the  time  of  the  communication  to  the  defendant  that  he  had  no 
title  to  the  bills,  he  had  the  bills  in  his  possession,  or  had  handed 
them  over  to  his  employers.  It  turns  out  that  the  communication 
was  made  whilst  he  had  the  bills  in  his  possession,  and  when  he 
knew  that  he  clearly  had  no  title  to  them ;  therefore  the  handing 
over  the  bills  afterwards  to  Yates  &  Go.  was  a  conversion  by  the 
defendant.     The  result  is,  that  my  brother  Cresswbll's  ruling  was 

right,  and  the  rule  must  be  discharged. 

Rvle  discharged. 

SADD  V.  Th^  MALDON,  WITHAM,  and  BKAINTEEE       is^i. 

'  '  Jan.  22. 


RAILWAY  COMPANY  (1). 

(6  Ex.  143—149;  S.  0.  20  L.  J.  Ex.  102;  GEaiL  Gas.  779 ;  16  L.  T.  370.) 

Under  the  16th  section  of  the  Bailways  Clauses  Consolidation  Act, 
8  &  9  Yict.  c.  20,  a  Bailway  Company,  empowered  by  a  special  Act, 
incorporating  the  provisions  of  the  general  Act,  to  construct  '*  a  railway 
and  works "  within  certain  limits  as  to  space  and  time,  may  within  such 
limits,  without  the  consent  of  the  owner,  take  the  land  for  the  purpose  of 
constructing  the  various  works  mentioned  in  the  16th  section  of  the  general 
Act,  although  such  works  be  not  necessary,  but  only  convenient  for  the 
purposes  of  the  Company. 

This  was  a  special  case,  stated  for  the  opinion  of  this  Court  by 
an  order  of  Fatteson,  J.  The  defendants  were  a  Company  incor- 
porated by  the  9  &  10  Vict.  c.  lii.,  by  which  they  were  empowered 
to  make  and  maintain  a  railway,  called  "The  Maldon,  Witham, 
and  Braintree  Bailway ; "  and  in  pursuance  of  such  powers,  they 

(1)  Cited,  AU.'Oen.  v.  Metropolitan  By,  Co.  [.1894]  1  Q.  B.  384,  390,  69  L.  T. 
811,  C.  A. 
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Sadd  constructed  the  line,  and  opened  it  for  public  traffic  on  the  1st  of 

maldon,  October,  1848.    But  at  that  time  the  station  at  the  Maldon  ter- 

^  AND**'  niinus,  and  the  works  and  conveniences  connected  therewith,  were 

Braintree  in  an  unfinished  state,  and  were  not  completed.    On  the  deposited 

Railway  Go  *  *.  m. 

plan,  a  Parliamentary  centre  of  the  line  was  delineated,  and  on 
each  side  of  it  certain  limits  of  deviation  were  marked  out.  The 
Company  constructed  their  line  to  the  left  of  the  Parliamentary  centre 
of  the  line  marked  on  the  plan,  but  within  the  limits  of  deviation. 

The  plaintiff  was  seised  in  fee  of  a  wharf  on  the  river  Black- 
water,  and  was  also  the  lessee  of  a  strip  of  land,  both  of  which 
were  within  the  limits  of  deviation.  Prior  to  the  1st  of  October, 
1848,  the  defendants  had  commenced,  and  they  afterwards  pro- 
ceeded to  complete,  the  station  and  works  at  the  Maldon  terminus ; 
and  for  that  purpose  they  laid  down  sidings  and  additional  lines 
for  the  convenient  working  of  the  railway;  and  in  September, 
1848,  the  defendants  commenced  making,  and  afterwards,  and 
after  the  1st  of  October,  1848,  but  within  the  time  limited  for  the 
execution  of  their  powers,  without  the  consent  of  the  plaintiff,  pro- 
ceeded to  construct,  and  laid  down  and  constructed  a  line  of  rails, 
and  the  works  necessary  for  supporting  and  carrying  the  same 
through  the  said  two  pieces  of  land,  and  communicating  with  the 
said  river,  for  the  purpose  of  facilitating  the  communication  between 
the  river  and  the  railway  and  station,  and  for  the  purpose  of 
[  ♦H4  ]  *receiving,  depositing,  loading,  and  unloading  goods  to  be  carried 
upon  the  railway,  and  for  the  more  convenient  using  and  working 
of  the  same,  which  said  last-mentioned  line  of  rails  was  also 
within  the  limits  of  deviation  shown  on  the  said  deposited  plans. 

Before  taking  possession  of  or  interfering  with  any  part  of  the 
said  two  pieces  of  land  for  the  purposes  of  the  said  works,  the 
defendants  observed  all  such  matters  as  are  required  by  the 
8  &  9  Vict.  c.  16,  to  authorise  an  entry  on  and  taking  by  a  Railway 
Company,  under  the  85th  section,  of  lands  which  they  have  the 
power  to  purchase  compulsorily ;  and  they  did  no  unnecessary 
damage  in  the  construction  of  the  works. 

The  plaintiff  contended,  that  the  Company  were  not  authorised 
to  take  any  part  of  the  said  two  pieces  of  land,  without  his  con- 
sent, for  the  purposes  aforesaid.  The  defendants  contended,  that  it 
was  one  of  the  works  and  conveniences  authorised  by  the  Acts  to  be 
made  within  the  prescribed  limits  of  deviation,  and  that  they  were 
entitled  to  take  the  same  without  the  plaintiff's  consent,  under  the 
compulsory  clauses  of  the  statutes. 
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The  qaestion  for  the  opinion  of  the  Court  was,   whether  the        Sadd 

defendants  were  justified,  under  the  powers  of  the  Act  and  the      maldon, 

special  Act  incorporated  therewith,  in  constructing  the  said  works      ^'Ind**' 

through  the  said  two  pieces  of  land  without  the  plaintiflf's  consent.    Bbainteeb 

,  Railway  Co. 

If  the  Court  should  be  of  opinion  that  they  were  not,  judgment  by 

confession  was  to  be  entered,  damages  lOZ. ;  if  otherwise,  a  nolle 

prosequi  was  to  be  entered. 

Bramwell  for  the  plaintiff  : 

The  defendants,  having  taken  the  plaintiff's  land  without  his 
consent,  are  bound  to  show  clearly  that  they  were  duly  invested 
with  that  power.  By  the  20th  section  of  the  special  Act  of  the 
Company,  9  Vict.  c.  lii.,  which  incorporates  the  provisions  of 
the  Railways  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  20,  "it 
*8hall  be  lawful  for  the  Company  to  make  and  maintain  the  railway  [  *H5  ] 
and  works  in  the  line  and  upon  the  lands  "  delineated  upon  deposited 
plans,  '*  and  to  enter  upon,  take,  and  use  such  of  the  said  lands  as 
shall  be  necessary  for  such  purpose."  And  by  the  24th  section  of 
the  same  Act,  **  the  quantity  of  land  to  be  taken  by  the  Company 
for  extraordinary  purposes  shall  not  exceed  twenty  acres."  The 
plaintiff  contends,  upon  the  true  construction  of  the  special  and 
general  Acts,  that,  although  the  Company  may  take  any  land,  and 
without  limit  as  to  quantity,  which  may  be  found  necessary  for  the 
construction  of  their  line,  by  compulsion,  they  are  not  empowered 
to  take  any  land  for  the  purposes  of  convenience,  without  having 
first  obtained  the  consent  of  the  owner  of  the  land.  They  might, 
it  is  admitted,  have  taken  this  land  in  the  first  instance  by  com- 
pulsion, for  the  construction  of  their  railway.  The  defendants* 
case,  therefore,  falls  within  the  45th  section  of  the  8  it  9  Vict.  c.  20, 
which  enacts,  that  "  It  shall  be  lawful  for  the  Company,  in  addition 
to  the  lands  authorised  to  be  compulsorily  taken  by  them  under  the 
powers  of  this  or  the  special  Act,  to  contract  with  any  party  willing 
to  sell  the  same,  for  the  purchase  of  any  land  adjoining  or  near  to 
the  railway,  not  exceeding  in  the  whole  the  prescribed  number  of 
acres,  for  extraordinary  purposes,  that  is  to  say,  for  the  purpose  of 
making  and  providing  additional  stations,  yards,  wharfs,  and  places 
for  the  accommodation  of  passengers,  and  for  receiving,  depositing, 
and  loading  or  unloading  goods  or  cattle  to  be  conveyed  upon  the 
railway,  and  for  the  erection  of  weighing  machines,  toll-houses, 
offices,  warehouses,  and  other  buildings  and  conveniences,  for  the 
purpose  of  making  convenient  roads  or  ways  to  the  railway,  or  any 
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Sadd        other  purpose  which  may  be  requisite  or  convenient  for  the  forma- 
MArj)ON,      tion  or  use  of  the  railway."     There  is  a  distinction  to  be  observed 
^  AMD***     ^^  *^®  ^^^  between  necessary  and  convenient  works.    Lord  Chan- 
BBAiNTRKE    ccUor  *CoTTENHAM,  in  Cothev  V.  The  Midland  Railway  Company  (i), 
[  *146  ]       adverts  to  this  distinction  as  follows  :  "  I  consider/'  said  his  Lord- 
ship, "  that  all  land  authorised  to  be  taken  as  necessary,  in  the 
terms  of  the  Act,  for  the  purpose  of  making  and  maintaining  the 
railway  and  works,  is  liable  to  be  so  taken,  whether  necessary  for 
the  actual  line  of  the  railway,  or  for  stations  or  other  conveniences 
necessary  for  the  working  of  the  railway." 

(Parke,  B.  :  Why  may  not  the  Company  take  the  land,  if  it  be 
done  within  the  prescribed  time,  and  it  be  within  the  limits  of 
deviation  ?) 

The  Company  were  only  empowered  to  make  the  line;  and 
having  once  fixed  its  course,  they  were  not  authorised  to  alter  it,  as 
that,  in  effect,  would  be  to  construct  another  line. 

Bovill,  contra : 

The  45th  section  of  the  general  Act  does  not  apply  to  this  case ; 
and  the  same  observation  is  applicable  to  the  passage  which  has 
been  quoted  from  the  judgment  of  Lord  Chancellor  Cottbnham,  in 
the  case  of  Coiher  v.  The  Midland  Railway  Company,  And  the 
question  as  to  the  necessity  of  the  works  does  not  here  arise.  These 
works  have  been  constructed  upon  land  delineated  in  the  plan,  and 
include  a  permanent  way  or  accommodation  works  connected  with 
the  line.  Both  these  classes  of  works  are  embraced  by  and  pro- 
vided for  by  the  16th  section  of  the  general  Act ;  and  upon  that 
section  the  defendants  rely.  It  enacts  that,  "  subject  to  the  pro- 
visions and  restrictions  in  this  and  the  special  Act,  and  any  Act 
incorporated  therewith,  it  shall  be  lawful  for  the  Company,  for  the 
purpose  of  constructing  the  railway,  or  the  accommodation  works 
connected  therewith  hereinafter  mentioned,  to  execute  any  of  the 
following  works,  that  is  to  say,  they  may  make  or  construct  in,  upon, 
across,  under,  or  over  any  lands,  or  any  streets,  hills,  valleys,  roads, 
railroads  or  tramroads,  rivers,  canals,  brooks,  streams,  or  other 
[  ♦147  ]  waters  *within  the  lands  described  in  the  said  plans,  or  mentioned 
in  the  said  books  of  reference  or  any  correction  thereof,  such 
temporary  or  permanent  inclined  planes,  tunnels,  embankments, 

(1)  2  Ph.  474. 
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aqueducts,  bridges,  roads,  ways,  passages,  conduits,  drains,  piers,        Sadd 
arches,  cuttings,  and  fences  as  they  think  proper."    By  the  terms  of     malW, 
that  section,  the  Company  are  empowered  to  take  the  land  by  com-     ^"^d**' 
pulsion,  if  they  shall  think  it  reasonably  necessary  for  the  purposes    bbaintreb 
of  the  line.    In  Beardmer  v.  London  and  North  Western  Railway 
Company  (i),  Lord  Chancellor  Cottenham  held,  that  this  16th  section 
comprehends  all  collateral  works,  therein  called  accommodation 
works,  which  may  become  necessary  in  consequence  of  the  formation 
of  the  railway  itself.     *     *     * 

Bramwell,  in  reply : 

The  16th  section  has  no  application  here.  If  the  defendants 
were  authorised  by  the  provisions  of  that  section,  the  45th  section 
is  altogether  superfluous.  The  16th  section  does  not  give  the 
power  of  taking  the  land,  but  merely  of  executing  certain  works 
mentioned  in  it.  The  45th  section  authorises  the  Company  to  take 
the  land  which  is  necessary  for  the  line ;  and  it  is  submitted  that 
the  judgment  of  Lord  Chancellor  Cottenham,  in  the  first  case  cited, 
proceeded  upon  that  ground.  If  the  defendants'  argument  be  cor- 
rect, the  Company  may  take  any  number  of  acres  beyond  twenty, 
for  the  purpose  of  extraordinary  works. 

Pollock,  C.  B.  : 

I  am  of  opinion  that  the  defendants  are  entitled  to  the  judgment  of 
the  Court,  and  therefore  that  a  noUe  prosequi  ought  to  be  entered. 
The  simple  question  in  the  case  is,  whether,  looking  at  the  maps 
and  plans  *  which  have  been  properly  deposited,  the  notices  given,  [  *148  ] 
and  the  fact  of  the  special  Act  of  the  Company  being  incorporated 
with  the  general  Act,  the  defendants  were  entitled  to  make  a  com- 
munication between  the  terminus  of  their  line  and  any  part  of  the 
river  Blackwater,  within  the  limits  of  deviation  as  marked  in  the 
plans.  The  16th  section  of  the  general  Act  explains  the  meaning 
of  the  word  "  works."  Now,  under  the  language  of  this  section,  the 
Company  alone  are  to  be  the  judges  of  the  propriety  of  the  works 
which  they  propose  to  execute  for  their  line.  If  they  act  in  an 
unjust  and  arbitrary  manner,  (as,  for  instance,  by  taking  land  with 
a  view  to  favour  the  business  of  one  man's  wharf  in  preference  to 
that  of  another,  or  to  injure  that  of  another  without  any  regard  to 
public  convenience),  it  may  be  that  they  would  be  restrained  from 
pursuing  such  a  course  of  proceeding  by  a  court  of  equity ;  but 

(1)  84  E.  E.  27  (I  Mac.  &  G.  112). 
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Sadd  we  have  nothing  to  do  with  that  question,  and  have  merely  to  decide 
Maldon,  whether  the  defendants  were  entitled  to  do  what  they  have  done. 
^"nd**'  ^*  ^PP^fi-^s  to  me  that,  under  these  Acts  of  Parliament,  they  were  so 
Bbaintreb  entitled ;  for  they  are  within  the  limit  as  to  time,  which  extends 
the  period  to  three  years,  and  they  are  within  the  prescribed  limits 
of  deviation  as  to  space ;  and  they  were  consequently  enabled  to 
make  any  of  the  works  of  this  description  they  might  think  necessary 
or  proper  for  the  use  and  benefit  of  the  line.  The  distinction 
attempted  to  be  made  by  the  learned  counsel  for  the  plaintiff 
between  works  of  necessity  and  works  of  convenience,  as  it  seems 
to  me,  has  no  existence  in  the  Act,  and  consequently  cannot  be 
supported.  The  defendants  are  at  liberty  to  take  certain  lands 
within  the  16th  section ;  and  as  they  have  complied  with  the  pro- 
visions of  the  Acts  of  Parliament  with  respect  to  the  restrictions  of 
time  and  space,  they  are  entitled  to  take  the  land  in  questibn  under 
that  section  of  the  general  Act. 

Parke,  B.  : 

I  entirely  agree  with  the  opinion  expressed  by  the  Lord  Chief 
[  *149  ]  Baron.  If  there  had  been  no  such  section  *in  the  Act  as  the  16th 
a  question  might  have  arisen  as  to  the  power  of  the  defendants  to 
take  this  land ;  and  I  do  not  give  any  opinion  as  to  what  their 
power  would  have  been  irrespective  of  that  section.  But  under  the 
16th  section  I  have  no  doubt  that  the  defendants  were  authorised  to 
make  this  communication  with  the  river ;  they  had  not  exhausted 
all  the  powers  given  them  by  the  Act,  and  they  had  not  finished  all 
their  works.  I  therefore  think  that  it  is  impossible  to  say  that 
they  had  not  the  power  of  taking  this  land,  for  they  are  within  the 
limitations,  both  as  to  time  and  space,  imposed  on  them  by  the  Acts 
of  Parliament.  Then  with  respect  to  the  45th  section,  I  am  of 
opinion  that  it  does  not  apply  to  this  case,  but  that  it  has  reference 
to  lands  wanted  for  additional  conveniences,  only  as  land-owners 
may  be  willing  to  sell  them,  and  which  lie  beyond  the  limits  of 
deviation,  the  amount  being  limited,  under  the  special  Act,  to  the 
extent  of  twenty  acres.  That  section  does  not  control  the  16th 
section ;  nor  is  the  point  at  all  affected  by  the  judgment  of  Lord 
CoTTENHAM  in  Cother  v.  The  Midland  Railway  Company. 

Aldbrson,  B.  : 

If  the  special  Act  and  the  Railways  Glauses  Act  are  read  together, 
the  case  is  quite  free  from  doubt.     The  20th  section  of  the  9  &  10 
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Vict.  c.  lii.  empowers  the  Railway  Company  to  make  "  a  railway  and        sapd 
works/'  but  does  not  define  what  is  meant  by  those  words.    They     maldon, 
are,  however,  defined  by  the  8  &  9  Vict.  c.  20,  s.  16.     That  section     Witham! 

AND 

gives  the  Company  the  power,  amongst  other  things,  of  making  a    Braintrbe 

permanent  way.    This  is  a  permanent  way  connected  with  the  line 

which  the  Company  have  thought  proper  to  construct;  and  they 

have  obeyed  the  provisions  of  their  Act,  with  reference  to  the 

limits  of  both  time  and  space.    The  Company  having  a  distinct 

authority  to  construct  this  portion  of  their  line,  they  may  therefore 

take  and  use  the  land  within  the  proper  limits. 

Judgment  for  the  defendants^ 


WALSH  V.  SOUTHWOETH.  is^^- 

Jan.  24. 
(6  Ex.  150—158 ;  S.  C.  20  L.  J.  M.  C.  165;  2  L.  M.  &  P.  91 ;  16  L.  T.  391.) 


The  overseer  of  a  township  may  execute  by  deputy  a  warrant  directed  to 
him  to  levy  a  rate,  such  an  act  being  purely  of  a  ministerial  character. 

Under  the  Distress  for  Bates  Act,  1849  (12  &  13  Yict.  c.  14),  s.  1,  the 
party  applying  for  the  warrant  is  the  person  to  whom  the  costs  of  the 
application  are  to  be  paid. 

To  an  action  of  trespass  for  breaking  and  entering  the  plaintiff's  house, 
and  for  taking  his  goods,  the  defendant  pleaded,  that  the  plaintiff's  house 
was  situate  in  a  township  in  which  a  poor-rate  had  been  made ;  and  that, 
on  the  plaintiff  *s  refusing  to  pay  the  same,  the  churchwardens  and  oyerseers 
of  the  township  applied  to  two  justices,  who  issued  a  warrant  to  the  over- 
seers and  constables  of  the  township,  directing  them  to  levy  the  amount  of 
the  rate,  and  6«.  costs  incurred  by  the  churchwardens  and  overseers ;  and 
that  the  defendant  committed  the  act  complained  of  as  the  servant  of  the 
overseers.  Beplication,  that  the  plaintiff,  before  the  distress,  tendered  the 
amount  of  the  rate,  (but  without  the  costs) :  Held,  that  the  plea  was  good, 
as  the  overseers  could  appoint  a  deputy  to  execute  the  warrant ;  and  that, 
on  general  demurrer,  the  word  <* servant"  was  equivalent  to  that  of 
"deputy;"  and  that  the  parties  who  had  obtained  the  warrant  were 
entitled  to  their  costs :  Held,  also,  that  the  replication  was  ill,  as  pleading 
a  tender  of  part  only  of  what  was  due. 

Trespass  for  breaking  and  entering  the  dwelling-house  of  the 
plaintiff,  situate  in  Blackburn,  in  the  county  of  Lancaster,  and 
for  seizing  and  taking  his  goods  and  converting  them  to  the 
defendants'  use. 

Plea,  that  before  and  at  the  time  of  making  the  rate  hereinafter 
mentioned,  and  when  &c.  the  said  dwelling-house  was  within  and 
part  and  parcel  of  the  township  of  Blackburn  aforesaid,  and  that 
W.  Mellor  and  E.  Fisher  were  the  churchwardens,  and  C.  Parkinson, 
J.  Alston,  T.  Thwaites,  J.  Forrest,  and  T.  B.  Chadwick,  were  the 
overseers  of  that  township ;  and  that  before  &c.,  to  wit,  on  &c.^ 
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the  plaintiff,  as  an  inhabitant  and  occupier  of  a  house  and  premises, 
being  the  said  house  &c.  in  the  said  township,  was  duly  rated  and 
assessed  in  respect  of  the  said  house  and  premises  for  the  neces- 
sary relief  of  the  poor  of  the  said  township,  and  for  other  purposes, 
in  the  sum  of  IO5.  4d. ;  which  said  sum  was  afterwards,  and  before 
the  said  times  when  &c.,  duly  demanded  of  him,  and  payment 
thereof  was  refused  by  him  ;  that  the  plaiotiff  was  then  summoned 
by  a  justice  of  the  county  of  Lancaster  to  appear  and  to  show 
cause  why  he  should  not  pay  the  same ;  that  the  said  summons 
was  duly  served  upon  the  plaintiff;  and  that  the  said  church- 
wardens and  overseers,  by  the  said  T.  B.  Chadwick,  as  one  of  the 
overseers,  appeared  before  W.  Earles  and  J.  Earles,  two  of  the 
justices  of  the  said  county,  at  the  time  and  place  mentioned  in  the 
^summons ;  that  the  service  of  the  summons  was  then  duly  proved, 
and  also  the  making  of  the  rate  and  the  assessment  of  the  plain- 
tiff, and  the  demand  and  nonpayment;  that  thereupon  the  said 
justices  then  and  there,  to  wit,  &c.,  according  to  the  form  of  the 
statute,  duly  made  and  issued  their  warrant  in  writing,  under  their 
hands  and  seals,  directed  to  the  overseers  of  the  poor  of  the  town- 
ship of  Blackburn,  in  the  county  of  Lancaster,  and  to  the  con- 
stables of  the  said  township  of  Blackburn,  and  to  all  other  peace 
officers  in  the  said  county,  and  thereby  required  them,  amongst 
other  things,  forthwith  to  make  distress  of  the  goods  and  chattels 
of  the  plaintiff;  and  if,  within  the  space  of  five  days  after  the 
making  of  such  distress,  the  said  sum  of  10^.  4d.,  the  amount  of 
the  said  rate,  and  a  certain  other  sum  of  money,  to  wit,  the  sum 
of  6a.  for  costs  incurred  by  the  said  churchwardens  and  overseers, 
together  with  the  reasonable  charges  of  taking  and  keeping  the 
said  distress,  should  not  be  paid,  that  then  the  said  churchwardens 
and  overseers  should  sell  the  goods  and  chattels  of  the  plaintiff  so 
making  such  default  as  aforesaid,  and  should,  out  of  the  money 
arising  from  such  sale,  retain  the  said  several  sums  of  10a.  4d.  and 
6a.,  making  together  the  said  sum  of  16a.  4d.,  and  should  render 
'to  the  plaintiff  the  overplus,  the  reasonable  charges  of  taking, 
keeping,  and  selling  the  said  distress  being  first  deducted;  and 
if  no  such  distress  as  aforesaid  could  be  found,  that  the  said 
churchwardens  and  overseers  should  certify  the  same  to  the  said 
last-mentioned  justices,  to  the  end  that  such  further  proceedings 
might  be  had  therein  as  to  the  law  doth  appertain ;  which  said 
warrant  afterwards,  to  wit,  on  &c.,  was  delivered  to  the  said  T.  B. 
Chadwick,  so  being  such  overseer  as  aforesaid,  in  due  form  of  law 
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to  be  executed,  and  by  viriue  of  such  warrant  the  defendants,  as 
the  servants  of  the  said  T.  B.  Ghadwick,  so  being  and  as  such 
overseer  as  aforesaid,  and  by  his  command  and  not  otherwise,  and 
for  the  purpose  of  executing  such  warrant  as  such  servants,  and  by 
*8uch  command  as  aforesaid,  to  wit,  at  the  said  times  when  &c., 
broke  and  entered  the  said  dwelling-house  of  the  plaintiff,  in  which 
See.  (the  outer  door  thereof  then  being  open),  and  committed  the 
said  other  supposed  grievances  therein  mentioned,  and  at  the  said 
times  when  &c.,  seized,  took,  and  distrained  the  said  goods,  &c. 
The  plea  then  alleged  that  there  was  no  surplus.    Verification. 

Replication,  that  before  the  committing  of  the  said  trespasses  &c., 
the  plaintiff  tendered  to  the  said  T.  B.  Ghadwick,  then  being  such 
overseer  as  aforesaid,  the  sum  of  10s.  4d.,  being  the  amount  of 
the  assessment,  which  the  said  T.  B.  Ghadwick  then  refused  to 
accept;  and  that,  after  the  said  tender,  and  before  the  distress, 
no  demand  of  the  said  sum  of  10«.  4d.  was  made;  and  he  the 
plaintiff  had  not,  before  making  the  tender,  notice  of  the  making 
and  issuing  of  the  said  warrant  by  the  said  justices  for  the  distress 
and  sale  of  the  goods  and  chattels  of  the  plaintiff.    Verification. 

General  demurrer,  and  joinder.  The  point  marked  in  the  margin 
of  the  demurrer  stated,  that  the  tender  of  the  said  sum  of  lOs.  4d. 
(the  amount  of  the  rate)  after  the  issuing  of  the  summons  and 
the  granting  of  the  warrant,  did  not  affect  the  right  to  distrain. 

Cromptan  in  support  of  the  demurrer : 

If  the  plea  be  good,  and  it  is  submitted  that  it  is,  the  replication 
is  clearly  bad,  for  a  tender  of  a  smaller  sum  is  no  answer  to  a  claim 
for  a  larger.  The  tender  here  did  not  include  the  costs.  In  Cotton 
V.  KadweU  (i)  a  tender  of  the  amount  of  the  rate  without  the  costs 
was  held  sufficient ;  but  in  that  case  the  warrant  made  no  mention 
of  costs.    The  recent  statute  12  &  13  Vict.  c.  14  (2),  puts  the  question 


(1)  1  Nev.  &  M.  443. 

(2)  Sect.  1  enacts,  *'  That  it  shall  be 
lawful  hereafter  for  all  justices  of  the 
peace,  if  in  their  discretion  they  shall 
so  think  fit,  in  any  warrant  of  distress 
they  shall  make  and  issue  for  the 
levying  of  any  sum  or  sums  to  *which 
any  person  or  persons  is  or  are  now 
or  may  hereafter  be  rated  or  assessed, 
in  or  by  any  rate  or  assessment  for  the 
relief  of  the  poor,  or  for  the  highways, 
in  England  or  Wales,  or  in  or  by  any 
other  rate  or  assessment  which  by  law 


now  or  hereafter  is  or  shall  be  directed 
to  be  enforced  or  recovered  in  the  same 
manner  as  a  poor-rate,  or  in  any  war- 
rant for  the  levying  of  any  arrears  of 
the  same,  to  order  that  a  simi,  such  as 
they  may  deem  reasonable,  for  the 
costs  and  expenses  which  such  over- 
seers or  surveyors,  or  the  persons 
appl3ring  for  such  warrant,  shsJl  have 
incurred  in  obtaining  the  same,  shall 
also  be  levied  of  the  goods  and  chattels 
of  the  person  or  persons  against  whom 
such  warrant  shall  be  granted,  together 
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beyond  donbt.  By  tbe  Ist  section  of  the  Act,  it  appears  *that 
the  warrant  may  include  costs ;  and  by  the  6th  section  proceedings 
are  to  be  stayed  if  the  amount  of  the  rate,  "  with  the  amount  of 
all  costs  and  expenses  up  to  that  time  incurred,"  is  paid  or  tendered. 
The  warrant,  therefore,  is  authorised  by  the  Act,  the  plea  is  good, 
and  the  replication  is  no  answer  to  it. 

Paahley,  contrd : 

A  tender  of  the  rate  alone  is  sufficient,  as  it  does  not  appear 
from  the  plea  that  the  plaintiff  had  any  notice  of  the  warrant,  or 
that  any  demand  was  made  *of  the  costs.  It  is,  therefore,  like  a 
tender  of  rent  before  distress :  2  Inst.  107 — '*  If  the  lord  or  his 
bailiff  come  to  distrain  the  beasts  or  goods  of  his  tenant,  (that  he 
may  keep  and  use  his  beasts  or  other  goods,)  he  may  upon  the  land 
tender  the  arrerages ;  and  if  after  that  a  distress  be  taken,  it  is 
wrongful."  According  to  the  usual  practice,  the  costs  are  made 
payable  in  a  separate  part  of  the  instrument,  in  order  that  a 
demand  for  the  rate,  without  the  costs,  may  be  made :  Skingley  y. 
Surridge  (i),  Clark  v.  Woods  (2).  Under  the  old  law,  therefore,  such 
a  tender  would  have  been  sufficient. 

(Aldbrson,  B.  :  If  the  plea  be  good,  the  replication  cannot  be  so. 

The  GouBT  here  intimated  that  they  were  clearly  of  opinion 
that  if  the  plea  was  good,  the  replication  could  not  be  supported.) 

The  plea  is  bad.  The  defendants  justify  as  servants  to  one  of  the 
overseers.  An  overseer  in  general  cannot  appoint  a  deputy  to 
execute  a  warrant. 


with  the  reasonable  charges  of  the 
taking,  keeping,  and  selling  of  the 
distress." 

Sect.  6  enacts,  '*That,  in  all  cases 
where  any  proceedings  have  been  or 
shall  hereafter  be  taken,  to  compel 
payment  of  any  sum  for  which  any 
such  person  is  or  shall  be  so  rated  or 
assessed  as  aforesaid,  if,  at  any  time 
before  such  person  shall  be  committed 
to  and  lodged  in  prison  for  non-pay- 
ment thereof,  or  for  or  by  reason  of 
its  being  returned  to  such  warrant  of 
distress  as  aforesaid,  that  there  are  no 
goods  or  chattels,  or  no  sufficient  goods 
or  chattels  of  such  person  whereon  the 
same  may  be  levied  as  aforesaid,  such 
person    shall   pay  or  tender  to    the 


churchwardens  or  overseers  of  the 
poor,  or  any  of  them,  or  to  the  sur- 
veyor of  highways  respectively,  or 
other  person  authorised  to  collect  or 
receive  such  rate,  the  sum  so  sought 
to  be  recovered,  together  with  the 
amount  of  all  costs  and  expenses  up 
to  that  time  incurred  in  the  proceed- 
ings so  taken  to  compel  payment 
thereof  as  aforesaid,  then,  and  in  every 
such  case,  the  person  to  whom  such 
sum  and  costs  shall  be  so  paid  and 
tendered,  shall  receive  the  same,  and 
thereupon  no  further  proceedings  for 
the  recovery  of  the  same  shall  be  had 
or  taken." 

(1)  11M.&W.  503. 

(2)  76  B.  lU  632  (2  Ex.  395). 
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(Mabtin,  B.  :   May  not  the  overseers  avail  themselves  of  the 
assistance  of  other  persons  in  the  execution  of  the  warrant  ?) 

In  a  case  of  necessity  they  may ;  as,  for  instance,  where  they  are 
disabled  from  illness,  in  which  case  it  appears  that  a  constable  may 
appoint  a  deputy :  Bac.  Abr.  tit.  "  Ofl&ces  and  OflScers  "  (L.).  Even 
a  sheriff  formerly  had  no  power  to  appoint  a  replevin  clerk,  before 
the  stat.  1  &  2  Phil.  &  M.  c.  12,  by  which  he  was  empowered  to 
do  so.  It  has  indeed  been  held  that  a  demand  of  a  highway 
rate  by  one  of  two  overseers  is  good  :  MorreU  v.  Martin  (i).  And 
the  high  sheriff  may  act  by  deputy:  Phelps  v.  Winch€ombe{2). 
In  Cooper  v.  Coate$  (3),  it  was  held  that,  under  section  100 
of  the  Registration  Act,  6  &  7  Vict.  c.  18,  notices  of  objection, 
both  open  and  in  duplicate,  which  were  delivered  to  the  post- 
master's managing  clerk,  instead  of  being  delivered  to  *the 
postmaster  himself,  who  was  absent  at  the  time  when  the  notices 
were  delivered,  was  sufficient;  and  that  the  duties  as  well  of 
comparing  the  notices  with  the  duplicates,  as  of  stamping  and 
returning  the  latter  to  the  party  bringing  the  same,  might  be 
performed  by  the  postmaster's  managing  clerk,  in  the  absence  of 
the  postmaster  himself.  These  cases  stand  upon  a  peculiar  footing, 
but  no  authority  is  to  be  found  in  favour  of  an  overseer  acting  by 
deputy. 

(Pabke,  B.  :  That  case  might  have  well  been  decided  other- 
wise, as  the  words  of  the  statute  are  ''  to  the  postmaster ; "  but 
with  the  case  cited  from  Bulstrode,  it  is  an  authority  that  an  act 
which  is  purely  ministerial  may  be  performed  by  deputy.) 

As  the  warrant  was  directed  to  the  constables,  it  ought  to  have 
been  executed  by  them.  When  an  assistant  overseer  is  appointed, 
he  is  not  a  deputy,  but  an  overseer  to  all  intents :  Points  v. 
Attwood{A).  If,  therefore,  the  overseer  himself  does  not  act,  the 
constable  is  the  proper  person  to  execute  the  warrant. 

Secondly :  the  plea  is  bad,  inasmuch  as  the  churchwardens  were 
not  entitled  to  the  costs,  and  therefore  their  costs  ought  not  to  have 
been  included  in  the  warrant.  Blackburn  is  a  township,  and  the 
stat.  13  &  14  Oar.  11.  c.  12,  s.  21,  which  provided  for  the  first  time 
for  the  collection  of  the  poor  rate  in  townships,  directs,  that 
overseers  only  shall  be  appointed,  and  makes  no  mention  of  the 
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churchwardens.  In  Rex  v.  The  Juatices  of  the  North  Riding  of 
Yorkshire  (i),  it  was  held  by  the  Court  of  Queen's  Bench,  that 
churchwardens  are  not,  by  virtue  of  their  oflSce,  overseers  of  the 
poor. 

Crompton,  in  reply : 
The  plea  is  clearly  good  upon  general  demurrer.  In  the  first 
place,  with  reference  to  the  question  of  the  costs,  the  1st  section  of 
the  12  &  18  Vict.  c.  14,  is  a  complete  answer  to  that  objection.  It 
^enacts,  that  justices  may  order,  that  such  a  sum  as  they  may 
deem  reasonable  for  the  costs  and  expenses  of  the  overseers,  which 
they  or  the  persons  applying  for  such  warrant  •'  shall  have  incurred 
in  obtaining  the  same,  shall  be  levied  on  the  person  against  whom 
the  warrant  is  granted."  So  that  the  persons  applying  are  entitled 
to  their  costs,  and  it  consequently  signifies  not  whether  the  overseers, 
or  the  churchwardens,  or  any  other  person  make  the  application* 
Next,  the  defendants  were  justified  as  the  deputies  of  the  overseer, 
for  the  term  ''  servant  *'  may  upon  general  demurrer  bear  such  a 
construction. 

(Pabke,  B.  :  A  ministerial  officer  may  appoint  a  deputy :  1  Boll. 
Abr.  59I9  tit.  "Deputie,"  although  a  judicial  officer  cannot.) 

Pollock,  C.  B.  : 

I  am  of  opinion,  that  there  ought  to  be  judgment  for  the 
defendants.  The  replication  is  clearly  bad,  as  setting  up  a  tender 
of  the  rate  only,  without  the  costs.  It  is  therefore  no  answer  to 
the  plea,  if  that  be  good.  Then  the  question  is,  whether  the  plea 
is  good.  The  chief  objection  which  has  been  urged  against  it  is, 
that  the  churchwardens  and  overseers  had  no  power  to  appoint  a 
deputy  for  the  purpose  of  executing  the  warrant.  But  it  is  quite 
clear,  that  for  mere  ministerial  purposes  every  public  officer  may 
appoint  a  deputy,  as  for  the  performance  of  acts  which  do  not 
require  any  exercise  of  discretion  or  judgment.  Such  duties  as 
churchwardens  and  overseers  often  have  to  perform  could  not  be 
performed  at  all,  if  they  were  always  obliged  to  act  in  person,  and 
could  not  act  by  deputy.  They  might  often  be  required  to  perform 
the  same  kind  of  duty  at  two  different  places  at  one  and  the  same 
time,  which  they  would  be  unable  to  do,  unless  they  had  the  power 
of  deputing  the  performance  of  the  act.  Referring,  therefore,  both 
to  principle  and  to  authority,  and  as  a  matter  of  convenience,  it  seems 

(1)  6  Ad.  &  £L  863. 
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to  be  quite  clear  that  churchwardens  and  overseers  may  appoint  a 
deputy  in  such  a  case  as  the  present.  And  as,  upon  general 
demurrer,  *the  term  **  servant "  is  equivalent  to  that  of  deputy,  the 
plea  is  good,  and  the  defendants  are  entitled  to  judgment. 

Parkb,  B.  : 

I  am  of  the  same  opinion.  The  Goubt  have  already  decided  that 
the  replication  cannot  be  supported.  Then  as  to  the  plea,  two 
objections  have  been  raised  to  it.  In  the  first'  place,  it  was  said 
that  the  churchwardens  and  overseers  had  no  power  to  execute  the 
warrant  by  deputy  or  by  a  servant;  and  secondly,  it  was  said  that 
the  warrant  was  bad,  inasmuch  as  the  costs  included  those  of  the 
churchwardens ;  and  that  the  district  being  a  township,  the  church- 
wardens were  not  entitled  to  costs.  With  respect  to  the  first  point, 
it  appears  from  the  authorities  which  have  been  referred  to  by  tlie 
learned  counsel  for  the  plaintiff,  that  a  public  officer,  whose  duty  is 
purely  ministerial,  may  always  appoint  a  deputy ;  and  consequently 
that  objection  to  the  plea  fails,  as  the  allegation  that  the  defendants 
acted  as  servants  to  the  churchwardens  and  overseers  is-  sufficient 
upon  general  demurrer.  Then  with  regard  to  the  point  as  to  the 
costs,  I  entertained  some  doubt  upon  the  question,  until  our  atten- 
tion was  more  especially  directed  by  Mr.  Crompton  to  the  first 
section  of  the  Act,  by  which  the  costs  are  to  be  paid  to  the  persons, 
whoever  they  may  be,  who  apply  for  the  warrant ;  and  therefore  it 
becomes  unnecessary  to  consider  the  propriety  of  the  decision  of 
the  Court  of  Queen's  Bench  in  the  case  referred  to.  The  plea  is 
therefore  good. 

Alderson,  B.  : 

I  am  of  the  same  opinion.  In  the  first  place,  it  appears  to  me  to 
be  perfectly  clear,  that  if  the  plea  is  good,  the  replication,  which 
sets  up  the  tender  of  a  smaller  sum  as  an  answer  to  a  larger  one 
admitted  to  be  due,  must  be  bad.  Then,  with  respect  to  the  ques- 
tion as  to  the  costs,  it  is  sufficient  to  say  that,  by  the  words  of  the 
statute,  the  persons  who  apply  for  the  warrant,  and  incur  ^expenses 
in  the  matter,  are  the  persons  who  are  entitled  to  receive  payment 
of  their  costs,  and  it  matters  not  whether  they  are  churchwardens 
or  not.  With  regard  to  the  decision  of  the  Court  of  Queen's  Bench 
in  Rex  v.  The  Justices  of  the  North  Riding,  if  that  decision  be 
correct,  it  will  lead  to  much  inconvenience.  I  always  thought, 
before  that  case,  that  churchwardens  were  impliedly  within  the 
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IS  &  14  Car.  II.  c.  12,  and  might  act  as  overseers  in  a  township.  But 
we  have  not  to  consider  that  question  now,  as  the  words  of  this 
statute  are  perfectly  plain.  The  other  point  in  the  case  has  been 
sufficiently  adverted  to  by  the  other  members  of  the  Court. 

Martin,  B.  : 

I  am  of  opinion  that  the  replication  is  bad,  and  the  plea  is  good. 
I  think  that  the  plea  is  rightly  framed,  in  stating  that  the  defen- 
dants acted  as  the  servants  of  the  overseers,  and  did  the  act 
complained  of  by  their  command.  I  think  that  the  execution  of  a 
warrant  is  purely  such  a  ministerial  duty  as  to  justify  the  over- 
seers in  deputing  it  to  other  parties.  Then,  as  to  the  question  of 
costs,  the  plaintiff  was  bound  to  pay  the  costs  to  the  parties  who 
summoned  him,  whoever  they  might  be.  If  we  were  to  decide 
otherwise,  the  same  inconvenience  would  follow  which  often  occurs 
in  courts  of  law  in  the  misjoinder  of  the  proper  parties  to  the  action. 

Judgment  for  the  defendants. 


1850. 

June  19, 20. 

1861. 

Jan.  11. 

[164] 


BUCKLEY  AND  Another  v.  BAEBEE(l). 

(6  Ex.  164—184 ;  S.  0.  20  L.  J.  Ex.  114 ;  15  Jur.  63 ;  16  L.  T.  463.) 

The  legal  maxim  **ju$  accrescendi  inter  mercatores  locum  non  Juihei  '*  applies 
to  prevent  a  right  of  survivorship  in  partnership  chattels. 

The  rule  applies  to  manufacturers  as  well  as  merchants. 

At  law,  the  **jias  dispontndi"  does  not  give  the  surviving  partner  the 
power  to  dispose  of  such  part  of  the  property  of  the  deceased  partner  as 
would  rightly  go  to  his  executor,  by  way  of  mortgage  for  the  payment  or 
in  satisfaction  of  the  debts  of  the  partnership. 

The  act  of  an  executor  de  son  tort  is  good  against  the  true  representative 
of  the  deceased  only  where  it  is  lawful,  and  such  an  act  as  the  true  repre- 
sentative was  bound  to  perform  in  the  due  course  of  administration. 

This  was  an  interpleader  issue,  to  try  whether  certain  goods, 
seized  by  the  Sheriff  of  Yorkshire  under  a  writ  of  fieri  facias  issued 
on  a  judgment  recovered  by  the  defendant  against  Abraham  Rhodes 
and  John  Haigh,  as  executors  of  William  Rhodes,  were  at  the  time 
of  the  delivery  of  the  writ  to  the  sheriff  the  property  of  the  plaintiffs 
as  against  the  defendant. 

At  the  trial,  before  Alderson,  B.,  at  the  Yorkshire  Spring  Assizes, 
1850,  it  appeared  that  the  plaintiffs  were  the  owners  of  a  woollen 
mill,  called  "Woodhouse  Mill,"  in  Saddleworth,  Yorkshire,  which 


(1)  No  judicial  criticism  of  this  case 
has  been  found,  but  it  is  disapproved 
by  Lord  Lindley  (Partnership,  7th  ed. 


380)  and  is  thought  to  be  opposed  to 
the  current  of  authority. — ^P.  P. 
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was  occupied  by  a  firm  trading  under  the  name  of  James  Rhodes  BacKLKY 
&  Sons.  In  the  year  1847,  the  firm  consisted  of  Abraham,  barbbb. 
Samuel,  and  William  Rhodes.  William  Rhodes  contracted  a  debt 
with  the  defendant,  and  died  afterwards,  in  1847,  intestate.  After 
William's  death,  Abraham,  who  had  previously  resided  in  America, 
came  to  this  country  and  took  possession  of  the  mill  and  machinery, 
and  he  and  John  Haigh  carried  on  the  business  in  it  without  taking 
out  letters  of  administration  to  William.  On  the  19th  of  May, 
1849,  the  plaintiffs  distrained  the  goods  and  chattels  in  the  mill, 
for  the  sum  of  442Z.  10«.,  arrears  of  rent,  part  of  which  was  due  to 
them  in  the  lifetime  of  William.  These  goods  and  chattels  con- 
sisted, amongst  other  things,  of  machinery,  some  of  which  was, 
and  some  of  which  was  not,  by  law  distrainable.  The  plaintiffs,  at 
the  request  of  the  firm,  did  not  sell  the  goods  and  chattels  under 
the  distress,  but  retained  possession  of  them  until  the  11th  of  June, 
1849,  when  an  agreement  was  entered  into  between  Abraham 
Rhodes,  on  behalf  of  himself  and  his  partners  of  the  one  part,  and 
the  plaintiffis  of  the  other  part,  whereby,  after  reciting  the  distress, 
and  that  the  goods  and  chattels  so  distrained  were  valued  at 
448L  Is.  3d.,  and  that  the  rent  due  up  to  the  1st  of  May  was  509Z., 
*and  that '' Abraham  Rhodes,  on  behalf  of  the  firm,  had  proposed  [  *]65  ] 
to  the  plaintiffs  that  they  should  absolutely  take  and  hold  the  said 
goods  and  chattels  specified  in  the  schedule  thereto  in  full  discharge 
of  the  said  sum  of  509L,"  it  was  witnessed  and  agreed  as  follows : 
^'  The  said  James  Rhodes  &  Sons  agree  with  the  plaintiffs  that, 
for  and  in  consideration  and  in  full  payment  and  satisfaction  of  the 
said  rent  and  arrears  of  rent,  amounting  to  5092.,  the  plaintiffs 
shall  have,  take,  and  retain,  and  James  Rhodes  &  Sons  hereby 
accordingly,  absolutely,  and  irrevocably  sell  and  release  to  the 
plaintiffs,  as  and  for  their  own  absolute  property,  all  and  every  the 
goods  and  chattels  specified  in  the  schedule  hereunder  written, 
freed  and  discharged  of  and  from  all  right,  power,  or  authority,  by 
or  on  the  part  of  James  Rhodes  &  Sons,  or  any  of  the  partners  or 
partner  of  the  said  firm,  to  redeem  the  same  on  payment  of  the 
said  rent  and  arrears  of  rent,  or  otherwise  howsoever,"  &c.  On 
the  same  date  another  agreement  was  entered  into  between  the 
plaintiffs  of  the  one  part,  and  Abraham  Rhodes  on  behalf  of  himself 
and  his  partners  of  the  other  part,  whereby  "  the  plaintiffs  agreed 
to  let,  and  James  Rhodes  &  Sons  to  take,  for  six  calendar  months 
from  the  date  thereof,  the  goods  and  chattels  specified  in  the 
schedule  thereunder  written,  and  which  were  then  standing  and 
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BuoKLET  being  on  the  mill  and  premises  callQd  Woodhouse  Mill,  at  the  rent 
Babber.  of  121.,  payable  in  advance :  Provided  that  the  agreement  of  letting 
should  not  be  held  as  a  present  or  actaal  demise,  but  as  an  agree- 
ment for  a  lease ;  and  that,  if  James  Bhodes  &  Sons  paid  to  the 
plaintiffs  the  sum  of  880Z.  by  half-yearly  instalments,  at  the  times 
therein  mentioned,  the  plaintiffs  \70uld  assign,  transfer,  and  deliver 
the  said  goods  and  chattels  to  James  Bhodes  &  Sons ;  and  that, 
if  James  Bhodes  &  Sons  made  default  in  the  performance  of  any 
of  the  agreements  and  provisoes  therein  contained,  every  clause 
should,  at  the  option  of  the  plaintiffs,  become  absolutely  void  and 
at  an  end." 
[  165  ]  Upon  the  above  facts,  it  was  submitted,  on  the  part  of  the  defen- 

dant, that  Abraham  Bhodes  and  John  Haigh  were  entitled,  as 
executors  of  the  deceased  partner  William  Bhodes,  to  one  third 
portion  of  the  partnership  effects.  The  learned  Judge  directed  a 
verdict  for  the  plaintiffs,  reserving  leave  for  the  defendant  to  move 
to  enter  a  verdict  for  him  as  to  such  third  part. 
A  rule  nisi  having  been  obtained  accordingly, 

Watson  and  Pickering  showed  cause  (June  19th  and  20th) : 

First,  at  law  the  property  in  personal  chattels  possessed  by 
merchants  for  the  purposes  of  trade  vests  in  the  surviving  partners. 
The  earliest  authority  on  this  subject  is  found  in  the  Year  Book, 
88  Edw.  III.  fol.  7.  That  was  an  action  of  account  by  two 
executors  against  the  defendant,  as  bailiff  of  their  testator  of  a 
wood ;  and  upon  its  being  objected  that  the  latter  was  joint-tenant 
with  another  person,  also  deceased,  and  that  his  executor  ought  to 
join  in  the  action,  the  report  proceeds  thus :  "  KirL  Si  ij  mchan- 
dizet  in  coen,  si  Tun  devy,  ses  executors  av^dt  le  moite.  Auribn  in 
c  cas.  Eniv.  II  n*est  p  semblable  de  chatel  in  poss.  et  de  chatel  in 
ace  :  car  Taut  ne  poit  my  est'  sev^e,  et  les  executs  lay  ne  peuvent  p 
joindr  in  ace  ovesq^  Taut  q  suist.  Et  Th.  dit,  si  ij  ont  bns  in  coen, 
Tun  ne  puit  p  deviser  c  q  a  luy  attient  a  ses  executors,  sas  assent 
de  son  compagnon.  Et  puis  le  br  fuit  ajug  bon.  Et  c  est  la  Ley 
de  ij  mchants,  q  ont  biens  in  coen :  si  Tun  devy.  Taut  av^a  rentier 
p  le  surviver :  et  auxy  si  ij  ont  biens  in  com,  Tun  puit  deviser  c  q 
a  luy  attient  sans  assent  de  3  compagnon,  &c."  Lord  Coke  puts 
the  debts  and  duties  of  merchants  on  the  same  footing,  in  this 
respect,  as  their  joint  wares  and  merchandise.  In  Go.  Litt.  182  a, 
Littleton,  after  treating  of  survivorship  between  joint-tenants  in 
respect  of  chattels  real  or  personal,  says, ''  In  the  same  manner  it 
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is  of  debts  and  daties,  &c. ;  for  if  an  obligation  be  made  to  many     Bucklrt 
for  one  debt,  he  which  surviveth  shall  have  the  whole  debt  or     bab^bkr. 
*duty.    And  so  is  it  of  other  covenants  and  contracts."    And  Lord      [  *167  ] 
Coke  in  his  commentary  on  that  passage  says,  ''  Debts  and  daties, 
&c.     Here  by  force  of  this  &c.,  an  exception  is  to  be  made  of  two 
joint  merchants ;  for  the  wares,  merchandizes,  debts,  or  daties, 
that  they  have  as  joint  merchants  or  partners,  shall  not  survive, 
but  shall  go  to  the  execators  of  him  that  deceaseth ;  and  this  is 
per  legem  mercatoriam,  which  (as  hath  been  said)  is  part  of  the 
laws  of  this  realm,  for  the  advancement  and  continaance  of  com- 
merce and  trade,  which  is  pro  bono  publico ;  for  the  rule  is,  that  Ju8 
accretcendi  inter  7nercatore8,pro  benejicio  commercii^  locum  non  habeL^* 
Now  it  is  settled  by  the  authorities,  that  in  respect  of  debts  and 
daties,  the  executor  of  a  deceased  merchant  cannot  join  with  the 
survivor.      Thus  in  Martin  v.  Crump  (i),  "  Two  joint  merchants 
make  B.  their  factor ;  one  dies  leaving  an  executor ;  this  executor 
and  the  survivor  cannot  join,  for  the  remedy  survives,  but  not  the 
duty ;  and  therefore  on  recovery  he  must  be  accountable  to  the 
executor  for  that."    That  case  explains  the  maxim  cited  by  Lord 
Coke,  namely,  that  though  the  property  vests  in  the  surviving 
partners,  they  shall  be  accountable  for  it  to  the  executor  of  the 
deceased  partner.  The  law  as  stated  in  The  Chamberlain  of  London' 8 
ease  (2),  supports  that  view.    ''  If  two  merchants  put  their  stocks 
together,  and  so  traffic  together,  and  the  one  dieth,  the  survivor 
shall  not  have  the  whole  stock,  as  the  common  law  is,  but  the 
executor  of  him  that  dieth  shall  have  an  accompt  against  the  other ; 
and  this  is  per  legem  mercatoriam.**    There  is  a  precedent  of  such  a 
writ  in  the  Begistrum  Brevium,  De  Compute,  p.  135,  and  also  in 
Fitz.  Nat.  Brev.  117,  E.,  where  it  is  said,  "And  the  executor  of 
one  merchant  shall  have  such  writ  against  the  other  merchant,  but 
not  against  his  executor."    The  4  Anne,  c.  16,  s.  27,  has  however 
altered  the  law  in  that  respect.     The  rule  as  *to  survivorship  inter      I  •I68  ] 
mercatores  has  been  recognised  in  courts  of  equity.    In  Newell  v. 
Townsend  (3),  an  injunction  was  granted  to  restrain  the  goods  of  a 
partnership  from  being  taken  in  execution  for  a  debt  due  from  one 
of  the  partners,  who  died  before  the  writ  was  delivered  to  the 
sheriff. 

(Pabkb,  B.  :  The  partner  might  have  died  before  the  teste  of  the 
writ.) 

(1)  2  Salk.  443.  (3)  6  Sim,  419, 

(2)  3  Leon.  264, 
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BucKLBT  In  Abbott  on  Shipping,  p.  97,  8th  ed.,  note,  it  is  said,  "  If  the 
Babbbb.  entire  ship  is  granted  to  a  number  of  persons  generally,  it  is 
apprehended  that  they  become  joint-tenants  at  law ;  and  that  the 
rule,  jus  accreseendi  inter  mercatores  locum  non  hahet,  which  is 
applicable  to  a  ship,  is  to  be  enforced  only  in  a  court  of  equity." 
Those  authorities  establish  that  at  law  there  is  a  survivorship  in 
the  coi-ptLs  of  the  partnership  property,  subject  to  the  right  of  the 
executor  of  the  deceased  partner  to  call  upon  the  surviving  partner 
to  account.  It  would  indeed  seem  from  the  following  passage  in 
Noy  (i),  that  the  maxim  referred  to  was  applicable  only  to  a 
custom  of  London.  "  Note,  it  was  said  by  Owen,  if  there  be  two 
joint  tenants  in  London,  joint  traders,  and  the  one  dies,  that  the 
survivor  shall  not  have  all,  but  the  executor  of  the  other  shall  have 
his  part ;  to  which  the  Goubt  agreed."  There  are  some  authorities 
which  may  seem  to  militate  against  this  view.  In  Jeffereys  v. 
Small  (2),  the  Lord  Keeper  said:  ''  Though  it  is  common  for  traders 
in  articles  of  copartnership  to  provide  against  survivorship,  yet  that 
is  more  than  is  necessary  :  and  he  said,  he  took  the  distinction  to 
be,  that  where  two  became  joint  tenants,  or  jointly  interested  in  a 
thing  by  way  of  gift  or  the  like,  there  the  same  shall  be  subject  to 
all  the  consequences  of  law ;  but  as  to  a  joint  undertaking  in  the 
way  of  trade  or  the  like,  it  is  otherwise."  But  those  observations 
have  reference  only  to  the  equitable  right  of  the  executor  of  the 
deceased  partner  to  compel  an  account.  The  rule  in  equity  is 
r  ♦les  ]  shown  by  the  *case  of  Lake  v.  Craddock  (3),  in  which  five  persons 
purchased  a  certain  level  from  the  Commissioners  of  Sewers :  that 
purchase  was  to  them  as  joint  tenants  in  fee ;  but  they  contributed 
rateably  to  the  purchase,  which  was  with  an  intent  to  drain  the 
level.  Several  of  them  having  afterwards  died,  they  were  held  to 
be  tenants  in  common  in  equity.  The  dkta  of  Lord  Loughbobouoh 
in  Lyster  v.  DoUand  (4)  also  refer  to  the  doctrine  in  equity.  The 
same  view  is  supported  by  the  judgment  of  Lord  Eldon  in 
Crawshay  v.  Collins  (B),  where,  speaking  of  the  modes  in  which 
partnerships  are  determined,  he  says:  "Another  mode  of  deter- 
mination is  not  by  effluxion  of  time,  but  by  the  death  of  one 
partner,  in  which  case  the  law  says,  that  the  property  survives  to 
the  others.  It  survives  as  to  the  legal  title  in  many  cases,  but 
not  as  to  the  beneficial  interest."     In  Rex  v.    The  Collector  oj 

(1)'P.  65.  (4)  1  Ves.  Jr.  431. 

(2)'l  Vem.  217.  (5)  10  E.  E.  at  p.  66  (16  Ves.  227). 

(3)  3  P.  Wms.  157. 
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Cu8Uyms(i)y  the  Court  refused  a  mandamus  to  compel  the  registry     Buckley 

of  a  ship  transferred  by  the  survivor  of  two  part-owners  merchants,      bakber. 

Lord  Ellenbobough  there  says:    "The  officers  of  the   Customs 

have  a  right  to  see  that  the  property  is  legally  in  the  persons 

applying  for  the  registry.     These  persons   apply  as   purchasers 

from  the  survivor,  who,  as  such,  was  not  entitled  to  make  the 

transfer ;  for  there  is  no  survivorship  in  this  case,  but  the  share  of 

the  deceased  partner  goes  to  his  representatives."    But  there  it 

does  not  appear  whether  the  partners  were  part  owners  of  several 

and  distinct  shares,  or  joint  owners  of  the  whole ;  if  the  former, 

the  observations  of  Lord  Ellenbobough  would  be  perfectly  correct. 

Secondly.  The  maxim,  jxis  accrescendi  inter  m^rcatores  locum  non 
habet,  does  not  apply  to  manufacturers,  but  is  confined  to  merchants, 
strictly  speaking.  In  Com.  Dig.  tit.  Mercant  (A.)  this  definition  is 
given :  **  And  generally  every  one  shall  be  a  merchant  who  traffics 
by  way  of  buying  and  selling  or  bartering  of  goods  or  any 
merchandises  *within  the  realm  or  in  foreign  parts."  The  maxim  [  'no  ] 
in  question  is  clearly  inapplicable  to  partnerships  between  surgeons, 
dentists,  and  others,  who,  though  possessed  of  some  stock  in  trade, 
must  necessarily  exercise  in  addition  a  certain  degree  of  skill.  The 
manufacturer  occupies  a  middle  path  between  the  merchant  and 
the  professional  man  ;  his  business  is  carried  on  by  a  combination 
of  machinery  and  skill.  Neither  does  the  above  maxim  apply  to 
fixtures,  which  follow  the  legal  interest  in  the  term,  and  con- 
sequently vest  in  the  surviving  partner.  The  evidence  of  title  is 
the  conveyance. 

Thirdly.  Assuming  that  the  maxim  referred  to  extends  to  this 
case,  still  the  surviving  partners  had  a  jus  disponendi ;  and  there- 
fore the  assignment  by  Abraham  transferred  to  the  plaintiffs  all 
right  to  the  partnership  property.  No  inconvenience  can  arise 
from  such  a  doctrine;  for  a  court  of  equity  would  restrain  any 
wrongful  disposition  of  the  partnership  eflfects:  Hartz  v.  Schroder {2). 
The  interests  of  the  partnership  necessarily  require  that  the  sur- 
viving partners  should  have  the  power  of  disposing  of  the  joint 
property.  And  further,  on  principle  a  ju^  disponendi  must  of 
necessity  exist.  The  death  of  one  partner,  though  it  operates  as  a 
dissolution  of  the  partnership,  does  not  change  the  property.  In 
Wilson  V.  Greenwood  (8),  Lord  Eldon,  Ii.  C,  says  :  "  When  a 
partnership  expires,  whether,  by  the  death  of  the  parties,  or   by 

(1)  2  M.  &  a  223.  (3)  18  R.  B.  118  (1  Swanst  471). 

(2)  7  B.  B.  65  (8  Ves.  317). 
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BucKLBT  effluxion  of  time,  without  special  provision  as  to  the  disposition  of 
Barber,  the  property,  in  all  these  cases,  to  which  I  may  add  the  bankruptcy 
of  a  partner,  the  partnership  is  considered  in  one  sense  as  deter- 
mined, but  in  a  sense  also  as  continued,  that  is,  continued  till  all 
the  affairs  are  settled."  The  same  principle  is  laid  down  in  Ex 
parte  WiUiams  (i).  Even  under  the  civil  law,  where  the  rights  of 
partners  were  more  limited,  the  jus  disponendi  prevailed:  Dig. 
[•171]  b.  8,  tit.  5,  *c.  21,  s.  2.  The  surviving  partner  must,  no  doubt, 
account  for  the  profits  to  the  executor  of  the  deceased  partner: 
Brown  v.  Litton  (a).  It  was  settled  by  the  case  of  Fox  v.  Han- 
bury  (3),  that,  if  one  of  two  partners  become  bankrupt,  the  solvent 
partner  may,  if  for  a  valuable  consideration  and  without  fraud, 
dispose  of  the  partnership  effects.  Lord  Mansfibld,  in  delivering 
the  judgment  of  the  Coubt,  there  says,  ''  This  leads  me  to  consider 
what  right  in  law  and  justice  one  partner  has  against  another,  after 
a  dissolution  of  the  partnership.  It  clearly  is  not  to  change  the 
possession,  or  to  make  an  actual  division  of  specific  effects.  One 
partner  may  be  a  creditor  of  the  partnership  to  ten  times  the 
value  of  all  the  effects.  The  other  partner,  in  that  case,  can  only 
have  a  right  to  an  account  of  the  partnership,  and  to  the  balance 
due  to  him,  if  any,  on  that  account."  Smith  v.  Oriell  (4)  is  an 
authority  to  the  same  effect.  Fox  v.  Hanbury  was  recognised  by 
Lord  Eldon  in  Crawshay  v.  Collins  (6) ;  which  also  shows  that 
upon  the  bankruptcy  of  a  partner  the  right  of  the  assignees  is 
not  to  an  individual  proportion  of  a  specific  article,  but  to  an 
account. 

(Aldbbson,  B.  :  The  language  of  Lord  Eldon,  in  the  subsequent 
case  of  Crawshay  v.  Collins  (6),  clearly  contemplates  kjils  disponendi 
remaining  in  the  surviving  partner.) 

Braithwaite  v.  Britain  (7)  is  also  in  point. 

(Pabkb,  B.  :  In  Harvey  v.  Crickett  (8)  the  doctrine  was  carried  to 
the  fullest  extent ;  but  there  it  was,  in  truth,  unnecessary  to  decide 
the  point.) 

Hammond  v.  Douglas  (9)  decided,  that  the  goodwill  of  a  trade 

(1)  8  B.  B.  62  (11  Yes.  5).  (6)  26  B.  B.  83, 99  (2  Buss.  32o,  345). 

(2)  1  P.  Wms.  140.  (7)  44  B.  B.  56, 64  (1  Keen,  206, 221). 

(3)  Cowp.  445.  (8)  17  B.  B.  338  (5  M.  &  S.  336). 

(4)  1  East,  368.  (9)  5  Yes.  539;  see  40  B.  B.  168,  n. 

(5)  10  B.  B,  61  (15  Yes.  229). 
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carried  on  in  partnership  withoat  articles  is  not  partnership  Buoki.rt 
stock,  of  which  the  executor  of  a  deceased  partner  may  compel  a  babbbb. 
dirision. 

Fourthly.  At  all  events,  the  plaintiffs  derived  a  good  title  from 

the  conveyance  by  Abraham  Bhodes,  who  was  executor  de  son  tort 

of  his  brother  William.    In  Mountford  *v.  OibBon{i),  Lord  Ellen-       [  •I72  ] 

BOROUGH  observes,  that  ''  an  act  may  well  be  sufficient  to  charge 

the  party  himself  as  executor  de  son  toi%  which  would  not  be 

sufficient  to  justify  a  wrongdoer  claiming  title  under  it."    An 

executor  de  son  tort  has  all  the  liabilities,  though  none  of  the 

privileges,  of  a  rightful  executor.    In  1  Wms.  on  Executors,  p.  216, 

4th  ed.,  it  is  said,  "  If  another  man  takes  the  goods  of  the  deceased, 

and  sells  or  gives  them  to  me,  this  shall  charge  him  as  executor  of 

his  own  wrong,  but   not  me."    An  executor  de  son  tort  cannot 

retain  the  amount  of  his  own  debt,  but  in  all  other  respects  he 

is  executor ;  and  if  he  lawfully  disposes  of  the  effects,  as  in  paying 

debts  in  their  degrees,  that  will  alter  the  property  even  against  the 

rightful  executor :  Oxenham  v.  Clapp  (2),  Parker  v.  Kett  (8),  Coulter's 

case  (4). 

J.  Addison^  in  support  of  the  rule : 

First,  the  rule  as  to  survivorship  does  not  hold  among  merchants. 
Lord  Coke,  in  the  commentary  referred  to,  was  speaking  of  sur- 
vivorship at  law,  and  not  in  equity ;  and  has  been  so  understood 
by  all  the  text  writers.  The  dictum  at  the  end  of  the  case  cited 
from  the  Year  Book,  88  Edw.  III.  fol.  7,  is  no  part  of  the  judgment 
of  the  CouBT,  but  an  adjunct  of  the  reporter.  Rex  v.  The  Collector 
of  Customs  (6)  is  an  express  authority  that  there  is  no  survivorship 
among  merchants.  Dampier,  J.,  there  distinguishes  between  the  legal 
title  and  the  remedy  ;  the  latter,  he  says,  survives,  but  not  the  former. 
In  Newell  v.  Totvnsend  (6),  the  Coubt  seems  to  have  erroneously 
supposed  that  the  property  was  bound  from  the  delivery  of  the 
writ  to  the  sheriff,  and  not  from  the  date  of  the  teste.  The  cases  in 
Chancery  which  have  been  referred  to  have  no  application  here,  for 
a  court  of  equity  proceeds  on  different  rules,  and  will  control  the 
legal  principle  of  survivorship  so  as  to  give  effect  to  equitable  rights. 
*The  passage  cited  from  Abbott  on  Shipping  would  apply  equally  to  [  *]73  ] 
persons  not  traders.  Smith's  Mercantile  Law,  2nd  edit.  p.  158, 
contains  the  several  authorities  which  bear  upon  this  question  ;  and 

(1)  7  B.  B.  599  (4  East,  441).  (4)  5  Go.  Bep.  30  a. 

(2)  2  B.  ft  Ad.  309.  (5)  2  M.  ft  S.  223. 

(3)  1  Ld.  Bay.  661 ;  2  Mod.  471.  (6)  6  Sim.  419. 
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BuoKLET  the  learned  author  supports  the  exception  laid  down  by  Lord  Coke 
babbeb.  ^^^^  regard  to  the  rule  of  jus  accrescendi,  in  the  case  of  partners  in 
trade ;  and  adds,  that  *'  the  proposition  is  laid  down  generally  by 
Lord  Coke,  who,  in  all  probability,  did  not  mean  to  refer  to  any 
rule  in  courts  of  equity,  and  his  opinion  is  supported  by  the 
authorities  and  precedents  collected  in  the  margin."  The  same 
principle  appears  from  CoUyer  on  Partnership,  2nd  edit.,  p.  79, 
where  it  is  said — "  From  what  has  been  already  observed  as  to  the 
want  of  survivorship  among  partners,  it  follows  that  upon  the 
decease  of  one  of  several  partners  his  share  of  the  moveable  stock 
and  effects  of  the  partnership,  subject  to  the  partnership  debts, 
devolves  to  his  personal  representatives,  who  thereupon  become 
both  at  law  and  in  equity  tenants  in  common  with  the  survivor. 
From  the  change  that  thus  takes  place  in  the  nature  of  the  interest 
of  the  several  parties  concerned,  it  is  obvious  that,  upon  the  death 
of  a  partner,  the  law  contemplates  an  entire  cessation  of  the 
partnership  trade.  As  to  the  surviving  partner,  *  he  only,'  as  Sir 
Anthony  Hart  observed  (i),  '  deals  with  the  eflfects  finally  ex  neces^ 
sitatey  and  rather  in  the  character  of  a  trustee.  If  he  continues  the 
trade,  it  is  at  his  own  risque,  liable  to  the  option  of  accounting  for 
profits,  or  being  charged  with  interest  on  the  deceased  partner's 
share  of  the  profits.' "  And  at  a  subsequent  page  of  the  same  work 
(p.  875),  it  is  said,  "The  moment  the  partnership  ceases,  the 
partners  become  tenants  in  common  of  the  partnership  property 
undisposed  of  from  that  time."  The  authorities,  therefore,  are  not 
in  favour  of  the  position  that  there  is  a  survivorship  at  law  in  all 
cases  between  merchants.  The  passage  cited  from  The  Chatnberlain 
[  •174  ]  of  London* s  case  is  a  *mere  dictum  at  the  most,  and  was  not 
material  to  the  decision  of  the  question  then  before  the  Court.  It 
is  unnecessary  to  advert  to  the  authorities  which  have  been  relied 
upon  in  the  courts  of  equity,  inasmuch  as  the  jus  accrcsccndi  is  a 
right  at  law,  and  the  cases  do  not  bear  upon  the  legal  principle. 

Secondly,  at  the  present  day,  there  is  no  really  sound  distinction 
between  a  merchant  and  a  manufacturer.  It  may. indeed  be  said 
that  the  former  term  is  sufficiently  comprehensive  to  include  the 
latter.  These  fixtures  were  not  tenant's  fixtures,  but  trade  fixtures, 
and  as  such  formed  part  of  the  partnership  stock,  and  conse- 
quently the  share  of  the  deceased  partner  therein  would  go  to  his 
executor. 

Thirdly,  the  principle  of  the  jus  disponendi  has  no  application  to 

(1)  In  Booth  V.  Parka,  1  Molloy,  465. 
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the    present  ease.     The   surviving  partner  has  a  lien  upon  the     Bucklby 
partnership  property  for  the  payment  of  the  partnership  debts,  and      jabber. 
for  that  purpose,  and  to  the  extent  of  the  partnership  funds,  he  has 
the   right.     The  case  of  Harvey  v.  Cnckett  proceeded  upon  that 
ground.    Holboyd,  J.,  so  puts  it  in  his  judgment,  where  he  says, 
"  This  is  money  paid  by  a  solvent  partner  in  discharge  of  a  partner- 
ship debt,  which  by  law  he  was  bound  to  pay."     Fox  v.  Uanbury 
appears  to  have  proceeded  upon  a  technical  ground  ;  but  what  was 
said  by  Lord  Mansfibld,  Ch.  J.,  in  delivering  the  judgment  of  the 
Court,  is  in  favour  of  the  defendant.     The  survivor's  right  is  merely 
of  an  equitable  nature.    If  the  executor  of  the  deceased  partner 
were  to  interfere  by  taking  the  chattels  of  the  partnership,  the 
remedy  of  the  latter  would  be  in  equity:  Wilson  v.  Greenwood  (1). 
With  respect  to  the  argument  that,  if  the  surviving  partner  had  not 
ihe  jus  disponendi^  much  inconvenience  might  follow,  it  may  be  said 
with  equal  justice  on  the  other  hand,  that  such  a  power  would 
enable  the  surviving  partner  to  apply  the  property  in  a  manner 
inconsistent  with  the  rights  and  interests  of  those  really  interested 
in  it. 

Fourthly,  the  conveyance  from  Abraham  Bhodes  did  not  give  the  [  176  ] 
plaintiff  a  good  title.  If  it  be  conceded  that,  as  executor,  he  was 
unable  to  give  any  title,  he  is  not  in  a  better  position  by  being  an 
executor  de  son  tort.  If  any  inference  is  to  be  drawn  from  the 
difference  of  character — if  there  be  any — it  is  in  favour  of  the 
defendant.  This  transaction  cannot  be  looked  upon  as  the  payment 
of  a  debt  by  an  executor  in  the  due  course  of  administration ;  it 
was  an  act  which  he  was  not  bound  to  perform. 

Cur.  adv  vvlt. 

The  judgment  of  the  Coubt  was  now  delivered  by 

Parke,  B.  : 

This  case  was  argued  before  \is  (2)  at  the  sittings  after  Trinity 
Term.  It  involves  some  nice  questions,  as  to  which  it  is  remark- 
able that  the  law  should  be  left  in  any  degree  of  uncertainty.  It 
came  before  us  on  showing  cause  against  a  rule  to  enter  a  verdict 
for  the  defendant,  as  to  one-third  of  the  fixtures  and  machinery  of 
a  mill,  the  whole  of  which  the  plaintiffs  claimed  as  their  property, 
and  was  the  subject  of  an  interpleader  issue. 

(1)  18  R.  B.  lis  (1  Swanst  471).  (2)  Parke,  B.,  Alderson,  B.,  Itolfe,* 

B.,  Piatt,  B. 
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BucKLBT  The  plaintiffs  were  the  owners  of  a  mill,  occupied  by  a  firm 
Barbbb.  trading  under  the  name  of  James  Rhodes  &  Sons.  In  1847,  the 
firm  consisted  of  Abraham,  Samuel,  and  William  Rhodes ;  William 
Rhodes  contracted  a  debt  with  the  defendant,  and  died  afterwards, 
in  1847,  intestate ;  Abraham,  who  had  resided  in  America,  came 
over  after  William's  death,  and  he  and  John  Haigh  took  possession 
of  the  mill  and  carried  on  the  business  on  it,  without  taking  out 
letters  of  administration.  The  plaintiff  afterwards  distrained  the 
machinery  in  the  mill,  some  of  which  was  and  some  was  not  bylaw 
distrainable,  and  instead  of  proceeding  to  sell,  to  satisfy  the  rent, 
accepted  a  conveyance  from  Abraham  on  the  part  of  the  firm,  of 
[  *176  ]  the  fixtures  and  machinery,  in  satisfaction  *of  the  rent  in  arrear, 
5092.,  part  of  which,  142Z.,  was  due  in  the  lifetime  of  William. 
This  conveyance  was  dated  the  11th  of  June,  1849 ;  and  contem- 
poraneously with  it,  the  plaintiff  executed  a  demise,  or  rather 
agreement  for  the  demise,  of  the  machinery  and  fixtures  distrained, 
at  a  half-yearly  rent  of  122.,  with  a  proviso  for  the  payment  of  8802. 
by  half-yearly  payments  of  502.,  or  at  once,  and  performance  of  the 
agreements,  otherwise  the  demise  to  be  void  and  the  conveyance 
absolute.  There  was  no  evidence  offered  that  the  agreements  were 
not  performed  and  the  instalments  paid,  and  therefore  the  instru- 
ments, taken  together,  must  be  treated,  not  as  an  absolute 
conveyance,  but  as  a  mere  mortgage.  The  defendant  afterwards 
brought  his  action  against  Abraham  Rhodes  and  John  Haigh,  as 
executors  de  son  tort  of  William  Rhodes,  recovered  judgment,  and 
took  the  conveyed  machinery  and  fixtures  in  execution  ;  and  on  a 
claim  by  the  plaintiffs  under  the  conveyance,  an  interpleader  issue 
was  directed,  and  tried  before  my  brother  Alderson  at  York  ;  who 
directed  a  verdict  for  the  plaintiffs,  reserving  leave  to  the  defendant 
to  enter  a  verdict  for  him  as  to  one-third,  the  aliquot  portion  of  the 
partnership  effects  belonging  to  the  deceased  partner  William,  it 
being  contended  that  his  part  belonged  to  his  executors,  on  the 
principle  that  jus  accrescendi  inter  mercatores  locum  non  habet ;  and 
a  rule  nisi  was  granted  for  entering  the  verdict  according  to  the 
reservation. 

On  showing  cause,  Mr.  Watson  and  Mr.  Pickering,  for  the  plain- 
tiffs, made  several  points : 

First,  that,  at  law,  the  property  in  personal  chattels,  whereof 
merchants  are  jointly  possessed  for  the  purpose  of  trade,  survives ; 
and  that  the  meaning  of  the  above-mentioned  maxim  was,  that 
though  the  legal  property  survives,  the  right  to  the  benefit  of  it,  and 
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to  bring  an  action  of  account  against  the  surviving  partner,  belonged     Bucklky 
to  the  executors  of  the  deceased  partner.  Babbsb. 

Secondly,  that  the  rule  as  to  survivorship  not  taking  *place  between      [  * 1 77  ] 
merchants  had  no  application  to  manufacturers — nor  as  to  fixtures. 

Thirdly,  that  if  it  had,  and  the  property  in  the  aliquot  part  of 
the  deceased  partner  went  to  his  executors,  still  the  continuing 
partners  had  Bkjtis  disponendi^  which  enabled  them  or  any  of  them, 
acting  without  fraud,  to  dispose  of  it  for  the  payment  or  satisfac- 
tion of  the  debts  of  the  partnership,  and  that  this  conveyance  was 
valid  on  that  ground. 

Fourthly,  that  the  plaintiffs  derived  a  good  title  at  all  events, 
by  the  conveyance  from  Abraham,  who  was  an  executor  de  9on  tort. 

With  respect  to  the  first  question,  it  is  singular  that  authorities 
should  be  found  each  way  ;  but  the  weight  of  them  greatly  prepon- 
derates in  favour  of  there  being  no  survivorship  as  to  the  property 
in  the  joint  chattels.  In  the  earlier  books  we  do  not  find  any  trace 
of  the  doctrine  of  survivorship  inter  mercatores  in  chattels,  but  some 
against  the  now  admitted  doctrine  of  survivorship  as  to  remedies 
or  choses  in  action.  The  first  cited  is  from  the  Year  Book, 
38  Edw.  III.  fol.  7,  tit.  ''  Accompt,"  (which  is  the  authority  men- 
tioned  in  Br.  Ab.,  **  Joint-tenants,"  pi.  11).  There  Kirton^  a 
Serjeant,  arguing  that  in  an  action  of  account  against  a  bailiff  of 
two,  not  merchants,  the  executors  of  both  ought  to  join,  says,  that 
if  two  merchandise  in  common,  the  executors  of  each  shall  have  a 
moiety,  so  they  ought  in  the  case  of  an  action.  But  Enyvbt,  J., 
says,  **  It  is  not  alike  of  a  chattel  in  possession  and  a  chattel  in 
action,  for  the  action  cannot  be  severed,  and  his  executors  cannot 
join  in  the  action  with  the  other  who  survived."  The  language 
indeed  is,  "I'aut  ne  poit  my  est'  se9e,"  but  'Taul"  seems  a  false 
print ;  it  may  however  mean  the  ''  other,"  or  ''  latter,"  i.e.  the 
chose  in  action.  It  is  afterwards  said,  that  the  writ,  which  was  by 
the  executors  of  the  survivor,  was  adjudged  good ;  and  a  sentence 
is  added,  which  must  be  either  a  misprint,  or  refer  to  the  right  of 
action — it  is  said,  ''  and  this  is  the  law  *of  two  merchants  who  [  *178  ] 
have  goods  in  common ;  if  one  die,  the  other  shall  have  the  whole 
by  survivorship  "  (l). 

The  next  authority  is  Lord  Coke,  1  Inst.  182  a,  who  puts  the 

joint  wares  and  merchandise,  debts  and  duties,  of  merchants  on  the 

same  footing ;  and  so  does  Noy,  66 ;  and  it  is  argued,  that  if  they 

be  on  the  same  footing,  as  the  remedy  clearly  survives,  the  title  to 

(1)  The  printed  book  is  clearly  corrupt. —F.  P. 
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Bdgkmct  the  chattels  does  also.  But  Lord  Coke  clearly  means,  in  the  case 
Bar*ber.  of  merchants,  not  to  allow  a  survivorship  in  both  wares  and  duties, 
but  to  disallow  it  in  each  ;  and  it  was  afterwards  made  a  question, 
notwithstanding  what  is  said  in  the  Year  Book,  88  Edw.  III., 
whether  the  survivor  and  executor  of  the  deceased  ought  not  to  join 
in  an  action  for  a  chose  in  action  in  the  lifetime  of  the  deceased. 
It  was  held  by  the  Court,  in  Hall  v.  Huffam  (i),  in  consideration  of 
the  authority  of  Lord  Coke  in  this  passage,  that  they  ought  to 
join  in  an  action  for  goods  sold  by  two  joint  merchants;  also 
there  is  a  precedent  in  Lutw.  1498,  of  an  action  by  the  executors 
of  a  joint  merchant,  joining  with  the  survivor,  for  taking  the 
goods  of  the  partnership  in  the  life  of  the  deceased.  Subsequently, 
in  the  case  of  Martin  v.  Crompe  (2),  it  was  held  to  be  clear,  in 
accordance  with  the  doctrine  in  the  Year  Book,  38  Edw.  III.,  that 
the  right  of  action  of  two  merchants  survived,  that  the  survivor 
should  take  the  whole,  and  account  to  the  administrator  of  the 
deceased,  and  that  the  administrator  could  not  join ;  for  Lord 
Holt  said,  that  it  would  make  strange  confusion,  that  one  should 
sue  in  his  own  right,  and  the  other  in  another's;  and  it  has 
been  undoubted  law  ever  since  that  decision  that  the  remedy 
survives.  Lord  Eldon  in  Ex  parte  Ruffin  (3)  says,  "  that  in  the 
law  of  merchants,  the  legal  title  in  some  respects,  in  all  the  equit- 
able title  remains,  notwithstanding  the  survivorship;  "  and  the 
same  doctrine  was  acted  upon  in  the  Court  of  King's  Bench  in  the 
r  'l^Q  ]  cage  of  Rex  v.  The  Collector  of  Customs  *at  Liveipool  (4),  which  case 
proceeded  entirely  on  the  ground,  that  the  legal  title  did  not  survive 
in  the  case  of  a  partnership  in  ships. 

On  the  other  hand,  the  authority  is  very  slender,  that  the  title 
survives  at  law,  and  that  the  executor  of  the  deceased  person  can 
only  claim  in  equity.  The  most  direct  is  a  note  of  Lord 
Tenterden's,  in  his  Treatise  on  Shipping,  p.  97,  in  which  it  is 
said,  the  rule,  "  Jtw  accrescendi  inter  mercatores  locum  non  habet,"  is 
only  enforceable  in  a  court  of  equity ;  but  there  is  no  prior 
authority  quoted  for  that  position.  Mr.  Justice  Story,  p.  68, 
American  edition  of  Abbott,  says,  that  this  note  was  not  written 
by  Lord  Tenterden  ;  but  that  seems  not  to  be  the  case,  from  a 
note  of  my  brother  Shee,  p.  97,  c.  3,  7th  ed.  This  note  may  have 
been  founded  on  the  authority  of  the  doctrine  in  some  equity 
reports,  where  a  court  of  equity  has  granted  relief  on  survivorship. 

(1)  2  Lev.  188.  (3)  5  R  E.  237  (6  Ves.  126). 

(2)  1  Ld.  Bay.  340 ;  1  Salk.  444.  (4)  2  M.  tSb  S.  223. 
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For  instance,  in  Lake  v.  Oibson  (i),  the  Master  of  the  Eolls,  Sir  Buckley 
Joseph  Jesyll,  says,  **  that  in  all  cases  of  a  joint  undertaking  or  bakber. 
partnership,  either  in  trade  or  any  other  dealing,  the  joint  owners 
are  to  be  considered  as  tenants  in  common,  and  the  survivors  as 
trustees  for  those  who  are  dead/'  But  this  observation  follows  a 
statement  respecting  a  joint  purchase  of  land,  where  the  di£ference 
is  pointed  out  between  purchasing  in  equal  shares  where  there  is  a 
survivorship,  and  where  the  portion'b  are  not  equal,  where  there  is 
none  in  equity,  however  the  legal  estate  may  survive  at  law.  The 
latter  indicates  that  the  joint  tenants  do  not  mean  to  have  an  equal 
chance  of  survivorship,  but  that  one  shall  hold  in  trust  for  the 
other  in  proportion  to  his  share.  There  is  no  dictum  that  there 
is  a  survivorship  at  law  in  all  cases  between  merchants.  A 
similar  doctrine  to  that  in  Lake  v.  Oibson  had  been  laid  down  before 
in  Jefereys  v.  Small  (2),  a.d.  1683,  by  Lord  Keeper  *GuiiiFORD,  [  'iso  ] 
who  is  evidently  treating  of  equities  only,  and  who  states  the  rule 
of  equity  to  be,  that  if  two  persons  are  joint  tenants  by  gift  or 
devise,  there  is  a  survivorship;  the  parties  are  liable  to  all  the 
consequences  of  the  law ;  but  as  to  any  joint  undertaking  in  the 
way  of  trade  or  the  like,  it  was  otherwise ;  and  he  decreed  that  the 
plaintiff  should  be  relieved.  The  dicta  of  Judges  in  some  subse- 
quent cases  were  cited,  which  admit  of  the  same  explanation.  Lord 
Eldon,  indeed,  in  Craivshayv.  Collins  (s),  speaking  of  partnership, 
says,  it  determines  ''  by  the  death  of  one  partner,  in  which  case  the 
law  says,  that  the  property  survives  to  the  others.  It  survives  as  to 
the  legal  title  in  many  cases ;  but  not  as  to  the  beneficial  interest." 
Now  if  Lord  Eldon  is  speaking  of  choses  in  action,  it  is  perfectly 
correct,  and  it  is  by  no  means  clear  that  he  meant  anything  more. 
Upon  the  whole,  there  is  no  satisfactory  authority  for  the  position, 
that  the  title  to  partnership  chattels  survives  at  law;  and  the 
authorities  the  other  way  greatly  predominate.  It  may  be  added, 
that  Mr.  Justice  Story,  on  Partnership,  sect.  842,  treats  it  as  the 
universally  acknowledged  rule,  that  upon  the  dissolution  of  the 
partnership  by  death,  the  property  and  effects  thereof  do  not  belong 
exclusively  to  the  survivors,  but  they  are  to  be  distributed  between 
them  and  the  representatives  of  the  deceased,  in  the  same  manner 
as  they  would  have  been  upon  a  voluntary  dissolution  inter  vivos. 
We  consider  therefore  that  the  first  point  made  on  the  part  of  the 
plaintiffs  ought  to  be  decided  against  them. 

(1)  1  Ab.  Oa.  Bq.  291.  (3)  10  B.  E.  at  p.  66  (16  Ves.  227). 

(2)  1  Vem.  217. 
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BucKLBY  The  next  question  is,  whether  the  same  law  which  excepts 
Babber.  the  goods  of  merchants,  for  the  benefit  of  commerce,  from  the 
general  law  of  joint  tenancy,  extends  to  those  of  manufacturers. 
At  a  very  early  period  the  term  "  merchant "  was  very  liberally 
[  ♦181  ]  construed— it  was  held  to  include  *8hopkeepers  (i).  The  same 
principle  of  the  encouragement  of  trade  applies  to  manufacturers 
in  partnership,  and  every  other  description  of  trade  (2).  It  is  then 
said  that  it  does  not  extend  to  fixtures.  But  trade  fixtures,  which 
are  removeable,  are  part  of  the  stock  in  trade,  and  clearly  fall 
within  the  rule  as  to  partnership  stock ;  and  all  these  fixtures  were 
of  that  character.  Therefore  we  are  of  opinion  that  one-third  of  the 
fixtures  seized  belongs  to  the  executors  of  William,  and  that  they 
would  be  seizable  under  an  execution  by  fi.  fa.  against  his  executor 
de  bonis  testatoris,  if  there  were  no  other  circumstances  in 
the  case. 

But  it  was  urged  on  behalf  of  the  plaintiffs,  that  though  the 
right  to  the  chattels  does  not  survive,  the  surviving  partner  or 
partners  have  of  necessity  a  jvs  disponendi,  for  the  purpose  of 
winding  up  the  partnership  concerns ;  and  that  the  conveyance  by 
Abraham  was  within  the  scope  of  that  authority,  and  transferred 
the  legal  title  in  all.  In  the  civil  law  such  dkjua  disponendi  prevails, 
in  the  case  of  both  agents  and  partners  of  deceased  persons  :  **  Si, 
vivo  Titio,  negotia  ejus  administrare  csepi,  intermittere  mortuo  eo 
non  debeo :  nova  tamen  inchoare  necesse  mihi  non  est,  Vetera 
explicare  ac  conservare  necessarium  est:  ut  accidit  cum  alter  ex 
Bociis  mortuus  est :  nam  quaecunque  prioris  negotii  explicandi 
causa  geruntur,  nihilum  refert  quo  tempore  consummentur,  sed 
quo  tempore  inchoarentur  :  "  Dig.  lib.  8,  tit.  6,  1.  21,  s.  2.  In  our 
law  this  rule  does  not  exist  with  respect  to  agents  of  deceased 
principals ;  and  with  respect  to  surviving  partners,  though  there 
are  expressions  of  text  writers  (Story  on  Partnership,  s.  844  ; 
8  Kent's  Com.  lect.  xliii.  p.  68) ;  and  also  of  Judges  (see  Harvey 
V.  Crickett{s),  Woodbridge  v.  Swann(4,)^  Beak  v.  Beak  (6),  Lord 
[♦182]  Nottingham's  MSS.,  referred  to  in  8  ♦Swanst.  684,  and  the 
note  in  1  Swanst.  607,)  which  have  that  aspect,  there  is 
no  clear  satisfactory  authority,  that  the  surviving  partner  has  a 
power,  by  virtue  of  the  partnership  relation  only,  to  transfer 
the  legal  title  to  the  share   belonging  to  the  executors  of    the 

(1)  2  Brownl.  99.  (4)  38  R.  E.  337  (4  B.  &  Ad.  633). 

(2)  Story,  8ect..342.  (5)  3  gwaDst  627. 

(3)  17  E.  E.  338  (6  M.  &  S.  336). 
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deceased,  to  a  third  person,  leaving  the  executors  to  pursue  their  Buoklbt 
remedy  against  the  survivor,  if  that  authority  is  improperly  babber, 
exercised.  It  is  clear  that  the  legal  title  to  the  share  of  the 
survivor  passes,  and  the  purchaser  therefore  is  at  all  events  tenant 
in  common  with  the  executor ;  and  as  the  law  allows  no  right  of 
action  to  one  tenant  in  common  against  another,  so  long  as  the 
subject  of  the  tenancy  exists,  and  is  capable  of  recaption,  that 
circumstance  will  explain  all  the  decisions  on  the  subject,  including 
Harvey  v.  Crickett  (i) :  see  Woodbridge  v.  Swann  (2).  In  Harvey  v. 
Cri^kett  the  dicta  of  the  Judges  go  much  further ;  probably  Mr. 
Justice  Baylby  mistook  the  opinion  of  Lord  Kbnyon  in  Smith  v. 
Oriell  (3),  and  we  doubt  whether  surviving  partners  have  a  power  to 
sell  and  give  a  good  legal  title  to  the  share  belonging  to  the 
executors  of  the  deceased  partner,  when  they  sell  in  order  to  pay 
the  debts  of  the  deceased  and  of  themselves ;  but,  be  that  as  it 
may,  we  think  it  clear  that  the  survivors  could  have  no  power  to 
dispose  of  it  otherwise  than  to  pay  such  debts,  certainly  not  to 
mortgage  that  share  together  with  their  own  (for  that  is  the  real 
nature  of  this  transaction)  as  a  security  for  a  debt  principally  due 
from  the  surviving  partners,  and  in  part  only  from  the  deceased, 
and  in  order  to  enable  them  to  continue  their  trade  ;  at  all  events, 
therefore,  this  transaction  was  not  within  the  scope  of  any  implied 
authority  which  the  surviving  partners  may  have  to  wind  up  the 
affairs  of  the  partnership ;  and  therefore  this  conveyance  did  not 
pass  the  share  of  the  deceased  to  the  plaintiffs,  by  virtue  of  any 
implied  authority  in  the  survivors. 

But  then  it  was  contended  that  Abraham  Bhodes,  who  *was  [  *183  ] 
executor  de  son  tort  to  William,  having  himself  joined  in  the  con- 
veyance of  the  entirety  of  the  chattels  to  the  plaintiffs,  the  legal 
property  of  William  in  the  third  passed  to  them.  It  was  contended, 
that  the  defendant  having  treated  Abraham  as  executor,  by  suing 
him  as  such,  must  be  considered  as  treating  him  as  lawful  executor, 
and  lawful  executor  for  all  purposes,  and  therefore  could  not  dispute 
the  transfer  by  him. 

We  think  that  this  argument  cannot  prevail.  In  the  first  place, 
the  conveyance  to  the  plaintiffs  does  not  purport  to  convey  more 
than  the  partnership  interest  in  the  fixtures,  not  the  separate 
interest  of  Abraham  Bhodes. 

But  admitting  that  Abraham  Bhodes,  by  joining  in  the  conveyance 

(1)  17  B.  B.  338  (5  M.  &  S.  336).  (3)  1  East,  368. 

(2)  38  R.  R  337  (4  B.  &  Ad.  633). 
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Booklet  and  sanctioning  thereby  the  transfer  on  behalf  of  the  surviving 
Babubb.  partner  of  the  entirety  of  the  chattels,  would,  if  he  had  been  lawful 
executor,  have  been  estopped  from  claiming  the  third  of  his  testator 
against  the  plainti£fs,  we  do  not  think  that  the  act  of  an  executor 
de  son  tort  can  have  the  same  effect.  The  act  of  an  executor 
de  son  tort  is  good  against  the  true  representative  of  the  deceased 
only  where  it  is  lawful,  and  such  an  act  as  the  true  representative 
was  bound  to  perform  in  the  due  course  of  administration  : 
Oraysbrook  v.  Fox  (i).  But  this  pledge  constructively  of  the  assets 
of  William  for,  in  part,  the  debt  of  his  surviving  partners,  was  one 
which  the  rightful  executor  was  not  bound  to  perform,  and  was  not 
made  in  a  due  course  of  administration,  and  therefore  was  not  good 
when  done  by  an  executor  de  son  tort  as  against  the  true  executor, 
that  is,  the  chattels  so  disposed  of  did  not  cease  to  be  part  of  the 
estate  of  the  deceased,  and  therefore  could  be  lawfully  seized  under 
an  execution  against  the  goods  and  chattels  of  the  deceased ;  and 
as  to  the  argument,  that,  by  suing  Abraham  as  executor,  the  defen- 
dant admitted  him  to  be  altogether  a  rightful  executor,  that  is  not 
[  *184  J  correct,  for  *he  might  notwithstanding  insist,  in  the  course  of  it, 
that  he  was  executor  de  son  tort — for  instance,  if  he  had  tried  to 
retain  under  a  plea  of  plene  administravit  for  his  own  debt. 

Therefore  our  judgment  must  be  that  the  rule  must  be  made 
absolute.  Whether  the  defendant  will  ultimately  obtain  more  than 
the  interest  of  the  deceased  after  taking  the  partnership  account,  is 
a  point  we  are  not  to  determine. 

Rule  absolute. 


1850.  NEWBOULD  v.  COLTMAN  and  Another. 

June  20 

^gj^j  (6  Ex.  189—204  ;  S.  C.  20  L.  J.  M.  C.  149 ;  16  L.  T.  488.) 

Jan.  1 1.  The  Poor  Law  CommiasionerB  in  1 837,  by  an  order,  directed  nine  parishes, 
townships,  and  places,  to  be  formed  into  a  union,  to  be  called  the  Pateley 

[  189  J  Bridge  Union,  for  the  administration  of  the  law  for  the  relief  of  the  poor. 

In  the  margin  of  the  order  were  enumerated  eleven  townships:  first, 
Bewerley ;  second,  Dacre,  &c. ;  and  the  Commissioners  ordered  that  a 
board  should  be  constituted  according  to  the  provisions  of  the  Poor  Law 
Amendment  Act,  fourteen  to  be  the  number  of  guardians,  three  for  Bewerley, 
two  for  Dacre,  &c,  treating  them  as  separate  townships.  They  then  directed 
them  to  contribute  to  a  common  fund,  for  the  purpose  of  providing  a  work- 
house, &c.,  and  afterwards  fixed  the  proportions  payable  by  each  township 
or  place.  In  1848,  the  chairman  and  guardians  of  the  union  made  an  order 
on  the  plaintiff  and  tbree  others,  as  overseers  of  the  parish  of  Dacre-cum- 
Bewerley  (treating  the  two  as  one  township)  for  payment  of  500/.  by  way 

(1)  Plowd.  282. 
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of  oontributioxi  towards  the  relief  of  the  poor  &c.    This  order  having  been     Nbwbould 

disobeyed,  the  defendants,  who  were  magistrates,  issued  their  summons  to  v. 

the  plaintiff  and  the  other  overseers,  as  overseers  of  Dacre-cum-Bewerley,      Ck)LTMAN. 

and  afterwards  issued  a  warrant  of  distress,  under  which  the  plaintiffs 

goods  were  taken.    In  an  action  of  trespass  against  the  defendants  for  a 

seizure  of  the  plaintiffs  goods  under  this  warrant :  Held,  first,  that  the 

Poor  Bate  Act,  1839  (2  &  3  Vict.  c.  84),  s.  1,  gave  to  the  magistrates  a  power 

similar  to  that  exercised  by  them  in  enforcing  a  legal  poor-rate ;  but  that, 

in  the  absence  of  a  legal  obligation  to  pay  the  contribution  by  the  party 

whose  goods  had  been  seized,  the  magistrates  had  acted  without  jurisdiction, 

and  were  liable. 

Secondly,  that,  if  they  acted  under  such  circumstances,  they  were  liable 
in  an  action  of  trespass,  and  that  the  11  &  12  Yict.  c.  44,  whidi,  in  certain 
cases,  makes  a  magistrate  liable  in  an  action  on  the  case  only,  did  not 
apply;  and 

Thirdly,  {dubitante  ALDBB80N,  B.),  that,  although  the  order  of  the 
Commissioners  would  have  been  wrong  in  ordering  three  guardians  to  be 
elected  for  Bewerley,  and  two  for  Dacre,  instead  of  five  for  the  entire  town- 
ship, if  those  places  constituted  one  township,  still  that  the  defects  in  the 
order  were  cured  by  the  Poor  Law  Amendment  Act,  1834  {4  &  5  Will.  IV. 
c.  76),  s.  105,  and  the  order  was  valid  ad  interim;  and  that  the  acts  of  the 
guardians  were  valid. 

Trespass  for  breaking  and  entering  the  dwelling-house,  &c.,  of 
the  plaintiflfy  and  for  seizing  his  goods.  Plea,  Not  guilty  "by 
statute."    Issue  thereon. 

At  the  trial,  before  Alderson,  B.,  at  the  York  Spring  Assizes, 
1850,  the  facts  of  the  case  (which  were  stated  in  the  judgment  of 
the  Coubt)  were  as  follows :  It  was  an  action  of  trespass  against  the 
defendants,  two  magistrates  of  the  West  Biding  of  the  county  of 
York,  for  causing  to  be  seized  and  sold  the  plaintiff's  goods  under 
a  warrant  of  distress,  signed  by  the  defendants  on  the  14th  of 
February,  1849,  against  the  goods  of  the  overseers  of  the  poor  of 
the  township  of  Dacre-cum-Bewerley,  for  the  nonpayment  of  the 
sum  of  5001.  ordered  by  the  chairman  and  two  guardians  of  the 
Pateley  Bridge  Union  to  be  paid  by  the  overseers  of  the  township  of 
Dacre-cum-Bewerley,  at  a  meeting  of  the  guardians  of  the  poor  of  the 
said  union,  on  the  16th  of  December,  1848,  from  the  poor-rates  of 
the  said  township  of  Dacre-cum-Bewerley,  towards  the  relief  of  the 
poor  thereof,  the  contribution  of  the  township  to  the  common  fund 
of  the  union,  and  such  other  expenses  *as  were  by  the  guardians  [  *190  ] 
chargeable  in  the  same  township.  This  order  was  not  obeyed. 
The  plaintiff  was  an  overseer  appointed  for  the  said  township. 
The  order  having  been  disobeyed,  two  magistrates,  the  defendant 
Mr.  Coltman  being  one,  issued  their  summons  on  the  10th  of 
January,  1849,  grounded  on  an  information  and  complaint  in 
writing  of  the  chairman  of  the  board  of  the  union,  stating  the  order 
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Kewbould    and  the  nonpayment,  and  calling  on  the  plaintiff  and  the  other 

OoLTMAK.     overseers  to  appear  at  a  Special  Sessions  at  Knaresborough,  on  the 

24th  of  January,  to  answer  the  information,  and  to  be  dealt  with 

according  to  law.     The  case  was  adjourned ;  and  after  the  hearing 

before  the  two  defendants,  on  the  14th  of  February,   1849,   the 

defendants  issued  their  warrant  of  distress.    The  plaintiff,  on  the 

trial,  proved  the  original  order  of  the  Poor  Law  CommissionerSy 

under  their  hands  and  seals,  on  the  28th  of  January,  1837,  whereby 

the  Pateley  Bridge  Union  was  formed.     The  Commissioners  thereby 

declare  that  the  townships  and  places,  the  names  of  which  are 

specified  in  the  margin  of  the  order,  together  with  all  hamlets, 

tithings,  liberties,  or  other  subdivisions  lying  within  or  belonging 

or  adjacent  to  any  of  them,  shall  be  united  for  the  administration  of 

the  laws  for  the  relief  of  the  poor,  by  the  name  of  the  Pateley 

Bridge  Union,  and  should  contribute,  in  the  proportion  thereafter 

to  be  ascertained,  to  the  annual  average  expenditure  of  the  union. 

In  the  margin  were  enumerated  eleven  townships :  1,  Bewerley ; 

2,  Dacre ;  8,  Men  with  with  Darley,  &c. ;  and  the  Commissioners 

ordered  that  a  board  should  be  constituted  according  to  the  provisions 

of  the  Poor  Law  Amendment  Act ;  fourteen  to  be  the  number  of 

the  guardians,  three  for  Bewerley,  two  each  for  Dacre  and  Menwith 

with  Darley,  and  one  for  each  of  the  rest  (i).     There  were  always 

(1)  The  following  is  a  copy  of  the  to,  any  of  the  said  parishes,  townships, 
order  of  the  Poor  Law  Commissioners :  and  places,  shall  be,  on  the  loth  day 
**  In  pursuance  of  an  Act  of  Parlia-  of  February  next,  and  thenceforth 
ment  passed  in  the  4th  and  dth  years  shall  remain,  united  for  the  adminis- 
of  the  reign  of  his  present  Majesty  tration  of  the  laws  for  the  relief  of  the 
[  •ISl,  /«.  ]  King  William  'the  Fourth,  intituled  poor,  by  the  name  of  the  Pateley 
'  An  Act  for  the  Amendment  and  Bridge  Union,  and  shall  contiibute  and 
better  Administration  of  the  Laws  be  assessed  to  a  common  fund  for 
relating  to  the  Poor  in  England  and  purchasing,  building,  hiring,  or  pro- 
Wales,*  we,  the  Poor  Tiaw  Commis-  viding,  altering  or  enlarging  any  work- 
sioners  for  England  and  Wales,  do  house,  or  other  place  for  the  reception 
hereby  order  and  declare  that  the  and  relief  of  the  poor  of  such  parishes, 
parishes,  townships,  and  places,  the  townships,  and  places,  or  for  the  pur- 
names  of  which,  and  the  city,  county,  chase  of  any  lands  or  tenements,  under 
or  counties  wherein  they  are  situate,  and  by  virtue  of  the  provisions  of  the 
are  specified  in  the  marginf  of  this  said  Act,  of  or  for  such  union,  and  for 
order,  together  with  all  hamlets,  tith-  the  future  upholding  and  maintaining 
ings,  liberties,  or  other  subdivisions  of  such  workhouses  or  places  aforesaid, 
lying  within,  or  belonging  or  adjacent  and  the  payment  or  allowance  of  the 


t  [1.  Bewerley.  6.  Upper  Stoneback. 
In  the  West  \  2.  Dacre.  7.  Hartwith  with  Winsley. 
-  Hiding  of  the  <  3.  Menwith  with  Darley.  8.  Thomthwaite  with  Pad- 
County  of  /  4.  Fountain's  Earth.  side. 
York.  I  5.  Down  Stoneback.  9.  Thouscross. 
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afterwards  elected — for  *Bewerley  three,  for  Dacre  two,  as  if  they 
had  been  separate  townships.  On  the  7th  of  December,  1841,  the 
Commissioners,  ^pursuant  to  the  4  &  5  Will.  lY.  c.  76,  ascertained 
the  expense  incurred  by  each  township  forming  part  of  the  Fateley 
Bridge  Union,  and  fixed  the  average  of  Bewerley  at  426Z.,  and  Dacre 
at  2972.,  treating  them  as  separate  townships,  and  the  others  at 
other  sums. 

On  the  part  of  the  plaintiff  it  was  contended,  that  the  order  of  the 
chairman  and  guardians  of  the  poor  was  a  nullity;  for  that, 
inasmuch  as  the  order  of  the  Commissioners  declared  the  two  places 
to  be  separate  townships,  it  was  conclusive  against  all  persons  acting 
under  it  until  moved  by  certioraii  and  quashed  ;  and  that  the  places 
could  not  be  treated  as  one  township.  The  learned  Judge  was  of 
that  opinion,  and  rejected  evidence  offered  on  the  part  of  the 


Newbould 

V. 
COLTMAN. 

[  •l^l  ] 
[  ♦192  ] 


offioeiB  of  such  onion,  and  the  pro- 
viding of  utensils  and  materials  for 
setting  the  poor  on  work  therein,  and 
for  any  other  expense  to  be  incurred 
for  the  oommou  use  or  benefit,  or  on 
the  common  account  of  such  parishes, 
townships,  and  places,  in  the  propor- 
tion of  the  several  sums  hereafter  to 
be  ascertained  and  declared  by  us  the 
said  Poor  Law  Commissioners  to  he 
the  annual  average  expense  incurred 
by  each  such  parish,  tiownship,  or 
place,  for  the  relief  of  the  poor 
belonging  thereto,  for  the  three  years 
ending  on  the  25th  March  next  pre- 
ceding the  inquiry.  And  we  do  hereby 
further  order  and  declare,  that  a  board 
of  guardians  of  the  poor  of  the  said 
union,  shall  be  constituted  and  chosen 
according  to  the  provisions  of  the  Poor 
Law  Amendment  Act,  and  in  manner 
hereinafter  mentioned." 

Then  followed  several  directions,  the 
heads  of  which  are  as  follows : 

1.  Number     and    constituency    of 

guardians. 

2.  Duration  of  office. 

3.  Qualification  of  guardians. 

4.  Qualification  of  voters  for  guar- 

dians, and  scale  of  voters. 
6.  Days  of  election. 

6.  Notice  of  election. 

7.  Mode  of  proposing  a  guardian. 

8.  Mode  of  election. 

9.  Notice  of  appointment  and  return 

of  g;uardians. 


10.  The  first  meeting  of  guardians. 

(Signed  by  the  Poor  Law  Commis- 
sioners.) 

The  following  is  a  copy  of  the  order 
of  the  board  of  guardians : 

'^To  Messrs.  James  Challinsworth, 
Edward  Newbould,  Thomas  Stoney, 
and  William  Kirkbride,  overseers  of 
the  palish  of  Dacre-cum-Bewerley. 

*•  You  are  hereby  ordered  and 
directed  to  pay  to  Mr.  John  Ingleby, 
of  Pateley  Mills,  on  behalf  of  the 
guardians  of  the  poor  of  the  Pateley 
Bridge  Union,  on  Saturday  the  23rd 
day  of  December  instant,  at  his  resi- 
dence, the  sum  of  500/.  from  the  poor- 
rates  of  the  parish  of  Dacre-cum- 
Bewerley,  towards  the  relief  of  the 
poor  thereof,  being  the  contribution 
of  the  parish  to  the  common  fund  of 
the  union,  and  such  other  expenses  as 
are  chargeable  by  the  said  guardians 
on  the  said  parish,  and  to  take  the 
receipt  of  the  said  Mr.  John  Ingleby 
indorsed  upon  this  paper  for  the  said 
sum  of  500/. 

*' Given    under    our   hands    at    a 
meeting  of  the  guardians  of  the  poor 
of  the  said  Pateley  Bridge  Union,  held 
on  the  16th  day  of  December,  1848. 
"John  York, 

**  Presiding  Chairman. 
-HenlbyHutohinson,!  Q,,aidians." 
*  •  William  Fostkr,        ) 


[  192,  «.  ] 
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Newbould  defendants  of  the  places  constituting  one  township.  On  the  part 
CoLTM AN.  of  the  defendants  it  was  contended,  first,  that,  as  ^magistrates,  they 
[  *19^  ]  had  jurisdiction  to  determine  whether  the  persons  named  as  overseers 
of  the  one  township  were  liable  to  pay  the  amount.  And  secondly, 
that  the  form  of  action  was  mis-conceived ;  and  that  the  defendants 
were  protected  under  the  11  &  12  Vict.  c.  44,  ss.  1  and  2 ;  and  there- 
fore, if  any  action  was  maintainable,  it  could  only  be  an  action  on 
the  case.  A  verdict  was  found  for  the  plaintiff,  with  288Z.  7«. 
damages,  with  leave  to  the  defendants  to  move  to  enter  a  nonsuit 
upon  the  last  two  points. 

A  rule  nisi  having  been  obtained  in  pursuance  of  the  leave  reserved, 
and  also  for  a  new  trial,  on  the  ground  of  misdirection. 
In  the  sittings  after  last  Trinity  Term  (June  20), 

Hall  and  J.  Addison  showed  cause : 

The  principal  question  for  discussion  is,  whether  the  order  by  the 
chairman  and  guardians  of  the  poor  on  the  overseers  of  the  township 
to  pay  the  sum  of  5001.  was  altogether  void  and  inoperative.  The 
original  order  of  the  Poor  Law  Commissioners  in  effect  treats  these 
two  places  as  two  separate  townships.  With  respect  to  an  objection 
which  may  be  raised  to  the  order  as  to  the  appointment  of  guardians, 
if  it  be  defective  in  that  respect,  the  defect  is  cured  by  the  6  &  6  Vict. 
c.  57,  s.  18,  and  10  &  11  Vict.  c.  109,  s.  25.  The  18th  section  of 
the  former  Act  enacts,  that  '*  no  defect  in  the  qualification  or  election 
of  any  person  acting  as  a  guardian  at  a  board  of  guardians,  the 
majority  of  the  persons  assembled  at  which  shall  be  entitled  to 
act  as  guardians,  shall  be  deemed  to  vitiate  or  make  void  any  pro- 
ceedings of  such  board  in  which  he  may  have  taken  part."  And 
by  the  26th  section  of  the  latter  Act  it  is  enacted,  that  *'  in  any 
civil  or  criminal  proceeding,  it  shall  not  be  necessary  to  prove  the 
sending  of  the  original  order  of  the  Poor  Law  Commissioners,  or 
of  the  Commissioners  constituting  any  board  of  guardians,  in  any 
case  in  which  any  persons  professing  to  form  a  board  in  obedience 
[  *i9i  ]  to  such  order,  shall  *have  taken  upon  themselves  to  act,  and  shall 
have  continued  for  three  years  to  act  in  the  execution  of  the  laws 
for  the  relief  of  the  poor ;  and  in  no  proceeding  shall  it  be  lawful 
to  question  the  qualification  or  validity  of  the  election  of  any  person 
as  a  guardian  after  the  end  of  twelve  months  next  following  the 
election,  or  the  time  when  the  alleged  disqualification  or  want  of 
qualification  of  the  person  against  whom  such  proceeding  shall 
be  directed  shall  have  arisen."    But,  at  all  events,  the  order  of 
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the  CommisBioners  remained  in  full  force  until  properly  set  aside.  In  Nkwbould 
Reg,  V.  The  Governor  dc.  of  the  Poor  of  the  City  of  Bristol  (i),  Lord  coltman. 
Denman,  Gh.  J.,  in  delivering  the  judgment  of  tbe  Court  of  Queen's 
Bench,  said  :  ''  We  wish  it  to  be  clearly  understood,  that  we  do  not 
thereby  intend  to  lay  down  that  it  is  open  to  any  persons  to  disobey 
or  to  dispute  the  validity  of  an  order  of  the  Poor  Law  Commissioners, 
otherwise  than  by  the  writ  of  certiorari  under  the  105th  section  of 
the  4  «&  5  Will.  IV.  c.  76,  as  a  general  rule,  whether  there  may  or 
may  not  be  exceptions  in  case  of  any  manifest  want  of  jurisdiction." 
That  case  was  affirmed  on  error :  The  Governor  dtc,  of  the  Poor  of 
the  City  of  Bristol  v.  Reg.  (2).  Admitting,  therefore,  that  the  Com- 
missioners had  no  such  power  as  to  treat  these  places  as  separate 
townships,  their  order  is  valid  ad  interim.  These  two  places  having 
thus  been  separated  by  the  order  of  the  Commissioners  and  made 
two  distinct  townships,  the  chairman  and  overseers  had  no  inde- 
pendent power  to  unite  them,  and  therefore  the  evidence  tendered 
to  show  that  in  fact  they  were  considered  as  joint  was  properly 
rejected,  and  the  latter  order  itself  was  altogether  void. 

Secondly,  the  defendants  did  not  act  as  magistrates  in  a  matter 
over  which  they  had  any  jurisdiction.  This  is,  therefore,  the 
proper  form  of  action.  The  plaintiff  had  no  other  remedy.  The 
warrant  was  issued  under  the  2  &  3  Vict.  c.  84,  s.  1  (3).  If  the 
order  was  altogether  void,  the  ^plaintiff  was  not  liable  to  pay  the  [  *195  ] 
contribution,  and  the  defendants  acted  without  jurisdictioUi  and 
were  mere  trespassers. 

Thirdly,  it  will  be  contended,  that  the  recent  stat.  11  &  12  Vict, 
c.  44,  B.  1  (4),  requires  the  form  of  action  to  be  case  and  not  trespass, 
and  that  the  declaration  should  contain  an  allegation  that  the  act 
complained  of  was  done  maliciously  and  without  reasonable  or 
probable  cause.  But  that  statute  does  not  apply  to  a  state  of  facts 
where  the  party  had  no  general  jurisdiction  :  Windham  v.  Clere  (5), 
Morgan  v.  Hughes  (6),  Gerlington  v.  Pitfield  (7),  Burleyy.  Bethune  (8). 
In  those  cases  it  was  held  that  strict  proof  of  malice  was  necessary 
in  order  to  support  the  action.  And  where  such  proof  is  essential 
to  the  maintenance  of  the  action,  it  must  be  case.  The  recent 
statute  is  analogous  to  the  48  Geo.  III.  c.  141,  which  has  been 

(1)  18  L.  J.  M.  C.  132.  of  the  Ooxtrt,  post,  p.  237. 

(2)  19  L.  J.  M.  C.  116.  (5)  Cro.  Eliz.  130. 

(3)  See  thiB  section  in  the  judgment         (6)  2  T.  B.  225. 
of  the  Court,  pott,  p.  236.  (7)  2  Keb.  572. 

(4)  See  this  section  in  the  judgment         (8)  5  Taunt.  580. 
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Newbodld    held  to  have  no  application  where  there  is  a  want  of  jurisdiction  : 

CoLTMAN.     Jones  V.  Gurdon  (i).     ♦     *     * 
f  196  ]  Lastly,  the  2nd  and  3rd  sections  of  the  11  &  12  Vict.  c.  44,  do 

not  apply  to  the  present  case.  The  2  &  3  Vict.  c.  84,  s.  1,  does  not 
make  the  granting  of  this  warrant  a  judicial  act :  see  Skingley  v. 
Smridge  (2),  Harper  v.  Ca^r  (3).  The  defendants  therefore  acted 
wholly  without  jurisdiction,  and  are  not  protected  hy  the  statutes 
in  question;  and  the  present  action  of  trespass  is  maintainable 
against  them. 

Pashley^  in  support  of  the  rule : 

First,  the  order  of  the  guardians  was  valid.  The  Commissioners 
had  no  power  to  sever  the  two  places,  although  they  might  have  united 
them.  It  amounts,  therefore,  to  a  mere  mis-description,  and  would 
well  operate  upon  the  joint  township.  The  whole  proceedings 
subsequent  to  the  first  order  cannot  be  considered  as  altogether 
void.  Then,  even  upon  the  supposition  that  the  order  of  the  Com- 
missioners does  not  properly  provide  for  the  appointment  of  the 
due  number  of  guardians,  the  order  is  merely  defective  pro  tanto. 

Secondly :  assuming  the  order  of  the  guardians  to  be  defective, 
the  defendants  are  protected.  They  had  jurisdiction  to  act  upon 
the  order.  It  has  been  urged,  that  the  plaintiff  has  no  remedy 
except  against  these  parties;  but  it  is  submitted,  that  he  might 
have  maintained  an  action  for  money  had  and  received,  if  the  order 
[  'IQ?]  is  void.  In  *Reg.  v.  Bolton  (4)  it  was  held,  that  the  test  whether 
magistrates  had  jurisdiction  was,  whether  they  had  or  had  not  power 
to  enter  upon  the  inquiry,  and  not  whether  their  conclusions,  in  the 
course  of  it,  were  true  or  false.  In  many  of  the  cases  relied  upon 
on  the  part  of  the  plaintiff,  the  magistrates  had  no  jurisdiction  what- 
ever, and  that  defect  appeared  upon  the  face  of  the  proceedings^ 
Upon  this  ground  the  decision  in  Lancaster  v.  Oreaves  proceeded, 
and  also  in  Massey  v.  Johnson.  The  defendants  were  therefore 
justified  in  acting  upon  the  order  as  long  as  it  remained  unobjected 
to:  see  Alien  v.  Sharp  {b),  Robinson  v.  Lenagan((\).  The  recent 
statute  ought  to  receive  a  liberal  construction.    ♦    *    * 

Cur.  adv.  wit. 

The  judgment  of  the  Coubt  was  now  delivered  by 

(1)  2  Q.  B.  600.  (4)  55  R.  R.  209  (1  Q.  B.  66). 

(2)  11  M.  &  W.  503.  (5)  76  R.  R.  621  (2  Ex.  352). 

(3)  4  R.  R.  440  (7  T.  R.  270).  (6)  2  Ex.  333. 
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Parke,  B.  :  Kewbould 

r. 
This  case  came  before  my  brothers  Alderson,  Piatt  and  myself,     Coltman. 

at  the  sittings  after  Trinity  Term,  on  showing  cause  against  a  rule 
to  enter  a  nonsuit,  or  for  a  new  trial,  in  a  case  tried  before  my 
brother  Alderson  at  York,  at  the  last  Spring  Assizes.  (His  Lord- 
ship, after  stating  the  facts  as  set  out  at  the  commencement  of  the 
case,  proceeded :)  On  the  part  of  the  plaintiff,  it  was  alleged,  that 
the  two  places  constituted  separate  townships  (and  much  evidence 
was  given  to  prove  it),  and  it  was  contended  that,  if  they  were,  the 
order  on  the  overseers  of  the  township  as  consisting  of  both  places, 
was  void ;  and  further,  that,  even  if  they  really  did  not  constitute 
*two  townships,  the  orders  of  the  Commissioners  of  the  28th  [  *198  ] 
January,  1837,  and  7th  December,  1841,  until  removed  by  certiorari 
and  quashed,  were  conclusive  that  they  were  so;  and  that  all 
persons  acting  under  those  orders,  including  the  defendants, 
could  not,  whilst  they  subsisted,  treat  the  two  places  as  one 
township. 

On  the  other  hand,  the  defendants  insisted,  first,  that  if  the  two 
places  really  constituted  one  township,  the  orders  were  still  effective 
to  make  that  township  a  part  of  the  union  ;  and  the  apportionment 
of  the  expenses,  and  the  consequent  order  on  the  overseers  to  pay, 
valid.  Secondly,  that  if  they  were  not,  the  defendants,  as  magis- 
trates, had  a  jurisdiction  to  determine  whether  the  persons  named 
as  overseers  of  the  one  township  were  liable  to  pay  the  amount 
ordered  by  the  chairman  and  two  of  the  board  to  be  paid ;  that  they 
did  so  determine,  and  though  the  decision  was  wrong,  they  were 
not  liable  in  an  action  of  trespass  for  putting  in  force  that  decision : 
and  thirdly,  that,  at  all  events,  they  acted  with  respect  to  a  subject 
within  their  general  jurisdiction,  and  were  thereby  liable  only  to 
an  action  on  the  case,  and  protected  against  the  action  of  trespass 
by  the  11  &  12  Vict.  c.  44,  ss.  1  and  2. 

All  the  three  questions  are  of  importance,  and  were  very 
elaborately  argued  before  us,  and  we  have  taken  some  time  to 
consider,  as  they  are  not  free  from  difficulty. 

It  will  be  convenient  to  dispose  of  the  two  last  questions  in  the 
first  instance. 

As  to  the  second  question,  the  point  to  be  determined  is,  whether 
the  magistrates,  who  were  applied  to  to  issue  their  warrant  of  dis- 
tress, had  power  to  inquire  into  {Reg.  v.  Bolton (i))  and  decide 

(1)  55  E.  K  209  (1  Q.  B.  66). 
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Nkwbould  upon  the  validity  of  the  order  of  the  chairman  and  two  of  the 
CoLTMAN.  board  of  guardians.  If  they  had,  the  propriety  of  their  decision 
could  not  be  disputed  in  this  action.  This  question  depends  upon 
the  construction  of  the  Act  under  which  the  warrant  was  issued, 
[  *i9y  ]  *2  &  3  Vict.  c.  84,  s.  1.  That  section  in  substance  provides  :  That 
in  every  case  in  which  any  contribution  by  overseers  of  monies 
required  by  the  board  of  guardians,  or  for  any  union  which  shall 
include  such  parish,  shall  be  in  arrear,  it  shall  be  lawful  for  any 
two  justices  acting  within  the  district  wherein  such  parish  shall  be 
situate,  on  application  under  the  hand  of  the  chairman,  or  acting 
chairman  of  such  board,  to  summon  the  said  overseers  to  show 
cause,  at  a  Special  Sessions  to  be  summoned  for  the  purpose,  why 
such  contribution  has  not  been  paid ;  and  after  hearing  the  com- 
plaint preferred,  under  the  authority  of  such  chairman  and  on 
behalf  of  such  board,  if  the  justices  at  such  Sessions  shall  think  fit, 
by  warrant  under  their  hands  and  seals  to  cause  the  amount  of  the 
contribution  so  in  arrear,  together  with  the  costs  occasioned  by  such 
arrear,  to  be  levied  and  recovered  from  the  said  overseers  or  other 
officers,  or  any  of  them,  in  like  manner  as  monies  assessed  for  the 
relief  of  the  poor  may  be  levied  and  recovered. 

The  simple  question  is,  whether,  in  this  enactment,  the  Legisla- 
ture intended  the  magistrates  to  determine  whether  the  persons 
named  as  overseers  had  been  guilty  of  a  violation  of  their  duty  in 
disobeying  the  order,  and  whether  the  performance  of  it  should  be 
enforced ;  in  which  case  they  would  be  in  the  same  position  as  if 
they  were  adjudicating  upon  a  charge  of  an  offence  and  imposing 
a  penalty ;  or  whether  the  intention  of  the  statute  was  merely  to 
enable  them  to  levy  the  sums  legally  due  by  virtue  of  the  order, 
giving  them  a  discretionary  power  to  grant  or  refuse  their  warrant, 
according  to  the  circumstances ;  in  which  case  they  would  be  pre- 
cisely in  the  same  situation  as  magistrates  granting  a  warrant  of 
distress  to  levy  an  ordinary  poor-rate ;  as,  in  that  case,  a  valid 
poor-rate,  and  the  liability  of  the  party  proposed  to  be  distrained 
upon  to  pay  a  sum  rated,  would  be  essential  to  give  validity  to  the 
act  of  the  magistrates,  the  magistrates  not  acting  as  to  the  inquiry 
[  ♦200  J  *into  the  validity  of  the  rate  judicially ;  so,  in  this  case,  a  valid 
order  on  overseers,  who  were  bound  to  obey  it,  would  be  essential 
to  give  the  magistrates  authority  to  issue  their  warrant.  We  think 
the  Legislature  meant  to  give  to  the  magistrates  by  this  statute  a 
similar  power  only  to  that  which  they  exercised  for  levying  a  poor- 
rate  :  the  language  of  the  section  does  not  in  express  terms  require 
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them  to  adjudicate  on  the  question,  whether  the  contribution  is    Nrwbould 
legally  due  and  in  arrear,  or  not ;  on  the  contrary,  according  to  its     coltman. 
ordinary  construction,  it  authorises  the  magistrates  to  deal  only 
with  contributions  which  are  in  arrear,  not  which  are  alleged  to  be 
80 :   and  though  this  phraseology  sometimes  occurs  in  statutes 
which  clearly  mean  to  give  the  magistrates  jurisdiction  to  inquire 
whether  the  fact  is  so  or  not,  (as,  for  instance,  where  a  statute  says, 
if  any  person  commit  such  an  offence  he  shall  incur  a  penalty,  to 
be  recovered  before  a  magistrate,)  yet  the  form  of  expression  is  by 
no  means  immaterial,  nor  does  the  statute  require  any  conviction, 
or  order,  or  act  of  adjudication  at  all,  but  simply  a  warrant  of 
distress ;  and  though  there  are  cases  in  which  a  warrant  may  be 
the  only  instrument  which  the  Legislature  requires,  yet  the  magis- 
trates, in  granting  it,  may  act  judicially :  this  circumstance  also 
affords  an  argument  against  the  construction,  which  would  give 
to  the  magistrates  the  jurisdiction  to  inquire  into  and  decide  the 
matter  now  in  question.    If  we  add  to  this  the  recital  and  the 
conclusion  of  the  1st  section,  we  are  satisfied  that  the  Legislature 
meant  merely  to  give  to  two  magistrates  the  same  power  of  enforcing 
a  legal  obligation  to  contribute,  as  a  magistrate  had  previously  to 
enforce  a  legal  poor-rate  against  a  person  legally  liable ;  and  the 
only  matter  left  to  the  decision  of  the  magistrates  is,  whether  they 
should,  under  the  circumstances  of  each  case,  (amongst  others,  the 
fact  whether  the  overseers  had  or  *ought  to  have  had  money  in       [  *2oi  ] 
hand,)  allow  the  overseers  to  be  distrained  upon  or  not.     The 
existence  of  a  legal  obligation  to  pay  the  contribution  is  therefore 
a  necessary  preliminary  condition  to  the  magistrates  having  any 
authority  at  all.    This  conclusion  disposes  of  the  second  question 
argued  before  us,  and  upon  which  point  my  brother  Aldbbson  gave 
leave  to  move  to  enter  a  nonsuit,  viz.  whether  the  defendants  were 
liable  only  in  an  action  on  the  case,  by  virtue  of  11  &  12  Vict.  c.  44, 
8. 1.    That  section  provides,  "  That  every  action  hereafter  to  be 
brought  against  any  justice  of  the  peace  for  any  act  done  by  him 
in  the  execution  of  his  duty  as  such  justice,  with  respect  to  any 
matter  within  his  jurisdiction  as  such  justice,  shall  be  an  action 
on  the  case  as  for  a  tort;  and  in  the  declaration  it  shall  be 
expressly  alleged  that  such  act  was  done  maliciously  and  without 
reasonable  and  probable  cause."    The  2nd  provides,  that  for  any 
act  done  in  a  matter  in  which  he  has  no  jurisdiction,  it  shall  be 
trespass.    If  there  was  not  a  legal  obligation  on  the  overseers 
of  Dacre-cum-Bewerley  to  pay  the  contribution  ordered  by  the 
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Nkwbould  defendants  to  be  levied  by  distress,  the  defendants  acted  without 
CoLTMAN.  jurisdiction,  and  were  not  entitled  to  the  benefit  of  the  said  section, 
but  were  liable  to  an  action  of  trespass  under  section  2.  The  rule 
to  enter  a  nonsuit  must  therefore  be  discharged. 

The  principal  question,  therefore,  remains  to  be  considered, 
i.e.,  whether  the  order  on  the  overseers  of  the  said  township  to 
pay  600/.  was  valid.  The  learned  Judge  thought  it  was  not,  even 
though  it  should  be  proved  that  the  two  places  constituted  one 
township,  of  which  evidence  was  offered  by  the  defendants ;  and, 
in  considering  whether  he  was  right,  we  must  assume  that  they 
did  so. 

The  objection  to  their  liability  is,  that  the  orders  of  the 
Commissioners  must  be  considered  as  valid,  until  removed  by 
certiorari;  and  that,  assuming  this  to  be  valid,  each  part  must 
[  ^202  ]  be  treated  as  a  township,  and  the  overseers  of  the  *town8hip 
so  constituted  of  two  places  were  not  bound  to  pay  the  sum 
demanded. 

We  have  no  doubt  that  the  order  was,  as  the  learned  Judge 
thought,  valid,  and  must  be  acted  on  till  removed  and  quashed ; 
but  the  question  is,  whether,  so  treating  it,  the  township  of  Dacre- 
cum-Bewerley,  being  one  township,  is  not  operated  upon  by  it, 
made  a  part  of  the  union,  and  rendered  liable  to  contribute. 

It  is  clear  that  by  the  statute  4  &  5  Will.  IV.  c.  76,  s.  26,  the 
Commissioners  have  a  power  to  unite  entire  parishes  or  townships 
only ;  they  cannot  divide  them  into  separate  divisions,  nor  unite 
part  of  one  with  others  so  as  to  constitute  one  union. 

It  is  also  clear,  that  the  Commissioners  (always  assuming,  as  we 
must  for  the  present  purpose,  that  the  two  places  of  Dacre-cum- 
Bewerley  legally  formed  one  township)  made  a  mistake  in  supposing 
them  to  be  two  townships ;  but  unquestionably  they  meant  that 
the  district  called  Bewerley  and  that  called  Dacre  were  to  be  part 
of  the  union.  And  we  do  not  see  why  the  order  should  not  Lave 
the  effect  that  they  meant.  It  is  our  duty  to  construe  it  so  as  to 
give  it,  when  applied  to  the  facts,  the  effect  intended,  if  we  can ; 
we  must  act  on  the  legal. maxim,  ut  res  magis  valeat  quampereat. 

If  the  Commissioners  had  said,  we  do  not  know  whether  those 
districts  of  Bewerley  and  Dacre  form  one  or  two  townships,  but 
whether  they  be  one  or  the  other,  we  direct  them  to  form  part 
of  the  union,  we  think  the  order  would  so  far  have  been  unquestion- 
ably valid ;  and  we  think  it  clear,  that  though  they  thought  themi 
to  be  separate,  they  meant  those  places  to  be  united,  if  they  were  not 
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But  then  it  is  said,  that  the  order  is  bad  in  the  part  in  which    Nbwbodld 
it  directs  three  guardians  to  be  elected  for  one  place  and  two  for     coltman. 
the  other,  if  they  constitute  one  township ;  for  the  Commissioners 
have  no  power  to  order  guardians  to  be  *elected  for  one  part  of  a       [  '203  ] 
township  only,  under  sect.  38 ;  and  they  probably  have  not :  but 
is  the  effect  to  render  the  whole  order  a  nullity  ? 

We  think  it  is  not,  because  it  is  valid  notwithstanding  this 
defect,  until  it  is  removed  and  quashed  for  that  defect  (sect.  105) ; 
and  if  carried  into  effect  pursuant  to  the  directions  contained  in  it, 
the  acts  of  the  guardians  in  the  meantime  are  good  in  law :  a  very 
important  and  necessary  provision  to  prevent  the  beneficial  effects 
of  the  new  arrangement  for  the  better  administration  of  the  poor 
laws  being  suspended,  whilst  it  gives  to  the  parties  aggrieved  by 
the  error  or  wrong  a  full  opportunity  of  relieving  themselves.  The 
clauses  (5  &  6  Vict.  c.  67,  ss.  12  and  13 ;  10  &  11  Vict.  c.  109,  s.  44) 
relied  upon  in  the  argument  to  cure  the  defect,  appear  to  apply 
to  neglects  on  the  part  of  the  parishes  or  townships  to  elect 
according  to  the  Commissioners'  order,  not  to  defects  in  the  order 
itself;  but  they  indicate  the  intention  of  the  Legislature  not  to 
throw  impediments  in  the  way  of  the  speedy  practical  effect  of  the 
measure. 

The  defects  in  the  order  itself  are  cured  by  the  4  &  5  Will.  IV. 
c.  76,  s.  105,  which  makes  the  order  valid  ad  interim. 

We  think,  therefore,  that  although  the  order  would  be  wrong 
in  ordering  three  guardians  to  be  elected  for  Bewerley  and  two 
for  Dacre,  instead  of  five  for  the  entire  township,  if  they  con- 
stitute one  township,  that  error  does  not  prevent  the  order  from 
operating  in  the  meantime ;  and  whilst  it  does  operate,  the  town- 
ship of  Dacre-cum-Bewerley  is  part  of  the  union. 

But  then,  if  the  apportionment  had  been  wrong,  and  the  amount 
to  be  paid  by  that  township  could  not  have  been  ascertained, 
this  would  have  been  a  difficulty  not  to  be  surmounted,  for  the 
township  is  bound  to  pay  that  proportion  only  which  the 
Commissioners  fixed. 

This  difficulty  would  have  occurred  if  the  Commissioners  had  [  204  | 
fixed  the  amount  for  the  joint  township,  and  the  district  had 
consisted  of  two  separate  townships ;  but  as  they  have  fixed  the 
amount  of  each,  there  is  no  difficulty  in  ascertaining  what  is  due 
from  both  by  adding  them  together,  and  the  order  to  pay  5002., 
being  less  than  the  sum,  is  valid. 

For  these  causes,  we  think  that  there  should  be  a  new  trial. 
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Nbwbould    Aldbhbon,  B.,  added  : 

r. 
CoLTMAK.         I  do  not  differ  from  the  other  members  of  the  Coubt  on  the 

two    first    pomts:    but  I  confess   that,    at   present,  I  entertain 

considerable  doubt  as  to  the  third;  and  I  hope  that  point  will 

be  placed  upon  the  record  if  the  case  goes  down  again  for  trial. 

I  think  the  order  of  the  Commissioners  is  not  valid,  unless  the 

places  are  to  be  treated  as  two  separate  townships;  because,  if 

they  are  treated  as  one  township,  the  order  of  the  Commissioners 

for  uniting  two  separate  townships,  with  a  condition  that  one 

township  shall   have   no    separate   guardians   at   all,  is,  in   my 

opinion,  an  invalid  order. 

Ride  absolute  accordingly. 


1861.  COLLEDGE  v.  HARTY  (1). 

•^^^'  (6  Ex.  205—212 ;  8.  C.  20  L.  J.  Ex.  146.) 

L  ^^  J  The  plaintiff  effected  a  marine  policy,  subject  to  certain  rules,  one  of 

which  was,  that  ships  were  not  to  sail  from  any  port  on  the  east  coast  of 
Great  Britain  to  any  port  in  the  Belts  between  the  20th  of  December  and 
the  loth  of  February.  The  plaintiff's  vessel  sailed  from  Newcastle-upon- 
Tyne  on  the  8th  of  February  for  a  port  in  the  Belts,  and  was  lost  in  the 
Baltic  on  the  14th  of  February:  Held,  that  the  rule  in  question  was  a 
warranty  and  not  an  exception ;  and  that  the  word  **  to  *'  in  the  rule  meant 
"towards,"  and  not  "arriving  at;  "  and  consequently  that  the  plaintiff 
was  not  entitled  to  recover  in  respect  of  the  loss. 

Assumpsit  on  a  club  policy  of  insurance  for  875Z.  on  the  ship 
Benoni,  from  the  5th  of  February,  1848,  at  noon,  to  the  5th  of 
February,  1849,  at  noon.  The  declaration,  after  setting  out  the 
policy,  alleged,  that,  at  the  time  of  its  making,  certain  rules  were 
subjoined  to  and  written  under  the  same,  which  were  to  be  deemed 
as  part  thereof,  whereby  it  was  (amongst  other  things)  declared, 
"  that  ships  were  not  to  sail  to  or  from  any  of  the  ports  or  places 
following,  between  the  times  set  opposite  thereto ;  that  is  to  say, 
To  the  Gulfs  of  Bothnia,  Finland,  and  Livonia,  from  any  port  on 
the  east  coast  of  Great  Britain,  between  the  5th  of  October  and  the 
5th  of  April ;  to  any  port  or  place  in  the  Baltic  beyond  Copenhagen 
and  below  the  gulfs  before  named,  or  any  port  or  place  in  the  Belts, 
between  the  20th  of  December  and  the  15th  of  February."  The 
declaration  then  alleged  the  subscription  of  the  policy  by  the  plain- 
tiff, the  defendant,  and  other  persons ;  that,  on  the  8th  of  February, 
1849,  the  ship  sailed  on  a  voyage  from  Newcastle-upon-Tyne, 

(1)  Cited,  Provincial  Insurance  Co.  of  Cana<la  ▼.  Leduc  (1874)  L.  B.  6 
P.  C.  224,  234,  43  L.  J.  P.  C.  49.— A.  0. 


?OL.  ULXXvi.]  1851.    EX.     6  EX.  205—206.  241 

in  the  county  of  Northumberland,  towards  Flensburgh;  and  Colledge 
that,  on  the  14th  of  the  same  month,  whilst  the  ship  was  on  her  hartt. 
said  voyage,  and  before  she  arrived  at  Flensburgh,  or  at  any  port 
or  place  in  the  Baltic  beyond  Copenhagen,  or  at  any  port  or  place 
in  the  Belts,  the  ship  was  totally  lost  by  perils  of  the  sea.  It  then 
averred,  that  the  ship  did  not  sail  to  the  Gulfs  of  Bothnia,  Finland, 
or  Livonia,  from  any  port  on  the  east  coast  of  Great  Britain, 
between  the  5th  of  October  and  the  5th  of  April,  or  to  any  port  or 
place  in  the  Baltic  beyond  Copenhagen  and  below  the  gulfs  before 
named,  or  any  port  or  place  in  the  Belts,  between  the  20th  of 
December  and  the  15th  of  February.  Breach,  non-payment  of  the 
som  claimed. 

Seventh  plea.  That  after  the  making  of  the  policy,  and  *after  C  *^^  ] 
the  rules  had  been  so  subjoined  to  and  written  under  the  same,  and 
during  the  continuance  of  the  policy  and  of  the  insurance  thereby 
effected,  and  whilst  the  same  endured,  the  ship  did  sail  from 
Newcastle-upon-Tyne  to  a  port  in  the  Belts,  to  wit,  a  port  called 
Flensburgh  in  the  Belts,  between  the  20th  of  December  and  the 
15th  of  February,  to  wit,  on  the  9th  of  February,  1849.  Concluding 
to  the  country. 

Eighth  plea.  That  after  the  making  of  the  policy,  &c.,  the  ship 
did  sail  from  Newcastle-upon-Tyne  to  a  port  in  the  Baltic  beyond 
Copenhagen,  and  below  the  Gulfs  of  Bothnia,  Finland,  and  Livonia, 
to  wit,  a  port  called  Flensburgh,  in  the  Baltic,  beyond  Copenhagen, 
and  below  the  Gulfs  of  Bothnia,  Finland,  and  Livonia,  between  the 
20th  of  December  and  the  15th  of  February,  to  wit,  on  the  9th  of 
February,  1849 :  concluding  to  the  country.  Upon  which  pleas 
issues  were  joined. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  Middlesex  sittings  after 
last  Trinity  Term,  it  appeared  that,  on  the  15th  of  February,  1848, 
the  insurance  in  question  was  effected  by  the  plaintiff,  who  was  a 
member  of  an  association  for  the  mutual  insurance  of  the  ships  of 
members  for  one  year,  called  ''  The  Monkwearmouth  Sea  Insurance 
Association."  The  policy  stated  the  insurance  to  be  ''upon  the 
body,  tackle,  &c.,  of  the  ships  or  vessels  respectively  in  any  lawful 
trade  to,  at,  and  from  any  port  or  places  whither  the  ships  or 
vessels  of  the  subjects  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  shall,  from  time  to  time,  during  the  said  policy,  be  per- 
mitted by  Government  to  sail  or  trade,  and  also  except  as  in  the 
rules  hereto  subjoined  is  mentioned."  At  the  foot  of  the  policy 
was  the  following  memorandum :  **  It  is  hereby  agreed  that  the 
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CoLLEDGE  warranties,  conditions,  exceptions,  rules,  provisions,  and  agree- 
Uabtt.  nients  hereunder  written,  shall  be  deemed  and  considered  as  part 
of  the  policy,  &c."  By  rule  8,  the  owner  of  a  vessel  beaching 
[  *207  ]  before  or  after  a  specified  time,  is  not  to  recover  •for  any  loss 
during  a  subsequent  voyage,  until  surveyed  and  reported  sufficient. 
The  9th  rule  was  as  follows : — "  Ships  not  to  sail  to  or  from  any 
of  the  ports  or  places  following,  between  the  times  set  opposite 
thereto:  That  is  to  say,  from  Copenhagen,  between  the  10th  of 
August  and  the  10th  of  March ;  from  any  port  or  place  in  the 
Baltic  beyond  Copenhagen  and  below  the  Gulfs  of  Bothnia,  Fin- 
land, and  Livonia,  between  the  1st  of  August  and  the  5th  of  March  ; 
from  any  port  or  place  in  the  gulfs,  between  the  20th  of  July  and 
the  5th  of  March ;  to  Archangel  or  Oneza,  or  any  other  port  or 
place  round  the  North  Cape,  between  the  10th  of  August  and  the 
5th  of  May ;  to  the  Gulfs  of  Bothnia,  Finland,  and  Livonia,  from 
any  port  or  place  on  the  west  coast  of  Great  Britain,  or  any  port  in 
Ireland,  between  the  14th  of  September  and  the  20th  of  March ; 
from  any  port  or  place  on  the  east  coast  of  Great  Britain,  between 
the  5th  of  October  and  the  6th  of  April ;  to  any  port  or  place  in  the 
Baltic  beyond  Copenhagen  and  below  the  gulfs  before  named,  or 
any  port  or  place  in  the  Belts,  between  the  20th  of  December  and 
the  15th  of  February.'*  By  rule  10,  on  all  ships  trading  to  certain 
places  therein  mentioned,  "a  deduction  of  ten  per  cent,  will  be 
made  in  case  of  loss  or  damage  sustained ;  and  if  drawing  more 
than  eleven  feet  water  at  the  port  of  loading,  to  be  at  the  owner's 
risks."  Bule  18.  *'  That  it  is  especially  recommended  to  all 
masters  of  ships  or  vessels  insured  by  the  association,  that  they  be 
careful,  in  sailing  to  or  from  the  Baltic,  to  have  their  chain  cables 
stowed  below  when  practicable.  And  further,  that  the  said 
masters,  in  loading  grain,  linseed,  or  any  cargo  liable  to  shift,  shall 
be  particularly  careful  to  have  their  holds  double  stalled,  or  other- 
wise properly  secured  with  bulk  heads,  so  as  to  prevent  as  far  as 
possible  any  shifting  of  the  cargo." 

The  ship  sailed  on  the  8th  of  February,  1849,  on  a  voyage  from 
Newcastle-upon-Tyne,  bound  for  Flensburgh,  a  port  in  the  Belts, 
[  ♦208  ]  which  are  in  the  Baltic  Sea,  beyond  Copenhagen,  •and  below  the 
Gulfs  of  Bothnia,  Finland,  and  Livonia;  and  on  the  14th  of 
February,  1849,  before  she  arrived  at  any  port,  the  ship  was  lost  at 
Lessoe  Island,  in  the  Kattegat. 

Under  these  circumstances,  it  was  objected  on  the  part  of  the 
defendant,  that  the  plaintiff  bad  committed  a  breach  of  the  warranty 
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contained  in  the  9th  rule ;  and  the  learned  Judge,  being  of  that     CoLLEDoifi 
opinion,  directed  a  verdict  for  the  defendant  on  the  seventh  and      harty. 
eighth  pleas,  reserving  leave  for  the  plaintiff  to  move  to  enter  a 
verdict  for  him,  if  the  Court  should  be  of  opinion  that  there  was  no 
avoidance  of  the  policy. 

A  rule  nisi  having  been  obtained  accordingly,  and  also  for  judg- 
ment non  obstante  veredicto  on  the  seventh  and  eighth  pleas,  inas- 
much as  they  contained  no  averment  that  the  vessel  was  lost  during 
a  prohibited  voyage ; 

Watson,  WUles,  and  D.  Seymour,  showed  cause : 

First,  the  9th  rule  amounts  to  a  warranty,  and  not  an  exception ; 
and  therefore  the  pleas  are  good.  In  ordinary  policies,  a  prohibi- 
tion against  a  ship  sailing  within  certain  specified  periods  is  always 
construed  as  a  warranty.  No  particular  form  of  words  is  necessary 
to  import  a  warranty :  Arnould  on  Insurance,  p.  678.  In  Pittigrew 
V.  Pringle{i),  a  similar  prohibition  against  the  ship  sailing  from 
certain  ports  after  a  specified  time,  was  treated  as  a  warranty. 
Graham  v.  Barras  (2)  also  shows  that  the  stipulation  in  question  is 
a  warranty.  The  8tb,  10th,  and  18th  rules  afford  instances  of 
exceptions. 

Secondly,  the  words  "  to "  and  "  from  "  in  the  9th  rule,  mean 
that  the  vessel  is  not  to  sail  **  on  her  voyage  to  or  from^'  the  places 
mentioned.  The  object  of  the  rule  was,  that  ships  should  not  be 
exposed  to  the  dangers  attendant  upon  navigating  certain  seas 
within  the  prohibited  periods.  *The  word  "from,"  in  the  three  [•209] 
first  clauses  of  the  rule,  clearly  means  "  on  the  voyage  from ;  " 
and  in  like  manner  the  word  "  to "  in  the  latter  clauses,  means 
"towards."  They  cited  Moir  v.  The  Royal  Exchange  Assurance 
Company  (3). 

Unthank,  in  support  of  the  rule: 

First,  the  9th  rule  is  on  the  face  of  it  an  exception  and  not  a 
warranty ;  and  therefore  the  plea  is  bad  for  want  of  an  averment 
that  the  vessel  was  not  lost  during  the  prohibited  voyage.  It  is 
expressly  stated  to  be  an  exception,  for  the  policy  uses  the  words 
"  and  also  except  as  in  the  rules  subjoined." 

(Parke,  £. :  If  it  be  construed  as  an  exception  during  the  time 
the  vessel  is  on  the  voyage,  when  is  it  to  be  on  the  policy  again  ?) 

(1)  37  R.  B.  493  (3  B.  &  Ad.  514).  (3)  16  B.  B.  330,  331  (6  Taunt.  241) 

(2)  39  B.  B.  723  (5  B.  &  Ad.  1011). 

16—2 
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CoLLKDOB    The  vessel  would  be  off  the  policy  danng  sach  time  only  as  she 
Haktt.      ^^  sailing  on  the  prohibited  voyage. 

Secondly,  the  meaning  of  the  word  "  to  "  is  "  arriving  at/'  as 
the  meaning  of  the  word  "  from  "  is  "  departing  from  "  a  particular 
place.  The  object  of  the  role  was  to  prevent  ships  from  being  in  the 
Kattegat  or  Baltic  at  a  dangerous  season  of  the  year.  Great  incon> 
venience  woold  follow  if  the  defendant's  constmction  be  adopted. 
For  instance,  if  the  vessel  sailed  from  the  east  coast  of  Great 
Britain  before  the  20th  of  December,  and  arrived  in  the  Baltic 
between  that  time  and  the  15th  of  February,  the  warranty  would 
take  effect,  and  the  policy  be  avoided  oi  initio.  On  the  other  hand* 
if  the  vessel  arrived  at  Flensbnrg  after  the  15th  of  Febmary  she 
would  be  on  the  policy,  although  all  damage  sustained  on  the 
voyage  during  the  prohibited  period  would  be  excepted  from  it. 

Pollock,  C.  B.  : 

Both  the  rule  for  a  new  trial  and  the  rule  for  judgment  non 
6b$iante  veredicto  ought  to  be  discharged.     The  question  is,  whether 
the  sailing  of  the  plaintiff's  vessel  from  the  east  coast  of  Great 
[  *2io  ]      Britain  to  Flensburgh,  beyond  ^Copenhagen,  between  the  20th  of 
December  and  the  15th  of  February,  was  an  infringement  of  the 
policy,  the  vessel  having  in  fact  sailed  on  the  8th  of  February  and 
the  loss  having  occurred  on  the  14th  of  February.    That  depends 
upon  the  meaning  of  the  word  "to"  in  the  rules — whether  it 
means  "  to  the  place  of  destination,  so  as  not  to  arrive  there " 
within  those  periods ;  or  whether  it  means  that  the  vessel  is  not 
to  proceed  on  her  voyage  within  those  periods.    The  plaintiff's 
counsel  argued,  that  it  cannot  bear  the  former  of  those  significa- 
tions, because  such  a  construction  would  involve  some  anomalies ; 
and  no  doubt  it  is  difficult  to  put  a  construction  on  the  rule  altogether 
satisfactory.    But  on  looking  at  the  expressions  used,  I  think  we 
ought  to  construe  the  word  "  to  "  as  meaning  "  towards."    That  is 
the  sense  in  which  the  word  is  always  used  in  all  instruments  con- 
nected with  or  relating  to  marine  assurance.    It  has  that  meaning 
in  a  bill  of  lading;  and  I  do  not  know  why  we  should  adopt  a 
different  meaning  in  this  policy  of  insurance,  because  some  anomaly 
will  result  from  such  a  construction.    Far  more  embarrassment 
would  arise  from  the  construction  contended  for  by  the  plaintiff's 
counsel,  since  it  would  be  uncertain  whether  the  vessel  was  or  was 
not  under  the  protection  of  the  policy,  until  she  arrived  at  the 
end  of  her  voyage — a  thing  so  absurd  in  a  commercial  point  of 
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view,  that  it  seems  to  me  impossible  that  such  can  be  the  true     collbdge 
coDBtruction  of  the  policy.  jhabtt. 

The  rule  for  judgment  non  obstante  veredicto  depends  upon  this 
single  question,  whether  the  stipulation  is  a  warranty  or  an  excep- 
tion. Probably,  in  the  result,  that  would  not  make  much  difference, 
because,  if  the  Court  thought  it  an  exception,  they  would  on  appli- 
cation enable  the  defendant  to  put  the  proceedings  in  such  a  shape 
as  to  avail  himself  of  the  defence  which  he  intended  to  set  up.  In 
my  opinion,  however,  this  is  not  an  exception,  but  a  warranty. 
It  is  as  if  the  rules  were  incorporated  in  the  policy  itself.  Upon 
these  grounds  I  think  the  rule  as  to  both  points  ought  to  be 
discharged. 

Parke,  B.  :  [  211  ] 

I  am  of  the  same  opinion.  The  first  point  depends  entirely  on 
the  construction  of  the  word  ''  to."  According  to  the  natural  and 
ordinary  meaning  of  the  word,  looking  to  the  context,  its  true 
construction  is  "  towards,"  and  much  absurdity  would  result  from 
construing  it  to  mean  "  at."  By  the  9th  rule,  ships  are  not  to  sail 
from  any  port  on  the  east  coast  of  Great  Britain  between  the 
5th  of  October  and  the  5th  of  April.  Now,  so  far  as  relates  to  the 
word  **  from,"  it  means  "  on  the  voyage ;  "  and  I  think  also  that 
the  word  "  to  "  has  the  same  effect,  and  consequently  prohibits  all 
voyages  to  the  places  named  within  the  periods  mentioned.  The 
other  part  of  the  rule  is  ''  to  any  port  or  place  in  the  Baltic,  beyond 
Copenhagen  and  below  the  Gulfs  of  Bothnia,  Finland,  and  Livonia, 
or  any  port  or  place  in  the  Belts,  between  the  20th  of  December 
and  the  15th  of  February."  If,  according  to  the  plaintiff's  con- 
struction, the  vessel  is  not  to  arrive  at  those  places  within  the 
prescribed  period,  why  make  any  distinction  as  to  the  ports  from 
which  she  is  to  sail  ?  It  is  true,  that  on  examination  of  each  of 
these  provisions  there  appears  a  great  deal  of  obscurity,  but  I  can 
see  my  way  to  this  conclusion,  that  the  word  ''  to  "  is  to  be  con- 
strued as  meaning  ''  on  the  voyage  to,"  and  the  word  *'  from  "  as 
''  on  the  voyage  from."  Therefore  the  rule  for  a  new  trial  ought 
to  be  discharged. 

The  next  question  is,  whether  this  provision  is  to  be  considered 
as  an  exception  or  a  warranty.  If  it  be  an  exception,  the  plaintiff 
is  entitled  to  judgment  non  obstante  veredicto,  inasmuch  as  the  plea 
is  bad  for  not  containing  an  averment  that  the  ship  was  lost  during 
a  prohibited  voyage.    Upon  this  part  of  the  case  I  entertained  some 
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Ck>LLEi>0B  doubt,  but  on  the  whole  I  think  it  ought  to  be  construed  as  a 
Habty.  warranty,  and  not  as  an  exception.  Mr.  Unthank  argued,  that  the 
policy  itself  refers  to  the  rule  as  an  exception.  But  on  looking 
through  the  rules,  there  are  some  which  fall  within  the  description 
L  •212  ]  of  an  exception,  and  not  *of  a  warranty,  for  instance,  the  8th,  10th, 
and  18th,  for  in  those  cases  the  vessel  might  be  on  the  policy  again 
if  the  terms  of  the  rules  were  complied  with.  The  reason  which 
induces  me  to  construe  this  as  a  warranty  and  not  an  exception  is, 
that  there  is  no  time  in  which  the  vessel  is  to  be  on  the  policy 
again;  and  the  consequence  of  holding  this  an  exception  would 
be,  that  the  policy. would  cease  during  the  voyage  within  the  pro- 
hibited period,  and  after  that  the  ship  would  be  again  on  the 
policy.  But  if  a  voyage  to  the  Baltic  was  intended  to  be  altogether 
prohibited  during  a  particular  season,  it  would  be  singular  that  the 
vessel  should  be  again  on  the  policy.  The  rule  must  therefore  be 
construed  not  as  an  exception  but  as  a  warranty. 

Aldebson,  B.  : 

I  am  also  of  opinion  that  the  rule  ought  to  be  discharged  on  both 
points.  The  words  "  to  "  and  "  from  "  must  be  construed  "  on 
the  voyage  to  and  from  '*  any  of  the  ports  mentioned.  The  vessel 
is  not  to  sail  towards  particular  ports  during  certain  periods,  and 
therefore  the  words  "  on  the  voyage  "  are  to  be  introduced  in  the 
9th  rule  after  the  words  *'  ships  not  to  sail."  It  is  clear  that  such 
must  be  the  meaning  of  the  rule ;  for,  as  has  been  already  pointed 
out,  many  absurdities  would  follow,  if  we  were  to  put  another 
construction  on  the  words. 

Then  as  to  the  other  point,  I  think  this  is  a  warranty  and  not  an 
exception.  In  the  case  of  beaching  risk,  which  does  not  necessarily 
produce  actual  damage,  but  may  produce  damage,  there  is  an 
exception  as  to  the  damage  taking  place  between  the  beaching 
and  the  vessel  being  surveyed.  But  in  cases  within  the  9th  rule 
there  is  no  such  period  of  probation.  If  that  rule  were  intended 
to  be  an  exception,  no  doubt  there  would  have  been  a  provision 
that  vessels  proceeding  to  the  Baltic  at  particular  periods  of  the 
year  might  be  on  the  policy  again  before  they  returned. 

Rule  discharged. 


vox,.  Lxxxvi.]  1861.    EX.    6  EX.  217—218.  247 

The  ATTOKNEY-GENEKAL  v.  NAPIEK  (1).  i8«i. 

(6  Ex.  217—222 ;  8.  C.  20  L.  J.  Ex.  173 ;  15  Jur.  253.)  Feb^. 

The  law  of  the  domicile  of  a  testator  or  intestate  decides  whether  his         [  ^^^  ] 
personal  property  is  liable  to  legacy  duty. 

A  British-bom  subject,  an  officer  on  service  in  her  Majesty's  army  in 
India,  died  there  intestate,  leaving  all  his  property  situate  in  that  country, 
with  the  exception  of  a  small  sum  of  money  due  to  him  from  the  War 
Office  in  England.  His  widow  took  out  letters  of  administration  in  India, 
and  after  paying  the  debts,  &c.  invested  the  rest  of  the  estate  in  India,  in 
her  own  name,  for  her  own  benefit  and  that  of  the  next  of  kin.  She  after- 
wards took  out  letters  of  administration  in  England,  for  the  purpose  of 
obtaining  the  debt  due  from  the  War  Office :  Held,  that,  as  the  deceased 
was  on  duty  in  India  in  her  Majesty's  service,  he  did  not  acquire  a  domicile 
in  that  country ;  and  that  the  whole  of  his  property,  though  chiefly  situate 
abroad,  was  liable  to  legacy  duty. 

An  officer  in  the  service  of  the  East  India  Company,  residing  in  the  East 
Indies,  does  thereby  acquire  a  domicile  in  that  country. 

CROMPTON  had  obtained  a  rule,  on  the  part  of  the  Crown,  calling 
on  Mrs.  Napier,  as  the  administratrix  of  Captain  John  Napier, 
deceased,  to  show  cause  why  she  should  not  account  for  and  pay 
legacy  duty  on  the  whole  of  the  personal  estate  of  the  intestate. 
It  appeared  that  the  intestate  was  a  captain  in  her  Majesty's 
62nd  regiment  of  Foot,  and  had  left  this  country  on  such  service 
for  the  East  Indies;  and  that  he  died  there  intestate,  leaving  the 
whole  of  his  property,  except  the  sum  of  922.  hereinafter  mentioned, 
actually  situate  in  that  country  ;  and  that  his  widow,  the  adminis- 
tratrix, also  resided  there  at  that  time,  and  had  taken  out  letters 
of  administration  to  the  effects  of  her  deceased  husband  in  the 
Ecclesiastical  Court  of  Bombay.  By  virtue  of  these  letters  of 
administration,  she  collected  the  whole  of  the  intestate's  estate, 
paid  the  debts,  funeral  and  testamentary  expenses,  and  invested 
the  clear  residue  in  her  own  name,  for  the  benefit  of  herself  as 
widow,  and  her  child  as  sole  next  of  kin  to  the  deceased.  She 
continued  to  reside  in  India  for  a  year  and  a  half  after  her 
husband's  death,  and  then  returned  to  this  country.  The  sum  of 
921.  being  due  to  the  *intestate  from  the  War  OflBce  in  England,  [  •218  ] 
she  took  out  letters  of  administration  in  this  country,  for  the  sole 
purpose  of  obtaining  possession  of  that  sum ;  whereupon  applica- 
tion was  made  on  the  part  of  the  Crown,  requiring  her  to  account 
for  and  to  pay  duty  upon  the  whole  of  the  personal  estate  of  the 
deceased.     She  thereupon  accounted  for  that  part  which  was  in 

(1)  Cited.  Wallaces.  AU.-Qen.{\%(^)  82,  93,  52  L.  J.  P.  0.  10;  Re  TootaPa 
L.  B.  1  Ch.  6,  35  L.  J.  Ch.  124 ;  TrusU  (1883)  23  Oh.  D.  632,  533,  62 
Blackwood  V.  Reg.  (1882)  8  App.  Oas.      L.  J.  Clh.  664.— A.  0. 
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A..G.        England,  and  offered  to  pay  the  duty  with  respect  to  that  portion 
Napibb      ^^  ^^^  property,  bat  disputed  her  liability  as  to  that  portion  which 
had  been  situate  in  India.     The  case  was  now  argued  by  consent 
before  Parke,  B.,  and  Alderson,  B. 

J.  B.  Alcock  showed  cause  (i) : 

The  legacy  duty  is  not  payable  upon  that  portion  of  the  intestate's 
property  which,  at  the  time  of  his  death,  was  situate  in  the  East 
Indies.  The  intestate  died  abroad,  and  the  property  was  adminis- 
tered and  completely  appropriated  out  of  this  country.  The 
administration  which  was  taken  out  in  England  by  the  defendant 
was  for  the  sole  purpose  of  obtaining  the  arrears  of  a  payment  due 
in  this  country. 

(Parke,  B.  :  So  far  as  regards  the  consideration  of  the  present 
question,  the  place  where  the  administratrix  took  out  letters  of 
administration  is  altogether  immaterial;  the  only  question  being 
the  place  where  the  intestate  was  domiciled  at  the  time  of  his 
decease.  That  point  must  now  be  considered  as  finally  settled  by 
the  case  of  Thompson  v.  The  Advocate-General  (2)^  which  was 
decided  in  the  House  of  Lords.  Here  the  intestate  was  in  her 
Majesty's  service  at  the  time  of  his  death,  and  not  in  the  service  of 
r  *219  ]  the  East  India  Company.  An  officer  in  *her  Majesty's  service, 
who  goes  to  India  and  serves  there  in  that  character,  does  not 
thereby  acquire  a  domicile  in  that  country.) 

It  is  submitted  that,  according  to  the  authorities,  the  rule  as  to 
the  domicile  does  not  govern  the  question  as  to  the  payment  of 
legacy  duty.  Logan  v.  Fairlie  (s),  and  Jackson  v.  Forbes  (4),  are  in 
the  defendant's  favour.  The  latter  of  these  cases  was  affirmed  in 
the  House  of  Lords,  nomine  The  Attorney-Oeneral  v.  Jackson  (6). 

(Parke,  B.  :  The  only  difference  between  this  case  and  that  of 
Thompson  v.  The  Advocate-General  is,  that  here  the  intestate  was 
domiciled  in  England  and  the  property  was  abroad,  whilst  in  the 
other  case  the  domicile  was  abroad  but  the  property  was  here : 

(1)  The  55  Geo.  HI.  c.  184,  Sched.  charged  upon    his  or   her   heritable 

Pt.   3,   declares,   that  duty  shall  be  estate,  &c. 

payable  for  every  legacy,  specific  or         (2)  69  E.  B.  1  (12  CI.  &  Fin.  1). 
pecuniary,  or  of  any  other  description,  (3)  43  R  B.  138  (1  My.  &  Cr.  69). 

of  the  amount  of  20^.  or  upwards,  (4)  2  Cr.  &  J.  382. 

given    by  any  will  or  testamentary         (5)  37  B.  B.  12  (8  Bligh,  N.  S.  15 ; 

instrument  of  any  person  out  of  his  2  CI.  &  Fin.  48). 
or  her  personal  or  moveable  estate,  or 
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therefore  the  one  case  is  the  converse  of  the  other,  but  the  same        A.-a. 
rule  applies  to  both.)  Napibb. 

The  Attorney-General  v.  Jackson  is,  in  truth,  precisely  the  same  in 
all  respects  as  the  present,  with  this  exception,  that  there  all  the 
property  was  abroad.  There  the  testator  was  in  the  service  of  the 
Sovereign. 

(Aldbrson,  B.  :  But  the  Court  assumed  the  domicile  to  have  been 
in  India.  They  may  have  made  a  mistake  as  to  the  fact  that  the 
domicile  was  abroad;  but  we  must  look  to  the  grounds  of  the 
decision,  and  the  rule  which  governs  the  case.) 

It  certainly  appears,  from  the  report  of  that  case  in  Bligh,  that  the 
Court  were  aware  that  the  party  was  a  King's  officer.  In  re 
Swing  (i),  and  Arnold  v.  Arnold  (2),  are  in  favour  of  the  defendant's 
position. 

(Aldbbson,  B.  :  In  the  latter  case,  the  deceased  had  been  in  the 
service  of  the  East  India  Company  and  not  of  the  Sovereign.  That 
is  the  distinction  between  that  case  and  the  present. 

Pabkb,  B.  :  The  older  cases  which  conflict  with  the  broad 
principle  that  the  personal  estate,  for  the  purposes  of  the  payment 
of  legacy  duty,  follows  the  domicile,  must  be  considered  as  *over-  [  ^220  ] 
ruled  by  the  case  to  which  I  referred,  in  the  House  of  Lords.  The 
same  view  of  the  question  is  taken  by  my  brother  Williams,  in  his 
treatise  upon  the  Law  of  Executors.) 

It  is  submitted  that  the  other  facts  in  this  case  take  it  out  of  that 
general  rule. 

Crompton  appeared  in  support  of  the  rule,  but  was  not  called 
upon. 

Pabkb,  B.  : 

We  do  not  think  it  becomes  necessary  to  call  upon  Mr.  Crompton 
in  this  case,  as  the  principle  which  is  to  govern  it  has  been 
definitively  settled  by  the  decision  of  the  House  of  Lords  in 
Thompson  v.  I'he  Advocate-Oeneral,  Before  that  decision  there 
were  several  conflicting  cases,  some  of  which  were  antecedent  to 
that  of  In  re  Swing,  by  which  the  liability  to  duty  was  made  to 

(1)  1  Cr.  &  J.  151.  (2)  2  My.  &  Or.  256. 
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A.-G.  depend  upon  the  fact  of  the  assets  having  been  received  in  England, 
NapIer.  Ill  the  case  of  In  re  Ewing,  the  doctrine  was  first  broached,  that 
the  true  criterion,  whether  the  parties  were  liable  to  legacy  duty, 
depended  upon  the  fact  whether  the  testator  at  the  time  of  his 
death  was  domiciled  in  England ;  and  that  is  the  rule  adopted  by 
the  learned  Judges  in  their  decision  of  the  case  of  Thompson  v. 
The  Advocate-Oeneral :  and  Lords  Lyndhurbt,  Brougham,  and 
Campbell  put  it  upon  the  great  principle,  that  personal  property  is 
to  be  considered  as  situate  in  t^e  place  where  the  owner  of  it  is 
domiciled  at  the  time  of  his  death.  It  has  been  argued,  that  if  we 
act  on  this  decision  of  the  House  of  Lords,  we  must  overrule  two 
other  decisions  in  the  House  of  Lords,  viz.  The  Attorney-General  v. 
Jackson  and  The  Attorney-General  v.  Forbes.  It  is  quite  true,  that 
if  in  the  case  of  The  Attorney-General  v.  Jackson  it  had  been  held, 
that,  at  the  time  of  the  death  of  the  testator,  he  was  domiciled  in 
England,  those  authorities  would  be  overruled.  Those  cases  were, 
however,  decided  without  adverting  to  the  distinction  between 
[  *22i  ]  residence  and  domicile.  *If  the  reports  of  those  cases,  and  the 
opinions  delivered  on  them  in  the  House  of  Lords,  be  attentively 
considered,  it  is  perfectly  clear  that  they  proceeded  upon  the 
assumption  that,  because  the  testator  resided  in  India  at  the  time 
of  his  death,  he  was  domiciled  in  that  country.  The  difference 
between  a  person  residing  abroad  as  an  officer  in  her  Majesty*s 
army,  and  residing  abroad  in  the  East  India  Company's  service, 
was  not  pointed  out.  The  Attorney-General  v.  Jackson  is,  in  truth, 
so  considered,  but  another  case  falling  within  the  same  rule,  and 
must  be  treated  as  the  case  of  a  domicile  in  India.  The  English 
statute  not  extending  to  property  in  India,  the  property  in  that  case 
was  exempt  from  legacy  duty.  If  the  case  of  The  Attoimey-General 
V.  Jackson  be  treated  as  it  was  treated  by  the  House  of  Lords  in 
Thompson  v.  The  Advocate- General,  it  falls  exactly  within  the  same 
rule.  The  distinction  now  pressed  upon  us  was  not  urged  in  that 
case ;  but  the  ratio  decidendi  comes  exactly  within  the  same  rule  as 
Thompson  v.  The  Advocate-General.  This  rule  is  a  very  intelligible 
one,  although,  no  doubt,  there  appears  a  difficulty  in  its  applica- 
tion, because  it  is  not  easy  in  some  cases  to  ascertain  the  place  of  a 
person's  domicile  at  the  time  of  his  death.  In  this  case  Mr.  Alcock 
has  very  properly  abstained  from  arguing  that  the  intestate's 
domicile  was  in  India.  If  a  natural  born  subject,  domiciled  in 
England,  enters  into  her  Majesty's  service,  and  goes  abroad  at  the 
Queen's  command  into  foreign  service,  it  is  quite  clear  that  his 


vol..  Lxxxvi.]         1851.    EX.     6  EX.  221—223.  251 

original  domicile  has  not  been  parted  with  by  him.  He  goes  for  a  A.-G. 
temporary  purpose,  and  is  supposed  to  be  there  for  a  time  only,  kapieb. 
but  not  for  the  purpose  of  fixing  his  permanent  abode  abroad.  In 
this  ease  the  officer  was,,  no  doubt,  domiciled  in  England  ;  and  that 
being  the  fact,  according  to  the  plain  principle  laid  down  by  the 
House  of  Lords,  this  is  a  case  in  which  the  Grown  is  entitled  to 
the  legacy  deity  on  the  property. 

AlJ)BB80N,  B.  :  [  222  ] 

I  am  of  the  same  opinion.  It  is  clear  that  the  case  of  The 
Attorney 'Qeneral  v.  Forbes  and  the  case  of  Arnold  v.  Arnold  were  • 
supposed  by  Lord  Gottenham  to  be  cases  identical  in  their  circum- 
stances. It  is  now  contended  that  in  The  Attorney-General  v. 
JacHon  the  party  was  a  British  subject,  one  of  the  King's  officers, 
residing  in  India  at  the  time  of  his  death ;  if  so,  he  was  certaibly 
not  domiciled  there.  Upon  the  facts  of  The  Attorney -General  v. 
Jackson  that  case  was  incorrectly  decided  ;  but  the  rule  of  law  laid 
down  in  the  case  of  The  Attorney -General  v.  Forbes  was  upon  the 
supposition  that  the  party  was  domiciled  in  India,  and  that  the 
legacy  duty  in  that  case  could  not  attach  upon  property  which 
was  situate  in  England  at  the  time,  because  the  Judges  observed  in 
that  case  that  the  property  in  England  followed  the  domicile  or 
the  residence  of  the  party  in  the  East  Indies.  So,  in  Arnold  v. 
Arnold,  legacy  duty  was  held  not  to  be  payable ;  and  that  decision 
was  correct,  both  in  point  of  law  and  fact.  There  the  domicile  was 
in  India,  the  party  being  a  Company's  officer  at  the  time,  and  his 
residence  being  there ;  therefore,  when  Lord  Gottenham  said  that 
The  Attorney -General  v.  Jackson  and  Arnold  v.  Arnold  were  the 
same  case,  it  is  quite  clear  that  he  proceeded  on  the  ground  that  in 
both  cases  the  domicile  was  in  India  and  not  in  England.  Then 
there  is  the  decision  of  the  House  of  Lords  in  Thompson  v.  The 
Advocate-General,  in  which  all  the  Judges  and  the  Lords  unani- 
mously state  that  the  domicile  governs  the  question.  The  prin- 
ciple is  this,  that  where  a  man  is  domiciled,  there  the  personal 
property  is  to  be  considered  as  situate.  Applying  that  rule  to  the 
present  case,  the  intestate  was  domiciled  in  England ;  his  personal 
property  was  in  fact  in  India,  and  his  local  debts  were  paid  there ; 
but  as  the  personal  property  follows  his  domicile,  that  property  is 
to  be  treated  as  being  in  England  at  the  time  of  his  death.  He 
was  in  England  in  point  of  law,  although  *he  was  in  India  in  [  *223  1 
point  of  fact,  because  his  domicile  was  in  England,  although  his 
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A -a.  person  was  in  India.  His  personal  property,  though  in  fact  in 
Napibb.  India,  was  legally  in  England  also.  Bat  then  legacy  daty  attaches 
apon  the  property  of  all  persons  being  English  subjects  and  dying 
here.  I  think  therefore  that  the  case  is  governed  by  that  of 
Thompson  v.  The  Advocate-Oeneral ;  and  that  the  two  cases  are 
nndistingoishable.    The  rule  must  therefore  be  absolute. 

Rule  absolute. 


186'.  DOE  D.  JONES  V.  ANN  HUGHES  (1). 

Feb.  12,13^  ^   ' 

14.  (6  Ex.  223—234;  S.  C.  20  L.  J.  Ex.  148.) 

[  223  1  ^^  executor  has  no  implied  power  to  sell  or  mortgage  land  which  descends 

to  the  heir  charged  aimph'dter  with  the  payment  of  debts. 

Therefore,  where  a  testator,  after  charging  all  his  real  and  personal 
.estate  with  his  debts,  funeral  and  testamentary  expenses,  and  a  certain 
legacy,  devised  the  rents  and  profits  of  all  his  messuages  and  lands,  except 
his  Bala  houses,  to  his  wife,  for  life,  with  remainder  in  fee  to  H. ;  and  also 
bequeathed  to  his  wife  the  whole  of  his  personal  estate,  and  appointed  her 
sole  executrix :  Held,  that  the  Bala  houses  descended  to  the  heir,  subject 
to  a  charge  which  could  only  be  enforced  in  equity ;  and  that  the  executrix 
had  no  implied  power  to  sell  or  mortgage  them  for  the  payment  either  of 
the  debts,  funeral  or  testamentary  expenses,  or  legacy. 

Ejectment  to  recover  certain  houses  in  the  town  of  Bala,  in  the 
parish  of  Llanycil,  in  the  county  of  Merioneth. 

At  the  trial,  before  Talfourd,  J.,  at  the  last  Merionethshire 
Assizes,  the  lessor  of  the  plaintiff  was  proved  to  be  entitled  as 
devisee  of  Jane  Hughes,  deceased,  who  was  the  heir-at-law  of 
Evan  Hughes,  the  person  last  seised.  The  defendant,  who  was  the 
widow  and  executrix  of  Evan  Hughes,  put  in  evidence  his  will, 
which  was  in  the  following  terms :  ''  I  subject  and  make  liable  all 
my  real  and  personal  estate  with  the  payment  of  my  just  debts, 
funeral  and  testamentary  expenses,  and  charges  thereon,  and  the 
legacy  hereinafter  by  me  bequeathed ;  and  subject  thereto  and  to 
the  payment  thereof,  I  give  ai^d  devise  the  rents  and  profits  of  all 
and  singular  my  messuages,  farms,  and  lands  (except  my  Bala 
houses)  situate  in  the  parishes  of  Llanfyllin  and  Llanycil,  unto  my 
dear  wife  Ann  Hughes,  for  and  during  the  term  of  her  natural 
life ;  and  that  my  said  wife  has  a  power  to  charge  one  half  of  the 
[  *224  ]  value  of  *my  Llanfyllin  property,  and  to  be  at  her  own  disposal ; 
and  after  her  decease,  I  give  and  devise  my  messuages  called 
Brynmoel,  Bryndu,  and  Erwbach,  unto  my  relation  Hugh  Hughes, 

(1)  Cited,   Be  Tanqueray-WiUaume      51  L.  J.  Ch.  434 ;  see  22  &  23  Vict.  c. 
aud  Landau  (1882)  20  Ch.  D.  465,  477,      85,  ss.  14  and  16.— A.  C. 
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his  heirs  and  assigns,  for  ever.    I  give  and  devise,  after  my  wife's       dob  d. 
decease,  all  and  singular  other  the  farms,  tenements,  messuages,  «. 

and  lands,  situate  in  the  several  parishes  of  Llanycil  and  Llan-      Hughto. 
fyllin,  unto  my  friends  and  relations  Robert  Jones  and  Cadwalader 
Jones,  their  heirs  and  assigns,  for  ever.    I  give  and  bequeath  unto 
my  friend  Edward  Rowlands,  5Z.  for  making  this  my  will.    And  as 
touching  and  concerning  the  rest,  residue,  and  remainder  of  all 
and  singular  my  personal  estate,  ready  money,  plate,  china,  linen, 
and  furniture,  of   what  nature  or  kind  soever  and  wheresoever, 
although  not  herein  specifically  named  and  particularised,  I  give 
and  bequeath  the  same  unto  my  said  dear  wife  Ann  Hughes,  to  be 
at  her  own  disposal ;  and  I  do  hereby  appoint  her  the  sole  executrix 
of  this  my  last  will  and  testament." 

It  was  then  proved  that  the  testator,  Evan  Hughes,  had  died 
indebted  to  nearly  the  amount  of  2,000{. ;  and  that  the  defendant 
had  by  deed  appointed  and  conveyed  the  Bala  houses  to  one  John 
Jones  and  his  heirs,  in  trust,  by  sale  or  mortgage  thereof,  to  raise 
money  for  payment  of  the  testator's  debts ;  and  it  was  contended 
that,  under  the  will,  the  defendant,  in  her  character  of  executrix, 
had  an  implied  power  of  appointment  for  that  purpose,  either  of  real 
estate  devised  by  the  will,  or  of  real  estate  which,  not  being  dis- 
posed of  by  the  will,  descended  to  the  heir-at-law.  No  proof  was 
given  of  the  amount  of  the  testator's  personal  estate. 

Under  the  direction  of  the  learned  Judge,  a  verdict  passed  for 
the  plaintiff,  leave  being  reserved  to  the  defendant  to  move  to  enter 
a  nonsuit. 

In  last  Michaelmas  Term,  E.  Beavan  obtained  a  rule  accordingly ; 
citing  Anonymous  (i),  and  Fmhes  v.  Peacock  (2). 

Welshy  and  JB.  F.  Richards  showed  cause  at  the  present  sittings        1 226  ] 
(Feb.  12,  18) : 

The  argument  in  support  of  this  rule  must  be,  that  merely  from 
a  general  charge  of  debts  and  legacies  by  will  upon  the  real  estate 
of  the  testator,  there  is  implied  by  law  a  power  in  the  executor 
named  in  the  will,  to  raise  money  for  payment  of  the  debts  or 
legacies,  by  appointing  away  the  real  estate  or  any  part  of  it,  at 
his  discretion.  There  is  neither  principle  nor  authority  for  such  a 
position.  What  was  decided  by  the  cases  cited  on  moving  for  this 
rule,  and  others  which  will  be  referred  to,  is  this  :  that  where  there 
is  in  a  will  an  express  devise  in  trust  to  sell  for  the  payment  of  debts 
(1)  3  Dyer,  371  b.  (2)  63  E.  R.  694  (11  M.  &  W.  630). 
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Doe  (L  or  legacies,  or  an  express  direction  to  sell  for  that  purpose,  or  words 
^^^       from  which  such  a  direction  is  necessarily  to  be  implied,  but  no 

Hugh  KB.  person  is  named  as  the  devisee  in  trust,  or  as  the  party  who  is  to 
exercise  the  power,  then  the  devise  or  authority  is  to  be  carried 
into  effect  by  the  executor,  as  being  the  person  to  whose  office  it 
belongs  to  distribute  the  proceeds  of  the  estate  when  sold  :  but  no 
such  interest  or  authority  can  be  implied  merely  from  the  fact  that 
the  will  contains  a  general  charge  of  debts  or  legacies  upon  the 
real  estate,  the  only  effect  of  which  is  to  make  such  estate  assets  in 
the  hands  of  the  heir  or  devisee,  distributable  in  equity  for  that 
purpose.  The  authorities  are  thus  summed  up  in  Sugden  on 
Powers,  vol.  1,  p.  138:  "It  appears,  therefore,  to  be  settled,  that  a 
power  in  a  will  to  sell  or  mortgage,  without  naming  a  donee,  will, 
if  a  contrary  intention  do  not  appear,  vest  in  the  executor,  if  the 
fund  is  to  be  distributable  by  him  either  for  the  payment  of  debts 
or  legacies ;  and  it  seems  that,  while  the  chain  remains  unbroken, 
the  power,  until  exercised,  will  go  from  him  to  his  executors.  And 
if  the  produce  of  the  real  estate  is  blended  with  the  personal  estate, 
the  power  to  sell  will  vest  in  the  executors  by  implication."  The 
case  cited  from  Djer  is  as   follows:    ''A  man   seised  of  divers 

[  *226  ]  manors,  lands,  and  tenements  in  *fee,  of  socage  tenure,  devised  all 
his  said  manors,  &c.,  to  his  sister,  and  to  her  heirs  for  ever,  '  except 
out  of  this  general  grant  my  manor  of  B.,  which  I  do  appoint  to 
pay  my  debts,'  and  made  two  executors  by  name,  and  died ; "  and 
it  was  held,  that  the  executor  had  power  to  sell  the  manor  of  B.  in 
fee  for  the  purpose  of  the  payment  of  the  debts ;  "  and  that,  by 
good  reason  and  circumstance,  was  the  intention  of  the  testator, 
and  not  to  leave  this  reversion  to  his  heir,  but  to  entrust  his 
executors  with  the  sale  of  it  for  the  speedy  payment  of  his  debts." 
There,  it  will  be  observed,  the  testator  expressly  appointed  a  par- 
ticular estate  for  that  purpose.  So  in  Vin.  Abr.  "  Devise,"  (2  C.) 
pi.  1 ;  "  Devise  of  lands  to  be  sold  for  payment  of  his  debts.  It 
shall  be  sold  by  his  executors,  and  the  naming  of  his  executors  is 
sufficient."  The  same  principle  is  to  be  deduced  from  many 
authorities :  Pit  v.  Pelham  (i),  Tylden  v.  Hyde  (2),  Ward  v. 
Devon  {s),  Patton  v.  Iiand€dl{4),  Bentham  v.  Wiltshire  (p),  Elton  v. 
Harrison  (6),  Gosling  v.  Carter  (7).  Forbes  v.  Peacock  (s),  proceeded 
on  the  same  ground.     Lord  Abikgeb,  G.  B.,  says,  ^*  It  appears  to 

(1)  1  Oh.  Ca.  176 ;  1  Lev.  304.  (5)  20  R.  R  271  (4  Madd.  44). 

(2)  25  R.  E.  194  (2  Sim.  &  St.  238).  (6)  2  Swanst.  276,  n. 

(3)  11  Sim.  160,  n.  (7)  66  R.  R.  227  (1  Coll.  C.  0. 644). 

(4)  1  Jac.  &  W.  189.  (8)  63R.R.694,700(11M.&W.637) 


▼oi..  Lxxxvi.]  1851.    EX.     6  EX.  226—227.  255 

me,  upon  the  authority  of  the  cases  cited,  that  where  a  power  is        dob  d. 

Jones 

V. 


Hughes. 


given  to  sell  property  for  the  purpose  of  either  paying  debts  or 
legacies,  or  of  converting  them  into  a  residuary  fund,  that  power 
must  from  its  nature  belong  to  the  executors.  The  estate,  no 
doubt,  in  point  of  law,  descends  to  the  heir-at-law,  subject  to  the 
power  to  sell ;  but  the  heir-at-law  is  not  bound  to  make  any  dis- 
tribution ;  that  is  the  duty  of  the  executors."  What  expressions 
amounted  to  a  charge  of  debts  or  legacies  on  the  real  estate  has 
been  a  different  question,  which  is  not  now  in  controversy.  By  the 
operation  of  the  3  &  4  Will.  IV.  c.  104,  real  property,  even  without 
a  charge  of  debts  upon  *it,  is  applicable  to  the  payment  of  debts ;  [  *227  ] 
but  the  order  of  distribution  is  materially  affected  by  the  operation 
which  is  to  be  given  to  the  will  in  this  respect.  In  Jarman  on 
Wills,  vol.  2,  p.  546,  the  order  of  the  application  of  the  several 
funds  liable  to  the  payment  of  debts  is  set  forth ;  viz.  '*  1.  The 
general  personal  estate,  not  expressly  or  by  implication  exempted. 
2.  Lands  expressly  devised  to  pay  debts,  whether  the  inheritance, 
or  a  term  carved  out  of  it,  be  so  limited.  8.  Estates  which  descend 
to  the  heir,  whether  acquired  before  or  after  the  making  of  the  will. 
4.  Devised  or  bequeathed  property,  real  or  personal,  which  is 
charged  with  debts,  and  then  specifically  disposed  of  subject  to 
such  charge.  5.  General  pecuniary  legacies,  pro  rata.  6.  Specific 
legacies,  per  rata.  7.  Beal  estate  devised,  and,  if  the  rule  be 
subject  to  the  old  law,  whether  in  terms  general  or  specific." 
Here  the  claim  of  the  defendacj;,  if  it  can  be  maintained  at  all, 
must  equally  be  to  dispose  of  all  or  any  part  of  the  real  estate, 
whether  it  be  estate  descending  to  the  heir-at-law,  or  estate 
specifically  devised  to  another  person. 

Tomlinson,  E.  Beavan  and  Morgan  Lloyd,  in  support  of  the 
rule: 

The  defendant  relies  on  the  following  propositions:  ''  First,  that 
a  charge  of  debts  on  land  is  equivalent  to  a  trust  to  pay  debts,  or  a 
direction  to  sell  the  land  to  pay  debts ;  secondly,  that  where  there 
is  no  express  devise  in  trust,  with  an  estate  commensurate  with  the 
power  which  the  testator  has  wished  to  be  executed,  namely,  that 
of  raising  money  for  the  payment  of  debts,  that  power  is  lodged  in 
his  executors;  thirdly,  that  a  purchaser,  or  mortgagee,  from  the 
executor  is  not  bound  to  see  to  the  application  of  the  purchase  or 
mortgage-money,  or  to  inquire  whether  there  was  any  other 
property  previously   available  for   the   payment   of   debts.     The 


V. 

HnoHKS. 
[  •228  ] 
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Dob  d.  Anonymous  case  in  Dyer,  871  b,  and  which  is  reported  in  Savile,  72, 
by  the  *name  of  MUward  v.  Moore,  is  an  express  authority  in 
support  of  the  first  proposition.  There  the  testator  devised  all  his 
lands  in  fee, ''  except  out  of  this  general  grant  my  manor  of  B., 
which  I  do  appoint  to  pay  my  debts."  He  made  two  executors  and 
died,  one  of  the  executors  died,  the  other  proved  the  will  and  sold 
the  manor,  and  by  the  opinion  of  the  Court  the  sale  was  valid ;  for 
such  was  the  intention  of  the  testator,  and  not  to  leave  the  reversion 
to  his  heir,  but  to  trust  his  executors  with  the  sale  for  the  speedy 
payment  of  his  debts. 

(Alderson,  B.  :  Is  not  that  equivalent  to  saying,  **  I  appoint  you 
my  executor  to  pay  my  debts,"  in  which  case  no  other  person  can 
pay  them?) 

The  will  contained  no  express  power,  it  was  only  given  by  implica- 
tion. That  authority  is  recognised  in  Sugden  on  Powers,  vol.  1, 
p.  185,  7th  edit.,  where  reference  is  also  made  to  a  case  in  the 
16  Eliz.  (i),  in  which  the  C!ourt  say,  ''  If  a  man  willeth  that  his 
lands  shall  be  sold,  and  that  the  monies  coming  thereof  shall  be 
disposed  of  for  the  payment  of  his  debts,  now  the  executors  shall 
sell  the  lands,  for  to  them  it  belongs  to  pay  debts."  There  is  no 
difference  in  principle  between  a  trust  to  pay  debts  and  a  charge 
to  pay  debts.  [They  cited  Tylden  v.  Hyde  (2),  Ball  v.  Harris  (8), 
Elliott  V.  Merryman  (4),  Bailey  v.  Ekins  (5),  Dolton  v.  Hewen  (6), 
Blagrave  v.  Blagrave  (7),  and  Shaw  v.  Borrer  (8).] 

[  229  ]  (Parkb,  B.  :  Those  cases  only  show,  that  where  there  is  a  devise 

to  certain  persons  for  the  payment  of  debts,  that  imports  a  trust  in 
those  persons  to  raise  money  to  pay  debts  ;  but  is  there  any  authority 
that  a  charge,  simpliciter,  on  lands  in  the  hands  of  the  heir  gives  the 
executor  power  to  sell  the  lands  for  the  payment  of  the  debts  ?) 

In  Forbes  v.  Peacock {9),  Sir  L.  Shadwbll,  V.-C,  says,  "If  a 
testator  charges  his  real  estate  with  payment  of  his  debts,  that 
prima  facie  gives  his  executor  power  to  sell  the  estate,  and  to  give  a 
good  discharge  for  the  purchase-money." 

(1)  2  Leon.  220,  pi.  276.  (6)  6  Madd.  9 ;  see  48  B.  B.  92,  n. 

(2)  25  R.  B.  194  (2  Sim.  &  St.  238).  (7)  80  B.  B.  686  (4  Ex.  550). 

(3)  48  B.  B.  90  (4  My.  &  Cr.  264).  (8)  44  R  B,  115  (1  Keen,  559). 

(4)  Barnard.  78.  (9)  12  Sim.  541. 

(5)  7  Ves.  319 ;  see  48  B.  B.  92,  n. 
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(Pabkb,  B.  :  In  that  case  there  was  clearly  a  power  to  sell,  for  the       Doe  d. 
testator  directed  the  house  to  be  sold.  ^^^^ 

HnoHEs. 
AiiDBRsoN,  B. :  The  language  of  the  Vicb-Chancbllor  must  be 

taken  secundum  subjectam  materiem. 

That  decision  was  appealed  against  (i),  but  the  main  question, 
as  to  the  power  of  the  executor  to  sell,  was  not  overruled.  In 
Newman  v.  Johnson  (2),  the  testator  thus  devised :  "  My  debts 
and  legacies  being  first  deducted,  I  devise  all  *my  estate,  both  [  •2ho  ] 
real  and  personal,  to  J.  S. ; "  and  that  was  held  to  amount 
to  a  devise  to  sell  for  payment  of  his  debts.  Gosling  v. 
Carter  (8)  and  Curtis  v.  Fvlbrook  (4)  are  also  authorities  in  favour 
of  an  implied  power  in  the  executor  to  sell.  With  respect  to 
the  modus  operandi,  the  land  which  descends  to  the  heir  is  liable 
before  the  land  devised  :  Williams  v.  Chitty  (6).  The  natural  con- 
struction of  this  will  is,  that  the  Bala  houses  should  be  first  sold  by 
the  executrix  for  payment  of  the  debts  and  legacies.  He  begins  by 
subjecting  his  real  and  personal  estate  to  the  payment  of  his  debts 
&e.  He  then  devises  all  his  lands,  except  his  Bala  houses,  thereby 
impliedly  appointing  those  houses  for  payment  of  his  debts. 
The  circumstance  of  charging  both  realty  and  personalty  shows 
that  the   testator  meant  them   both  to  be  distributed  by   the 

executor. 

Cur,  adv.  vuit. 

Parkb,  B.,  (after  stating  the  will  and  the  other  feu^ts),  now  said  : 

There  is  no  doubt  that,  as  the  Bala  houses  are  not  devised  by  the 
will  to  any  devisee,  that  property  passed  to  the  heir-at-law. 
Whether  there  was  a  remainder  in  them,  after  the  death  of  the 
testator's  wife  Ann  Hughes,  is  a  matter  hardly  necessary  to  be 
determined,  although  it  appears  to  be  pretty  clear  that  there  was 
not ;  so  that  the  Bala  houses  pass  in  fee  to  the  lessor  of  the  plain- 
tiff. The  question  is,  whether  the  executrix  of  this  will,  who 
appears  to  have  been  in  want  of  money  for  the  purpose  of  paying 
the  debts  and  funeral  and  testamentary  expenses,  had  power  to  sell 
or  mortgage  the  Bala  houses,  for  the  purpose  of  raising  that  money. 
She  obtained  advice  upon  the  subject ;  and  in  order  to  save  the 
expense  of  an  equity  suit,  the  property  being  very  small,  she  took 
upon  herself  to  mortgage  this  property  to  a  third  person,  who 

(1)  65  B.  B.  485  (1  Ph.  717).  (4)  8  Haie,  25. 

(2)  Vera.  45.  (5)  3  R.  R.  71  (3  Ves.  545). 

(3)  66  R.  R.  227  (1  CoU.  C.  C.  644). 
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Dob  d.       advanced  the  money.    Upon  the  argument  of  this  case,  the  several 

p,  ^authorities  upon  the  subject  were  brought  before  us ;  and  it  was 

Hughes,      contended  on  behalf  of  the  defendant,  that  the  eflfect  of  a  charge  of 

r •231  1  .  ... 

the  real  estates  with  debts  was  to  give  to  the  executrix  an  implied 
power  of  sale.  But,  upon  a  duiB  consideration  of  all  the  cases,  it  is 
perfectly  clear  that  not  one  of  them  bears  out  that  proposition. 
One  class  of  cases  shows,  that  by  a  devise  to  trustees  of  the  real 
estate  charged  with  the  testator's  debts,  the  trustees  have  thereby 
imposed  upon  them  the  duty  of  raising  money  to  pay  those  debts ; 
for,  as  the  estate  is  given  to  them,  they  can,  through  the  means  of 
the  estate,  raise  money  for  the  payment  of  those  debts.  Another 
class  of  cases  decides^  that  if  from  the  whole  purview  of  the  will  it 
appear  to  have  been  the  intention  of  the  testator  that  his  real 
estate  should  be  sold,  and  the  proceeds  of  that  real  estate  are  to 
be  distributed  for  the  purpose  for  which  it  is  given,  which  the 
executors  alone  by  law  could  perform,  then  there  is  an  implied  power 
given  them  by  the  will  to  sell  the  estate ;  and  that  the  executor, 
who  is  to  distribute  the  money,  is  to  sell  the  estate.  Several  cases 
were  cited  which  confirm  this  proposition,  and  amongst  them  is 
that  of  Forbes  v.  Peacock.  But,  upon  looking  through  the  cases, 
not  a  single  authority  is  to  be  found  which  says,  that  a  simple 
charge  of  the  estate  with  the  payment  of  the  debts  does  more  than 
make  a  charge  upon  the  estate  in  the  hands  of  the  devisee,  if  the 
estate  is  devised,  or  upon  the  estate  in  the  hands  of  the  heir-at-law, 
if  the  estate  devolves  upon  him  by  the  law  of  inheritance.  The 
only  authority  which  bears  the  aspect  of  giving  the  executor  an 
implied  power  to  sell,  under  such  circumstances,  is  the  dictum  of 
Vice-Chancellor  Shadwbll  in  Fm-hes  v.  Peacock^  which  was  twice 
before  him,  and  also  before  this  Court.  On  one  of  those  occasions 
the  Vicb-Chancbllor  is  reported  to  have  said — "  If  a  testator 
charges  his  real  estate  with  the  payment  of  his  debts,  that  primd 
[  *2S2  ]  facie  gives  his  executor  power  to  sell  the  estate,  and  to  *give  a  good 
discharge  for  the  purchase-money.  That  was  all  I  decided  on  the 
argument  of  the  demurrer."  If  that  be  correctly  reported,  it  would 
imply  that  the  Vicb-Chancbllor  was  of  opinion  that  a  simple  charge 
of  the  estate  with  payment  of  debts,  without  more — without  any 
terms  in  the  will  indicating  an  intention  on  the  part  of  the  testator 
that  the  estate  should  be  sold,  was  an  implied  authority  given  to  the 
executor  to  sell.  But  that  would  be  a  solitary  authority,  because 
there  is  none  other  to  be  found  that  goes  to  the  same  extent.  But 
the  Vicb-Chancellor  is  merely  stating  what  he  had  decided  before, 
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when  the  case  of  Forbes  v.  Peacock  was  first  before  him.  The  pro-  DoBd. 
position  he  is  there  reported  to  have  stated  is  quite  distinct  from  '  ^^"® 
that  referred  to ;  because  it  is  perfectly  clear  that  he  there  gave  his  Hughes. 
opinion  upon  the  supposition  (the  will,  in  that  case,  authorising  the 
sale  of  the  property),  that  the  testator  meant  it  to  be  sold,  and  that 
the  executor  was  the  proper  person  to  carry  that  intention  into 
effect;  and  in  giving  his  judgment,  he  cites  a  case  of  Ward  v. 
Devon,  before  him,  which  was  to  this  effect — "  Sell  all  oflf,  both  real 
and  personal  property,  and  divide  the  produce  between  my  wife 
Mary  Ann  Ward,  and  my  sons  and  daughters,  each  to  share  alike. 
The  law  gives  the  house  at  Teddington  to  the  youngest  son  ;  but  it 
is  my  will  to  sell  all.  I  appoint  Mr.  Robert  Ward,  my  brother,  and 
my  wife  Mary  Ann  Ward,  my  executors."  That  was  the  whole  of 
the  will,  and  it  was  there  held  that  there  clearly  was  a  power 
to  sell,  which  the  executor  was  bound  to  execute.  So,  upon  the 
purview  of  the  whole  will  in  Forbes  v.  Peacock,  he  was  of  the  same 
opinion ;  and  this  Court  entertained  the  same  opinion,  upon  the 
case  being  sent  to  them.  When  the  same  case  was  before  the 
Lord  Chancellor,  he  expressly  guarded  himself  from  deciding  that 
a  simple  charge  of  the  estate  would  amount  to  a  power  to  sell.  In 
fact,  there  is  no  case  that  goes  to  that  extent.  The  only  *doubt  we  [  «233  ] 
entertained  was,  whether  there  was  enough  here  to  enable  us 
to  say  that  the  testator  meant  his  estate  should  be  sold  for  the  same 
purpose.  It  was  not  that  he  subjected  his  real  estate  merely  to  the 
payment  of  his  just  debts,  but  also  to  the  payment  of  his  funeral 
and  testamentary  expenses,  and  charges  attendant  thereon,  and  the 
legacy  subsequently  bequeathed.  And  it  was  contended,  from  his 
charging  the  estate  with  funeral  and  testamentary  expenses,  which 
was  for  an  immediate  purpose,  and  which  therefore  could  not  be  long 
delayed,  that  it  must  be  implied  he  meant  the  executrix  to  sell. 
Now,  we  have  considered  the  cases,  and  we  have  found  no  authority 
for  such  a  proposition.  As  to  the  exception  here  also,  "  except  my 
Bala  houses,"  which  he  does  not  wish  to  devise,  it  has  been  argued, 
that  it  may  be  inferred  to  have  been  his  intention  that  the  Bala 
houses  should  be  sold,  although  perhaps  not  the  other  property,  for 
the  purpose  of  paying  the  debts  and  testamentary  expenses  and 
charges,  just  as  if  he  had  made  an  appointment  of  the  Bala  houses 
to  be  sold,  and  had  given  a  power  to  the  executor,  for  that  purpose. 
But  we  are  of  opinion,  that  in  reality  this  does  not  carry  the  case  any 
farther.  It  only  subjects  the  estate  in  the  hands  of  the  heir-at-law 
to  a  charge  for  funeral  and  testamentary  expenses,  and  the  charges 

17—2 
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Dob  d.       attending  the  proof  of  the  will,  which  the  executrix  must  enforce 
r.  through  the  medium  of  a  court  of  equity ;  and  we  therefore  think 

Hdghkb.  |.|^g  executrix  had  no  power  to  sell  or  mortgage  the  estate.  It  is 
not  within  the  principle  of  any  of  the  cases  in  which  it  has  been 
held  there  is  an  implied  power  of  sale  or  mortgage.  We  have  per- 
fectly satisfied  ourselves  on  that  head,  and  the  result  is,  that  the 
rule  must  be  discharged. 

Aldbrson,  B.,  added : 

The  strongest  case  was  that  hi  Dyer,  where  the  testator  appointed 
lands  for  the  payment  of  his  debts.  In  that  case  it  was  an 
appointment  of  a  particular  estate  for  payment  of  debts ;  here  it  is 
[  •234  ]  a  general  *charge  on  all  the  lands,  with  the  exception  of  particular 
lands  out  of  the  devise ;  but  for  what  purpose  those  lands  were 
excepted  does  not  appear. 

liule  discharged. 


I860.  KERBY  V.  HARDING  and  BIGGS. 

Dec.  5. 
jjj^j  (6  Ex.  234—242 ;  S.  C.  20  L.  J.  Ex.  163 ;  15  Jur.  953.) 

^'^eb,  12.  A  notice  of  distress  stated,  that  the  landlord  had  distrained  the  several 

"■;  goods,  chattels,  and  effects  specified  in  the  schedule.    The  schedule,  after 

*-        J  enumerating  certain  goods,  concluded — *'  and  all  other  goods,  chattels,  and 

effects  on  the  said  premises,  that  may  be  required  in  order  to  satisfy  the  above 
rent,  together  with  all  necessary  expenses :  "  Held,  that  the  notice  was  too 
vague  and  uncertain  to  justify  the  sale  of  goods  of  a  stranger,  which  he  had 
de|K)6ited  on  the  premises. 

After  the  seizure  of  the  goods,  no  notice  thereof  having  been  given  to 
the  party  depositing  them,  the  distrainor  permitted  him  to  take  them  off 
the  premises  for  a  temporary  purpose,  with  the  intention,  on  the  part  of 
tlie  distrainor,  that  they  should  be  returned,  which  was  done :  Held,  that 
there  was  not  any  abandonment  of  the  distress. 

Case.  The  first  count  of  the  declaration  stated,  that  one 
J.  Woods  was  tenant  of  a  certain  messuage  and  premises  to  the 
defendant  Biggs,  and  that  the  plaintiff  had  divers  goods  and 
chattels,  to  wit,  a  pony,  a  carriage,  and  a  set  of  harness,  his 
property,  then  being  on  the  said  premises,  and  that  the  defendants, 
contriving  to  injure  the  plaintiff,  &c.,  distrained,  for  certain  alleged 
arrears  of  rent  due  from  Woods  to  the  defendant  Biggs,  the  said 
goods  and  chattels,  exceeding  in  value  the  amount  of  the  alleged 
arrears  of  rent,  and  the  costs  and  expenses  of  the  distress,  and 
thereby  took  an  excessive  and  unreasonable  distress  for  the 
same,  &c. ;  and  that  the  goods  were  sold  by  the  defendants  under 
the  distress.    The  second  count  was  for  distraining  the  pony,  &c.. 


VOL,  Lxxxvi.]  1851.    EX.     6  EX.  234—285.  261 

and  for  selling  the  same  &c.,  without  giving  notice  of  the  said       Kebbt 
distress,  and  the  cause  of  the  same,  to  the  plaintiff  or  Woods,  or     haedino. 
leaving  such  notice  at  the  chief  mansion-house  or  other  most 
notorious  place  on  the  said  premises,  according  to  the  statute.    The 
third  count  was  in  trover  for  the  pony,  &c. 

The  defendants  pleaded  Not  guilty  by  statute.    Issue  thereon. 

At  the  trial,  before  Parke,  B.,  at  the  London  sittings  after  last 
Trinity  Term,  it  appeared  that  Woods  was  tenant  to  the  defendant 
Biggs  of  certain  premises  in  Finsbury,  where  he  carried  on  his 
business  as  a  livery-stable  keeper ;  and  that  the  plaintiff  kept  the 
pony,  carriage,  and  harness  in  ^question  with  Woods,  to  be  taken  [  *235  ] 
care  of  by  him  in  the  course  of  his  business. 

On  the  28rd  of  July,  1849,  these  goods  and  chattels  were  upon 
the  premises,  and  were  [inter  alia)  seized  by  the  defendant  Harding, 
who  was  employed  by  the  defendant  Biggs  to  make  a  distress  for 
rent  in  arrear.  The  following  notice  of  distress  was  at  the  same 
time  left  on  the  premises : 

"  Rent,  nOL ;  levy,  6Z.  ISs. ;  man  in  possession,  8«.  Gd.  per 
day.'' 

"  Mr.  John  Woods,  or  to  whom  else  it  may  concern." 

*'  Take  notice,  that  by  virtue  of  an  authority  to  me  given,  I  have 
this  day  seized  and  distrained  the  several  goods,  chattels,  and 
effects  specified  in  the  schedule  or  inventory  hereunder  written,  for 
the  sum  of  1702.,  so  much  being  due  and  arising  for  four  quarters' 
rent,  due  at  Midsummer  Day  last  past  to  Jeremiah  Biggs  for  the 
messuage  or  tenement  and  premises,  situate  &c. ;  and  unless  you 
pay  or  cause  to  be  paid  the  above  sum,  together  with  all  costs, 
charges,  or  expenses  attending  this  distress,  or  replevy  the  same 
within  five  days  from  the  date  hereof,  they  will  be  appraised  and 
sold  according  to  law. 

'*  Dated  this  28rd  day  of  July,  1849.  170Z. 

"  (Signed)  B.  Harding,  auctioneer  and  valuer,  25,  New  Broad 
Street,  City. 

**  Schedule  or  inventory  to  which  the  above  notice  refers:  viz., 
double  break,  single  ditto,  black  horse,  two  roan  horses,  two  black 
horses,  chesnut  ditto,  headed  cart,  four-wheel  chaise,  and  all 
other  goods,  chattels,  and  effects  on  the  said  premises  that  may  be 
required  in  order  to  satisfy  the  above  rent,  together  with  all  the 
expenses." 

The  plaintiff's  goods  which  had  been  seized  were  not  amongst 
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Kkbby  those  specified  in  the  schedule.  Upon  several  occasions  subsequent 
Habdino.  to  tli6  28rd,  the  plaintiff,  with  other  customers  of  Woods,  was 
[  *23H  ]  permitted  by  the  defendants  to  *take  his  pony  and  carriage  off  the 
premises  for  the  purpose  of  taking  his  usual  drive;  the  defendant 
Biggs  having  remarked,  that  he  had  no  doubt  that  the  plaintiff 
would  bring  them  back  again.  The  plaintiff  did  return  them  to 
the  stables,  but  did  not  receive  any  notice  of  the  distress  nntil  the 
28th,  when  he  was  informed  of  that  fact,  and  that  his  goods  were 
about  to  be  sold  with  the  others  which  had  been  taken.  He  there- 
upon made  a  demand  of  them,  which  was  refused,  and  the  goods 
were  sold.  Under  these  circumstances  the  present  action  was 
brought. 

The  first  count  of  the  declaration  was  given  up  by  the  plaintiff's 
counsel ;  but  they  contended,  first,  that  the  notice  of  distress  was 
bad,  on  the  ground  that  it  was  too  general  in  its  terms,  in  not 
specifying  the  plaintiff's  property;  and  secondly,  that  the  per- 
mission given  to  the  plaintiff  to  use  his  property  amounted  to  an 
abandonment  of  the  distress.  On  the  part  of  the  defendants,  the 
case  of  Wakeman  v.  Lindsey  (l)  was  cited  as  an  authority  in  favour 
of  the  sufficiency  of  the  notice,  and  it  was  insisted  that  that  case 
was  precisely  in  point.  The  learned  Judge,  upon  that  supposition, 
ruled  that  the  notice  was  sufficient.  And  as  to  the  question  of  the 
abandonment,  he  left  it  to  the  jury  to  say  whether  the  permission 
granted  to  the  plaintiff  to  use  his  goods  had  been  given  with  the 
intention  of  abandoning  them.  A  verdict  having  been  found  for 
the  defendants,  in  Michaelmas  Term  last  Barstow  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  of  misdirection  upon  both  these 
points. 

Knowles^  J,  Brown,  and  Kingdon,  in  last  Michaelmas  vacation 
(Dec.  5)  showed  cause  : 

First,  this  notice  of  distress,  which  is  required  by  the  stat. 
2  W.  &  M.  stat.  1,  c.  5,  s.  8,  is  sufficient.  That  statute  does  not 
require  any  particular  form  of  notice  to  be  observed;  and  if 
[  ♦237  ]  extreme  *precision  were  required  in  such  a  case,  much  incon- 
venience might  follow,  and  it  often  might  become  an  exceedingly 
difficult  matter  to  make  a  legal  distress.  It  will  be  contended  that 
the  latter  part  of  the  notice  vitiates  it;  but  the  reasonable  con- 
struction of  it  is,  that  the  party  thereby  gives  notice  that  he  has 
seized  all  the  goods  on  the  premises,  and  that  he  will  sell  to  such 

(1)  19  L.  J.  Q.  B.  166. 
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an  amonnt  as  will  be  necessary  to  satisfy  the  requirements  of  the  Ekbbt 
distress.  Wakonan  v.  Lindsey  is  in  the  defendant's  favour ;  for  the  habdinq. 
Coart  of  Queen's  Bench  held  that  the  notice  there  was  sufficient. 
The  notice  there  stated,  that  the  distrainor  ''  had  distrained  the 
goods,  chattels,  and  things  mentioned  in  the  inventory  thereunder 
written."  The  inventory  referred  to  mentioned  one  of  the  articles 
in  question,  and  contained  the  following  words :  "  and  any  other 
goods  and  effects  that  may  be  found  in  and  about  the  premises." 

(Platt,  B.  :  How  can  the  plaintiff  learn  from  this  notice  that  his 
goods  have  been  seized  and  are  to  be  sold  ? 

AiiDERsoN,  B. :  The  notice  states  that,  at  the  date  of  it,  the  several 
goods,  chattels,  and  effects  specified  in  the  schedule  or  inventory 
thereunder  written,  were  seized  and  distrained.  We  must  therefore 
refer  to  the  schedule  or  inventory ;  but  upon  doing  so,  we  do  not 
find  the  plaintiff's  goods  are  specified  therein.  The  notice  must  be 
read  with  reference  to  that  part  of  the  instrument.) 

The  notice  is  such  as  would  naturally  urge  the  party  whose  goods 
might  be  seized  to  set  on  foot  proper  inquiries  upon  the  subject. 

Secondly,  if  there  was  no  intention  on  the  part  of  the  defendants 
to  abandon  the  goods,  there  was  not  any  abandonment.  Batlby,  J., 
in  Swann  v.  The  Eml  of  Falmouth  (i),  says,  "  The  mere  leaving  of 
the  goods  in  a  place  where  the  landlord  has  a  right  to  keep  them, 
without  anything  to  indicate  an  intention  to  abandon  the  distress, 
cannot  operate  as  an  abandonment:  "  and  he  adds,  "  It  would  *be  [  *'^'^^  1 
very  hard  upon  the  tenant  if  this  were  otherwise ;  for  then,  in  all 
cases  of  distress  by  the  landlord  upon  premises  where  a  man  cannot 
remain  in  possession,  he  must  immediately  remove  the  goods." 
Bayliss  v.  Fisher  (2)  also  bears  upon  this  point. 

Barstow  in  support  of  the  rule : 

First,  the  notice  is  insufficient.  It  ought  to  specify  the  goods 
which  the  distrainor  has  taken.  Here  the  goods  were  not  the  tenant's, 
but  a  stranger's :  some  of  them  might  not  be  subject  to  distress  ; 
and  moreover,  the  sheriff  ought  to  know  whether  the  goods  which 
are  sought  to  be  replevied  are  the  property  of  the  party  who  seeks 
that  remedy.  Neither  can  a  jury  assess  the  damages  upon  a  writ 
of  inquiry,  under  the  17  Gar.  II.  c.  7,  s.  8,  unless  the  value  of  the 
goods  be  known.     The  case  of  Wakeman  v.  Lindsey^  when  examined, 

(1)  32  E.  E.  441  (8  B.  &  C.  456).  (2)  33  E.  E.  407  (7  Bing.  153). 
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Kebby  will  be  found  very  distinguishable  from  the  present.  The  notice 
Harding,  there  included  all  the  goods  on  the  premises,  whilst  the  present 
notice  leaves  the  particular  goods  seized  in  uncertainty.  The  Court 
of  Queen's  Bench  seem  to  have  come  to  the  conclusion  at  which 
they  arrived  in  that  case,  with  much  reluctance,  and  warn  parties 
for  the  future  from  adopting  a  notice  of  so  general  a  character.  A 
notice  like  the  present  might  give  rise  to  much  inconvenience,  and, 
instead  of  carrying  out  the  object  of  the  statute,  is  very  likely  to 
mislead. 

Secondly,  the  distrainor  abandoned  the  goods.  The  intention 
which  accompanies  the  act  does  not  affect  the  question.  Here  the 
plaintiff  obtained  dominion  over  his  goods,  being  ignorant  of  the 
fact  that  the  distress  had  been  made.  The  distrainor,  having  so 
parted  with  the  custody,  lost  his  lien  upon  them.  The  authorities 
on  this  question  are  collected  in  Williams  v.  Piice  (i). 

(Pabkb,  B.  :  Distrained  goods  impounded  upon  the  premises  are 

[  •239  ]      in  the  custody  *of  the  law.     The  landlord  or  bailiff  has  not  the 

possession.    Then  the  question  is,  whether,  if  the  goods  are  restored 

to  the  pound,  they  are  not  to  remain  there  by  virtue  of  the  original 

taking,  and  under  the  original  custody.) 

[The  CouBT  intimated  that  they  would  hear  a  further  argument 
upon  this  point  if  they  should  think  it  necessary.] 

Cur.  adv.  vult. 

Pabke,  B.,  (after  stating  the  pleadings  and  facts),  said : 

Two  points  were  made  at  the  trial  for  the  plaintiff.  First,  it  was 
said,  that  the  notice  of  distress  was  insufficient;  and  the  case  of 
Wakeman  v.  Lindsey  was  cited  in  support  of  this  position.  That  was  a 
notice  of  distress  beginning  in  the  usual  manner,  with  a  schedule 
which  specified  certain  effects,  and  at  the  close  of  it  there  were  the 
following  words :  ''  And  any  other  goods  and  chattels  and  effects  that 
may  be  found  in  and  about  the  premises."  And  upon  this  case  being 
cited,  and  without  adverting  to  it  more  particularly,  I  held  that  the 
notice  of  distress  given  in  this  case  was  sufficient ;  but,  upon  looking  at 
the  notice  of  distress  given  in  this  case,  it  appears  that  it  differs 
materially  in  its  terms  from  those  of  the  notice  in  the  case  relied 
upon.  This  notice  begins  in  the  usual  form,  "  By  virtue  of 
authority  to  me  given,  I  have  this  day  seized  and  distrained  the 
several  goods,  chattels,  and  effects  specified  in  the  schedule  or 
(1)  37  R.  R.  529  (3  B.  &  Ad.  695). 
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inventory  hereunder  written."     The  terms  in  Wakenian  v.  Lindaey       Kkbby 

were  "  By  virtue  of  an  authority  to  me  given  by  your  landlord,  take     hardihg. 

notice,  I  have  this  day  distrained  the  goods  and  chattels  mentioned 

in  the  inventory  hereunder  written  for  the  sum  of  28{.  1«.  dd.,  being 

for  arrears  of  rent  due  the  29th  September ;  and  unless  you  pay  the 

said  rent  and  expenses,  or  replevy  the  said  goods  within  five  days 

from  the  date  hereof,  they  will  be  appraised  and  sold ; "  then 

followed  an  inventory  containing  the  goods  specified,   ''and  any 

other  goods  that  may  be  *found  in  and  about  the  said  premises,  to       [  *240  ] 

pay  the  rent  and  expenses."    The  Court  of  Queen's  Bench  held  that 

notice  to  be  suflicient ;  and,  although  with  some  reluctance,  I  held 

this  notice  to  be  so,  upon  the  authority  of  that  case.    Here  the 

inventory  or  schedule  follows,  in  which  there  are  several  articles 

mentioned,  and  amongst  them  a  chaise  and  horse,  but  none  of  them 

were  the  goods  of  the  plaintiff;  and  it  concludes  with  these  words 

— *'  and  all  other  goods,  chattels,  and  effects  that  may  be  found  in 

and  about  the  said  premises,  that  may  be  required  in  order   to 

satisfy  the  above  rent  together  with   the  expenses."    Now,  upon 

consideration,  we  think  that  the  terms  of  this  notice  are  too  vague, 

and  do  not  point  out  any  certain  goods,  chattels,  or  effects,  except 

those  which  are  before  enumerated,  which  are  the  subject  of  the 

distress.     The  question  is,  whether  that  notice  is  sufficient,  within 

the  meaning  of  the  statute  2  W.  &  M.  st.  1,  c.  5,  s.  8,  which  enacts, 

that  "  where  any  goods  are  distrained  for  rent  reserved,  and  the 

tenant  or  owner  of  the  goods  distrained  shall  not,  within  five  days 

next  after  such  distress  taken,  and  notice  thereof  (with  the  cause  of 

such  taking)  left  at  the  chief  mansion-house  or  other  most  notorious 

place  on  the  premises  charged  with  the  rent  distrained  for,  replevy 

the  same,  with  sufficient  security  to  be  given  to  the  sheriff  according 

to  law,  then  in  such  case,  after  such  distress  and  notice  as  aforesaid, 

and  expiration  of  the  said  five  days,  the  person  distraining  &c.  may 

proceed  to  appraise  and  sell  the  goods,  &c."    Now  it  has  been  held, 

that  the  notice  required  by  this  statute  must  be  a  notice  in  writing, 

because  the  statute  requires  it  to  be  left  at  the  chief  mansion-house ; 

and  it  appears  to  us  the  statute  not  only  requires   the  cause  of 

taking  to  be  mentioned,  but  also  a  notice  to  be  given  "  thereof," 

that  is,  of  the  distress  taken,  which  must  include  every  thing  taken. 

At  common  law,  no  notice  at  all  is  necessary,  for  it  was  only 

necessary  for  tjie  landlord  to  go  to  the  premises  charged  with  rent, 

to  take  the  goods,  to  impound  the  goods,  *and  to  convey  them  to  a      [■  •241  j 

public  pound  or  private  pound,  giving  notice  in  the  latter  case  of 
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Kbbbt  the  place  to  which  they  were  taken.  This  statute  clearly  requires 
Habdiho.  some  notice  of  the  taking;  and  we  think  that,  according  to  the 
reasonable  construction  of  the  statute,  the  notice  ought  to  inform 
the  tenant  or  the  person  whose  effects  are  taken,  by  expressing  what 
are  the  goods  taken,  and  also  what  is  the  amount  of  rent  in  arrear. 
The  general  description  *'  any  other  goods,  chattels,  and  effects  on  the 
premises,  or  in  and  about  the  premises,"  according  to  the  decision  of 
the  Queen's  Bench,  is  sufficient ;  but  this  notice  does  not  impound  all 
the  goods  on  the  premises,  but  only  the  goods,  chattels,  and  effects 
that  may  be  required  in  order  to  satisfy  the  rent  mentioned  in  it. 
This  notice  leaves  it  uncertain  what  goods  are  taken ;  and  therefore 
we  think  that  it  is  not  sufficient,  and  that  the  subsequent  sale  of  any 
of  the  articles  not  included  nominatim  in  the  inventory  itself  is  an 
illegal  sale,  for  which  the  defendants  are  responsible. 

The  other  objection,  which  it  is  now  hardly  necessary  to  consider, 
because  on  the  other  ground  there  must  be  a  new  trial,  but  which 
was  much  insisted  on  by  the  plaintiff's  counsel  at  the  trial,  was, 
that,  as  the  plaintiff  had  been  permitted  to  take  his  pony  away, 
which  he  brought  back  again  voluntarily  into  the  custody  of  the 
officer  who  had  possession  of  the  distress,  there  should  have  been  a 
fresh  distress,  in  order  to  entitle  the  defendants  to  sell  it.  But  I 
still  am  of  opinion  that  my  direction,  in  that  respect,  was  right ; 
and  I  believe  the  rest  of  the  Court  concur  with  me  in  thinking, 
that,  inasmuch  as  the  goods  were  taken  away  without  any  intention 
whatever  to  abandon  the  distress,  but  with  the  knowledge  that  they 
would  certainly  be  brought  back  again,  when  they  were  restored  by 
the  voluntary  act  of  the  person  who  took  them  away,  they  con- 
tinued subject  to  the  distress.  If,  therefore,  the  case  had  been 
[  *242  ]  confined  to  that  question  alone,  the  rule  would  be  discharged ;  *bnt 
as  the  Court  are  of  opinion  that  I  was  wrong  in  the  construction  I 
put  upon  this  notice  of  distress,  as  it  is  different  from  that  in 
the  case  in  the  Queen's  Bench,  on  that  ground  the  rule  must  be 

absolute. 

•  Rtde  absolute. 

1851.  DAVISON  V.  FARMER  and  GRACE  (I). 

^^j- 1^4;  (6  Ex.  242-258  ;  S.  C.  20  L.  J.  Kx.  177.) 

"I  A  shareholder  in  a  joint-stock  banking  copartnership  established  under 

*■        ^  7  Geo.  IV.  c.  46,  cannot  be  proceeded  against  in  bankruptcy  upon  a  debt 

due  from  the  copartnership,  where  no  judgment  has  been  obtained  against 

the  public  officer  of  the  copartnership,  although  the  business  has  been 

(1)  Cited,  Mather  v.  Brow7i  (1876)  1  C.  P.  D.  596,  602, 45  L.  J,  C.  P.  547.— A.  C. 
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relinqnished,  and  an  order  has  been  obtained  to  wind  up  the  affairs  of  the       Davison 
Company  under  the  11  &  12  Yict.  c.  45,  prior  to  the  proceedings  in  bank-  v. 

niptcy.    The  rule  is  the  same,  although  there  be  not  any  public  officer  of       *^abmkb. 
the  Company. 

A  fiat  in  bankruptcy  issued  against  the  plaintiff,  dated  the  20th  of  July, 
1849,  upon  a  debt  due  from  a  banking  copartnership,  of  which  the  plaintiff 
was  a  member,  to  0.,  the  petitioning  creditor,  no  proceedings  haying  been 
taken  against  the  public  officer  of  the  Company.  A  waiTant  of  seizure  was 
issued  to  F.,  the  messenger  of  the  Court  of  Bankruptcy,  dated  the  30th 
July,  1849.  The  creditors*  assignee  was  appointed  on  the  2l8t  of  August. 
The  stat.  12  &  13  Yict.  c.  106,  came  into  operation  on  the  11th  of  October, 
and,  on  the  18th  of  October,  the  plaintiff's  goods  were  seized,  and  sold  by 
the  messenger  under  the  wiarrant :  Held,  that  the  fiat  was  invalid,  and  that 
either  the  petitioning  creditor  or  the  messenger  was  liable  in  trover  for  the 
wrongful  seizure. 

At  the  time  of  the  issuing  of  the  fiat  the  plaintiff  was  residing  in  the 
Isle  of  Man :  Held,  that,  as  he  was  not  at  that  time  within  the  United 
Kingdom,  under  5  &  6  Vict.  c.  122,  s.  24,  he  had  a  period  of  three  months 
after  the  advertisement  of  his  bankruptcy  in  the  London  Gazette,  within 
which  he  was  at  liberty  to  dispute  the  validity  of  the  fiat, 

Tboybb  for  certain  goods  and  chattels  of  the  plaintiffs. 
Pleas,  Not  gailty,  and  not  possessed.  Issues  thereon. 
The  cause  came  on  to  be  tried  at  the  Spring  Assizes,  1850,  for  the 
town  and  county  of  the  town  of  Newcastle-upon-Tyne,  before 
Alderson,  B.,  when  a  verdict  was  entered  for  the  plaintiff,  with  Is. 
damages,  on  both  issues,  subject  to  the  opinion  of  the  Court  upon 
the  following  case  : 

The  plaintiff  for  some  time  prior  to  the  2nd  of  December,  1848, 

carried  on  the  trade  of  a  grocer  in  a  street  or  place  called  Ouseburn, 

in  the  town  of  Newcastle-upon-Tyne,  and  he  resided  in  a  house  to 

which  the  shop  was  attached,  then  and  for  upwards  of  two  years 

before  that  time.    Prior  to  the  contracting  of  the  debt  due  to  the 

defendant  Edward  Grace,  as  hereinafter  mentioned,  the  plaintiff 

became  a  member  of,  and  the  holder  of  112  shares  in,  ^'  The  North 

of  ^England  Joint  Stock  Banking  Company,"  the  said  Company      [  *243  j 

consisting  of  a  number  of  more  than  six  persons,  and  carrying  on 

business  under  the  provisions  of  7  Geo.  IV.  c.  46 ;  and  pursuant  to 

that  Act,  one  George  Burdis  was  duly  appointed  and  registered  as 

the  public  officer  of  the  said  Banking  Company.     The  plaintiff  con. 

tinned  to  hold  the  shares  up  to  March,  1848,  when  the  Banking 

Company  stopped  payment.    On  the  17th  of  November,  an  order 

for  winding  up  the  Banking  Company  was  obtained,  pursuant  to 

11  &  12  Yict.  c.  45,  which  order  was  duly  advertised  in  the  London 

Gazette;  and  on  the  22nd  of  November,  John  Henderson,  John 

Hewson,  and  James  Boss  were  appointed  official  managers,  and  by 

them  a  list  of  contributories  was  made  out,  and,  after  due  notice, 
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Davison     settled  by  the  Master  Farrer.     The  plaintiff  was  incladed  in  snch 
Fasmbb.      list  as  follows  : 


L  'a**  ] 


Namb. 

ADDRESa. 

For  how  many  Sharen  of 
1001.  each. 

Mr.  George  Davison    . 

Ouseburn,  Newcastle 

112 

On  the  30th  November,  1848,  Master  Farrer  made  a  peremptory 
order,  pursuant  to  the  Act,  for  a  call  of  901.  per  share,  and  that 
each  contributory  should,  on  the  22nd  of  December,  1848,  at  the 
banking-house  of  the  North  of  England  Joint  Stock  Banking  Com- 
pany, Newcastle,  pay  to  the  official  managers  the  balance  (if  any) 
which  would  be  due  from  him,  after  debiting  his  account  in  the 
Company's  books  with  such  call. 

The  order  having  been  made,  was  advertised  in  the  London 
Gazette  on  the  12th  of  December,  1848,  and  a  copy  of  it,  together 
with  a  statement  of  the  balance  of  the  plaintiff's  account  with 
the  said  Banking  Company,  after  debiting  the  same  account 
with  the  amount  chargeable  against  him  in  respect  of  such  call, 
was,  on  the  6th  of  December,  *1848,  put  into  the  post  office  at 
Newcastle-upon-Tyne,  addressed  to  the  said  plaintiff  at  his  then 
last  known  address.  Such  copy  and  statement,  or  either  of  them, 
never  were  returned.  The  statement  last  mentioned  was  in  the 
words  and  figures  following,  viz. 

"  North  of  England  Banking  Company,  Newcastle, 

"  December  1st,  1848. 
"  Take  notice,  that  you  are  served  with  the  above  order  of  the 
Master  for  a  call ;  and  also  that  the  balance  of  your  account,  after 
debiting  you  with  the  amount  chargeable  against  you  in  respect  of 
such  call,  is  2,7542.  16«.  4c2.,  which  sum  you  are  to  pay,  as  in  the 
order  mentioned  ;  or,  in  case  of  default,  you  will  be  liable  to  have 
process  of  execution  issued  against  your  property  and  person, 
upon  affidavit  of  the  official  managers  of  such  default,  and  without 
any  previous  demand  by  the  official  managers  or  any  other 
person. 

(Signed  by  the  official  managers.)" 

The  plaintiff  left  his  house  and  place  of  business  at  Newcastle-on- 
Tyne,  on  the  2nd  of  December,  1848,  and  kept  out  of  the  way  to  avoid 
being  served  with  any  order  for  payment  of  any  call  which  might 
be  made  upon  him  as  a  member  or  contributory  in  the  said  Bank,  by 
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any  order  of  the  Master  in  Chancery  under  the  said  Act  of  Parlia-      Davison 
ment ;  and  he  never  afterwards  returned  to  his  house  or  shop,  or      fabii er. 
carried  on  any  trade  or  business ;  and  on  the  8th  of  December  in 
the  year  aforesaid  he  quitted  Newcastle-upon-Tyne,  and  went  to  the 
Isle  of  Man,  where  he  has  ever  since  been  residing. 

The  defendant  Edward  Grace  was  a  creditor  of  the  said  Banking 
(Company  for  the  sum  of  2882.  Ss.  10(2.,  lent  by  him  to  the  said 
Banking  Company  in  the  early  part  of  the  year  1847.  To  secure 
that  debt,  two  several  promissory  notes,  bearing  date  the  28rd  of 
April,  1847,  drawn  in  the  name  of  the  said  Company  by  two  of  the 
directors  thereof,  *one  of  such  notes  being  for  the  sum  of  C  *2^6  ] 
123/.  8s.  lOd.  payable  to  the  said  defendant  Edward  Grace  or 
order,  three  years  after  the  date  thereof,  were  given  by  the  said 
Banking  Company  to  the  said  Edward  Grace  on  the  day  of  the 
date  thereof. 

The  defendant  Edward  Grace  was  not  a  member  of  nor  a  person 
holding  shares  in  the  said  Banking  Company. 

On  the  21st  of  July,  1849,  e^Jiat  in  bankruptcy  issued  against  the 
said  plaintiff  on  the  petition  of  the  said  defendant  Edward  Grace. 
No  debt  was,  at  the  time  of  the  presenting  of  the  said  petition,  or 
when  the  qsliA  fiat  issued,  or  at  any  time  since,  due  or  owing  from 
the  said  plaintiff  to  the  said  defendant  Edward  Grace,  nor  had  the 
said  Edward  Grace  any  claim  or  demand  other  than  and  except  such 
debt,  claim,  or  demand  (if  any)  as  under  the  circumstances  herein- 
before set  forth  arose  in  respect  of  the  said  debt  owing  from  the  said 
Banking  Company  to  the  said  Edward  Grace. 

The  Jiat  was  prosecuted  against  the  said  plaintiff  in  the  Newcastle- 
upon-Tyne  District  Court  of  Bankruptcy  ;  and  on  the  80th  of  July, 
1849,  the  plaintiff  was  by  Nathaniel  Ellison,  Esq.,  the  Commis- 
sioner of  the  said  District  Court,  declared  and  adjudged  to  be 
bankrupt ;  and,  on  the  same  day,  one  Thomas  Baker  was  by  the 
said  Commissioner  nominated  and  appointed  official  assignee  of  the 
said  plaintiff's  estate  and  effects ;  and  on  the  same  80th  of  July, 
the  Commissioner  of  the  said  District  Court  granted  his  warrant 
under  his  hand  and  seal,  directed  to  the  said  defendant  James 
>Yilliam  Farmer,  his  messenger,  and  which  said  warrant  was  and  is 
to  the  tenor  and  effect  following :  "  Whereas  a  Jiat  in  bankruptcy, 
dated  the  80th  of  July,  1849,  hath  been  awarded  and  issued  forth 
against  George  Davison,  of  the  borough  and  county  of  Newcastle- 
upon-Tyne,  banker,  grocer,  dealer,  and  chapman,  directed  unto  her 
Majesty's  Newcastle-upon-Tyne  District  Court  of  Bankruptcy ;  and 
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Davison  whereas  the  said  George  Davison  hath  been  duly  found  and 
farbieb.  declared  ^bankrupt  under  the  said  fiat,  these  are  therefore,  by 
[  *246  ]  virtue  of  the  saidj^e  and  the  statutes  in  such  case  made  and  pro- 
vided, to  will  and  require,  authorise,  and  empower  you  and  every 
one  of  you  to  whom  this  warrant  is  directed,  forthwith  to  enter  into 
and  upon  the  house  and  houses  of  him  the  said  George  Davison, 
and  also  all  other  place  and  places  belonging  to  him  where  any  of 
his  goods  are  or  are  suspected  to  be."  The  warrant  then  proceeded 
to  direct  the  seizure  of  his  goods,  &c. 

On  the  7th  of  August,  1849,  notice  was  given  in  the  London 
Gazette,  that  the  said^at  had  issued,  and  that  the  plaintiff  had  been 
declared  and  adjudged  bankrupt  by  the  said  Commissioner ;  and 
the  said  plaintiff  was  thereby  summoned  and  required  to  be  and 
appear  personally  before  the  Commissioner,  on  the  21st  of  August 
then  instant,  at  a  certain  time  therein  mentioned ;  and  on  the  14th 
of  September  then  next,  at  a  certain  time  mentioned,  at  the  said 
District  Court  of  Bankruptcy,  then  and  there  to  be  examined,  and 
to  make  full  and  true  discovery  and  disclosure  of  his  estate  and 
effects  according  to  the  Act  of  Parliament  then  in  force.  On  the 
21st  of  August,  1849,  John  Brooksbank  Calvert,  of  the  borough  and 
county  of  Newcastle-upon-Tyne,  auctioneer,  was  appointed  the 
creditors'  assignee  of  the  estate  and  effects  of  the  said  plaintiff  under 
the  said^^  On  the  18th  of  October,  the  defendant  James  William 
Farmer  (the  messenger  of  the  said  District  Court)  professing  to  act 
under  the  warrant  hereinbefore  set  out,  seized  the  goods  and 
chattels  in  the  declaration  mentioned,  the  same  then  being  in  the 
house  of  one  Edward  Davison,  and  being  the  proper  goods  and 
chattels  of  the  said  plaintiff  at  the  time  when  the  fiat  issued,  and 
continuing  to  be  his  proper  goods  and  chattels  up  to  and  at  the 
time  of  the  said  seizure,  unless  his  right  thereto  and  property 
therein  had  become  divested  out  of  him  by  virtue  of  the^^  and 
proceedings  hereinbefore  set  forth. 
[  *2ii  ]  At  the  date  of  the  adjudication  and  at  the  time  of  the  ^publication 

of  the  said  advertisement  in  the  Gazette,  the  plaintiff  was  in  the  Isle  of 
Man,  and  has  continued  to  be  and  reside  there  ever  since.  On  the 
26th  of  October,  1849,  the  plaintiff  served  a  notice  on  the  defendant 
Farmer,  demanding  perusal  of  a  copy  of  the  warrant  under  which 
he  had  made  the  seizure ;  and  the  defendant  Farmer  complied  with 
such  demand  before  the  expiration  of  six  days  from  being  served 
with  the  said  demand. 
The  present  action  was  commenced  by  writ  of  summons  issued 
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out  of  this  honourable  Court  on  the  8rd  of  November,  1849 ;  but      Davison 

prior  thereto  the  plaintiff  had  not  commenced  any  action,  suit,  or      farhbr. 

other  proceeding  to  dispute  or  annul  the  said  fiaU     The  plaintiff, 

after  the  commencement  of  the  action  and  before  issue  was  joined 

in  it,  gave  notice  in  writing  to  the  said  defendants  that  he  intended 

to  dispute  the  petitioning  creditor's  debt,  the  trading,  and  the  act  of 

bankruptcy. 

The  questions  for  the  opinion  of  the  Court  were — 

First.  Whether,  under  the  above  circumstances,  there  was  any 
sufficient  petitioning  creditor's  debt  to  support  the^^. 

Secondly.  Whether,  under  the  above  circumstances,  the  plaintiff 
had  committed  an  act  of  bankruptcy  at  or  before  the  time  of  the 
issuing  of  the  said^a^ 

Thirdly.  Whether  by  reason  of  the  action  not  having  been 
commenced  until  more  than  twenty-one  days  had  elapsed  after  the 
advertisement  of  the  bankruptcy  in  the  London  Gazette,  the  Gazette 
containing  such  advertisement  is  to  be  deemed  conclusive  evidence 
as  against  the  plaintiff,  that  he  had  become  a  bankrupt  before  the 
date  and  issuing  forth  of  the  soidjiat. 

Fourthly.  Whether  both  or  either  of  the  defendants  are  liable  in 
respect  of  the  said  seizure. 

If  the  Court  should  be  of  opinion  that,  under  the  said  circum- 
stances, the  plaintiff  is  entitled  to  retain  the  verdict  against  both  or 
either  of  the  defendants  in  respect  of  both  *or  either  of  the  issues  T  *248  ] 
joined  between  the  parties,  the  verdict  was  to  be  entered  against 
both  or  either  of  the  defendants,  and  on  both  or  either  of  the  issues, 
as  the  Court  should  direct.  If  the  Court  should  be  of  opinion  that 
the  plaintiff  is  not  entitled  to  retain  his  verdict  on  either  issue,  against 
either  of  the  defendants,  a  nonsuit  was  to  be  entered. 

The  case  was  argued  in  last  Hilary  Term  (Jan.  29)  by 

Knowles  for  the  plaintiff : 

The  first  and  most  important  question  in  the  present  case  is, 
whether  there  was  any  sufficient  petitioning  creditor's  debt  to 
support  the  Jiat.  The  plaintiff  contends  that  there  was  not.  The 
learned  Commissioner  no  doubt  acted  upon  the  authority  of  Ex 
parte  Wood  (i),  where  it  was  held,  that  a  creditor  of  a  Joint  Stock 
Banking  Company  may  sue  out  a  Jiat  against  any  individual 
member  of  the  Company,  without  proceeding  in  the  first  instance 
against  the  public  officer  of  the  Company  under  the  provision^  o( 
(1)  1  Mont.  D.  &  De  Gex,  92. 
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dayiron      the  7  Geo.  IV.  e.  46.     But  the  question  which  at  the  time  of  that 

Fabmeb.  decision  (a.d.  1840)  was  new,  has  been  more  fully  considered  in 
this  Court  in  Steward  v.  Qreaves  (i),  where  it  was  held,  after  delibera- 
tion, that  an  individual  member  cannot  be  sued  in  the  first  instance, 
but  that  the  creditor's  remedy  is  against  the  public  officer  of  the 
Company :  the  ground  of  the  decision  being  that,  inasmuch  as  these 
Companies  are  the  mere  creatures  of  the  statute  law,  by  which  new 
liabilities  are  imposed  upon  them,  and  new  immunities  given  to 
them,  their  rights  and  liabilities  are  to  be  considered  with  reference 
to  the  enactments  of  the  Legislature.  According  to  the  decisions  of 
the  courts  of  common  law,  no  action  at  law  would  lie  against  the 
present  plaintiff  for  the  debt  due  from  the  copartnership;  and 
therefore  the  debt  of  the  copartnership  and  liability  of  the  plaintiff 

[  *249  ]  *under  the  statute  did  not  support  the  fiat  If  this  were  held 
sufficient,  every  member  would  be  liable  to  be  made  a  bankrupt, 
and,  among  the  rest,  clergymen  and  married  women. 

Secondly.  The  plaintiff  had  not  committed  an  act  of  bankruptcy. 
There  was  no  debt  at  the  time  he  left  his  home  and  departed  the 
realm.  He  did  not  leave  for  the  purpose  of  delaying  his  creditors ; 
for,  although  the  call  was  made  on  the  80th  of  November,  the 
plaintiff  left  his  home  on  the  2nd  of  December ;  but  the  call  was 
not  advertised  till  the  12th  of  December.  The  call  was  not  com- 
plete until  after  the  plaintiff  had  departed.  It  might  therefore 
have  been  a  good  petitioning  creditor's  debt  under  the  5  &  6 
Vict.  c.  122,  s.  19,  but  did  not  constitute  a  debt,  so  as  to  make  the 
departure  an  act  of  bankruptcy ;  and,  moreover,  there  was  not 
any  debt  until  after  the  2nd  of  December,  when  he  had  ceased 
to  trade. 

Thirdly.  The  plaintiff  is  not  precluded  from  disputing  the 
validity  of  the  fiat.  This  depends  upon  the  meaning  of  the 
24th  section  (2)  of  the  5  &  6  Vict.  c.  122  (3),  (and  the  12  &  IS 

[  •250  ]       Vict.  c.  106,  s.  238,  contains  a  similar  provision  (2) ),  ♦and  the 

(1)  62RE.  730(10M.  &W.711).  the    Court  of  Appeal    in    Ex   parte 

(2)  These  provisions  disappear  in  the  OeiseJ,  Be  Stang€r{\SS2)  22  Ch.  D.  436, 
Bankruptcy  Act,  1869  (32  &  33  Vict.  53  L.  J.  Ch.  349,  that  s.  10  of  the 
c.  71),  and  were  replaced  by  s.  10  of  Bankruptcy  Act,  1869,  did  not  apply 
that  Act,  which  provided  that "  a  copy  to  an  appeal  from  an  adjudication  or 
of  the  Gazette  containing  such  order  as  to  an  application  to  annul  it. — A.  C. 
aforesaid"  [the order  of  adjudication]  (3)  That  section  enacts,  "That  if 
*'  shall  be  conclusive  evidence  in  all  the  bankrupt  shall  not,  (if  he  were 
legal  proceedings  of  the  debtor  having  within  the  United  Kingdom  at  the 
been  duly  adjudged  a  bankrupt"  [see  date  of  the  adjudication)  within 
now  Bankruptcy  Act,  1883  (46  &  47  twenty-one  days  after  the  advertise- 
Vipt.  c,  62),  s.  132j  ;  but  it  was  held  by  ment  of  the  bankruptcy  in  the  London 
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question  is,  whether  he  was  "  within  the  United  Kingdom  "  at  the  Dayisok 
date  of  the  adjudication.  The  advertisement  of  bankruptcy  in  the  farhbr. 
London  Gazette  is  conclusive  evidence  of  the  validity  of  the  Jiat  as 
against  the  bankrupt,  if  he  has  not  within  the  period  there  specified 
commenced  an  action  or  other  proceeding  to  dispute  the^^.  The 
period  is  that  of  twenty-one  days,  if  at  the  time  of  the  adjudica- 
tion he  was  within  the  United  Kingdom,  and  three  months,  if 
in  any  other  part  of  Europe.  Here  the  advertisement  was  on 
the  7th  of  August,  and  the  action  was  commenced  on  the  Srd  of 
November ;  if,  therefore,  the  Isle  of  Man  be  not  within  the  United 
Kingdom,  the  plaintiff  is  within  the  period  prescribed.  The  Isle 
of  Man  is  not  within  the  United  Kingdom.  This  appears  from 
various  statutes.  By  the  89  &  40  Geo.  III.  c.  67,  Great  Britain 
and  Ireland  were  united  by  the  title  of  ''The  United  Kingdom 
of  Great  Britain  and  Ireland."  That  title  was  first  adopted  upon 
the  union  of  England  and  Scotland  by  the  6  Anne,  c.  8;  at 
which  time  the  Isle  of  Man  was  a  distinct  territory,  and  not 
affected  by  Acts  of  Parliament,  unless  named  therein  :  4  Inst.  284, 
It  became  vested  in  the  Grown  of  England  by  the  6  Geo.  III.  c.  26 ; 
but  is  in  various  statutes  treated  as  distinct  from  the  United 
Kingdom.  Thus  the  6  Geo.  IV.  c.  115,  "  An  Act  for  regulating  the 
trade  of  the  Isle  of  Man,"  speaks  of  goods  imported  ''into  the  Isle 
of  Man  from  the  United  Kingdom,''  sect.  2.  See  also  8  &  4 
Will.  IV.  c.  60,  ss.  14,  15  ;  the  Customs  Acts,  8  &  9  Vict.  cc.  85  to 
94  inclusive ;  and  the  Post-office  Act,  11  &  12  Vict.  c.  117,  s.  1. 

Lastly.  Assuming  that  the  Jiat  cannot  be  supported,  one  or 
other  of  the  defendants  is  liable  in  thi^  action;  and  provided 
one  of  them  be  so,  the  plaintiff  is  entitled  to  the  judgment  of 
the  Court.      The  12  &  18  Vict.  c.  106,  s.  1  (i),  ♦does  not  wholly      [  •25i  ] 

Gazette^  or  (if  he  were  in  any  other  or  demand  for  which  such  bankrupt 
part  of  Europe  at  the  date  of  the  might  have  sustained  any  action  or 
adjudication)  within  three  months  suit,  had  he  not  been  adjudged  bank- 
after  such  advertisement,  or  (if  he  were  rupt,  that  such  person  so  adjudged 
elsewhere  at  the  date  of  the  adjudica-  bankrupt  became  a  bankrupt  before 
tion)  within  twelve  months  after  such  the  date  and  suing  forth  of  such  fiat, 
advertisement,  have  commenced  an  and  that  such  fiat  was  sued  forth  on 
action,  suit,  or  other  proceeding  to  the  day  on  which  the  same  is  stated  in 
disputeor  annul  the  y^cff,  and  shall  not  the  Gazette  to  bear  date,  saving  all 
have  prosecuted  the  same  with  due  rights,  &c." 

diligence  and  with  effect,  the  Gazette         (1)  Enacts,  <<That  from  and  after 

containing  such  advertisement  shall  the  commencement  of  this  Act,  the 

be  conclusive  evidence  in  all  cases  as  several  Acts  and  parts  of  Acts  set  forth 

against   such   bankrupt,  and  in    all  in  the  Schedule  A.  to  this  Act  annexed, 

actions  at  law,  or   suits  in    equity,  to  the  extent  to  which  such  Acts  or 

brought  by  the  assignees  for  any  debt  parts  of  Acts  are  by  such  schedule 
B.B. — ^VOL.  LZZXVI.  18 
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repeal  the  6  Oeo.  lY.  c.  16,  but  keeps  it  alive  in  those  cases  where 
proceedings  in  bankruptcy  were  pending  at  the  time  of  the  passing 
of  the  Act.  If,  then,  the  issaing  of  a  warrant  be  a  proceeding 
in  bankruptcy,  the  *Slst  and  82nd  sects,  of  the  6  Geo.  lY. 
c.  16  (i),  would  apply,  and  if  the  messenger  be  protected,   the 


expressed  to  be  repealed,  and  *every 
other  Act  or  Acts,  and  such  parts  of 
every  other  Act  or  Acts,  as  shall  be 
inconsistent  with  this  Act,  shall  be 
repealed,  except  so  far  as  the  said  Acts 
or  parts  of  Acts,  or  any  of  them, 
whether  mentioned  or  included  in  the 
said  schedule  or  not,  repeal  any  former 
Act  or  part  of  an  Act,  and  except  also 
BO  far  as  may  be  necessary  for  the  pur- 
pose of  supporting  any  proceedings 
taken  or  to  be  taken  imder  and  after 
the  commencement  of  this  Act,  upon 
any  trading,  act  of  bankruptcy, 
petitioning  creditor's  debt,  fiat,  or 
other  proceeding  in  bankruptcy,  before 
the  commencement  of  this  Act,  and 
except  as  to  the  recovery  and  applica- 
tion of  any  penalty  for  any  offence 
which  shall  have  been  committed 
before  the  commencement  of  this 
Act." 

Sect.  4  enacts,  <<That  this  Act, 
unless  where  otherwise  specially  pro- 
vided, shall  commence  and  take  effect 
from  and  after  the  1 1  th  day  of  October 
next;  and  that  from  and  after  the 
commencement  of  this  Act  no  fiat  in 
bankruptcy  shall  be  issued,  but  all 
proceedings  in  bankruptcy,  or  to 
found  an  act  of  bankruptcy,  shall,  and 
proceedings  for  arrangement  between 
debtors  being  traders  liable  to  become 
bankrupt  and  creditors  may,  be  by 
virtue  of  and  according  to  the  pro- 
visions of  this  Act ;  and  that  all  pro- 
ceedings in  bankruptcy,  and  every  fiat 
in  bankruptcy,  and  petition  for  such 
arrangement,  depending  at  the  com- 
mencement of  this  Act,  shall  be  pro- 
ceeded in  and  brought  to  a  conclusion 
imder  the  provisions  of  this  Act: 
Provided  that  every  trading,  act  of 
bankruptcy,  petitioning  creditor's 
debt,  or  otiier  matter  or  thing,  which, 
before  the  commencement  of  this  Act 
would  have  authorised  proceedings 
in  bankruptcy,  shall,  after  the  com- 


mencement of  this  Act,  be  sufficient  to 
authorise  proceedings  in  bankruptcy 
under  this  Act,  and  nothing  in  this 
Act  contained  shall  render  invalid  any 
proceedings  in  bankruptcy,  or  any  fiat 
in  bankruptcy,  or  any  petition  for 
arrangement,  depending  at  the  com- 
mencement of  this  Act,  or  any  pro- 
ceedings which  may  have  been  insti- 
tuted or  taken  under  or  by  virtue  of 
such  bankruptcy,  fiat,  or  petition,  or 
lessen  or  affect  any  right,  title,  claim, 
demand,  or  remedy  which  any  person 
now  has  or  hereafter  may  have  under 
or  by  virtue  thereof,  or  lessen  or  affect 
any  right,  title,  claim,  demand,  or 
remedy  which  any  person  now  has,  or 
hereafter  may  have,  upon  or  against 
any  bankrupt  against  whom  any>Sa< 
has  or  shall  have  been  issued,  or 
against  any  such  trader  who  may  or 
shall  have  presented  such  petition, 
except  as  in  this  Act  is  hereafter 
specially  provided  &c." 

(1)  Sect.  31  enacted,  <*That  no 
action  shall  be  brought  against  any 
person  so  appointed  by  the  Oommis- 
sioners  for  anything  done  in  obedience 
to  their  warrant  prior  to  the  choice  of 
assignees,  unless  demand  of  the 
perusal  and  copy  of  such  warrant  hath 
been  made  or  left  at  the  usual  place  of 
abode  of  such  person  or  persons  by  the 
party  or  parties  intending  to  bring 
such  action,  or  by  his  or  their  attorney 
or  agent,  in  writing,  signed  by  the 
party  or  parties  demanding  the  same, 
and  unless  the  same  hath  been  refused 
or  neglected  for  six  days  after  such 
demand;  and  if,  after  such  demand 
and  compliance  therewith,  any  action 
be  brought  against  the  person  so 
appointed  as  aforesaid,  without 
making  the  petitioning  creditor  or 
creditors  defendant  or  defendants,  if 
living,  on  producing  and  proving  such 
warrant  at  the  trial  of  such  action,  the 
jury  shall  give   their  verdict  for  the 
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petitioning    creditor    is   responsible.       But,    inasmuch    as    the      Davison 
seizure  took  place  subsequent  to  the  choice  of  assignees,  the  81st      fabmkr. 
section  does  not  protect  the  messenger.     On  the  other  hand,  as  the 
seizure  was  effected  on  the  18th  of  October,  and  the  Bankrupt  Law 
Consolidation  Act,  12  &  18  Vict.  c.  106,  came  into  operation  on  the 
11th  of  that  month,  that  Act  may  apply ;  in  which  case,  under  the 
107th  (I)  and  108th  (i)  sections,  the  *petitioning  creditor  is  liable.       [  *25.h  ] 
It  is  to  be  observed,  that  the  language  of    these  sections  differs 
from  that  of  the  former  Act,  inasmuch  as  the  words,  "prior  to 
the  choice  of  assignees,*'  are  omitted,  and  it  would  seem  that  the 
liability  of  the  petitioning  creditor  is  extended. 

Hugh  Hilly  contra : 

First,  there  was  a  sufficient  petitioning  creditor's  debt.  The 
Banking  Copartnership  Act,  7  Geo.  IV.  c.  46,  s.  9,  although  it 
applies  to  the  bringing  of  suits  and  proceedings  in  bankruptcy, 
instituted  by  the  copartnership,  does  not  contain  any  provision 
in  case  of  proceedings  in  bankruptcy  against  the  copartnership. 
In  the  commencement  of  the  section,  the  words  are  ''  all  actions 
and  suits,  and  also  all  petitions  to  found  any  commission  of 
bankruptcy  against  any  person  or  persons  who  may  be  at  any 
time  indebted  to  any  such  copartnership,  &c.,  and  all  proceedings  at 
law  or  in  equity  under  any  commission  of  bankruptcy,  and  all  other 
proceedings  at  law  or  in  equity  to  be  commenced  or  instituted  for  or 
on  behalf  of  any  such  copartnership  against  any  person,  &c.,  shall 
and  lawfully  may  be  commenced  and  instituted  in  the  name  of  one  of 

defendant,  notwithstanding  any  defect  sucli  action  so   brought  as  aforesaid 

of  jurisdiction  in  the  Commissioners ;  against    the    petitioning    creditor    or 

and  if  such  action  be  brought  against  creditors,  either  alone  or  jointly  with 

the  petitioning  creditor  or    creditors  the  person  so  appointed  by  the  Com- 

and  the  person  so  appointed  as  afore-  missioners  as  aforesaid,  for  anything 

said,  the  jury  shall,  on  proof  of  such  done  in  obedience  to  their  warrant, 

warrant,    give  their  verdict  for   the  proof  by  the  plaintiff  or  plaintiffs  in 

person  so  appointed  as  aforesaid,  not-  such    action,   that  the  defendant  or 

withstanding  any  such  defect  of  juris-  defendants,    or    any    of     them,     are 

diction  as  aforesaid ;  and  if  the  verdict  petitioning  creditors,  shall  be  sufficient 

shaU  be  given  against  the  petitioning  for  the  purpose  of  making  such  defen- 

creditor  or  creditors,  the  plaintiff  or  dant  or  defendants  liable,  in  the  same 

plaintiffs  shall  recover   his   or   their  manner,  and  to  the  same  extent,  as  if 

costs  against  him  or  them,  to  be  taxed  the  act  complained  of  in  such  action 

80  as  to  include  such  costs    as  the  hod  been  done  or  committed  by  such 

plaintiff  or  plaintiffs  are  liable  to  pay  defendant  or  defendants."    [See  now 

to  the  person  so  appointed  as  afore-  Bankruptcy  Act,  1883,  ss.  51,  119.] 

said."    [See  now  Bankruptcy  Act,  1883  (1)  See  now  Bankruptcy  Act,  1883 

(46  &  47  Vict  c.  52),  ss.  51,  119.]  (46  &  47  Vict  c.  52),  ss.  51  and  119. 
Sect.   32  enacted,    **That,    in    any 

18-2 
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DAvifloH  the  pablic  officers  of  the  copartnership."  Bat  the  section,  in 
Fakmkb.  speaking  of  proceedings  against  the  copartnership,  nses  the  words 
''all  actions  or  suits  and  proceedings  at  law  or  in  equity/' 
omitting  all  mention  of  proceedings  in  bankruptcy.  The  statute 
does  not  prohibit  proceedings  in  bankruptcy  against  the  members. 
In  Steward  v.  Greaves^  the  Goubt  in  their  judgment  say,  that  the 
words  of  the  statute  are  to  be  taken  in  their  ordinary  sense;  a 
creditor's  rights  therefore  are  not  to  be  taken  from  him  by 
implication  merely.  Here  the  bankrupt  was  a  debtor,  both  at  the 
time  of  the  fiat  and  of  the  accruing  of  the  debt.  In  the  next  place, 
the  case  of  Steward  y.  Greaves  only  decides  that  the  creditor  must 
proceed  against  the  public  officer,  if  there  be  one.  Suppose  the 
business  were  suddenly  abandoned  by  the  members  of  the  copartner- 
[  *234  J  ship,  or  it  were  settled  *upon  trustees,  and  no  public  officer  were 
appointed,  it  would  be  a  hardship  to  the  creditors,  if  they  were 
disabled  from  taking  proceedings  in  bankruptcy  against  the 
individual  members.  Baker  y.  Buttress  (l)  cannot  be  considered  an 
authority  adverse  to  this  position. 

(Platt,  B.  :  Is  there  any  case  which  shows  that  a  mere  liability, 
upon  which  an  action  at  law  would  not  lie,  is  sufficient  to  support 
the /at?) 

In  Jellis  V.  Mountford  (2),  it  was  held  that  a  debt  barred  by  the 
debtor's  discharge  under  the  58  Oeo.  III.  c.  102,  was  sufficient. 

(Pabkb,  B.  :  In  that  case  an  action  was  at  one  time  maintainable 
upon  the  debt,  but  that  is  not  the  case  here.) 

Secondly,  if  this  was  a  debt  at  the  time  the  plaintiff  left  his  home, 
he  committed  an  act  of  bankruptcy  by  departing  from  the  realm 
to  delay  his  creditors:  Com.  Dig.  tit.  Bankrupt  (G),  Bayley  v. 
Grant  (»). 

Thirdly,  the  question,  whether  the  plaintiff  was  within  the 
United  Kingdom  at  the  time  of  the  adjudication,  depends  upon 
the  true  meaning  of  the  word  ''  within,"  in  the  section  in  question. 
If  it  means  within  the  ambit,  the  Isle  of  Man  is  included. 

(Parke,  B.  :  That  might  be  said  to  include  the  Channel  Islands. 
Suppose  the  bankrupt  were  on  board  ship  within  the  ambit,  on  a 
voyage  to  America,  he  could  not  be  said  to  be  within  the  United 

(1)  7  Beav.  134.  (3)  1  Ld.  Bay.  632 ;  Salk.  33. 

(2)  4  B.  &  Aid.  256. 
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Kingdom,  according  to  the  true  meaning  of  this  Act.  I  think  it  is  Davison 
clear  that  the  plaintiff  was  not  within  the  United  Kingdom  at  the  farmer. 
time  in  question.) 

Lastly,  neither  of  these  defendants  is  liable.  The  plaintiff's  proper 
remedy  is  by  an  action  of  trover  against  the  assignees,  after  demand 
made  of  the  goods.  The  messenger,  who  acts  as  a  ministerial 
officer  merely,  is  not  liable.  What  he  does  is  in  obedience  to  the 
warrant,  and  he  has  no  means  of  knowing  anything  of  preliminary 
matters.  The  Court  of  Bankruptcy  is  a  court  of  record,  which 
has  the  *right  of  exercising  a  general  jurisdiction  over  such  [  *265  ] 
matters,  and  the  officer  who  acts  under  their  writ  is  protected : 
Thomas  v.  Hudson  (l),  AckerUy  v.  Parkinson  (2),  Calder  v.  Haiket  (3). 
Neither  is  the  petitioning  creditor  liable  in  this  action.  He  did  not 
interfere  in  the  alleged  trespass.  It  cannot  be  held  that  he  is  liable 
for  every  act  done  by  the  messenger. 

KnowleSy  in  reply  : 

With  respect  to  the  proposition,  that  Steward  v.  Qreaves  applies 
only  to  those  cases  where  a  public  officer  exists,  the  judgment  of 
the  CouBT  in  that  case  may  be  referred  to  as  an  answer.  It  has 
been  held  that  the  public  officer,  once  appointed,  continues: 
Steward  v.  Dunn  (4).  The  individual  membership  is  merged  in  the 
quasi  corporate  character  of  the  copartnership,  so  that  notice  to 
one  member  is  not  a  notice  to  all :  Powles  v.  Page  (s). 

Cur.  adv.  vult. 
The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.,  (after  stating  the  case,  his  Lordship  proceeded) : 

There  are  three  questions  for  the  decision  of  the  Court  in  this  . 
case,  the  fourth  being,  in  the  view  we  take,  immaterial.  First, 
whether  the  petitioning  creditor's  debt  was  sufficient.  Secondly, 
whether,  if  sufficient,  the  plaintiff  could  now  dispute  his  bank- 
ruptcy. Thirdly,  whether  either  of  the  defendants  was  liable  in 
this  action. 

The  petitioning  creditor's  debt  was  sufficient  in  amount;  but 
was  claimed  to  be  due  from  the  plaintiff  as  a  shareholder  in  a  joint- 
stock  Banking  Company,  acting  under  the  7  Geo.  IV.  c.  46.    A  debt, 

(1)  14  M.  &  W.  353.  (4)  12  M.  &  W.  655. 

(2)  16  E.  R.  317  (3  M.  &  S.  411).  (5)  71  R.  R.  262  (3  C.  B.  16). 

(3)  50  R.  R,  1  (3  Moo.  P.  C.  28). 
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DATiacni  in  order  to  support  a  petition  for  t^fiat^  most  be  dae  at  law,  and 
Fakxek.  most  be  one  wbich  could  *be  enforced  at  some  time  by  action.  It 
[  *256  ]  was  contended,  that  this  debt  was  not  a  legal  debt  from  the  plain- 
tiff to  the  petitioner,  nor  coold  an  action  be  supported  by  him 
against  the  plaintiff  at  any  time  in  respect  of  it  The  ease  of 
Steward  v.  Greaves  decided  that  no  action  would  lie  by  a  creditor 
against  an  individual  member  for  the  debt  of  the  Company,  whilst 
there  was  a  public  officer,  and,  consequently,  that  the  petitioning 
creditor's  debt  in  this  case  was  not  sufficient,  unless  the  want  of  a 
public  officer  at  the  time  of  petitioning  made  a  difference.  This 
decision  proceeded  on  the  construction  of  the  Act  of  Parhament, 
7  Geo.  IV.  c.  46,  s.  9,  which  showed  very  clearly  the  intention  of 
the  Legislature,  that  no  action  should  be  brought,  except  against 
the  public  officer,  and  created  an  entirely  different  species  of 
liability  from  that  of  ordinary  partners.  But  it  was  contended,  on 
behalf  of  the  defendant,  first,  that  the  statute  did  not  mean  to 
prevent  commissions  of  bankruptcy  against  individual  members, 
though  it  did  mean  to  put  a  stop  to  actions ;  and,  secondly,  that 
the  Company  could  be  sued  only  when  there  was  a  public  officer ; 
and  when  there  was  no  longer  one,  as  was  the  case  when  there 
was  an  official  manager  appointed,  individual  members  became 
liable. 

We  do  not  think  that  either  of  these  arguments  ought  to  prevail. 
We  cannot  supix)se  that  the  Legislature  ever  meant  the  individuals 
composing  the  Company  to  have  commissions  of  bankruptcy  taken 
out  against  them  in  respect  of  the  debt  due  from  the  Company, 
when  it  did  not  allow  actions  to  be  brought.  There  is  nothing  like 
an  express  provision  to  that  effect  in  the  Acts,  nor  can  we  discover 
any  ground  to  imply  one.  The  object  seems  to  have  been  to  make 
the  bankers,  acting  under  the  Act,  corporations,  with  a  qualified 
liability  in  the  shareholders  to  the  debts  of  the  Company. 

We  also  think  the  second  point  untenable,  namely,  that  as  soon 
[  *2o7  ]  as  there  ceased  to  be  a  public  officer,  the  common  *Iaw  hability  of 
each  member  revived.  The  opinion  of  the  Court  was  strongly 
intimated,  that  there  was  no  such  liability  in  that  event,  in  the 
case  of  Steward  v.  Greaves,  and  we  think  that  opinion  was  correct. 
Every  contract  entered  into  by  such  a  Company  is  of  a  different 
character  from  that  of  an  ordinary  partnership,  in  which  individuals 
are  bound,  as  was  clearly  pointed  out  in  that  case ;  and  it  would 
be  a  strange  thing,  if  the  nature  of  the  engagements  was  to  be 
altogether  changed,  that  persons  should  cease  to  be  liable  who  were 
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so  before,  and  others  I)ecome  liable  who  were  not,  and  be  charged  Davibon 
in  a  diiSerent  way,  by  the  Company  ceasing  to  appoint  a  public  fabmbb. 
officer. 

The  next  question  was  disposed  of  during  the  argument. 

It  was  contended,  that  the  plaintiff  was  prohibited  from  disputing 
the  validity  of  his  fiat,  by  the  5  &  6  Vict.  c.  122,  s.  24  (i),  because 
he  was  within  the  United  Kingdom,  and  did  not,  within  twenty-one 
days  after  the  advertisement  of  his  bankruptcy  in  the  Qazette, 
commence  an  action  to  dispute  or  annul  the^^.  We  have  already 
said,  that,  being  in  the  Isle  of  Man,  he  was  not  within  the  United 
Kingdom.  This  is,  no  doubt,  an  oversight  in  the  Legislature ;  but 
we  cannot  supply  the  defect. 

The  only  remaining  point  is,  whether  either  of  the  two  defendants, 
the  petitioning  creditor  and  the  messenger,  is  liable.  It  is  con- 
ceded by  their  learned  counsel,  that,  if  either  be  liable,  it  is,  in 
consequence  of  the  arrangements  between  them,  immaterial  to 
decide  which  of  the  two  is. 

We  should  have  had  some  difficulty  in  deciding  that  point,  but 
we  are  all  satisfied  that  one  or  the  other  is  responsible.  The 
question  depends  upon  the  construction  of  the  Bankrupt  Law 
Ck>nsolidation  Act.  The  1st  section  repeals,  among  other  Acts,  the 
6  Geo.  IV.  c.  16,  except  so  far  as  may  be  necessary  for  the  purpose 
of  supporting  any  proceedings  taken  or  to  be  taken  under  or  after 
the  commencement  of  that  Act,  upon  any  trading,  act  of  bank- 
ruptcy, petitioning  creditor's  debt,  fiat,  or  other  proceeding  in 
bankruptcy,  ^before  the  commencement  of  the  Act,  viz.  the  21st  of  [  *268  ] 
October,  1849. 

The  fiat  in  this  case  was  dated  the  20th  of  July,  1849;  the 
warrant  of  seizure  issued  on  the  80th  of  July.  The  creditor's 
assignee  was  appointed  on  the  21st  of  August ;  and  the  seizure  of 
the  goods,  the  conversion  complained  of,  took  place  on  the  18th  of 
October,  1849.  If  this  seizure  is  to  be  considered  as  a  proceeding 
under  the  6  Geo.  IV.  c.  16,  and  therefore  that  that  Act  still  con- 
tinued unrepealed  for  the  purpose  of  supporting  it,  then  the 
messenger  was  responsible ;  for,  under  that  statute,  he  was  not 
protected  by  the  warrant  (sect.  81),  for  the  statute  appears  to  give 
protection  only  for  acts  done  before  the  choice  of  assignees,  and 
that  act  was  done  after  it,  and  the  petitioning  creditor  was  not 
liable.  If,  on  the  other  hand,  his  seizure  must  be  considered  as 
governed  by  the  provisions  of  the  new  Act,  the  petitioning  creditor 
(1)  See  ante,  p.  272,  note  (2). 
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DATibON      would    be    liable,  and  the  messenger  protected.    The    plaintiff, 

fabmbb.      therefore,  is  entitled  to  recover. 

In  deciding  that  the  petitioning  creditor's  debt  was  insufficient 

in  this  case,  we  overrule  a  case  in  the  Court  of  Bankruptcy :  Ex 

parte  Wood.    But  that  decision  took  place  before  the  nature  of  the 

liability  of  joint-stock  Companies  had  been  fully  understood,  as  it 

was  in  the  case  of  Steward  v.  Greaves ;  and  holding  the  law  to  be 

correctly  laid  down  in  that  case,  we  think  the  case  in  bankruptcy, 

upon  which  the  learned  Commissioner,  Mr.  Ellison,  acted,  cannot 

be  sustained. 

Judgment  for  the  plaintiff . 


1850.  REIMEE  V.  RINGROSE  (1). 

Not.  22.  (6  Ex.  263—268 ;  S.  C.  20  L.  J.  Ex.  175.) 

186*.  A  cargo  of  com  was  insured  **free  from  average/'  on  a  vojrage  from 

Feb.  26.  Dantzic  to  Hull,  by  the  ship  Isahtlla,    In  the  course  of  the  voyage,  the 

vessel  and  cargo  sustained  damage  by  the  sea,  and  in  consequence  the 
'-        ^  vessel  was  obliged  to  put  into  a  port  in  Norway ;  and  there  the  com  was 

taken  out  for  the  purpose  of  drying  it,  and  repairing  the  vessel,  and  so 
enabling  her  to  proceed  to  England  with  the  com  when  dried.  The  com, 
however,  when  taken  out,  appeared  to  have  received  considerable  damage ; 
and  the  master,  after  calling  in  advice,  resolved  to  sell  it;  and  it  was 
accordingly  sold  (after  having  been  partially  dried)  as  damaged  corn,  in  the 
port  in  Norway :  Held,  that  the  insured  could  not  recover  as  for  a  total 
loss,  unless  the  com  was  in  such  a  state  in  the  port  in  Norway  as  that, 
when  brought  home,  it  could  not  have  been  sold  for  an  amount  exceeding 
the  expense  of  drying  and  bringing  it  home ;  and  that  it  was  not  a  proper 
question  to  leave  to  the  jury  whether  a  prudent  uninsured  owner  would, 
under  similar  circumstances,  have  sold  the  com  at  the  port  in  Norway. 

Assumpsit  on  a  policy  of  insurance  on  a  cargo  of  com  from 
Dantzic  to  Hull  by  the  ship  Isabella.  The  declaration  set  out  the 
policy,  which  contained  the  usual  clause  of  warranty  ''  free  from 
average,"  and  averred  a  total  loss  by  perils  of  the  sea.  Plea,  pay- 
ment of  a  sum  into  Court,  and  no  damages  ultra ;  upon  which  issue 
was  joined. 

At  the  trial,  before  Alderson,  B.,  at  the  York  Spring  Assizes, 
1850,  it  appeared  that  in  August,  1848,  the  Isabella  sailed  from 
Dantzic  with  the  cargo  in  question,  and  proceeded  down  the  Baltic, 
where  she  met  with  tempestuous  weather,  from  which  she  sustained 
considerable  damage,  and  was  in  consequence  obliged  to  put  into  a 
port  in  Norway.  The  corn  was  taken  out  for  the  purpose  of  being 
dried,  and  of  repairing  the  vessel,  and  so  enabling  her  to  prosecute 

(1)  ^^Rosetto  V.  Oumey  (1851)  11  w(yrth  v.  Hyde  (1866)  L.  E.  2  0.  P. 
C.  B.  188,  20  L.  J.  C.  P.  257;  Farn-      204,  34  L.  J.  C.  P.  207.— A.  C. 
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her  voyage  with  the  corn,  when  dried.     It  was  found,  however,  that      Bbimkb 

the  com  was  so  mach  damaged,  that  the  master,  having  first  con-     binobobk. 

salted  several  persons,   resolved  to  sell  the  corn;    and  it  was 

accordingly  sold,  after  having  been  partially  dried,  as  damaged 

corn,  at  the  port  in  Norway.     On  the  22nd  of  September,  the 

plaintiff  gave  notice  of  abandonment.     The  money  was  *paid  into       [  *264  ] 

Court  in  respect  of  jettison,  and  was  more  than  sufficient  to  cover 

all  claim  on  that  account.    It  was  submitted,  on  the  part  of  the 

plaintiff,  first,  that  there  was  a  total  loss,  if  the  corn  was  in  such  a 

state  that,  had  it  been  brought  to  England  so  partially  dried,  it 

would  not  have  been  a  merchantable  article ;  secondly,  that  there 

was  a  total  loss  with  benefit  of  salvage,  if  the  sale  was  bond  fide, 

and  under  such  circumstances  that  a  prudent  uninsured  owner 

would  have  so  acted.     The  learned  Judge  left  it  to  the  jury  to  say, 

whether,  if  the  ship  had  proceeded  on  her  voyage  with  the  com 

partially  dried  on  board,  it  would  have  arrived  in  England  as  corn, 

or  as  mere  rubbish.    His  Lordship  also  told  the  jury,  that  the 

proper  question  was  not,  whether  a  prudent  uninsured  owner  would 

have  so  acted  :  that  if,  indeed,  the  corn,  when  brought  home,  would 

not  have  sold  for  an  amount  exceeding  the  cost  of  drying  and 

bringing  it  home,  that  would  have  been  a  total  loss ;  but  upon  that 

point  their  opinion  was  not  required.     The  jury  found  that  the 

corn  had  not  received  such  damage  as  would  have  prevented  its 

arrival  in  England  as  corn ;  and  thereupon  a  verdict  was  entered 

for  the  defendant. 

Martin,  in  the  following  Easter  Term  (April  20),  moved  for 
a  new  trial,  on  the  ground  of  misdirection.  He  submitted,  on  the 
authority  of  Roux  v.  Salvador'  (1),  that  the  learned  Judge  ought  not 
to  have  withdrawn  from  the  consideration  of  the  jury  the  question, 
whether,  if  the  corn  had  been  brought  home,  it  could  have  been 
sold  for  an  amount  exceeding  the  cost  of  drying  and  bringing  it 
home ;  for,  if  it  could  not,  there  was  a  total  loss. 

Watson  and  Hoggins  showed  cause,  in  last  Michaelmas  Term 
(Nov.  22): 

There  was  not  such  a  total  loss  as  to  render  abandonment  avail- 
able. The  warranty,  "  free  of  *average,"  makes  no  difference  in  [  •265  ] 
considering  whether  the  loss  be  on  principle  total  or  only  partial : 
Amould  on  Insurance,  Vol.  2,  p.  1124.  If  the  cargo,  though  of  a 
perishable  nature,  could  by  reasonable  means  have  been  brought 
(1)  43  E.  E.  638  (3  Bing.  N.  C.  266). 
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Retmeb  home  as  a  merchantable  commodity,  there  is  only  an  average,  and 
RiKGROBB.  ^ot  *  total  loss:  Navoney.  Haddon  (i),  Andei'sonv.  WaUis  (2),  Mordty 
y.  Jones  (3).  Roux  v.  Salvador  proceeded  on  the  groand,  that  the 
goods  could  not  have  been  carried  in  specie  to  the  termination  of 
the  voyage.  Here  the  jury  have  found  that  by  the  application  of 
reasonable  means  the  cargo  might  have  arrived  in  England  as  a 
cargo  of  corn,  and  not  as  mere  rubbish.  Where  the  policy  contains 
an  exemption  from  particular  average,  and  the  goods  are  brought  on 
shore,  though  so  damaged  as  to  become  unprofitable,  an  abandon- 
ment will  not  render  that  a  total  loss,  since  the  goods  exist  in 
specie :  Thompson  v.  The  Royal  Exchange  Assurance  Company  (4). 
A  partial  loss  cannot  be  converted  into  a  total  loss  by  notice  of 
abandonment :  Fleming  v.  Smith  (s).  But,  assuming  that  abandon- 
ment could  have  any  operation,  the  question  was  properly  left  to 
the  jury.  It  is  immaterial  what  a  prudent  uninsured  owner  would 
have  done  under  similar  circumstances  :  M69S  v.  Smith  (e).  Freeman 
V.  The  East  India  Company  (7). 

WUles  in  support  of  the  rule : 

Notice  of  abandonment  having  been  given,  the  case  falls  within 
one  of  the  instances  thus  put  by  Lord  Abingbr  in  Boux  v.  Salvador : 
''  There  may  be  some  other  peril  which  renders  the  ship  unnavigable, 
without  any  reasonable  hope  of  repair ;  or  by  which  the  goods  are 
partly  lost,  or  so  damaged  that  they  are  not  worth  the  expense 
of  bringing  them,  or  what  remains  of  them  to  their  destination.  In 
[  •266  ]  all  these  or  any  similar  cases,  *if  a  prudent  man  not  insured  would 
decline  any  further  expense  in  prosecuting  an  adventure,  the  termi- 
nation of  which  will  probably  never  be  successfully  accomplished, 
a  party  insured  may  for  his  own  benefit,  as  well  as  for  that  of  the 
underwriter,  treat  the  case  as  one  of  total  loss,  and  demand  the  full 
sum  insured."  It  was,  therefore,  a  material  point  for  the  jury  to 
determine,  whether  the  expense  of  drying  the  corn  and  bringing  it 
to  England  would  not  have  exceeded  the  amount  for  which  it  could 
have  been  sold. 

(Alderson,  B.,  having  here  intimated  that  this  point  was  not 
made  at  the  trial,  the  case  stood  over,  for  the  purpose  of  ascertaining 

^^®  '^^•>  Cur.  adv.  vult. 

(1)  82  E.  R  267  (9  0.  B.  30).  (6)  73  E.  R.  139  (1  H.  L.  C.  513). 

(2)  14  R.  R.  642  (2  M.  &  8.  240).  (6)  82  E.  R.  307  (9  0.  B.  94). 

(3)  28  R.  R  305  (4  B.  &  C.  394).  (7)  24  R  R  497  (5  B.  &  Aid.  617). 

(4)  16  East,  214. 
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The  judgment  of  the  Court  was  now  delivered  by  Reimer 

r. 

RiNOEOSE. 

AlxDERSON,  B. : 

This  case  was  tried  before  me  at  Tork,  when  a  verdict  was  found 
for  the  defendant ;  and  the  question  is,  whether,  in  the  case  as  it 
\ra8  presented  before  me,  I  properly  directed  the  jury.  It  was  an 
action  on  a  policy  of  insurance  upon  a  cargo  of  corn  from  Dantzic 
to  Hull  by  the  ship  Isabella ;  and  the  question  was,  whether  the 
plaintiff  was  entitled  to  recover  as  for  a  total  loss.  It  appeared 
that  in  the  course  of  the  voyage  the  vessel  and  cargo  sustained 
damage  by  the  sea,  and  in  consequence  the  vessel  was  obliged  to 
put  into  a  port  in  Norway,  and  there  the  cargo  was  taken  out  for 
the  purpose  of  drying  the  corn  and  repairing  the  vessel,  and  so 
enabling  her  to  proceed  on  her  voyage  to  England  with  the  com 
when  dried.  The  com,  however,  when  taken  out,  appeared  to  have 
received  considerable  damage,  and  the  master,  after  calling  in 
advice,  resolved  to  sell  the  com ;  and  it  was  sold,  after  having  been 
partially  dried,  as  damaged  com,  in  the  port  of  Norway  to  which 
the  ship  had  gone.  The  question  is,  whether  this,  if  done  bond  fide 
and  under  such  circumstances  as  that  a  prudent  uninsured  owner 
would  have  so  acted,  was  a  total  loss ;  because,  if  only  an  average 
loss,  the  plaintiff  could  ♦not  recover,  in  consequence  of  the  memo-  [  ^267  ] 
randum  usually  contained  in  all  policies  of  insurance  as  to  corn 
and  other  articles  specially  there  enumerated.  There  was  another 
question  of  fact  much  discussed,  and  ultimately  left  by  me  to  the 
jury,  namely,  whether,  if  the  ship  had  proceeded  with  the  corn 
partially  dried  still  on  board,  the  corn  would  have  arrived  in  Eng- 
land as  corn  or  as  mere  rubbish,  in  which  case  it  would  clearly  have 
been  a  total  loss.  The  jury,  however,  determined  that  question  in 
favour  of  the  defendant,  thinking  that  the  corn  had  not  received 
damage  such  as  to  prevent  it,  if  the  voyage  had  continued,  from 
arriving  in  England  as  corn  which  had  sustained  damage,  but  only 
such  as  would  have  amounted  to  an  average  loss.  As  to  the  other 
point  made  at  Nisi  Frius,  that  it  amounted  to  a  total  loss  with 
benefit  of  salvage,  in  case  an  owner  uninsured  would  have  con- 
ducted himself  as  the  plaintiff  here  had  done,  viz.  if,  instead  of 
bringing  home  to  England  the  com  in  a  damaged  state,  he  had 
sold  and  received  the  price  for  it  in  the  port  in  Norway,  there  is  no 
doubt  that  a  prudent  uninsured  owner  would  in  this  case  have  done 
so ;  for  the  sale  in  Norway,  considering  the  state  of  the  market 
there  and  saving  of  the  expense  of  bringing  home  the  corn,  would 
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Rkimbb  in  all  probability  have  produced  a  greater  profit  to  him.  Bat  X 
RiNGBosB.  told  the  jury,  and  the  rest  of  the  Court  concur  with  me  in  that 
opinion,  that  this  was  not  the  proper  view  of  the  case.  On  moving 
this  rule,  however,  it  was  suggested,  and  we  all  think  that  the  sug- 
gestion is  well  founded,  that  it  would  have  been  a  total  loss,  if  the 
corn  had  been  in  such  a  state  in  the  port  of  Norway  as  that,  when 
brought  home,  it  could  not  have  been  sold  for  an  amount  exceed- 
ing the  expense  of  drying  and  bringing  it  home.  And  this  is  so,  for 
it  proceeds  on  the  same  principles  which  make  it  a  total  loss  if  the 
expense  of  repairing  and  bringing  home  a  ship  would  exceed  the 
value  when  brought  home.  If,  therefore,  that  point  had  been  made 
[  *2*58  ]  at  ♦the  trial,  it  certainly  ought  to  have  been  left  by  me  to  the  jury. 
In  order  to  ascertain  this,  it  became  necessary  for  us  to  see  whether 
the  point  was  made,  and  for  that  purpose  we  have  obtained  the 
short-hand  writer's  notes  of  the  whole  trial,  that  my  learned  brothers 
might  have  an  opportunity  of  seeing  what  took  place.  I  observe, 
in  the  note  of  my  summing-up,  that  this  point  did  occur  to  me,  and 
that  I  expressed  my  opinion  on  it  in  nearly  the  same  terms  as  the 
Court  now  hold  to  be  correct,  viz.  that  under  such  circumstances  it 
would  have  been  a  total  loss.  But  at  the  same  time  I  distinctly 
told  the  jury  that  this  question  was  not  one  on  which  their  opinion 
was  then  required,  and  so  it  was  not  at  all  left  to  them.  We  are 
all  clearly  of  opinion,  that  the  point  was  not  made,  nor  indeed 
consistently  with  the  facts  proved  could  it  have  been  made,  for  the 
expense  of  drying  and  bringing  home  the  corn  would  fall  very  far 
short  of  the  sum  for  which  the  corn  was  sold  in  Norway.  The 
point  therefore,  if  made,  would  have  been  immediately  disposed  of 
by  the  jury.  Under  these  circumstances,  we  think  that  there  ought 
to  be  no  new  trial,  and  the  rule  must  be  discharged. 

Rule  discharged. 

1861.       The    NOETH    WESTERN    RAILWAY    COMPANY    v. 
^''\l,y'^  M^MICHAEL. 

|.~  1  (6  Ex.  273—276 ;  S.  0.  20  L.  J.  Ex.  233 ;  6  EaU.  Cas.  495.) 

Under  the  Companies  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  16), 
ss.  21,  22,  a  call  may  be  made  payable  by  instalments  (1). 

Debt  for  railway  calls.     The  first  count  of  the  declaration  (2), 
which  was  in  the  statutory  form,  claimed  1122.  10«.  in  respect  of 

(1)  S.P.   ruled    by    the    Court    of      Norcliffe,  post^  p.  412. 
Exchequer  Chamber,    in    AmhergaU,  (2)  82  H.  B.  600.    See  5  Ex.  114. 

Nottingham^  Jcc,  Railway  Company  v. 
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six  calls  upon  ten  shares  held  by  the  defendant  in  the  "  North       Nobth 

V^BSTERN 

Western  Railway  Company."     Plea  (inter  alia).  Not  indebted  ;  and  railway  Co, 
issue  thereon.  M*Michael. 

At  the  trial,  before  Gresswell,  J.,  at  the  Liverpool  Summer  Assizes, 
1850,  it  appeared  that  the  third  call  was  made  at  a  meeting  of  the 
directors,  duly  held  on  the  9th  of  July,  1848,  and  by  the  following 
resolution : 

''Resolved,  that  a  call  of  21.  lOs.  upon  every  registered  share  be 
and  the  same  is  hereby  made,  and  ordered  to  be  paid  to  any  of  the 
following  bankers,  at  the  undermentioned  times  and  places,  that  is 
to  say,  IL  58.  per  share  on  the  17th  of  July  next,  and  12.  6a.  per 
share  on  the  16th  of  September  next."  (Then  followed  a  list  of 
bankers.) 

The  sixth  call  was  made  on  the  27th  of  December,  1848,  for  a 
similar  amount,  and  payable  in  the  same  way,  by  instalments. 
The  present  action  was  commenced  after  the  expiration  of  the  time 
appointed  for  payment  of  the  last  instalment.  It  was  objected,  on 
the  part  of  the  defendant,  that  these  calls  were  invalid,  inasmuch 
as  they  were  made  payable  by  instalments ;  and  the  case  of  The 
Ambergate,  Nottingham,  i(:c.  Railway  Company  v.  Cotdthard  (i)  was 
referred  to.  The  learned  Judge  overruled  the  objection,  and  directed 
a  verdict  for  the  plaintiff  for  1122. 10a.,  reserving  leave  for  the  defen- 
dant to  move  to  reduce  the  verdict  by  the  amount  of  the  third  and 
sixth  calls,  if  the  Court  should  be  of  opinion  that  they  were 
invalid. 

A  rule  nisi  having  been  obtained  accordingly, 

WiUes  and  Htigh  HUl  showed  cause  (February  10  and  11) :  [  274  J 

The  special  Act  incorporating  the  Company  (9  &  10  Vict.  c.  xcii.) 
contains  no  restriction,  as  to  either  the  amount  of  calls  or  the  period 
for  successive  calls.  The  question,  therefore,  depends  upon  the 
Companies  Clauses  Consolidation  Act,  8  &  9  Vict.  c.  16,  ss.  21  and 
22  (2).    Nothing  can  be  more  extensive  than  the  obligation  imposed 

(1)  5  Ex.  459.  Company ;  and  with  respect  to  the  pro- 

(2)  Sect.  21  enacts,  <<That  the  visions  herein  or  in  the  special  Act 
severai  persons  who  have  subscribed  contained  for  enforcing  the  payment 
any  money  towards  the  undertaking,  of  calls,  the  word  *  shareholder'  shall 
or  their  legal  representatives,  respec-  extend  to  and  include  the  legal  personal 
tively,  shall  pay  the  sums  respectively  representatives  of  such  shareholder." 
so  subscribed,  or  such  portions  thereof  Sect.  22  enacts,  <*That  it  shall  be 
as  shall  from  time  to  time  be  called  for  lawful  for  the  Company  from  time  to 
by  the  Company,  at  such  times  and  time  to  make  such  calls  of  money  upon 
places  as  shall  be  appointed  by  the  the  respective  shai'eholders,  in  respect 
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NoBTH  on  the  shareholders  by  the  language  of  the  2l8t  section,  or  than  ihe 
Kaii.wayCo.  power  conferred  on  the  directors  by  the  22nd.  The  former  are 
M  Michael,  required  to  pay  the  sums  which  they  have  subscribed,  or  such  por- 
tions thereof  as  shall  from  time  to  time  be  called  for  by  the  Com- 
pany ;  the  latter  are  enabled,  from  time  to  time,  to  make  such  calls 
as  they  think  fit,  provided  twenty-one  days'  notice  be  given  of  each 
call ;  that  no  call  exceed  the  prescribed  amount ;  that  successive 
calls  be  not  made  at  less  than  the  prescribed  interval,  if  any ;  and 
that  the  aggregate  amount  of  calls,  in  any  one  year,  do  not  exceed 
the  prescribed  amount,  if  any.     So  that  it  is  in  the  power  of  the 

[  *i75  ]  directors,  either  to  require  payment  of  the  residue  *of  the  capital 
on  a  single  day,  or  to  call  for  different  portions  at  stated  periods. 
In  the  case  of  The  Ambergate,  Nottingham,  dc.  Railway  v.  Coulthardf 
which  is  relied  upon  as  an  authority  to  show  that  these  calls  are 
invalid,  the  only  point  really  decided  was,  that  debt  will  not  lie 
for  one  instalment  before  the  whole  are  due.  But  The  Architects^ 
Insurance  Company  v.  Wilson  (i)  is  an  express  authority  that  a  call 
payable  by  instalments  is  valid. 

(Aldbrson,  B.  :  By  the  8  &  9  Vict.  c.  16,  s.  16,  no  shareholder 
can  transfer  his  shares  until  he  has  paid  all  calls ;  so  that  the  effect 
of  such  a  construction  is,  that  a  shareholder  who  has  paid  the  first 
instalment,  but  not  the  second,  cannot  dispose  of  his  shares.) 

By  the  24th  section,  the  Company  may  allow  interest  on  subscrip- 
tions paid  in  advance;  and  if  there  be  any  impediment  to  the 
transfer  of  shares,  from  a  call  being  made  payable  at  two  separate 
periods,  the  same  inconvenience  would  attend  one  call  for  the 
whole  amount  of  capital  payable  at  the  end  of  three  years,  which 
it  is  clear  the  directors  have  power  to  make.  But,  in  truth,  the 
payment  by  instalments  is  a  benefit  to  the  shareholder.  In  the 
case  of  powers,  a  liberal  construction  has  always  been  given  to  the 
execution  of  the  power  by  the  donee  of  a  particular  estate :  Macey 
V.  Shurmer  (2),  Spring  d.  Titcher  v.  Biles  (3),  Sugden  on  Powers, 

of  the  amount  of  capital  respectively  the  prescribed  amount,  if  any ;    and 

subscnbed  or  owing  by  them,  as  they  every  shareholder  shall  be  liable  to  pay 

shall  think  fit,  provided  that  twenty-  the  amount  of  the  calls  so  made,  in 

one  days'  notice  at  the  least  be  given  respect  of  the  shares  held  by  him,  to 

of  each  call,  and  that  no  call  exceed  the  persons  and  at  the  times  and  places 

the  presciibed  amount,  if  any,  and  that  from  time  to  time  appointed  by  the 

successive  calls  be  not  made  at  less  Company." 

than  the  prescribed  interval,  if  any,  (I)  Q.  B.,  Mich.,  J 850. 

and  that  the  aggregate  amount  of  caUs  (2)  1  Atk.  389. 

made  in  any  one  year  do  not  exceed  (3)  1  T.  R.  435,  n. 
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vol.  1,  p.  588;  and  there  seems  no  reason  why  powers  conferred  by       Nortb 

Act  of  Parliament  should  receive  a  less  extensive  construction  than  railway  Co. 

those  created  by  private  documents,    Lawrence  v.  Wynn  (i)  is  also  |£«j4ic'habl. 
an  authority  in  favour  of  the  validity  of  these  calls. 

Cleasby,  in  support  of  the  rule : 
Unless  the  word  "call,"  in  the  22nd  section  of  the  8  &  9  Vict. 
c.  16,  be  construed  to  mean  a  certain  sum  payable  at  a  particular 
time,  no  effect  can  be  given  to  that  term  in  the  other  sections  of  the 
Act.    *The  directors  have  no  power  in  respect  of  calls,  by  virtue  of       [  *276  ] 
their  general  authority  to  manage  the  affairs  of  the  Company ;  the 
power  which  they  possess,  of  declaring  in  what  manner  subscrip- 
tions shall    be  paid,  depends    solely  on  the    express  authority 
conferred  by  the  statute.    That  being  a  power  which  affects  others, 
must  be  construed  strictly ;   and  a  call,  to  be  binding,  must  be 
made  in  the  manner  pointed  out  by  the  statute.    It  is  said  that  the 
directors  might  make  one  call  for  the  whole  amount  of  capital 
payable  at  a  future  time,  but  that  would  be  a  gross  maladministra- 
tion of  the  funds,  which  are  to  be  raised  for  the  works  as  they 
progress.    Besides,  the  directors  go  out  of  office  at  stated  periods, 
and  it  is  important  that  they  should  not  anticipate  the  time  and 
mode  in  which  the  capital  is  to  be  paid.    The  21st  section  empowers 
them  ''from  time  to  time  to  make  calls."    No  interval,  indeed,  is 
prescribed ;  but  the  statute  mentions  successive  calls,  and  requires 
twenty-one  days'  notice,  at  the  least,  of  each  call.    Here  there  has 
been  only  one  notice  for  all  the  instalments.    The  language  of  the 
25th  section,  which  relates  to  the  enforcement  of  calls  by  action,  is 
wholly  inapplicable  to  calls  payable  by  instalments,  unless  the 
several  instalments  be  treated  as  so  many  calls.     The  29th  section, 
which  enables  directors  to  declare  shares  forfeited  for  non-payment 
of  calls,  clearly  indicates  that  a  particular  day  is  to  be  appointed 
for  payment  of  the  call.     The  case  of  The  Stratford  and  Moreton 
Railway  Company  v.  Stratton  (2)  shows  that  powers  of  this  descrip- 
tion must  be  strictly  pursued.     The  Architects'  Insurance  Company 
V.  Wilson  was  decided  on  the  provisions  of  the  Company's  special 
Act.    Lawrence  v.  Wynn  has  little  bearing  on  the  present  case. 

The  CouBT  desired  that  the  next  case,  which  involved  the  same 
point,  should  be  argued  before  they  decided  this. 

(I)  6  M.  &  W.  355.  (2)  2  B.  &  Ad.  618. 
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1851.       The  BIEKENHEAD,   LANCA8HIEE,  and   CHE8HIEE 
[^]        JUNCTION  EAILWAY  COMPANY  v.  WEBSTEE  (1). 

(6  Ex.  277—278;  S.  C.  20  L.  J.  Ex.  233.) 

Debt  for  calls,  in  the  statutory  form.  Plea,  that  the  defendant 
is  not  indebted.    Issue  thereon. 

At  the  trial,  before  Parke,  B.,  at  the  last  Chester  Assizes,  it 
appeared  that  the  defendant  was  the  holder  of  shares  in  the 
Company,  and,  at  the  time  the  call  was  made,  was  on  the  sealed 
register  of  the  Company ;  and  that,  on  the  10th  of  February,  1849, 
the  defendant  received  the  following  notice  from  the  secretary  of 
the  Company : 

''Sir, — In  pursuance  of  a  resolution  of  the  board  of  directors, 
you  are  requested  to  pay  a  call  of  102.  per  share  on  the  Birkenhead, 
Lancashire,  and  Cheshire  Junction  812.  shares  now  registered  in 
your  name,  in  the  following  sums :  viz.  bl.  per  share,  part  of  the 
said  call  of  10{.  per  share,  on  the  16th  day  of  March,  1849,  and  51. 
per  share,  the  remainder  of  the  said  call  of  102.  per  share,  on  the 
16th  day  of  April,  to  one  of  the  undermentioned  bankers :  (Here 
followed  the  list.) 

''  The  bankers  are  directed  to  charge  interest,  at  the  rate  of  bl. 
per  cent,  per  annum,  on  the  instalments  of  the  said  call  of  102.  per 
share  unpaid  after  the  above-mentioned  dates. 

**  The  Company  will  receive  payments  in  advance  of  calls,  upon 
which  interest,  at  the  rate  of  62.  per  cent,  per  annum,  will  be 
allowed  from  the  date  of  payment  until  the  calls  are  due. 

''In  conformity  with  the  Railways  Clauses  Consolidation  Act, 

s.  16,  no  shareholder  shall  be  entitled  to  transfer  any  share  after 

any  call  shall  have  been  made  in  respect  thereof,  until  he  shall 

[  *278  ]       have  paid  such  call,  or  until  *he  shall  have  paid  all  calls  for  the 

time  being  due  on  every  share  held  by  him." 

It  was  thereupon  objected,  on  the  part  of  the  defendant,  that 
the  call  being  made  payable  by  instalments  was  void,  and  that 
payment  of  it  could  not  be  enforced,  citing  The  Ambergate  dc. 
Railway  Comjmny  v.  Coulthard :  and  on  the  supposed  authority  of 
this  case,  the  learned  Judge  directed  a  verdict  to  be  entered  for  the 
defendant,  reserving  leave  to  the  plaintiffs  to  move  to  set  that 
verdict  aside,  and  to  enter  a  verdict  for  them ;  and  it  was  agreed 
that  the  decision  of  the  Court  above  should  be  taken  as  the  ruling 

(1)  See  the  last  preceding  case. 


VOL.  Lxxxiv.]  1851.     EX.     6  EX.  278.  2S9 

of  the  learned  Judge  at  Nisi  Prius,  to  enable  either  party  (if  it  TmeBirken- 

slioald  be  thought  advisable)  to  found  a  bill  of  exceptions  thereon.  oa8uirk,an'd 

Cheshire 
Junction 
WeUhy  having  obtained  a  rule  nisi  accordingly,  Railway  Co. 


ft 
Webster. 


Peacock^  Crompton,  and  E.  Beavan  showed  cause;  and  they 
objected,  first,  that  a  call  made  payable  by  instalments  is  invalid ; 
secondly,  that  a  call  cannot  be  made  payable  in  futuro ;  and  lastly, 
that,  before  the  directors  had  passed  the  resolution,  under  8  Vict. 
c.  16,  s.  22,  to  make  the  call,  they  ought  to  have  given  twenty-one 
days  notice. 

Welsbyy  contra ,  was  not  called  upon. 

Per  Curiam  (i) : 

As  we  are  unanimously  of  opinion  that  a  call  payable  by 
instalments  is  good,  although  debt  will  not  lie  for  one  instalment 
until  all  the  instalments  are  due  and  payable,  the  defendant  must 
seek  his  remedy,  if  he  has  any,  in  the  court  of  error.  The  rule 
must  be  absolute  in  this  case,  and  discharged  in  the  other. 

Rules  accordingly. 


CRAUFURD  V.  COCKS  and  Theeb  Others.  issi. 

(6  Ex.  287—295 ;  S.  C.  20  L.  J.  Ex.  169.)  '^''Pj.^ih' 

Where  a  banking  firm  makee  payments  professedly  on  behalf   of  a  

customer  (who  has  a  banking  account  with  the  firm],  but  without  his  [  ^^^  3 
authority,  and  the  sum  so  paid  is  entered  to  his  debit  in  the  books  of  the 
firm,  and  the  firm  afterwards  admits  new  partners,  the  new  firm  is  not 
liable  to  the  customer  for  such  payments,  unless  there  be  an  agreement 
between  the  two  firms  and  the  customer  that  the  new  firm  shall  take  upon 
themselves  the  actual  liabilities  of  the  old  firm. 

The  plaintiff,  a  customer  of  a  banking  firm,  sued  them  for  the  balance  of 
his  account,  but  was  nonsuited,  on  the  ground  that  two  of  the  members  of 
the  firm  joined  in  the  action  as  co-defendants  were  not  members  of  the  firm 
at  the  time  the  cause  of  action  accrued ;  and  that  the  new  firm  had  not  taken 
upon  themselves  the  liabilities  of  the  old  firm.  It  appeared  on  affidavit, 
that  negotiations  on  the  subject  of  the  action  had  been  going  on  for  several 
years,  during  which  the  defendants  had  not  questioned  their  liability ;  and 
that,  in  a  bill  in  equity  filed  by  them  against  the  plain tifif,  after  pleading  and 
bc'fore  trial,  they  had  stated  that  the  liabilities  of  the  previous  firm  had 
boon  transferred  to  themselves,  and  had  also  named  the  parties  who  were 
partners  at  the  time  the  cause  of  action  accrued. 
The  CouBT,  to  prevent  the  operation  of  the  Statute  of  Limitations,  upon 

(1)  AiJ)EB80N,  B.,  Platt,  B.,  and      Court  for  Chambers  as  the  case  came 
Mabtin,  13.    Parke,  B.,  had  left  the      on. 
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Cbaufubd  certain  terms  imposed  upon  the  plaintiff,  set  aside  the  nonsuit,  and  gave 

«.  him  liberty  to  amend  the  declaration  and  all  subsequent  proceedings. 

Cooks.  ^^y  gtiiking  out  the  names  of  the  defendants  erroneoiisly  joined  in  the 

action. 

Assumpsit  for  money  lent,  money  had  and  received,  interest,  and 
upon  an  account  stated,  brought  by  the  plaintiff  against  T.  S.  Cocks 
the  elder,  R.  Biddulph,  T.  S.  Cocks  the  younger,  and  0.  Biddulph. 

Pleas:  first,  Non  assumpsit;  second,  payment;  third,  set-o£f; 
fourth,  the  Statute  of  Limitations. 

The  cause  was  tried  before  Pollock,  C.  B.,  at  the  Middlesex  sittings 
after  last  Michaelmas  Term,  when  the  following  facts  appeared: 
[  ♦288  ]  Previously  to  1888,  the  plaintiff  had  *two  accounts  with  the  firm 
of  Cocks,  Biddulph  &  Co.,  bankers,  one  as  the  executor  of  the  will 
of  James  Craufurd,  which  had  been  opened  in  1816,  and  one  in  his 
private  capacity ;  and  the  action  was  brought  to  recover  the  sum 
of  5842.,  being  the  balance  of  the  former  account.  In  1889  and 
1840,  payments  to  that  amount  had  been  made  by  the  firm,  by 
the  direction  of  one  Corfield,  who  was  acting  as  the  plaintiff's  solicitor 
for  certain  purposes ;  and  the  point  in  dispute  was,  whether  such 
payments  had  been  made  by  the  plaintiff's  authority.  At  that 
time  the  firm  consisted  of  the  defendants  T.  S.  Cocks  the  elder 
and  B.  Biddulph,  and  of  John  Biddulph,  who  died  in  1845.  In 
January,  1841,  the  defendants  T.  S.  Cocks  the  younger  and 
0.  Biddulph  became  partners  in  the  Bank ;  and  on  that  occasion, 
the  balance  on  the  executorship  account,  as  it  appeared  in  the 
books  of  the  old  firm,  after  debiting  the  plaintiff  with  the  payments 
in  question,  was  carried  to  the  account  of  the  new  firm.  This 
account  was  not  balanced  and  closed,  nor  was  the  balance  transferred 
to  a  new  account  as  opened  with  the  new  firm,  but  the  account  was 
continued  in  the  books  as  one  continuous  account,  and  the  sum  of 
22.  Qs.  lOd.f  being  the  sum  by  which  the  defendants  alleged  the 
plaintiff's  account  had  been  overdrawn,  was  entered  as  "Balance 
carried  to  1841,  21.  8».  lOd."  The  plaintiff,  in  and  for  several  years 
prior  to  1889,  resided  at  Florence,  where,  with  the  exception  of 
short  visits  to  this  country,  he  remained  until  1846.  The  plaintiff 
heard  of  the  payments  in  question  for  the  first  time  in  1841,  but 
did  not  ascertain  upon  what  grounds  they  had  been  made  until 
December,  1848,  when  he  applied,  through  his  attorney,  to  the 
banking  firm,  which  then  consisted  of  the  four  defendants  and 
John  Biddulph,  for  a  return  of  the  money.  The  new  firm  by 
letter  refused  to  assent  to  this  request,  and  threatened  to  sue  the 
plaintiff  for  the  balance  owing  on  his  private  account,  if  he  took  any 
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proceedings  against  them  to  enforce  the  claim.    In  consequence  of    Crauitubd 

this  threat,  no  further  steps  *were  taken  until  December,  1846,       goc'ks. 

when  the  plaintiff,  in  the  belief  that  the  firm  consisted  in  1889  and       [  *289  ] 

1840  of  the  four  defendants  and  John  Biddulph,  commenced  this 

action  by  issuing  a  writ  against  the  five.    This  writ  was  not  served, 

but  was  duly  continued  until  September,  1849,  when  the  plaintiff 

declared  against  the  four  defendants.    After  pleading,  they  filed  a 

bill  of  discovery,  alleging  that  since  the  opening  of  the  executorship 

accoimt  several  changes  had  taken  place  in  the  firm ;  and  that 

upon  each  change  that  account  had    been  with  the  plaintiff's 

assent  transferred  from  the  old  to  the  new  firm :  that  from  1826 

to  January,  1841,  the  firm  consisted  of  the  defendants  T.  S.  Cocks 

the  elder,  B.  Biddulph,  and  J.  Biddulph;  that  T.  S.  Cocks  the 

younger  and  0.  Biddulph  were  at  the  last-mentioned  time  admitted 

partners ;  that,  upon  the  death  of  John  Biddulph,  accounts  were 

taken  between  his  representatives  and  the  surviving  partners ;  and 

that  **  all  the  rights  and  liabilities  of  the  several  preceding  firms, 

with  respect  to  the  said  banking  account,  were  then  transferred  to 

and  vested  in  the  plaintiffs  in  equity."     The  bill  further  alleged, 

that  the  payments  to  Corfield  were  made  in  compliance  with  the 

directions  of  the  plaintiff,  and  prayed  that  an  account  [might  be 

taken  of  all  sums  received  and  paid  by  the  plaintiffs^in  equity  and 

the  several  preceding  firms,  and  that  the  plaintiffs  might  be^allowed 

the  moneys  paid  to  Corfield,  and  that  Mr.  Crauf  urd  might  be  decreed 

to  pay  to  them  what  should  be  found  due  to  them,  &c. 

Upon  these  facts,  it  was  contended  for  the  defendants,  that  the 
defendants  T.  S.  Cocks  the  younger  and  0.  Biddulph  were  not 
liable,  and  that  the  plaintiff  must,  consequently,  be  nonsuited. 
For  the  plaintiff  it  was  urged,  that  there  was  evidence  for  the  jury 
that  the  new  firm  had  taken  upon  itself  the  liabilities  of  the  old, 
within  the  principle  of  Kirwan  v.  Kirwan  (i),  and  Hart  v. 
Alexander  (2).  Pollock,  *C.  B.,  (after  consulting  the  other  Judges)  [  *^^^  3 
thought  that  the  new  firm  had  only  taken  upon  themselves  the 
responsibility  for  the  account  as  it  appeared  on  their  books  at  the 
time  of  the  change  of  firm,  and  directed  a  nonsuit. 

In  Hilary  Term  last,  (January  14) 

Sir  F.  Thesiger  moved  to  set  aside  the  nonsuit,  and  for^a  new 
trial,  on  the  ground  of  misdirection,  and  to  amend  the 

(1)  39  B.  E.  861  (2  Or.  &  M.  617).        (2)  46  E.  E.  666  (2  M.  &  W.  484). 
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Craufubd  declaration  and  sabsequent  proceedings,  by  striking  out  the 

Cocks.  names  of  T.  S.  Cocks  the  yoanger  and  0.  Biddulph : 

There  was  evidence  of  an  agreement  on  the  part  of  the  new  firm 
to  take  upon  themselves  the  liabilities  of  the  old  firm,  and  the 
learned  Judge  ought  to  have  left  that  question  to  the  jury.  It 
might  be  contended  on  the  part  of  the  firm,  that  inasmuch  as  the 
money  was  paid  away  before  the  change  in  the  partnership,  it  could 
not  be  made  the  subject  of  transfer  to  the  new  firm ;  but  the  money 
of  the  customer  in  the  hands  of  his  banker,  cannot  properly  be 
considered  as  a  deposit  merely,  but  is  in  the  nature  of  a  loan : 
Devaynes  v.  Noble  (i),  Sims  v.  Bond  (2),  Foley  v,  iTiK(8),  Pott  v. 
Clegg  (4). 

(Fabee,  B.  :  Tou  may  consider  that  as  now  clearly  settled.) 

If^that  be  so,  a  banker  is  at  liberty  to  made  what  use  he  pleases  of 
the  depositor's  money,  provided  he  be  ready  to  restore  the 
amount  when  required  to  do  so.  It  follows,  that  the  old  firm  were 
not  guilty  of  a  wrongful  application,  as  against  the  plaintiff,  of  the 
sum  sought  to  be  recovered  in  this  action  at  the  time  the  new 
partners  joined  the  partnership.  If  the  account  in  the  books  at 
that  time  had  been  balanced  and  closed,  and  a  fresh  account  had 
been  duly  entered,  the  new  partners  might  not  be  liable;  but 
here  the  old  account  was  continued,  and  the  same  heading  to  it 
f  *29i  ]  was  preserved ;  and,  moreover,  the  plaintiff  did  not  assent  to  *the 
balance  as  struck  in  their  books.  It  may  be  conceded  that  the 
plaintiff  was  aware  of  the  change  that  the  constitution  of  the  firm 
had  undergone ;  but  he  did  not  agree  to  be  treated  as  a  debtor  of 
the  new  firm  in  the  sum  represented  by  them  in  their  books  to  be 
due  from  him  to  them. 

(Pabeb,  B.  :  Could  the  new  firm  have  sued  the  plaintiff  for  the 
sum  of  21.  Qs.  lOd.  as  stated  in  their  books?) 

If  the  payments  were  rightful,  they  could  ;  but  if  they  were  wrongful, 
they  could  not.  But,  upon  the  whole  evidence,  it  is  submitted  that 
the  new  firm  took  upon  themselves  to  account  for  the  actual 
balance  due  to  the  plaintiff  at  the  time.  The  evidence  shows,  that 
the  new  firm  throughout  all  the  proceedings,  both  in  their  bill  in 
equity,  and  when  they  threaten  to  avail  themselves  of  their  set-off, 

(1)  15  11.  R.  161  (1  Mer.  568).  (3)  1  Ph.  399. 

(2)  39  li.  E.  511  (5  B.  &  Ad.  389).  (4)  73  R,  1.'.  617  (16  M.  &  W.  321). 
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consider  themselves  as  in  precisely  the  same  situation  as  the  old     Cbaufueo 
firm,  as  well  with  respect  to  the  debts  owing  by  the  old  firm  as       ckxjKs. 
those  which  were  dae  to  it. 

Pabkb,  B.  : 

I  think  that  my  Lord  Chief  Baron  was  right  in  directing  a  non- 
suit in  this  case,  and  that  there  ought  to  be  no  rule  on  the  ground 
of  misdirection.  When  a  banking  firm  makes  payments  professedly 
on  account  of  a  customer  without  his  authority,  and  those  pay- 
ments are  entered  to  the  debit  of  the  customer  in  the  books  of  the 
firm,  parties  who  afterwards  become  partners  in  that  firm  are  not 
to  be  considered  as  agreeing  to  impose  upon  themselves  a  liability 
for  anything  more  than  that  sum  which,  by  the  books  themselves, 
which  are  handed  over  to  the  new  firm,  appears  to  be  due  to  the 
customer.  In  order  to  render  the  new  firm  liable  for  the  amounts 
which  do  not  so  appear  in  the  books,  it  is  necessary  to  show  that 
the  old  firm  have  ceased  to  be  hable  and  are  discharged ;  and  in 
order  to  do  so,  you  must  show  an  agreement  between  the  old  firm, 
the  new  firm,  and  the  customer,  that  the  new  firm  is  to  be  con- 
sidered as  substituted  as  the  debtor  in  lieu  of  the  old,  for  the 
amount  sought  to  be  recovered.  There  may  be  *caseB  in  which  the  [  *292  ] 
new  firm  agrees  to  become  liable  for  the  actual,  not  the  apparent, 
balance ;  but,  in  the  present  case,  there  is  no  evidence  of  any  such 
agreement.  The  nonsuit  was  therefore  right.  If  the  payments  to 
Corfield  were  wrongful,  the  plaintiff  might,  except  for  the  Statute  of 
Limitations,  recover  the  amount  from  the  old  firm  ;  but,  inasmuch 
as  the  statute  would  be  a  bar  to  a  fresh  action,  the  plaintiff  may 
take  a  rule  to  show  cause  why  he  should  not  be  at  liberty  to  amend 
his  declaration,  on  the  application  which  is  founded  upon  the 
affidavits. 

FoLiiOGK,  C.  B.,  Aldbbson,  B.,  and  PiiATT,  B.,  concurred. 

litde  nisi  to  amend. 
On  the  other  ground — Rule  refused. 

The  affidavits  in  support  of  the  rule  stated,  that  the  action  was 
brought  to  try  the  question  whether  or  not  the  payments  in  1839 
and  1840  were  wrongful;  that  every  endeavour  had  been  made, 
both  before  issuing  the  writ  and  before  declaring,  to  ascertain  who 
were  members  of  the  firm  in  those  years ;  but  that  the  plaintiff  had 
refrained  from  making  an  application  to  the  Bank  for  that  purpose, 
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Craufurd  partly  in  consequence  of  the  defendants'  threat  to  take  proceedings 
Cooks.  against  him  in  respect  of  his  private  account,  and  partly  from  their 
having  avowed  a  determination  to  offer  every  resistance  to  the 
claim  ;  that,  until  the  filing  of  the  bill  in  equity,  the  plaintiff  and 
his  advisers  believed  that  all  the  defendants  were  partners  in  1889 
and  1840;  and  that  in  consequence  of  the  allegation  in  the  bill, 
that  the  new  firm  had  taken  upon  themselves  the  liabilities  of  the 
old,  it  was  not  deemed  necessary  to  amend.  The  plaintiff's 
attorney  also  stated  that,  throughout  the  whole  of  the  negotiations, 
it  was  never  suggested  that  any  of  the  defendants  were  not  members 
of  the  firm  in  1889  and  1840. 
[  293  J  The  defendants'  affidavit  stated,  that  no  intimation  that  the 

plaintiff  would  hold  the  bankers  liable  had  been  given  to  them  till 
1848 ;  that  in  1842  Gorfield  had  taken  the  benefit  of  the  Insolvent 
Act ;  and  that  the  plaintiff,  in  his  answer  in  equity,  had  expressed 
his  belief  as  to  the  correctness  of  the  allegations  contained  in  the 
bill  respecting  the  changes  in  the  firm,  and  the  transfer  of  the 
accounts. 

In  last  Hilary  Term  (Jan.  81) 

Watson  and  Montague  Smith  showed  cause : 

No  sufficient  ground  has  been  shown  why  the  present  application, 
for  permission  to  amend  the  declaration,  and  for  a  new  trial,  should 
be  granted.  The  plaintiff  was  cognizant  of  the  payments  to  Gorfield 
in  1841,  and  yet  made  no  application  for  restitution  until  as  late  as 

1848.  Before  that  time  Gorfield  had  become  insolvent.  No  action 
was  commenced  until  1846,  and  the  proceedings  were  delayed  till 

1849.  By  these  delays  the  position  of  the  new  firm  was  materially 
affected.  The  accounts  between  the  two  firms  were  settled  upon 
the  faith  that  the  past  payments  were  correct.  The  plaintiff  cannot 
rest  this  application  upon  the  ground  that  he  has  been  misled,  for 
the  bill  in  Ghancery  gave  abundant  notice  of  the  parties  in  the 
years  1889  and  1840,  and  the  plaintiff  ought  to  have  amended  at 
that  period.  The  recent  authorities  are  opposed  to  the  allowance 
of  an  amendment  under  such  circumstances.  The  plaintiff  has 
erred  in  improperly  joining  in  the  action  parties  who  are  not  rightly 
co-defendants,  and  he  ought  to  take  the  ordinary  consequences: 
Roberts  v.  Bate  (J),  Lakin  v.  Massie  (2),  Ooodchild  v.  Leadham  (8). 
The  same  cases  also  show,  that  the  consequence  that  the  Statute  of 

(1)  6  Ad.  &  El.  778.  (3)  1  Ex.  706. 

(2)  39  K.  H.  882  (2  Cr.  &  M.  685). 
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Limitations  will  be  a  bar  to  a  fresh  action,  is  no  ground  for  allowing    Gbaufukd 
the  amendment  of  the  writ  of  summons.  Cookb. 

Sir  F.  Thesiger  and  Honyman,  in  support  of  the  rule  :  [  291 J 

The  question  is,  whether  the  plaintiff,  who  has  been  nonsuited 

upon  a  ground  which  is  altogether  apart  from  the  merits  of  the  real 

point  at  issue  between  the  parties,  and  upon  a  ground  which  was 

never  raised  before  the  trial,  ought  not  to  be  permitted,  upon  fair 

and  equitable  terms,  to  try  the  real  question  in  dispute.    It  is  clear 

from  the  cases  of  Palmer  v.  Beale  (j)  and  Jackson  v.  Nunn  (2),  that 

this  amendment  would  have  been  allowed  before  the  trial ;  and  if 

such  be  the  rule,  it  ought  to  be  allowed  at  the  present  stage  of  the 

proceedings.     In  Christie  v.  Bell  (s)  and  Ooodchild  v.  Leadham  (4) 

the  distinction  is  drawn  between  mulcting  a  party,  who  commits  an 

error,  in  the  costs  of  that  error,  and  depriving  him  of  all  chance  of 

recovering  what  is  due  to  him.    In  the  present  case  the  Statute  of 

Limitations  would  be  a  bar  to  a  fresh  action.    It  is  not  sought  to 

amend  the  writ;  and  therefore  the  cases  cited  on  behalf  of  the 

defendants  do  not  apply.    The  plaintiff  need  not  rest  his  case  upon 

the  ground  of  surprise.    In  Bonzi  v.  Stewart  (5),  a  plaintiff  was 

allowed,  after  verdict  against  him,  to  amend  his  replication,  and  a 

new  trial  was  granted,  although  he  was  cognizant  of  all  the  facts, 

but  had  committed  an  error  by  traversing  the  wrong  allegation  in 

the  plea.     Here  the  plaintiff  deposes,  that  until  he  had  seen  the 

bill  in  equity,  he  did  not  know  the  true  partners;  and  he  was 

justified  in  his  belief  that  the  present  defendants  had  taken  upon 

themselves  the  liabilities  of  the  old  firm,  and  that  they  did  not 

intend  to  dispute  such   liability.     The    plaintiff  was   unable   to 

ascertain  the  nature  of  the  payments   to   Corfield   until    1848. 

The  subsequent  delay  on  his  part  has   arisen   from   the  threat 

of  the   defendants   to   avail  themselves   of    the    set-off    against 

him.    It  is  not  deposed  by  them  that  they  have  suffered  by  the 

delay. 

Cur.  adv.  wit. 

Pabee,  B.,  now  said  :  [  295  ] 

We  have  felt  considerable  doubt  respecting  this  case;  but  we 
think  on  the  whole  justice  requires  the  rule  to  be  absolute,  on  these 
terms,  that  if  the  defendants  shall,  within  three  weeks,  consent  to 

(1)  9  Dowl.  629.  (4)  1  Ex.  706. 

(2)  4  a  B.  209.  (5)  4  Man.  &  Qt.  296. 

(3)  16  M.  &  W.  069. 
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Cbaufurd  pay  the  debt  sought  to  be  recovered  in  this  action,  the  plaintiff 
CoGKB.  sholl  pay  all  the  costs  of  the  cause.  But  if  the  defendants  object, 
then,  on  payment  of  the  costs,  the  nonsuit  is  to  be  set  aside,  and  a 
new  trial  had,  the  plaintiff  being  at  liberty  to  amend  the  declara- 
tion by  striking  out  the  names  of  T.  S.  Cocks  the  younger  and 
0.  Biddulph,  as  co-defendants,  on  payment  of  all  the  costs  of  those 
defendants,  and  all  other  costs  of  and  occasioned  by  the  amend- 
ment ;  with  liberty  for  the  remaining  defendants  to  plead  de  novo. 

Rtde  absolute  accordingly. 
I860.  HELLAWELL  v.  EASTWOOD  and  Others  (1). 

iVV».  30. 
jDee.  2, 16.  (6  Ex.  295—313 ;  8.  C.  20  L.  J.  Ex.  154.) 

r  295  1  ^^  ^^®  2  ft  3  Yict.  c.  IxxxT.,  the  old  court  baron  of  the  honour  of  Ponte- 

fract,  in  the  county  of  York,  was  abolished,  and  a  new  court,  called  "The 
court  of  the  honour  of  Pontefract,"  was  substituted  in  its  place.  By  the 
County  Courts  Act,  9  &  10  Vict.  c.  95  (2),  and  an  Order  in  Council  made  in 
pursuance  of  that  Act,  the  new  court  was  abolished :  Held,  that  according 
to  the  true  construction  of  the  several  Acts,  the  old  court  was  not  reyived, 
and  consequently  that  a  replevin  obtained  out  of  that  court  was  void. 

Machinery  for  the  purposes  of  manufacture, — ex.  gr.  •*  mules  "  used  for 
spinning  cotton — ^fixed,  by  means  of  screws,  some  into  the  wooden  floors  of 
a  cotton-mill,  and  some  by  being  sunk  into  the  stone  flooring,  and  secured 
by  molten  lead,  are  at  law  distrainable  for  rent  (1). 

Tbbspass  for  breaking  and  entering  Apsley  Mills,  in  the  posses- 
sion of  the  plaintiff,  and  seizing  therein  divers  goods,  machinery, 
and  fixtures,  &c. 

Plea,  Not  guilty  by  statute.     Issue  thereon. 

At  the  trial,  before  Alderson,  B.,  at  the  York  Spring  Assizes, 
1850,  it  appeared  that  the  plaintiff  held  the  premises  in  question  as 
tenant  of  the  defendants ;  and  that,  after  a  distress  for  rent  had 
been  put  in  by  the  defendants,  under  which  a  seizure  was  made  of 
[  •296  ]  certain  cotton  spinning-machines,  *called  "  mules,"  some  of  which 
were  fixed  by  screws  to  the  wooden  floor,  and  some  by  screws  which 
had  been  sunk  into  holes  in  the  stone  flooring,  and  secured  by 
molten  lead  poured  into  them.    A  replevin,  without  any  plaint 

(1)  Cited  in  Reg.  v.  Lee  (1866)  L.  R  39  L.  J.  Q.  B.  125 ;  Holland  v.  Hodgson 

1  a  B.  241,  265,  35  L.  J.  M.  0.  105 ;  (1872)  L.  R.  7  C.  P.  328.     Questioned 

Ch'mie  v.  Wood  (1868)  L.  B.  3  Ex.  257,  by  Lord  Lindley  in  Reynolds  v.  Ashhy 

261,  37  L.  J.  Ex.  168  (affd.  L.  E.  4  Ex.  A  Svn  [1904]  A.  C.  466,  473,  73  L.  J. 

328,  38  L.  J.  Ex    223) ;  Tyne  Boiler  K  B.  946.  91  L.  T.  607 ;  and  note  to 

Co.  V.  LonghenUm  Overseers  (1886)    18  Elwes  y.  Maw,  2  Sm.  L.  0.  11th  ed. 

Q.  B.  D.  81,  89,  66  L.  J.  M.  C.  8 ;  dist.  pp.  204.  205,  226.-— A.  0. 

Longbottom  v.  Berry  (1869)  L.  E.  6  '     (2)  Repealed  by  County  Courts  Act, 

Q.  B.  123,  39  L.  J.  Q.  B.  37 ;  Turner  v.  1888  (61  &  62  Vict.  c.  43),  s.  188,  and 

Cameron  (1870)  L.  B.  6  Q.  B.  306,  312,  Sch. ;  see  ibid.  s.  188  (o).--A,  C. 
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entered,  had  been  obtained  out  of  the  court  of  the  honour  of  Ponte- 
fract  (within  which  the  mills  were  situated),  and  the  possession 
abandoned  ;  but  subsequently,  it  being  considered  that  the  replevin 
granted  was  void,  a  re-entry  was  effected,  and  the  goods,  machinery, 
and  fixtures  were  ultimately  sold.  Evidence  was  given  that  the 
lord  of  the  court  baron  of  Fontefract  had,  from  time  immemorial, 
exercised  the  right  of  granting  replevins  with  reference  to  cases 
tried  in  the  court;  but  no  proof  was  given  of  any  exercise  of  a 
franchise  to  grant  replevins  independently  of  the  franchise  of 
holding  pleas  in  cases  of  replevin. 

On  the  part  of  the  plaintiff,  reference  was  made  to  the  17 
Geo.  III.  c.  16 ;  2  &  3  Vict.  c.  Ixxxv.  (i) ;  and  9  &  10  Vict. 
c.  *95  (2) ;  and  it  was  contended  that  the  replevin  was  valid,  and 


Hellawbll 

r. 
Eastwood. 


(1)  2  &  3  Vict  c.  Ixxxv.  8.  1, 
enacts,  '*  That  from  and  after  the  Ist 
of  November,  1839,  the  present  juris- 
diction and  practice  of  the  court  baron 
of  the  honour  of  Fontefract  aforesaid, 
shall  (except  with  respect  to  the  town 
of  Barnsley,  and  such  other  parishes, 
townships,  and  places  within  the 
honour  of  Fontefract,  as  are  also 
within  the  jurisdiction  of  the  said 
Barnsley  liOwer  Court  of  Bequests  and 
the  siud  Barnsley  U]»per  Court  of 
Bequests,)  cease  and  determine  (except 
as  to  any  cause  or  matter  commenced 
or  pending  therein  before  or  oA  the 
said  last-mentioned  day,  as  to  which 
cause  or  matter  the  jurisdiction  and 
practice  of  the  said  court  baron  shall 
continue  the  same  as  if  this  Act  had 
not  passed) ;  and  thenceforth  the  said 
court  shall  be  constituted  and  be  a 
court  of  record,  imder  the  name  of 
*  The  court  of  the  honour  of  Fonte- 
fract.' " 

Sect.  4  enacts,  **  That  the  said  Court 
of  the  honour  of  Fontefract  shall  have 
the  same  power,  practice,  and  juris- 
diction in  proceedings  in  replevin  as 
the  court  baron  of  the  honour  of 
Fontefract  now  has,  and  shall  be 
empowered  and  authorised  to  hold 
pleas  of  debt,  where  the  debt  sought 
to  be  recovered  shall  not  exceed  the 
sum  of  Id/.,  and  all  other  personal 
actions  arising  within  the  jurisdiction 
of  the  said  court,  where  the  damages 
sought  to  be  recovered  shall  not  exceed 


the  sum  of  5/.,  and  where  the  defen- 
dant or  defendants  in  any  such  action, 
or  any  one  or  more  of  such  defen- 
dants, shall,  at  the  time  of  the  *com- 
mencement  of  such  action,  reside 
within  the  jurisdiction,  or  keep  any 
house,  warehouse,  shop,  counting- 
house,  stall,  or  other  place  of  business 
or  dealing  whatsoever,  or  otherwise 
trade  or  deal  therein." 

Sect.  56  enacts,  **  That  at  the  expira- 
tion of  six  calendar  months  next  after 
any  general  Act  shall  be  passed  for  the 
recovery  of  small  debts,  and  the 
operation  of  which  general  Act  shall 
affect  or  interfere  with  the  powers 
given  to  the  said  court  of  the  honour 
of  Fontefract  by  this  Act,  every 
clause,  matter,  and  thing  in  this  Act 
contained,  which  shall  extend,  or  be 
construed  to  extend,  to  give  to  the 
court  hereby  appointed  any  local  and 
separate  jurisdiction,  shall  cease  and 
determine." 

(2)  9  &  10  Vict.  0.  96,  s.  6  enacts, 
"That  it  shall  be  lawful  for  her 
Majesty,  with  the  advice  of  her  Frivy 
Council,  to  order  that  any  court  holden 
for  the  recovery  of  small  debts  or 
demands,  within  the  provisions  of  any 
Act  cited  in  either  of  the  schedules 
annexed  to  this  Act,  and  marked  (A) 
and  (B)  respectively,  shall  be  holden 
as  a  county  court;  and  it  shall  be 
lawful  for  her  Majesty,  with  the  advice 
aforesaid,  to  assign  a  district  to  every 
such  comt,  either  greater  or  less  than 
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Hellawell  that  the  present  action  was  maintainable  ;  and  that,  at  *all  events, 
Eastwood,  the  machines  fixed  to  the  floor  were  not  by  law  distrainable.  On 
[  *298  ]  the  other  hand,  it  was  urged  that  the  replevin  was  void,  or,  if  valid, 
that  trespass  was  not  the  right  form  of  action.  The  learned  Judge 
was  of  opinion  that  the  court  of  the  honour  of  Pontefract  had 
wholly  ceased  to  exist,  and  therefore  that  the  replevin  was  void ; 
and  a  verdict  was  entered  for  the  plaintiff  for  460Z.  8<.,  being  the 
value  of  the  fixed  machinery  which  it  was  contended  were  not 
subject  to  distress,  with  liberty  to  the  plaintiff  to  move  to  increase 
the  verdict  to  the  sum  of  2,0052.,  the  full  value  of  the  goods  seized, 
if  the  Court  should  be  of  opinion  that  the  replevin  was  valid,  and 
trespass  the  right  form  of  action. 

Leave  was  reserved  to  the  defendants  to  move  to  enter  a  verdict 
for  them,  if  the  Court  should  be  of  opinion  that  the  fixed  machinery 
were  distrainable. 

Watson  accordingly  obtained  a  rule  nisi  to  increase  the 
damages ;  and  Martin  obtained  a  cross  rule,  to  enter  a  verdict  for 
the  defendants. 


the  district  in  which  the  court  holden 
under  the  provisions  of  any  such  Act 
now  has  jurisdiction,  and  to  alter  the 
place  of  holding  any  such  court,  or  to 
order  that  any  such  court  be  abolished ; 
and  every  such  court  shall  continue  to 
be  holden  under  the  Act  according  to 
which  it  is  now  constituted  or  regu- 
lated, until  the  time  mentioned  in  any 
such  order  which  shall  be  made  with 
[  *298,  ft,  ]  reference  to  such  court ;  and  from  and 
after  the  time  mentioned  in  any  such 
order,  the  Act  or  Acts  under  which 
such  court  is  now  constituted,  so  far 
as  the  same  relate  to  the  establish- 
ment or  jurisdiction  or  practice  of  a 
court  for  the  recovery  of  small  debts  or 
demands,  shall  be  repealed,  but  not  so 
as  to  i-evive  any  Act  thereby  repealed ; 
and  such  court  so  ordered  to  be  holden 
as  a  county  court  shall  thenceforth  be 
holden  as  a  couuty  court  under  this 
Act,  and  in  all  respects  as  if  it  had 
been  originally  constituted  under  the 
provisions  of  this  Act." 

Sect  6  enacts,  ''That  as  soon  as  a 
court  shall  have  been  established  in 
any  district  under  this  Act,  and  also  at 
the  time  mentioned  in  any  such  order 


which  shall  have  been  made  as  afore- 
said for  holding  any  of  the  courts  men- 
tioned in  either  of  the  said  schedules 
as  a  county  court  under  this  Act,  the 
several  provisions  and  enactments  of 
the  said  Acts  of  Parliament,  8  &  9  Yict 
c.  Ifi7,  and  of  every  other  Act  of 
Parliament  heretofore  passed,  so  far 
as  the  same  respectively  relate  to  or 
affect  the  jurisdiction  and  practice  of 
the  court  so  established  *or  ordered  to 
be  holden  as  a  county  court,  or  give 
jurisdiction  to  any  court,  or  to  any 
Commissioner  of  the  Court  of  Bank- 
ruptcy, with  respect  to  judgments  or 
orders  obtained  in  the  court  so  estab- 
lished or  ordered  to  be  holden  as  a 
county  court,  shall  be  repealed." 

Sect.  119  enacts,  ''That  all  actions 
of  replevin,  in  cases  of  distress  for  rent 
in  arrear  or  damage  faisant,  which 
shall  be  brought  in  the  county  court, 
shall  be  brought  without  writ  in  a 
court  held  under  this  Act." 

Sect.  120  enacts,  ''That  in  every 
such  action  of  replevin  the  plaint  shall 
be  entered  in  the  court  holden  under 
this  Act  for  the  district  wherein  the 
distress  was  taken." 
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In  last  Michaelmas  vacation  (November  80  and  December  2),         Hellawbll 

V. 

Eastwood. 
Hoggins  and  Pashley  showed  canse  against  the  plaintiff's  rule : 

It  will  be  contended  on  the  part  of  the  plaintiff,  *that  according       [  *299  ] 
to  the  true  construction  of  the  several  statutes  in  question,  the  right 
of  the  old  court  baron  to  grant  replevins,  though  suspended  by  the 
2  &  8  Yict.  c.  Ixxxv.,  is  revived  by  the  9  &  10  Yict.  c.  96,  which 
abolishes  the  court  of  the  honour  of  Pontefract,  and  consequently 
that  the  replevin  in  this  case  was  valid.    It  will  also  be  contended 
on  the  part  of  the  plaintiff,  that  the  right  to  grant  replevins  still 
exists,  although  the  right  to  try  them  by  the  old  court  may  perhaps 
be  taken  away.     The  old  court  baron  of  the  honour  of  Pontefract 
held  pleas  in  all  personal  actions  arising  within  its  jurisdiction, 
where  the  debt  or  damages  were  under  iOs,    By  the  17  Geo.  III. 
c.  15,  this  prescriptive  right  was  recited,  and  the  jurisdiction  was 
extended  to  BL;  but  that  statute  contained  an  express  proviso, 
"  that  all  plaints  in  replevin  should  be  had  and  proceeded  in,  and 
be  removeable,  in  the  same  manner  as  if  the  Act  had  not  passed." 
Then  came  the  2  &  8  Vict.  c.  Ixxxv.,  which,  after  reciting  the 
17  Geo.  III.  c.  16,  by  the  1st  section  enacted,  that  the  jurisdiction 
of  the  old  court  should  "  cease  and  determine,"  and  that  a  new 
court  of  record,  with  the  title  of  "  The  court  of  the  honour  of 
Pontefract,"  should  be  established  with  an  extended  jurisdiction,  in 
lieu  of  the  old  court.    And  by  the  4th  section,  the  new  court  is  to 
have  '*  the  same  power,  practice,  and  jurisdiction  in  proceedings  in 
replevin  "  as  the  old  court  had.    By  the  66th  section,  the  powers  of 
that  Act  are  to  cease  at  the  expiration  of  six  months  after  the 
passing  of  any  general  Act  for  the  recovery  of  small  debts.     The 
old  court,  therefore,  was  entirely  abolished  by  this  statute,  and  a 
new  court,  with  a  new  title,  and  a  new  and  enlarged  jurisdiction, 
was  founded  in  its  place,  which,  in  its  turn,  according  to  the  pro- 
visions of  the  66th  section,  might  be  also  abolished.    The  question 
then  is,  whether  by  the  abolition  of  this  new  court  by  the  operation 
of  the  9  &  10  Vict.  c.  96,  and  the  Order  in  Council  made  in  pursu- 
ance of  the  6th  section  of  that  Act,  the  jurisdiction  of  the  old  court 
♦baron  in  matters  of  replevin,  amongst  others,  is  revived.     Such  a       [  •soo  ] 
position  is  wholly  opposed  to  the  spirit  of  modern  legislation,  and 
to  the  enactments  of  the  9  &  10  Yict.  c.  96,  itself.    The  recital  of 
that  Act  may  be  referred  to,  in  order  to  show  the  intention  of  the 
Legislature  upon  the  subject.    The  119th  and  120th  sections  give 
a  jurisdiction  in  all  actions  of  replevin.    If  the  argument,  that  the 
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Hkllawell  old  court  baron  is  reanimated  by  the  9  &  10  Vict.  c.  95,  be  sound, 
Eastwood,  ^b^*  court  has  jurisdiction  over  small  debts,  and  conflicts  most 
directly  with  the  principle  sought  to  be  established  by  the  latter 
Act.  Although  the  56th  section  of  the  2  &  8  Vict.  c.  Ixxxv.,  renders 
the  new  court  liable  to  the  fate  of  the  old,  it  does  not  follow  that 
the  old  is  not  completely  destroyed.  Lord  Ellbnborough,  Gh.  J., 
in  Wanen  v.  WindLe  (i),  said,  "  a  law,  though  temporary  in  some 
of  its  provisions,  may  have  a  permanent  operation  in  other 
respects." 

In  the  next  place,  no  power  exists  in  that  Court  to  grant 
replevins,  independently  of  the  power  to  try  tbem.  In  Hallett  v. 
Byrt  (2)  it  was  held,  that  prescription  for  a  steward  to  grant 
replevins  on  parol  is  not  good.  In  Kitchen  on  Courts,  fol.  74  a  (3), 
it  is  said,  ''  Le  seigniour  mesme  avera  det  in  son  court  baron,  pur 
ceo  que  les  suitors  sont  Judges."  See  also  Coke's  Entries,  294 ; 
Aplethorpe*8  case  (*) ;  Viner's  Abr.  "  Replevin  "  (Z) ;  Bacon's  Abr. 
"Replevin"  (C) ;  Com.  Dig.  "Pleader"  (8  K,  8,  9);  2  Inst.  189, 
140 ;  4  Inst.  268-269.  By  the  Statute  of  Marlebridge,  52  Hen.  III. 
c.  21,  it  is  enacted,  that  *^po8t  quei'imoniam  inde  sibi  factarrC*  the 
sheriff  may  grant  replevin  out  of  the  court,  to  prevent  delay.  The 
process,  therefore,  must  be  in  general  commenced  by  action.  In  a 
hundred  court  the  suitors  are  Judges:  JentUman's  case (5).  See 
[  ♦301  ]  also  upon  this  head,  Wilson  v.  Hobday  (6),  *  Griffiths  v.  Stephens  (7), 
Thompson  v.  Farden  (8).  The  replevin  was  therefore  invalid,  and 
the  action  of  trespass,  as  far  as  regards  the  present  question,  is 
maintainable. 

Watson,  Ellis,  and  R.  Hall,  contra  : 
The  franchise  of  granting  replevins  is  altogether  distinct  from 
and  independent  of  the  power  of  trying  them.  If  the  power  of 
granting  them  resided  in  the  lord  and  his  steward,  and  did  not 
emanate  from  the  court,  the  abolition  of  the  court  baron  by  the 
2  &  8  Vict.  c.  Ixxxv.,  and  the  substitution  of  a  new  court  in  its 
place,  did  not  disturb  the  right.  The  recent  decision  in  the  case 
of  Edmonds  v.  OiaUis  (9),  shows  the  distinction  between  granting 
and  hearing  replevins,  for  it  was  there  held,  that  the  sheriiBt  is 
still  in  the  same  position  as  he  was  in  that  respect  before  the 

(1)  3  East,  211.  (6)  6  Co.  Eep.  278. 

(2)  Caiih.  380.  (6)  4  M.  &  S.  121. 

(3)  See   the    passage,  Kitchen   on         (7)  1  Chitt.  Rep.  196. 
Courts,  6th  ed.,  p.  146.  (8)  1  Man.  &  Qt.  537. 

(4)  Oro.  Jac.  d82.  (9)  7  C.  B.  413. 
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9  &  10  Vict.  c.  95.    By  the  Statute  of  Marlebridge,  power  was   Hbllawell 
given  to  the  sheriff  to  grant  replevins  out  of  court,  but  he  could  not    Eastwood. 
enter  any  liberty  that  had  returns  of  writs  until  after  the  bailiffs 
had  made  default.     The  inference  cannot  be  drawn  from  the 
language  of  the  statute,  that  he  had  only  power  after  plaint 
entered. 

(Aldebson,  B.  :  That  question  depends  upon  the  true  meaning 
of  the  word  "  querimonia "  in  the  statute ;  whether  it  is  to  be 
construed  as  a  proceeding  in  the  nature  of  a  plaint,  or  merely  an 
application  to  the  sheriff.) 

In  Thompson  v.  Farden  (i),  Maulb,  J.,  says,  "  The  Statute  of  Marie- 
bridge  expressly  gives  power  to  sheriffs,  and  by  implication  to  the 
bailiffs  of  liberties,  to  make  deliverance  of  beasts  taken  and  wrong- 
fully withholden  to  the  owner.  I  assume  that  bailiffs  might  have 
made  such  deliverance  by  writ.  This  shows  that  persons  other 
than  sheriffs  might  have  the  power  of  granting  replevins."  In 
Mounsey  v.  Dawson  (2),  it  was  held,  that  that  statute  ^recognised  the  [  *^^  1 
rights  of  the  legitimate  owners  of  franchises,  and  that  it  gives  the 
sheriff  the  power  upon  their  default.  Such  right,  therefore,  existed 
in  the  lord  of  the  franchise  of  Pontefract  before  the  2  &  8  Vict. 
c.  Ixxxv.,  and  that  statute  does  not  affect  the  right.  It  was  passed 
with  two  objects :  first,  for  the  more  easy  recovery  of  small  debts 
and  demands,  and  to  alter  the  practice  of  the  court  and  extend  its 
jurisdiction  ;  and  secondly,  with  respect  to  actions  real.  The  court 
baron  had  jurisdiction  in  all  personal  actions  where  the  debt  or 
damages  were  under  4Qs.  which  was  extended  by  the  17  Geo.  III. 
c.  15.  Now  the  recital  of  the  2  &  8  Vict.  c.  Ixxxv.,  does  not  apply 
at  all  to  the  action  of  replevin.  That  form  of  action  was  left 
untouched.  Then  the  4th  section  gives  the  new  court  the  power 
of  hearing  replevins,  but  does  not  take  away  from  the  lord  of  the 
franchise  the  power  of  granting  them.  But  if  it  be  assumed  that 
the  right  of  granting  replevins  was  transferred  to  the  court  of  the 
honour  of  Pontefract  by  the  section  last  cited,  the  9  &  10  Yict.  c.  95, 
which  abolished  the  latter  court,  re-established  the  former  one; 
and  sect.  14  of  the  9  &  10  Vict.  c.  95,  provides  that  '*  the  surrender 
of  the  right  of  holding  any  such  court  for  the  recovery  of  any  debts 
or  demands,"  i.e.,  by  the  lord  of  any  hundred,  &c.,  ''  shall  not  be 
deemed  to  infer  the  surrender  or  loss  of  any  other  franchise 

(1)  1  Man.  &  a.  544.  (2)  6  Ad.  &  EL  752. 
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Hbllawell  incident  to  the  lordship,"  &c.  The  franchise  cannot  be  taken 
BA8TW00D.  ftway  except  by  express  words.  The  court  baron  was  not  wholly 
abolished,  but  merely  had  an  extended  jurisdiction  in  certain 
matters.  In  Dwarris  on  Statutes,  p.  585,  it  is  laid  down,  that 
''  when  an  Act  of  Parliament  is  repealed  (i),  it  must  be  considered 
(except  as  to  transactions  passed  and  closed)  as  if  it  had  never 
existed." 

But  it  has  been  contended  that  there  cannot  exist  an  independent 
right  of  granting  replevins,  and  many  authorities  have  been  referred 
to  to  show  that  such  a  custom  is  bad.  This,  perhaps,  falls  within 
the  first  part  of  the  argument,  and  is  independent  of  the  statutes, 
[*d03]  if  they  are  to  be  considered  *as  affecting  the  jurisdiction  of  the 
courts,  and  to  leave  untouched  the  independent  rights  of  the  lord 
of  the  honour.  HcUlettY.  Byrt  is  also  reported  in  1  Lord  Baymond, 
219 ;  Skinner,  674 ;  Carthew,  880 ;  5  Mod.  252 ;  12  Mod.  121 ;  and 
in  the  several  Reports  the  point  for  which  that  case  was  cited  ia 
differently  treated.  The  following  text  books  and  authorities  were 
cited,  to  show  that  the  independent  right  might  exist :  Fitz.  Nat. 
Br.  72  F,  78  B;  Vin.  Abr.  "Prescription"  (S.);  2  Inst.  189; 
Tesseyman  v.  Oildart  (2). 

Parks,  B.  : 

I  think  that  the  better  course  will  be  to  dispose  of  this  point 
before  we  hear  the  arguments  on  the  other  part  of  the  case.  This 
question  has  been  elaborately  argued  ;  and  I  feel  satisfied  that,  in 
this  case,  we  must  assume  that  the  right  to  grant  replevins  (which 
has  been  exercised)  is  connected  with  the  right  of  trying  them ;  and 
that  the  right  of  trying  them  is  taken  away  by  the  operation  of  the 
statutes.  It  is  not  necessary  to  give  any  opinion,  whether  there 
can  exist  by  law  a  right  in  the  officers  of  the  lord's  court  of  taking 
replevins  that  existed  by  charter ;  although  I  think  the  weight  of 
authority  preponderates  in  favour  of  the  existence  of  such  a  right 
in  the  lord  of  the  franchise  to  try  replevins,  and  a  right  in  his 
steward  or  officer,  in  the  first  instance,  to  grant  replevins  that  may 
exist  by  charter  or  prescription.  The  question  however  is,  whether 
in  this  case  the  power  of  granting  replevins  is  or  is  not  taken  away. 
It  is  said,  that  such  power  does  in  fact  exist,  and  that  that  inference 
may  be  drawn  from  the  Statute  of  Marlebridge.    We  need  not, 

(1)  See   Interpretation     Act,    1889     ment  of  that  Act. — ^A.  0. 
(52  &  63  Vict.  c.  63),  s.  38  (2),  as  to  the  (2)  1  Bos.  &  P.  N.  E.  292. 

effect  of  repeals  since  the  commence- 
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however,  decide  that  point  at  present,  as  no  exercise  of  such  a  Hellawell 
franchise  is  to  be  found  in  this  case.  That  being  so,  the  simple  Eastwood. 
question  is,  whether  the  power  of  holding  suits  in  replevin  has 
been  destroyed.  Now  the  court  baron  of  the  honour  of  Pontefract 
is  an  immemorial  court,  and  its  jurisdiction  was  extended  *by  [  *304  ] 
17  Geo.  III.  c.  15,  from  40«.  in  ordinary  cases  to  the  amount  of 
5{.;  and  that  Act  recognises  the  right  of  proceedings  in  replevin ; 
for  it  contains  a  clause  which  provides  that  the  lord  may  have  a 
right  to  hear  plaints  in  replevin  as  if  the  Act  had  not  been  made. 
That  amounts  to  a  Parliamentary  recognition  of  the  right  of  holding 
pleas.  But  then  comes  the  2  &  8  Yict.  c.  Ixxxv.,  which  extends  the 
jurisdiction  in  ordinary  suits  to  162.  That  statute  commences  with 
the  following  clause  (his  Lordship  read  the  1st  clause).  That  is 
a  positive  enactment  that  all  the  jurisdiction  and  practice  in  the 
court  baron  shall  cease  and  determine.  If  the  case  rested  here,  an 
end  would  be  put  to  the  practice  of  hearing  replevins  in  that  court, 
and  of  granting  replevins  out  of  it.  By  the  other  provisions  of 
that  Act,  the  power  of  granting  replevins  is  given  to  a  court  to  be 
constituted  by  that  Act,  to  be  called  the  "  Court  of  the  honour  of 
Pontefract."  And  then  follows  the  clause  fixing  the  period  at 
which  this  court  may  cease  and  determine.  (His  Lordship  read 
the  56th  section).  This  means  that  the  new  court  shall  be  put  an 
end  to,  and  not  that  the  old  court  should  be  restored.  Then  the 
intention  of  the  Legislature  in  passing  the  9  &  10  Yict.  c.  95,  seems 
to  have  been,  that  all  inferior  jurisdictions  for  the  recovery  of 
small  debts  should  also  cease  and  determine.  Whether  that  has 
been  effected  depends  on  the  statute.  (His  Lordship  read  the 
5th  section  of  that  Act).  The  order  was  made  by  her  Majesty  for 
the  abolition  of  the  court  of  the  honour  of  Pontefract,  and  the  result 
is  that,  from  and  after  the  time  mentioned  in  any  such  order,  the 
Act  or  Acts  under  which  such  court  is  now  constituted,  that  is,  the 
2  &  8  Yict.  c.  Ixxxv.,  so  far  as  the  same  relates  to  the  establishment 
or  jurisdiction  or  practice  of  a  court  for  the  recovery  of  small  debts 
or  demands,  is  repealed.  Therefore  the  court  of  the  honour  of  Ponte- 
fract, so  far  as  it  retains  jurisdiction  or  practice  for  the  recovery  of 
email  debts  or  demands,  is  abolished,  and  the  power  of  the  *court  [  *S06  j 
to  hold  replevins  is  put  an  end  to.  What  is  the  effect  of  that  ?  It 
does  not  repeal  the  clause  in  the  former  Act  that  repeals  the  old 
one ;  but  it  destroys  the  new  jurisdiction.  It  would  be  an  incon- 
sistency to  suppose  that,  when  the  object  of  the  latter  Act  was  to 
put  an  end  to  all  pre-existing  courts  for  the  recovery  of  small  debts, 
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Hbllawell  and  to  create  one  general  court  for  that  purpose,  it  intended  to  set 
Eastwood,  np  and  re-establish  former  courts  the  jurisdiction  of  which  had 
been  abolished.  That  is  clear,  when  you  consider  the  words  which 
say  ''  but  not  so  as  to  revive  any  Act  thereby  repealed."  I  think 
that,  according  to  the  ordinary  construction  of  Acts  of  Parliament, 
and  looking  at  the  words  of  this  Act,  the  only  effect  of  it  is  to  put 
an  end  altogether  to  the  new  court  of  the  honour  of  Pontefract. 
The  old  court  had  been  previously  abolished,  and  it  is  not  revived. 
The  consequence  is,  that  the  old  court  has  no  jurisdiction  now  to 
entertain  suits  of  replevin.  The  evidence,  as  already  observed^  did 
not  show  any  franchise  to  grant  replevins  independently  of  the 
right  to  try  them. 

Aldebson,  B.,  and  Platt,  B.,  concurred. 

Rule  discliarged. 

Watson,  Ellis,  and  72.  Hall  now  showed   cause  against  the 
defendants'  rule  to  enter  a  verdict  for  them : 

These  machines  are  not  distrainable  at  law.  First,  because 
they  were  annexed  to  the  freehold ;  and  secondly,  because  they 
could  not  be  restored  in  the  same  plight  and  condition  as  that  in 
which  they  were  at  the  time  they  were  removed  as  a  distress.  The 
rule  is  thus  laid  down  in  Amos  &  Ferard  on  Fixtures,  2nd  edit., 
p.  814,  *^  It  is  an  established  rule  of  law,  that  things  adhering  to 
the  freehold  cannot  be  taken  under  distress,  whether  for  rent, 
services,  fines,  or  duties,  &c.  And  this  rule  holds  not  merely  in 
respect  of  such  things  as  become  by  annexation  parcel  of  the 
[  ^306  ]  inheritance,  and  are  not  afterwards  severable,  *but  it  applies  to 
fixtures  of  whatever  nature  or  construction,  and  whether  put  up 
for  trade  or  for  any  other  purpose."  The  question  with  respect  to 
the  same  subject-matter  was  raised,  but  not  decided,  in  Duck  v. 
BraddyU  (i),  where  it  was  doubted  whether  machinery  fixed  by 
bolting  to  the  floor  of  a  factory  is  distrainable  by  the  landlord.  In 
Trappes  v.  Harter  (2),  Lord  Lyndhubst,  C.  B.,  said,  "  The  screwing 
of  a  stocking-frame  to  the  floor  to  keep  it  steady  would  not  make  it 
a  fixture."  But  that  was  no  more  than  a  dictum  of  that  learned 
Judge.  These  machines  are  truly  to  be  considered  as  fixtures,  for 
they  were  never  used  except  when  firmly  attached  to  the  freehold. 
The  authorities  which  bear  upon  this  subject  are  extremely 
numerous,  and  there  are  many  decisions  upon  the  question, 
(1)  M'Cl.  217.  (2)  2  Cr.  &  M.  177. 
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whether  the  particular  article  seized  could  properly  be  held  subject  Helt.awell 
to  distreps.  Tenant's  fixtures,  such  as  kitchen  ranges,  stoves,  eabtwood. 
coppers,  and  grates,  have  been  held  not  to  be  distrainable :  Darby 
V.  Harris  (i).  A  table  fixed  on  land  with  posts  is  not  distrainable : 
20  Hen.  YII.  18,  pi.  24.  A  landlord  who  severs  fixtures  and 
disposes  of  them  to  satisfy  the  rent  is  liable  in  trover :  Dalton  v. 
Whittem  (2).  The  tenant's  right  remains  only  during  the  term,  and 
he  cannot  sever  them  after  he  has  given  up  possession  of  the 
premises :  Lyde  v.  Russell  (a).  Mackintosh  v.  Trotter  (4),  HaUen  v. 
Runder  (5). 

(Parks,  B.:  The  keys  of  a  house  are  fixtures :  11  Co.  50.) 

There  are,  doubtless,  many  things  which  the  tenant  may  remove 

during  his  term,  but  which  are  not  liable  to  distress  for  rent.    It 

is  not  necessary  to  contend  that  these  machines,  in  case  the  party 

had  died,  would  have  passed  with  the  freehold,  and  would  not 

have  gone  to  the  executor:  Colegrave  v.  Dias  Santos (6).     It  may 

be  that  they  would  have  gone  to  the  executor.    *But,  as  a  general       [  *307  ] 

rule,  fixtures  are  not  distrainable.    In  Davis  v.  Jones  (7),  certain 

parts  of  a  machine  put  up  by  the  tenant  during  his  term,  which 

were  capable  of  being  removed  without  injuring  the  other  parts 

of  the  machine  or  the  building,  and  had  been   usually  valued 

between  the  out-going  and  in-coming  tenant,  were  held  to  be  the 

goods  and  chattels  of  the  out- going  tenant,  for  which  he  might 

maintain  trover.     But  Parke,  B.,  in  Minshail  v.  Lloyd  (8),  in  his 

judgment  says,  that  that  case  ''  proceeded  entirely  on  the  ground, 

that  the  articles  were  not  fixtures  at  all,  but  mere  personal  chattels." 

The  cases  upon  the  question  between  in-coming   and   out-going 

tenants  have  no  great  bearing  upon  this  point :  see  Wansbrough  v. 

Maton(9),  Rex  v.   OUey  {lo),   Longstaff  y.  Meagoe(u),  Boyddl  v. 

M*  Michael  (12). 

Secondly.  As  a  distress  is  a  mere  pawn  or  pledge  for  the  rent, 
the  subject  of  the  distress  ought  to  be  restored  in  the  same  plight 
and  condition  as  it  was  at  the  time  of  seizure.  The  rule  is  thus 
laid  down  in  Co.  Litt.  47  a.  "  Nothing  shall  be  distrained  for  rent 
that  cannot  be  rendered  back  again  in  as  good  a  plight  as  it  was  at 

(1)  55  R.  E.  449  (1  Q.  B.  895).  (7)  20  R  R.  396  (2  B.  &  Aid.  165). 

(2)  61  K.  E.  438  (3  Q.  B.  961).  (8)  46  B.  B.  638  (2  M.  &  W.  460). 

(3)  35  B.  B.  327  (1  B.  &  Ad.  394).  (9)  43  K  B.  510  (4  Ad.  &  EI.  884). 

(4)  3  M.  &  W.  184.  (10)  35  K  B.  258  (1  B.  &  Ad.  161). 

(5)  40  B.  B.  651  (1  Or.  M.  &  R  266).  (11)  2  Ad.  &  El.  167. 

(6)  2  b.  &  C.  76.  (I2j  40  B.  B.  519  (1  Ci-.  M.  &  B.  177). 
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Hbt.lawbll  ibe  time  of  the  diBtrese  taken."  This  rule  is  to  be  taken  to  apply 
Eastwood.  ^^^  ^^^7  ^  ^^^  condition  of  the  article  itself,  as  in  the  case  where 
there  is  no  question  whether  it  be  a  fixture  or  not,  but  to  apply  also 
where  the  article  cannot  be  restored  in  statu  quo.  Perishable 
articles,  tbat  are  injured  or  destroyed  by  keeping,  are  within  the 
rule:  MorUy  v.  Pincomfce  (i).  In  Simpson  v.  Hartopp,  1  Smith, 
L.  G.  187,  the  cases  upon  this  subject  are  collected.  These 
machines  could  not  be  restored  in  statu  quo  by  the  distrainor  with- 
out an  entry  upon  the  premises ;  and  he  could  not  enter  except  as 
a  trespasser.  The  return  of  the  article  ought  to  be  by  mere 
[  *308  ]  delivery.  The  working  parts  of  a  machine,  which  *itself  is  annexed 
to  the  freehold,  are  not  distrainable,  as  for  instance,  a  mill  stone : 
14  Hen.  YIU.  25 ;  Finch,  b.  2,  p.  185 ;  and  the  privilege  is  not 
lost,  although  it  be  disconnected  at  the  time,  if  it  be  for  a  temporary 
necessity;  for  the  stone  in  such  case  still  remains  in  point  of  law 
parcel  of  the  mill. 

Hoggins,  Pashley,  and  H.  Hill,  in  support  of  the  rule : 
There  is,  no  doubt,  often  much  difficulty  in  saying  whether  a 
particular  article  falls  within  the  rules  laid  down  for  the  determina- 
tion of  this  question.  '*  We  must  be  guided  in  a  great  degree  by 
the  circumstances  of  each  case,  the  nature  of  the  article,  and  the 
mode  in  which  it  is  fixed."  Per  Tindal,  Gh.  J.,  in  Grymes  v. 
Bower  en  (2).  In  the  present  case,  these  machines  cannot  in  any 
light  be  viewed  as  fixtures.  They  would  not  have  become  the 
property  of  the  landlord  if  the  tenant  had  left  them  at  the  end  of 
his  term.  The  screws  by  which  they  were  fastened  to  the  fioor 
were  used  for  the  mere  purpose  of  keeping  them  steady  whilst  in 
use.  Suppose  they  had  been  steadied  by  heavy  metal  weights, 
there  would  have  been  no  ground  for  contending  that  they  were  fix- 
tures. By  turning  the  screw  the  machines  become  unfastened,  and 
the  freehold  is  uninjured.  Furniture  hung  by  hooks  would  be  dis- 
trainable ;  as,  for  instance,  a  chandelier  suspended  from  the  ceiling. 
The  test  is,  whether  the  freehold  would  be  injured  by  the  removal. 
"  Whatever  is  strongly  affixed  to  the  freehold  or  inheritance,  and 
cannot  be  severed  from  thence  without  violence  or  damage,  '  quod  ah 
adibus  non  facile  revellitur,*  is  become  a  member  of  the  inheritance:  " 
2  Blac.  Gom.  428.  Perhaps  the  best  definition  of  what  is  thus 
rendered  irremoveable  by  incorporation,  is  that  of  Merhn.  ''On 
appelle  meubles  toutes  les  choses  qui  peuvent  etre  transportees 

(1)  76  h.  B.  508  (2  Ex.  101).  .     (2)  31  E.  R.  460  (6  Bing.  437). 
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facilement  d'un  lien  a  an  autre  sans  6tre  deteriorees."    The  same 

learned    author    proceeds    to    explain    how    "  rneubUa "    become    „     ** 

^  .  '^  Eastwood. 

immeubles  by  incorporation,  as  follows  :  *''  lorsqu'on  les  attache  a       r  #309  1 

un  fondSy  soit  par  le  moyen  de  la  chaux,  du  pl&tre,  ou  du  ciment, 
Boit  par  tout  autre  moyen  qui  empeche  qu'on  ne  les  en  s^pare  sans 
les  fracturer  ou  deteriorer  la  partie  du  fonds  i  laquelle  elles  sont 
attacbees"  (1).  See  also  Mackeldey  on  the  Roman  Law,  s.  148. 
In  Taylor's  Elements  of  Civil  Law,  p.  475,  the  learned  author 
quotes  the  following  passage  from  the  celebrated  j  urist  Labeo :  '  Labeo 
generaliter  scribit,  ea  quae  perpetui  usus  causa  in  ffidificiis,  sunt, 
addificii  esse,  que  verd  ad  prsBsens,  non  esse  sedificii ;  utpote  fistulsd, 
temporis  quidem  caus&  positsB,  non  sunt  sodium :  veruntamen  si 
perpetuo  f uerint  positsB,  sodium  sunt."  ''  And,  therefore,"  he  adds,  '*  it 
is  to  be  sought  quo  animOf  qua  destinatione,  such  things  are  found 
there."  These  machines  were  never  intended  by  the  tenant  to  form 
part  of  the  freehold ;  they  are  removeable  at  his  pleasure  and  at  any 
moment.  In  Cooke's  case  (2),  distinction  is  taken  between  the  outer 
and  the  inner  doors  of  a  house,  the  outer  door  being  considered  as 
forming  part  of  the  inheritance,  but  the  inner  door  not.  The 
principle,  as  applicable  the  present  question,  is  also  to  be  found 
laid  down  in  Herlakenden's  case  (3) ;  and  Gilbert  on  Distresses,  p.  88. 
The  rule,  that  the  pledge  ought  to  be  restored  in  statu  quo,  does 
not  bear  the  interpretation  now  sought  to  be  put  upon  it.  It  relates 
to  the  condition  of  the  article  itself.  These  machines  might  be 
restored  uninjured.  Furniture  which  cannot  be  removed  from  the 
premises  by  the  landlord,  without  its  being  first  taken  to  pieces,  might 
still  be  subject  to  distress.  If  these  machines  had  to  be  detached 
for  the  purpose  of  being  removed  by  the  tenant,  they  could  have 
been  distrained.  They  might  have  been  seized  under  a  writ  ot fieri 
facias;  and  the  anomaly  would  be  great,  if  it  were  held  that, 
although  the  landlord  had  a  remedy  in  one  *form  of  proceeding,  he  [  *sio  ] 
had  none  in  the  other.  The  distress  was,  therefore,  valid.  They 
also  referred  to  the  following  authorities  in  the  course  of  the  argu- 
ment :  Pothier  on  the  Customs  of  the  Duchy  of  Orleans,  p.  647, 
ed.  1780 ;  Sheen  v.  Richie  (4),  Pool  v.  LongviU  (6),  Pitt  v.  Shew  (6), 
Avery  v.  Cheslyn  (7),  Wood  v.  Hewett  (8),  and  8  Blac.  Com.  p.  10. 

Cur,  adv.  vult. 

(1)  B^pertoure  Universel  de  Juris-  (4)  6  M.  &  W.  175. 
prodence.  •Tom.  xx.  p.  148,  5th  ed.,  (5)  3  SaUL  166. 
Paris,  1827.  (6)  4  B.  &  Aid.  206. 

(2)  F.  Moore,  Bep.  177,  pi.  315.  (7)  42  B.  B.  331  (3  Ad.  ft  El.  75). 

(3)  4  Ck>.  Bep.  62.  (8)  70  B.  B.  689  (8  Q,  B.  913). 

20— a 


808  1850.    EX.    6  EX.  810—811.  [b.b. 

Hkllawkll       The  judgment  of  the  Coubt  was  now  (December  16)  delivered  by 

e. 
Eastwood. 

Parke,  B.  : 

The  question  remaining  to  be  disposed  of  in  this  case  is,  whether 
cotton-spinning  machines,  which  were  fixed  by  means  of  screws, 
some  into  the  wooden  floor,  some  into  lead  which  had  been  poured 
in  a  melted  state  into  holes  in  stones,  for  the  purpose  of  receiving 
the  screws,  were  by  law  distrainable  for  the  rent  of  the  mill  in 
which  they  were  fixed.  Before  the  machines  were  so  attached  they 
were  mere  chattels,  and  undoubtedly  were  distrainable  chattels ; 
and  the  question  is,  whether  they  lost  that  character  by  being 
attached  to  the  floor  in  the  manner  described. 

This  question  is  to  be  determined  exactly  in  the  same  way  as  it 
would  have  been  before  the  statutes  on  the  subject  had  been  passed. 

No  chattels  can  be  distrained  which  were  not  the  subject  of 
distress  at  common  law,  except  those  provided  for  by  statute,  (and 
this  description  of  chattels  is  not).  Neither  the  power  to  sell  a 
distress  given  by  the  statute  Will.  III.,  nor  the  power  to  impound  on 
the  premises  given  by  11  Geo.  II.,  extends  the  right  of  distress  to 
chattels  not  before  the  subject  of  it ;  still  less  does  the  right  of  a 
[  ""sii  ]  landlord  *to  a  year's  rent,  before  the  goods  taken  in  execution  can 
be  removed,  afford  a  reason  for  holding,  that  all  goods  which  can 
be  taken  in  execution  can  also  be  distrained. 

We  must  decide  the  case  in  the  same  way  as  if  the  distrainor 
was  obliged  to  take  the  chattels  distrained  immediately  to  a  public 
or  private  pound. 

At  common  law,  things  fixed  to  the  freehold,  and  which  become 
part  of  it,  could  not  be  distrained,  for  two  reasons :  Lord  Chief 
Baron  Gilbert  says,  that  whatever  is  part  of  the  freehold  cannot 
be  distrained,  for  what  is  part  of  the  freehold  cannot  be  severed 
from  it  without  detriment  to  the  thing  itself  in  the  removal ; 
consequently  that  cannot  be  a  pledge  which  cannot  be  restored 
in  statu  quo  to  the  owner.  Besides,  what  is  fixed  to  the  freehold  is 
part  of  the  thing  demised ;  and  the  nature  of  the  distress  is  not  to 
resume  part  of  the  thing  itself  for  the  rent,  but  only  the  inducta 
et  illata  upon  the  soil  or  house  (i) ;  and,  on  the  sole  ground  that  they 
were  parcel  of  the  freehold  by  construction  of  law,  keys,  windows, 
and  charters  concerning  the  realty,  were  not  liable  to  be  distrained. 

It  was,  besides,  a  rule  at  the  common  law,  that  things  which 
could  not  be  restored  in  the  same  plight  and  conditipn  could  not 
(1)  Qilbert  on  Difitresses,  pp.  34  and  48. 
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be  distrained  for  rent :  Go.  Litt.  47 ;  Gilbert  on  Distresses,  in  the   Hsllawbll 

part  already  cited.    We  have,  therefore,  to  decide,  whether  these    Eastwood. 

machines  fall  within  either  of  these  categories,  for  otherwise  they 

are  not  protected.    They  do  not  fall  within  the  latter ;  for,  upon 

being  taken  to  the  pound,  they  might  be  brought  back  without 

damage  to  themselves.    They  are  not  of  a  perishable  nature,  and 

would  not  suffer  by  a  careful  removal.    If  it  were  necessary  to 

take  some  to  pieces,  in  order  to  remove  them,  that  circumstance 

would  make  no  difference ;  for  that  might  occur  with  chattels  with 

respect  to  which  there  is  no  question,  as  for  instance,  post  beds ; 

they  could  not  be  ^carried  to  the  pound  without  being  first  taken       [  *312  | 

to  pieces ;  and  the  distrainee  would  have  no  reason  to  complain 

that  they  were  restored  to  him  in  the  disjointed  state  at  the  pound, 

where  he  must  attend  to  receive  them.    It  would  save  him  the 

trouble  of  taking  the  bedsteads  to  pieces  again,  in  order  to  replace 

them,  if  they  had  been  restored  entire.    Nor  does  it  make  any 

difference,  that  the  distrainee  would  be  obliged  to  incur  the  expense 

of  refining  the  machinery.    Precisely  the  same  objection  might  be 

made  to  the  distress  of  any  article  which  it  required  expense  to 

carry  back  from  the  pound  and  to  restore  to  its  former  position. 

The    distrainee,  at  common  law,   must  be   at  the  trouble    and 

expense  of  taking  back  his  goods  from  the  pound.     This  practical 

inconvenience  is  now  obviated  by  the  power  of  impounding  on  the 

premises. 

The  only  question,  therefore,  is,  whether  the  machines  when 
fixed  were  parcel  of  the  freehold ;  and  this  is  a  question  of  fact, 
depending  on  the  circumstances  of  each  case,  and  principally  on 
two  considerations :  first,  the  mode  of  annexation  to  the  soil  or 
fabric  of  the  house,  and  the  extent  to  which  it  is  united  to  them, 
whether  it  can  easily  be  removed,  integre,  salvi,  et  commode^  or  not, 
without  injury  to  itself  or  the  fabric  of  the  building ;  secondly,  on 
the  object  and  purpose  of  the  annexation,  whether  it  was  for  the 
permanent  and  substantial  improvement  of  the  dwelling,  in  the 
language  of  the  civil  law,  perpetui  ysm  cauad,  or  in  that  of  the 
Year  Book,  pour  un  profit  del  inheritance  (i),  or  merely  for  a 
temporary  purpose,  or  the  more  complete  enjoyment  and  use  of 
it  as  a  chattel. 

Now,  in  considering  this  case,  we  cannot  doubt  that  the 
machines  never  became  a  part  of  the  freehold.  They  were 
attached  slightly,  so  as  to  be  capable  of  removal  without  the 

(1)  20  Hen.  VH.  13. 
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Hbllawsll  least  injury  to  the  fabric  of  the  building  or  to  tfaemselves ;  and 
EAirnrooD.  ^^e  object  and  purpose  of  the  annexation  was,  *not  to  improve  the 
[  *3i3  ]  inheritance,  but  merely  to  render  the  machines  steadier  and  more 
capable  of  convenient  use  as  chattels.  They  were  never  a  part  of 
the  freehold,  any  more  than  a  carpet  would  be  which  is  attached 
to  the  floor  by  nails  for  the  purpose  of  keeping  it  stretched  out, 
or  curtains,  looking-glasses,  pictures,  and  other  matters  of  an 
ornamental  nature,  which  have  been  slightly  attached  to  the  walls 
of  the  dwelling  as  furniture,  and  which  is  probably  the  reason  why 
they  and  similar  articles  have  been  held,  in  different  cases,  to  be 
removeable.  The  machines  would  have  passed  to  the  executor: 
(Per  Lord  Ltndhubst,  C-  B.,  Trappea  v.  Harter(\).)  They  would 
not  have  passed  by  a  conveyance  or  demise  of  the  mill.  They 
never  ceased  to  have  the  character  of  moveable  chattels,  and  were 
therefore  liable  to  the  defendants'  distress.  The  plaintiff's  rule  is, 
therefore,  discharged,  and  the  defendants'  rule  is  absolute. 

__^^^___^  RtUes  accordingly. 

IN  THE  EXCHEQUER   CHAMBER. 


(Ebbob  fbom  thb  Coubt  of  Exohbqubb.) 
1861.       The  eastern  COUNTIES  RAILWAY  COMPANY  and 
—^'  RICHARDSON  v.  BROOM  («). 

t  *^*  3  (6  Ex.  314—327 ;  S.  C.  20  L.  J.  Ex.  196;  16  Jur.  297.) 

Trespass  lies  against  a  corporation  aggregate  for  an  assault  committed  by 
their  servant  authorised  bj  tiiem  to  do  tiie  act. 

Such  authority,  although  not  given  by  an  instrument  imder  seal,  is 
binding  upon  the  corporation. 

An  assault  committed  on  behalf  of  and  for  the  benefit  of  the  corporation 
is  capable  of  being  ratified  by  them,  and,  if  ratified,  renders  them  liable  in 
trespass  lor  the  act. 

The  servant  of  a  Bailway  Company  took  the  plaintiff,  a  passenger  upon 
the  Company's  line  into  custody,  for  an  alleged  breach  of  one  of  the  Com- 
pany's bye-laws,  and  carried  him  before  a  magistrate.  The  attorney  of  the 
Company  attended  before  the  magistrate  to  conduct  the  charge  :  Held,  that 
this  was  no  evidence  that  the  Company  ratified  the  act  of  their  servant. 

Ebbob  on  a  bill  of  exceptions.  This  was  an  action  of  trespass 
brought  by  William  Broom  against  the  Eastern  Counties  Bailway 
Company  and  Benjamin  Richardson. 

(1)  2  Cr.  &  M.  177.  [See  Ctt/u;tcife  v.  and  Talfourd,  J.  [Comm.  Ooff  v. 
SunndeU  (1866)  L.  B.  3  Bq.  249,  255,  G,  N.  Ry,  Go.  (1861)  3  Ex.  640,  674, 30 
36  L.  J.  Ch.  173.]  L.  J.  <^.  B.  148 ;  Bank  of  New  South 

(2)  Before  Pattesou,  J.,  Wightmon,  Wales  v.  Owston  (1879)  4  App.  Oas. 
J.,  Maule,  J.,  Erie,  J.,  WiUiams,  J.,  270,  285,  48  L.  J.  P.  C.  25.— A.  C] 
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The  declaration  stated,  that  the  defendant,  to  wit,  on  the  29th  of      eastern 
February,  1848,  with  force  and  arms,  &c.,  assaalted  the  plaintiff,   railway  Go. 
and  compelled  him  to  go  in  cuRtody  from  a  certain  railway  station       bboom 
to  a  certain  police  office,  and  there  imprisoned  him,   &c.,  and 
compelled  the  plaintiff  to  go  from  thence  to  two  other  police 
offices,  and  there  again  imprisoned  him,  each  of   such  several 
imprisonments  being  contrary  to  law  and  against  the  will  of  the 
plaintiff,  &c. 

The  defendants  below  pleaded,  first.  Not  guilty ;  issue  thereon : 
secondly,  as  to  so  much  of  the  declaration  as  alleged  the  assault  up 
to  the  time  of  taking  the  plaintiff  to  the  second  police  office,  that 
the  plaintiff  assaulted  the  defendant  Richardson,  then  being  a 
servant  of  the  Company,  and  that  he  was  consequently  taken  into 
custody  by  a  constable  who  had  view  of  the  assault,  at  the  instance 
of  the  defendants,  and  necessarily  was  detained  to  answer  the 
charge  before  a  magistrate.    Verification. 

The  third  plea,  to  the  same  portion  of  the  declaration,  alleged, 
that  the  plaintiff,  on  &c.,  was  a  passenger  in  a  railway  train  which 
ran  from  Colchester  to  London ;  that,  on  arriving  *at  the  Stratford  [  *3i6  ] 
station,  the  defendant  Richardson,  then  being  a  servant  of  the 
Company  duly  authorised  to  collect  the  tickets  of  passengers, 
requested  the  plaintiff  to  produce  and  deliver  up  his  ticket.  That 
a  bye-law  of  the  Company  provided,  "  that  each  passenger  booking 
his  place  would  be  furnished  with  a  ticket,  which  he  was  to 
show  when  required  by  the  guard  in  charge  of  the  train,  and 
to  deliver  up  before  leaving  the  Company's  premises,  upon  demand 
of  the  guard  or  other  servant  of  the  Company  duly  authorised  to 
collect  tickets ;  and  that  each  passenger  not  producing  or  delivering 
up  his  ticket,  would  be  required  to  pay  the  fare  from  the  place 
whence  the  train  originally  started."  The  plea  then  alleged,  that 
the  plaintiff  did  not  deliver  up  his  ticket ;  that  thereupon  Richardson 
requested  the  plaintiff  to  pay  the  fare  from  the  place  from  which 
the  train  had  started,  according  to  the  bye-law ;  that  the  plaintiff 
refused  to  do  so ;  that  Richardson  then  requested  the  plaintiff  to 
quit  the  carriage ;  that  the  plaintiff  refused,  and  thereupon,  in  order 
to  remove  the  plaintiff  from  the  carriage,  Richardson  used  the 
necessary  force  only  to  do  so;  that,  after  the  plaintiff  had  been 
removed  from  the  carriage,  but  while  on  the  premises  of  the 
Company,  he  in  revenge  assaulted  Richardson;  and  that  there- 
upon he  was  given  into  custody.    Verification. 

The  fourth  plea  set  out  a  bye-law,  which  provided,  that  any 
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Eastehn     person  in  a  state  of  intoxication  in  the  carriages  or  stations  of  the 

Railway  Co.  Company,  wilfully  interfering  with  the  comfort  of  the  passengers. 

Broom        ^^^  every  person  obstructing  the  Company's  officers  in  the  discharge 

of  their  duty,  should  be  subjected  to  a  penalty  not  exceeding  408., 

and  at  the  first  opportunity  be  removed  from  the  Company's 

premises,  and  forfeit  his  fare.    It  then  averred,  that  the  plaintiff 

was  intoxicated,  and  wilfully  interfered  with  the  comfort  of  the 

other  passengers;  that,    on   the  plaintiff's  refusing  to  quit  the 

carriage,  the  defendant  Bichardson,  as  servant  of  the  Company, 

[  *3i6  ]       removed  him.    It  then  alleged  *an  assault  by  the  defendant,  and  an 

arrest,  as  in  the  previous  plea.    Verification. 

The  fifth  plea,  to  the  same  causes  of  action  as  in  the  second  plea, 
alleged  as  a  justification,  that  the  plaintiff  wilfully  impeded 
Bichardson,  an  officer  of  the  Company,  in  the  execution  of  his 
duty ;  and  that  Bichardson  detained  him  to  answer  for  the  offence. 
Verification. 

The  sixth  plea,  to  the  same  cause  of  action,  justified  the  removal, 
on  the  ground  that  the  plaintiff  was  making  a  disturbance  and 
doing  damage  in  one  of  the  Company's  carriages.    Verification. 

The  plaintiff  replied  de  injuria  to  the  special  pleas.  Issue  thereon. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  Middlesex  sittings  after 
Trinity  Term,  1849,  a  bill  of  exceptions  was  tendered  to  the  ruling 
of  the  Lord  Chibf  Baron,  which  stated  what  occurred  at  the  trial  as 
follows  :  ''  And  therefore,  in  order  to  maintain  the  said  issues,  the 
counsel  for  the  said  plaintiff  gave  the  evidence  following, — that  is 
to  say,  the  said  counsel  called  and  examined  divers  witnesses,  who 
proved  that  the  plaintiff  was  a  passenger  in  a  carriage  of  the  defen- 
dants, the  Company,  as  alleged  in  the  pleas ;  and  that  the  plaintiff 
was  assaulted  in  the  said  carriage,  and  forcibly  taken  out  of  the 
same  carriage,  and  imprisoned  by  the  defendant  Bichardson,  then 
an  inspector  in  the  service  of  the  Company,  professing  to  act  in  so 
doing  as  the  servant  of  the  Company,  and  under  the  assertion  by 
the  said  defendant  Bichardson,  of  the  cause  of  justification  set 
forth  in  the  defendants'  several  pleas  of  justification  ;  but  which 
several  pleas,  except  the  several  bye-laws  therein  mentioned,  were 
disproved  by  the  evidence,  and  were  not  sought  to  be  maintained  by 
the  counsel  learned  in  the  law  of  the  defendants.  That  the  said 
imprisonment  of  the  plaintiff,  after  taking  him  into  custody  at  the 
railway  station,  for  refusing  to  give  up  his  ticket,  consisted,  amongst 
[  'ai?  ]  other  things,  of  causing  the  plaintiff  to  be  imprisoned  at  ♦the 
police  station  at  Stratford,  upon  a  charge,  made  by  the  said  defen- 
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dant  Richardson,  professing  to  act  in  so  doing  as  servant  of  the      Eabtsbk 

OOUMTIKS 

said  defendants,  the  Company,  of  refusing  to  give  up  his  ticket  or  railway  Co. 
pay  his  fare,  and  also  of  assaulting  the  said  defendant  Richardson  broom 
in  the  execution  of  his  duty  as  such  inspector,  at  the  said  railway 
station.  That  subsequently,  upon  the  hearing  of  the  said  charge, 
the  said  Company,  by  Mr.  Duncan,  their  attorney,  appeared  before 
the  magistrate  in  support  of  the  said  charge ;  and  the  plaintiff  also 
called  witnesses  to  prove  that  the  plaintiff  was  sober  on  the  occasion 
mentioned  in  the  evidence  (of  the  said  (i)  Peter  Rogerson) ;  and  also 
to  prove  the  damages  sustained  by  the  plaintiff  by  reason  of  the 
trespasses  complained  of,  and  gave  no  further  evidence.  And  the 
counsel  for  the  plaintiff,  after  the  aforesaid  evidence  was  given, 
closed  the  case  of  the  plaintiff,  and  gave  no  further  or  other 
evidence.  And  the  counsel  for  the  said  defendants  then  submitted 
to  the  Lord  Chief  Baron,  that,  upon  the  matters  and  facts  so  given 
in  evidence  as  aforesaid,  there  was  no  evidence  to  go  to  the  jury 
that  the  said  defendants,  the  Eastern  Counties  Railway  Company, 
were  guilty  of  the  trespasses  in  the  declaration  alleged,  or  any  of 
them ;  and  that,  notwithstanding  the  matters  and  facts  so  given  in 
evidence  as  aforesaid,  they  were  entitled  to  a  verdict  upon  the  first 
plea,  so  far  as  related  to  them,  the  Eastern  Counties  Railway  Com- 
pany. And  the  counsel  for  the  plaintiff  then  insisted  on  the 
contrary  thereof.  And  the  said  Lord  Chief  Baron  then  ruled,  and 
BO  directed  the  jury,  that  the  matters  and  facts  so  given  in  evidence 
as  aforesaid  were  sufficient  evidence  to  go  to  them  for  their  con- 
sideration, and  whereon  they  might  find  that  the  defendants,  the 
Eastern  Counties  Railway  Company,  were  guilty  of  the  trespasses 
in  the  declaration  alleged ;  and  then  left  it  to  the  jury  to  say,  upon 
the  said  evidence,  whether  the  said  Eastern  Counties  Railway  Com- 
pany were  guilty  of  the  said  trespasses.  And  he  directed  the  said 
jury,  that  *there  was  some  evidence  for  their  consideration,  upon  [  *8i8  ] 
the  question  whether  the  said  defendants,  the  Eastern  Counties 
Railway  Company,  had  authorised  the  trespasses  complained  of ; 
and  in  so  directing  the  jury,  told  them,  that  if  the  said  Company 
had  given  general  directions  to  their  servants  applicable  to  persons 
who  were  passengers  on  the  railway,  as  the  plaintiff  was  on  the 
occasion  in  question,  the  acting  by  the  defendant  Richardson,  as 
their  servant,  on  such  general  directions,  would  be  evidence  for  the 
consideration  of  the  jury  of  such  authority  to  commit  the  trespasses 
complained  of ;  and  that  they  were  at  liberty  to  take  into  consideration 
(1)  Sic :  Bee  also  the  report  in  the  Law  Journal  (20  L.  J.  Ex.  196, 197).— A.  C. 


Broom, 
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Eastern     the  fact,  that  the  Company,  by  their  attorney,  had  appeared,  as 

COTTMI?  I  KB 

Railway  Co.  aforesaid,  before  the  said  magistrate  to  support  the  said  charge,  as 
some  evidence  that  the  Company  were  guilty  of  the  trespasses 
complained  of.  And  the  said  Lord  Chief  Baron  then  and  there 
further  stated  to  the  jury,  that  the  said  Company  would  be  liable  in 
one  of  two  ways:  if  beforehand  they  gave  instructions  to  their 
servants  to  remove  from  the  carriages  of  the  Company  anybody 
who  disobeyed  the  bye-laws,  and  commit  him  to  the  custody  of  the 
policeman.  If  they  gave  their  directions  generally,  there  was  no 
doubt  they  would  be  liable.  That  they  would  also  be  liable,  if, 
discovering  that  their  servant,  acting  on  their  behalf,  had  given  the 
plaintiff  into  custody,  they  adopted  the  act,  and  directed  their 
attorney  to  follow  that  up  and  prosecute  the  charge;  that  the 
attorney,  merely  as  attorney  of  the  Company,  would  have  no  such 
authority ;  that  he  thought  there  was  some  evidence  that  that  which 
was  done  was  either  done  by  their  authority,  or  was  adopted  by 
them  after  it  was  done ;  that  he,  therefore,  left  it  to  the  jury  for 
them  to  consider,  whether  the  act  that  was  done  by  those  persons 
was  done  by  the  authority  of  the  Company.  And  the  said  counsel 
for  the  defendants,  the  Eastern  Counties  Bailway  Company,  then 
requested  the  said  Lord  Chief  Baron  to  direct  the  jury,  that  the 
[  *3i9  ]  defendants,  the  Eastern  Counties  ^Railway  Company,  could  not 
be  made  liable  as  trespassers  by  a  subsequent  ratification  of  an  act 
of  trespass  of  the  said  other  defendant ;  but  the  said  Lord  Chief 
Baron  then  declined  so  to  do,  and  stated  that,  in  his  judgment,  there 
was  some  evidence  for  the  jury  to  determine  whether  the  Company 
were  guilty  or  not.  And  the  said  Lord  Chief  Baron  then  left  the 
case  to  the  jury  upon  the  evidence  aforesaid,  with  the  direction  afore- 
said ;  and  the  jury,  upon  that  direction,  found  by  their  verdict  that 
the  defendants,  the  Eastern  Counties  Bailway  Company,  were  guilty  of 
the  trespasses  in  the  declaration  alleged,  and  found  the  issues  upon 
the  first  plea  against  the  defendants,  the  Eastern  Counties  Bailway 
Company,  with  501.  damages,  as  by  the  record  thereof  appears.  And 
the  counsel  for  the  defendants,  the  said  Eastern  Counties  Bailway 
Company,  at  the  trial,  before  the  said  verdict  was  given,  made  their 
exception  to  the  said  direction  of  the  said  Lord  Chief  Baron,  and  also 
their  other  exceptions  to  his  declining  to  direct  the  jury  as  aforesaid/' 
The  case  was  now  argued  by 

WUlea  for  the  plaintiffs  in  error : 
This  bill  of  exceptions  raises  four  questions :  The  plaintiffs  in 
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error  will  contend,  first,  that  an  action  of  trespasB  for  assaalt  and     eastern 

battery  does  not  lie  against  a  corporation  aggregate ;  secondly,  that  railway  Co. 

in  order  to  render  the  corporation  liable  for  sach  an  act  by  an  agent, 

the  aathority  to  do  the  act  must  be  given  by  an  instrument  under 

seal ;  thirdly,  that  such  authority  must  precede  the  act,  since  a 

corporation  cannot  be  rendered  liable  by  ratification ;  and  fourthly, 

if  these  several  points  be  decided  against  the  plaintiffs,  that  under 

the  circumstances  of  this  case  there  is  no  evidence  of  any  ratification 

on  their  part  of  the  trespass  committed  by  Bichardson  on  the  person 

of  the  plaintiff  below. 

First,  trespass  for  assault  and  battery  does  not  lie.  This  objec- 
tion is  open  to  the  plaintiffs  in  error  in  arrest  of  *  judgment,  as  it  [  *^^^  ] 
arises  on  the  pleadings.  It  may  be  admitted,  that  in  some  cases 
trespass  lies  against  a  corporation  aggregate;  as  for  instance, 
trespass  for  taking  goods,  but  there  the  matter  falls  within  the 
original  scope  of  their  powers:  Mawnd  v.  MonmouthBhire  Canal 
Company  (i).  For  a  corporation  has  authority  to  deal  with  property. 
Bat  it  cannot  be  said  that  the  commission  of  a  tort  by  a  trespass  to 
the  person  falls  within  their  duties.  In  1  Blac.  Com.  476,  it  is  said, 
that  a  corporation  "  can  neither  maintain  nor  be  made  defendant 
to  an  action  of  battery  or  such  like  personal  injuries ;  for  a  corpora- 
tion can  neither  beat  nor  be  beaten  in  its  body  politic;"  and 
reference  is  made  to  Br.  Abr.  tit.  "Corporation,"  68.  So  in  Yin. 
Abr.  tit.  "Corporations,"  (P.)  2,  it  is  laid  down,  that  "trespass  does 
not  lie  against  commonalty,  but  shall  be  brought  against  the  persons 
by  their  proper  names ; "  and  it  is  also  stated  in  the  same  work, 
that,  "a  corporation  cannot  be  beaten  in  their  corporate  but  in  their 
natxuttl  body ;  nor  a  corporation  cannot  beat  another,  nor  do  treason 
or  felony  in  their  corporation  : "  Vin.  Abr.  "Corporations  "  (Z.)  2; 
and  the  same  proposition  of  law  is  laid  down  in  the  Year  Book, 
21  Edw.  IV.  7,  12,  &c. 

(Maule,  J. :  That  must  be  taken  to  mean,  that  a  corporation  is 
not  liable  criminaliter  for  such  acts.) 

In  1  Eyd  on  Corporations,  p.  71,  the  proposition  is  broadly  laid 
down :  "Neither  can  it  do  or  receive  a  personal  injury ;  and  there- 
fore can  neither  sue  nor  be  sued  in  an  action  of  trespass  for  battery 

(1)  4  Man.  &Q.  452  [where  the  point  Ch.   J.,   "The   process   in  ease  and 

was  argued  and  decided  upon  highly  trespass  being  the  same,  it  is  impossible 

technical  grounds.    The  following  is  to  see  any  distinction  between  the  two 

the  judgment  delivered  by  Tindal,  actions"]. 
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or  false  imprisonment."  A  corporation  is  indictable  for  non- 
performance of  such  matters  as  are  cast  upon  them  by  law,  and 
which  therefore  fall  within  the  scope  of  their  daties.  In  Beg.  v. 
Tlie  Birmingham  and  Gloucester  Bailway  Company  (i),  a  corporation 
aggregate  was  indicted  for  disobedience  to  an  order  of  jostices, 
reqoiring  them  to  execute  certain  works  according  to  a  statutory 
provision.  The  following  cases  proceeded  upon  the  principle  within 
*which  the  plaintiffs  in  error  contend  their  case  falls :  Beg.  v.  The 
Oreat  North  of  England  Bailway  Company  (2).  In  Hu  King  of  the 
Two  Sicilies  v.  The  Peninsular  and  Oriental  Steam  Packet  Com- 
pany{z),  the  Yicb-Ghancellob  expressed  an  opinion  that  the 
defendants,  a  corporation,  could  not  be  indicted  under  the 
Enlistment  Act. 

(WiGHTMAN,  J. :  If  a  corporation  can  hold  realty,  why  may  not 
they  commit  an  assault  by  turning  a  trespasser  off  their  land  ? 
Their  answer  to  an  action  would  be,  that  although  they  committed 
the  assault,  it  was  committed  in  the  defence  of  their  property.) 

In  the  recent  case  of  Chilton  v.  The  London  and  Croydon  Bailway 
Company  (4),  the  plaintiff  succeeded  in  an  action  of  trespass  and 
assault  against  the  Company,  but  the  present  objection  was  not 
raised. 

(Maule,  J. :  Is  it  not  still  open  to  them  ?) 

Secondly,  if  this  action  lies  against  a  corporation  aggregate,  the 
agent  by  whom  the  trespass  is  committed  on  their  behalf  must  be 
duly  authorised  to  commit  it  by  deed,  under  the  common  seal  of 
the  Company.  An  assault  is  not  an  every  day  act,  which  a  corpora- 
tion may  direct  without  the  intervention  of  a  solemn  instrument. 

(Patteson,  J. :  I  think  it  doubtful  whether  this  point  is  open 
upon  this  bill  of  exceptions :  no  objection  of  the  kind  was  made.) 

It  was  objected,  that  there  was  no  sufficient  evidence  to  render  the 
Company  liable. 

(Patteson,  J. :  We  are  all  agreed  that  there  is  no  necessity  for  the 
corporate  seal.) 

Thirdly.  This  act  is  not  susceptible  of  ratification  on  the  part  of  the 
(1)  61  E.  E.  207  (3  a  B.  223).  (3)  19  L.  J.  Oh.  488. 


(2)  72  E.  E.  262  (9  Q.  B.  315). 


(4)  73  E.  E.  460  (16  M.  &  W.  212). 


V, 
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Ck>mpan7y  so  as  to  render  them  liable  for  it  and  its  consequences,     eastern 
A  person  cannot  be  made  liable  as  a  trespasser  by  ratification  unless  bailwat^o. 
the  trespass  were  originally  done  on  his  behalf  and  for  his  benefit : 
4  Inst.  817,  WUaon  v.  Barker  (i).    Now  an  assault  and  battery 
cannot    be    considered    as    committed    for    the    benefit   of  the 
corporation. 

(WiOHTMAN,  J. :  ^Suppose  an  assault  committed  by  the  servant  in      [  *B22  ] 
defence  of  the  carriages  of  the  Bailway  Company,  the  act  might 
well  be  held  to  be  for  the  benefit  of  the  Company.) 

Fourthly,  there  was  no  evidence  of  any  ratification  by  the  Company 
of  the  act  of  Bichardson. 

(Maulb,  J.:  It  must  be  taken,  on  the  bill  of  exceptions,  that  the 
Company  authorised  their  attorney  to  appear  and  support  the  charge 
before  the  magistrate. 

Patteson,  J. :  In  the  event  of  the  charge  having  been  substan- 
tiated against  the  plaintiff  below,  the  Company,  and  not  Bichardson, 
might  receive  the  benefit ;  as  for  instance,  by  obtaining  payment  of 
the  fare.) 

But  even  supposing  that  to  be  so,  they  are  not  thereby  rendered 
liable  for  the  act  of  Bichardson  in  assaulting  the  plaintiff.  Brown  v. 
Chapman  (2)  shows  that  a  party  is  not  liable  in  trespass  by  merely 
preferring  a  charge  against  another  before  a  magistrate.  It  is  a 
mere  inquiry  on  the  part  of  the  Company,  who  do  no  more  than  put 
the  law  in  motion.  It  is  not  a  ratification  of  the  original  arrest.  A 
ratification  has  no  existence,  unless  the  party  who  is  sought  to  be 
made  liable  by  means  of  the  ratification  is  shown  to  have  had,  at 
the  time,  a  full  knowledge  of  all  the  circumstances  of  the  case. 
The  attorney  attends  for  the  mere  purpose  of  seeing  that  the  pro- 
ceedings are  fairly  carried  on  against  the  plaintiff  below,  and  not 
against  the  Company  :  Freeman  v.  Rosher  (3),  Buron  v.  Denman{4,), 
and  Barber  y.  RoUinson  (5). 

WaUon^  contra : 
The  proposition,  that  an  action  of  trespass  for  an  assault  does 

(1)  4  B.  &  Ad.  614.  (4)  76  B.  R  554  (2  Ex.  167). 

(2)  77  R  E.  347  (6  0.  B.  366).  (5)  1  Or.  &  M.  330. 

(3)  18  L.  J.  a  B.  340. 
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not  lie  against  a  corporation,  is  untenable  in  the  present  age. 
There  is  no  satisfactory  reason  to  be  given  why  the  dicta  to  be  found 
in  the  old  cases  should  apply  to  the  present.    It  has  been  held,  that 
trespass  quare  clavsum /regit  and  for  taking  goods  lies  against  a 
corporation :  *Maund  v.  The  Monnumtlishire  Canal  Company.    There 
is  no  distinction  between  injury  to  the  person  or  to  property  as 
affects  this  question.    The  ai^ument  of  the  plaintiffs  in  error  is 
reduced  to  this,  that  a  corporation  cannot  commit  a  trespass,  except 
when  they  may  justify  it.     But  surely  a  corporation  may  justify 
acts  done  by  their  authority  in  the  protection  of  their  property. 
The  servants  of  a  Bail  way  Company  may  remove  trespassers ;  by 
the  same  rule,  if  the  removal  be  wrongful,  the  Company  may  be 
liable  for  it.     Many  absurdities  would  ensue  if  this  were  not  so. 
Upon  that  principle,  a  Company  would  not  be  liable  for  accidents 
occasioned  by  the  negligence  of  their  servants,  as  in  the  case  where 
a  party  is  injured  by  a  collision.     The  true  rule  is  laid  down  by 
Pabkb,  B.,  in  delivering  the  judgment  of  the  Court  of  Exchequer  in 
Sharrod  v.  London  and  North  Western  BaUway  Company  (i).     The 
old  auth(^ities  may  be  disposed  of  on  the  ground  that  a  corporation 
aggregate  is  not  liable  criminaliter  for  the  acts  of  its  servants.    The 
propositions  in  the  text  books  cited  have  been  founded  upon  a 
misconstruction  or  an  improper  Sxtension  of  the  opinion  laid  down 
in  the  Tear  Books.    If  the  rule  be  correct,  that  a  person  has  a 
remedy  against  the  Company  for  the  loss  of  his  goods,  he  has 
a  like  remedy  for  an  assault  committed  against  him  in  the  defence 
of  those  goods.    His  remedy  against  the  servant  might  be  of  no 
value  whatever  to  him,  as  he  might  be  insolvent.    It  is  clear  that, 
on  the  one  hand,  it  is  necessary  to  the  existence  of  these  Com- 
panies, that  they  should  have  the  power  of  enforcing  such  rules 
and  regulations  as  are  necessarily  required  for  carrying  on  the 
trafSic;  and  on  the  other  hand,  it  is  equally  essential  that  the 
personal    safety  and  comfort   of   the  public   should  be    rightly 
defended.     In  Reg.  v.  The  Oreat  NoHh  of  England  Railway  Com- 
pany (2),  Lord  Dbnman,  Ch.  J.,  said,  ''  The  Court  of  Common  Pleas 
^lately  held,  that  a  corporation  might  be  sued  in  trespass,  but 
nobody  has  sought  to  fix  them  with  acts  of  immorality.     These 
plainly  derive  their  character  from  the  corrupted  mind  of  the 
person  committing  them,  and  are  violations  of  the  social  duties 
that  belong  to  men  and  subjects.     A  corporation,  which  had  no 
such  duties,  cannot  be  gailty  in  these  cases;   but  they  may  be 

(1)  4  Ex.  585.  (2)  72  B.  B  262  (9  Q.  B.  326). 
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guilty,  as  a  body  corporate,  of  commanding  acts  to  be  done  to  the      eastbbn 
nuisance  of  the  commanity  at  large."  Railway  co. 

The  second  point  has  been  disposed  of  by  the  Court.  Broom 

Thirdly,  if  the  Company  coald  authorise  the  act,  it  could  be 
ratified  by  them.  Ratification  is  evidence  of  a  previous  command. 
The  Company  become  trespassers  ab  initio.  Whether  the  result  be 
for  their  benefit  or  not,  the  ratification  in  either  case  will  be 
binding.  Here  it  was  for  their  benefit :  Com.  Dig.  ''  Trespass," 
(O  1 ;  WiUon  v.  Tumman  (i),  Bird  v.  Brown  (2).  It  also  appears 
that  the  act  was  done  on  behalf  of  the  Company,  and  such  an  act 
admits  of  ratification. 

As  to  the  fourth  point,  that  there  was  no  evidence  of  any 
ratification,  it  is  submitted  there  is  no  exception  pointing  to  that 
objection.  Even  if  that  can  be  raised,  the  facts  stated  show  that 
there  was  evidence  for  the  jury  on  that  point. 

WiUes,  in  reply,  relied  upon  the  objection  that  there  was  no 
evidence  whatever  that  the  Company  had  either  authorised  or 
ratified  the  act. 

Pattbson,  J. : 

I  have  conferred  with  my  learned  brothers  upon  this  case,  and 
we  are  all  of  opinion  that  there  is  no  reason  why  we  should  defer 
our  judgment.  The  first  question  arises  on  the  declaration  itself, 
and  is  quite  independent  of  the  particular  circumstances  of  this 
case.  It  *is  alleged,  on  the  part  of  the  plaintiffs  in  error,  as  a  [  *826  ] 
general  broad  proposition  of  law,  that  in  no  case  can  an  action  of 
trespass  for  assault  and  battery  lie  against  a  corporation  aggregate. 
Whatever  may  be  the  effect  of  the  authorities  in  the  Year  Books,  it 
has  been  expressly  held,  in  modem  times,  that  trespass  will  lie 
against  a  corporation  aggregate  for  breaking  and  entering  a  close, 
and  for  seizing  goods.  This  has  been  decided  by  several  recent  cases. 
Then  the  question  is,  whether  trespass  for  assault  and  battery  may 
lie  against  a  corporation;  and  it  has  been  contended  that  it 
cannot ;  for  it  is  said,  that  it  can  neither  beat  nor  be  beaten.  No 
doubt  that  proposition  is  true  of  it  as  respects  its  corporate 
capacity.  But  it  does  not  therefore  follow,  that  if  a  corporation,  by 
authority  under  seal,  direct  a  servant  to  apprehend  and  imprison  a 
particular  person,  an  action  for  assault  and  battery  cannot  be 
maintained  against  the  corporation.     The  learned  counsel  who 

(1)  64  B.  B.  770  (6  Man.  &  G.  236).  (2)  80  B.  E.  775  (4  Ex.  78U). 
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eabtebm  appears  for  the  plaintiffs  in  error  mast  contend,  in  order  to  show 
Railway  Co.  ^^at  this  declaration  cannot  be  supported,  that  no  such  action 
Bboom  would  lie.  But  we  are  all  clearly  of  opinion  that  it  is  not  so,  and 
that  an  action  of  trespass  for  assault  and  battery  will  lie  against  a 
corporation,  whenever  the  corporation  can  authorise  the  act  done, 
and  it  is  done  by  their  authority.  We  are  therefore  of  opinion 
that  the  declaration  is  good ;  and  we  do  not  think  it  necessary  to 
go  through  the  several  authorities  upon  this  question.  The  next 
question  is,  whether,  in  order  to  render  the  corporation  liable  for 
the  act  of  their  servant,  it  was  necessary  that  that  servant  should 
have  an  authority  by  deed.  It  has  been  decided,  many  years  ago, 
that  a  corporation  may  be  liable  in  tort  for  the  acts  of  their  servants, 
although  their  authority  be  not  under  seal.  It  is  not  necessary, 
therefore,  further  to  advert  to  this  point.  It  has  been  urged  that 
there  is  no  exception  taken  on  the  ground  of  want  of  evidence  of 
previous  authority  or  of  ratification.  It  is  true  that  the  bill  of 
[  *S26  ]  exceptions  is  very  inartificially  drawn,  *and  that  the  intended 
exceptions  might  have  been  pointed  out  in  a  much  more  specific 
form ;  but,  taking  it  altogether,  the  meaning  of  the  bill  of  excep- 
tions seems  to  be,  that  there  was  no  evidence  for  the  jury ;  and  we 
think  that  the  objection  is  sufficiently  pointed,  to  enable  us  to  go 
into  that  question.  Is  there  any  evidence  to  go  to  the  jury  ?  The 
evidence  is,  that  there  were  certain  bye-laws;  but  it  was  not  shown 
whether  there  had  been  any  directions  given  to  Richardson  or  to 
the  servants  of  the  Company  in  general  to  enforce  the  bye-laws. 
Looking  to  all  the  facts  stated,  we  think  that  there  was  no  evidence 
of  any  previous  authority  given  by  the  Company.  Then  comes  the 
question,  was  there  any  ratification  ?  All  the  facts  that  are  set 
forth  show,  that  after  Bichardson  had  taken  the  plaintiff  out  of  the 
carriage,  he  took  him  into  custody  on  the  several  charges  of  not 
producing  his  ticket,  of  not  paying  his  fare,  and  of  annoying  the 
company  by  being  intoxicated.  Before  the  magistrate,  the  charges 
were,  that  the  plaintiff  did  not  produce  his  ticket,  did  not  pay  his 
fare,  and  that  he  had  assaulted  Bichardson.  The  charge  of 
intoxication  was  not  investigated,  but  that  is  not  material.  The 
only  act  of  ratification  contended  for  was  this,  that  the  attorney  of 
the  Company  attended  before  the  magistrate  in  support  of  the 
charge  against  the  plaintiff ;  but  it  must  be  remembered,  that  this 
was  a  charge  against  the  plaintiff,  not  by  the  plaintiff  against  the 
Company,  and  that  the  charge  was  for  having  refused  to  produce 
his  ticket  or  pay  his  fare,  and  for  having  assaulted  Bichardson. 
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Not  a  word  is  said  to  show,  that  the  fact  that  Richardson  had      Eabtbbk 
apprehended  the  plaintiff,  and  that  the  plaintiff  had  been  taken  rail^at'co. 
into  castody  on  those  charges,  was  known  either  to  the  Company  ^* 

or  to  their  attorney.  We  think,  therefore,  that  there  was  no 
evidence  of  ratification  by  the  Company  of  the  act  of  Richardson. 
With  respect  to  the  point,  whether  the  Company  could  ratify  the 
act,  if  the  act  can  be  said  to  have  been  done  for  the  use  or  ^benefit  [  *327  ] 
of  the  Company,  there  can  be  no  doubt  that  they  could  ratify  it. 
The  assault  and  imprisonment  of  a  party  liable  to  the  Company  for 
not  having  paid  his  fare,  was  an  act  of  a  servant  of  the  Company, 
which  manifestly  might  have  been  for  the  benefit  of  the  Company. 
Therefore,  we  are  clearly  of  opinion  that  there  might  have  been  a 
ratification  of  that  act.  The  law  is  well  laid  down  in  distinct  terms 
in  the  passage  from  the  4  Inst.  317,  ''he  that  receiveth a  trespasser, 
and  agreeth  to  a  trespass  after  it  be  done,  is  no  trespasser,  unless 
the  trespass  was  done  to  his  use  or  for  his  benefit,  and  then  his 
agreement  subsequent  amounteth  to  a  commandment."  The  ques- 
tion of  liability  by  ratification  depends  upon  this,  whether  the  act 
was  originally  intended  to  be  done  to  the  use  or  for  the  benefit  of 
the  party  who  is  afterwards  said  to  have  ratified  it.  We  are  with 
the  plaintiff  in  this  case,  that  the  action  might  lie,  and  the  act, 
though  not  done  with  the  knowledge  of  the  Company  in  the  first 
instance,  might  have  been  ratified  by  them ;  but  we  are  of  opinion 
that  there  was  no  evidence  of  any  such  ratification,  and  that  the 
direction  of  the  Lobd  Chief  Babon  was  wrong  in  this  respect.  The 
result  therefore  is,  that  there  must  be  a  venire  de  novo. 

Venire  de  novo. 


IN    THE    COURT    OF    EXCHEQUER. 

CHEE8MAN  v.  EXALL(l).  issi. 

(6  Ex.  341—348 ;  8.  0.  20  L.  J.  Ex.  209.)  Aprill7. 

The  plaintifl  being  possessed  of  some  plate,  transferred  it  by  bill  of  sale  to  [  341  ] 
M.  and  B.  for  a  valuable  consideratioii,  but  in  order  to  defeat  the  execution 
of  a  judgment-creditor.  The  plaintiff  continued  in  possession  of  the  plate, 
and  the  creditor  having  assigned  his  judgment  to  M.  and  fi.,  they  issued 
execution  thereon ;  whereupon  the  plidntiff ,  in  order  to  defeat  the  execu- 
tion, deposited  the  plate  with  the  defendant  In  trover  by  the  plaintiff  for 
the  plate :  Held,  that  the  defendant  was  entitled  to  set  up  the  right  of 
M.  and  B.  Semhle,  that  where  a  person  pledges  property  to  which  he  has 
no  title,  the  pledgee  may  deliver  it  to  the  zeal  owner;  diere  being,  in  the 

(1)  Cited,  Singer  Manu/aduring  Co.  y.  Clark  (1879)  5  Ex.  D.  37,  43,  49  L.  J. 
Ex.  224.— A.  C. 
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Ghbbrmak  ordinary  case  of  a  pledge,  an  implied  undertaking,  on  the  part  of  tlie 

r.  pledgor,  that  the  property  pledged  is  his  own,  and  on  the  part  of  the 

Ex  ALL.  pledgee,  that  he  will  return  it  to  the  pledgor,  provided  it  be  not  the  pro- 

perty of  another. 

Trover  for  plate.    Pleas,  Not  guilty,  and  not  possessed.    At  the 
trial,  before  Lord  Campbell,  Ch.  J.,  at  the  last  Kent  Spring  Assizes, 
the  following  facts  appeared :  The  plaintiff  being  indebted  to  one 
Oliver,  whose  administrator  had  commenced  an  action  and  obtained 
judgment  against  him,  on  the  24th  of  December,  1844,  executed  a 
bill  of  sale  of  his  property,  including   the  plate  in  question,  to 
W.  May  and  J.  Biggenden.     Evidence  was  adduced  on  the  part  of 
the  defendant,  for  the  purpose  of  showing  that  the  bill  of  sale  was 
bond  Jide,  and  in  consideration  of  a  debt  due  from  the  plaintiff  to 
May  and  Biggenden  ;  but  its  object  was  apparently  to  defeat  Oliver's 
execution.    In  the  year  1847  the  administrator  of  Oliver  assigned 
his  judgment  debt  to  May  and  Biggenden ;  and,  the  plaintiff  being 
pressed  by  other  creditors,  May  and  Biggenden,  on  the  8th  of 
March,  1848,  issued  execution  on  their  judgment,  under  which  the 
sheriff  seized  the  goods  of  the  plaintiff.   Whilst  the  sheriff  remained 
[  *342  ]      in  possession,  he  not  having  actually  seized  *the  plate  in  question, 
it  was  delivered  by  the  plaintiff  to  the  defendant,  as  the  plaintiff 
contended,  by  way  of  security  for  a  debt  due  from  him  to  the 
defendant,  which  was  afterwards  repaid ;  but,  according  to  the  case 
of  the  defendant,  for  the  purpose  of  defeating  the  execution  of  May 
and  Biggenden.     A  demand  was  made  by  the  plaintiff  on  the 
defendant  for  the  re-delivery  of  the  plate,  when  the  defendant 
claimed  to  retain  it  for  a  sum  then  due  to  him  from  the  plaintiff; 
and  upon  that  sum  being  afterwards  tendered  to  the  defendant,  he 
said  he  could  not  deliver  up  the  plate  without  being  liable  to  May 
and  Biggenden.     The  plate  had  remained  in  the  possession  of  the 
plaintiff  from  1844  until  March,  1848. 

Under  these  circumstances,  it  was  contended,  on  the  part  of  the 
defendant,  that  the  effect  of  the  execution  in  March,  1848,  was 
such  as  to  entitle  the  defendant  to  set  up  the  right  of  May  and 
Biggenden  to  the  plate,  as  against  the  plaintiff.  The  learned  Judge 
left  three  questions  to  the  jury :  First,  whether  the  bill  of  sale  of 
the  24th  of  December,  1844,  by  the  plaintiff  to  May  and  Biggenden, 
was  for  a  valuable  consideration,  and  bona  fide^  though  intended  to 
defeat  Oliver's  execution.  The  jury  found  that  it  was  for  a  valuable 
consideration,  and  bond  fide.  Secondly,  whether  the  plate  was,  in 
1848,  pledged  to  the  defendant  for  a  debt,  or  was  given  fraudulently, 
to  prevent  the  execution  of  May  and  Biggenden,  and  to  be  kept 
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for  that  purpose.     The  jury  found,  that  the  plate  was  delivered    Chkubmam 
frandulently,  and  to  prevent  the  execution.     Thirdly,  whether  the       bxall. 
execution  in  May,  1848,  was  for  the  benefit  of  May  and  Biggenden. 
The  jury  answered,  that  it  was.     The  learned  Judge  then  directed 
a  verdict  to  be  entered  for  the  defendant  on  the  second  issue. 

Shee,  Serjt.,  now  moved  for  a  new  trial  on  the  ground  of 
misdirection,  and  also  of  the  verdict  being  against  evidence : 

The  plaintiff  established   a  prima  facie  case,  inasmuch   as  it 
^appeared  that  he  was  allowed  to  deal  with  the  plate  as  his  own      [  *34H  ] 
from  1844  to  March,  1848,  and  it  was  not  seized  by  the  sheriff 
under  the  execution. 

(Pabkb,  B.  :  It  appeared  that  the  plaintiff  had  no  title  to  pledge 
the  property,  because  it  was  transferred  to  Biggenden  and  May 
four  years  before.) 

The  defendant  could  not  set  up  the  jus  tertii. 

Pollock,  C.  B.  : 

There  ought  to  be  no  rule.  The  Lord  Chief  Justice  reports 
to  us  that  he  is  not  dissatisfied  with  the  verdict.  We  must  assume, 
therefore,  that  there  was  evidence  in  support  of  the  points  pre- 
sented to  the  jury,  and  that  their  finding  is  correct.  It  appears 
that  the  defendant  at  first  claimed  a  right  to  hold  the  plate  as  a 
security  for  his  own  debt ;  but,  the  amount  of  principal  and  interest 
having  been  tendered  to  him,  he  refused  to  deliver  up  the  plate, 
saying  that  he  could  not  do  so  without  being  liable  to  May  and 
Biggenden.  My  impression  is,  that  if  a  person  pledges  with  another 
property  to  which  he  has  no  title,  and  which  he  has  no  right  to  pledge, 
the  real  owner  may  interpose,  and  get  possession  of  the  property. 
In  the  administration  of  the  criminal  law,  it  constantly  occurs, 
that  where  stolen  property  has  been  pledged,  the  pawnbroker  is 
called  upon  to  deliver  it  up  to  the  rightful  owner.  If  a  servant 
illegally  pledges  his  master's  plate,  the  servant  cannot  recover  it 
by  an  action,  since  the  pawnbroker  may  inquire  who  is  really  the 
true  owner,  and  deliver  it  to  him.  It  may  be,  that  a  person  with 
whom  property  is  pledged  may  contract  absolutely,  and  at  all 
events,  to  deliver  back  the  property  to  the  pledgor ;  in  which  case 
I  agree  that  the  former  would  be  answerable  in  damages  for  the 
breach  of  such  a  contract,  though  the  damages  might  be  nominal 
only.     That,  however,  is  not  the  ordinary  result  of  the  common 
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Ghbesman  contract.  In  that  case,  the  person  who  pledges  Impliedly  under- 
ZzALL.  takes  that  the  property  pledged  is  his  own ;  and  if  it  turns  ont  not 
to  be  so,  the  pledgee  may  restore  it  to  the  lawful  owner.  In  this 
[  'Sii  ]  case,  four  years  before  the  *pledge  to  the  defendant,  the  plaintiff 
had  assigned  the  property  in  question  to  the  persons  under  whose 
title  the  defendant  claims  to  retain  it ;  and  the  jury  have  found, 
that  it  was  pledged  to  the  defendant  fraudulently,  and  to  avoid  an 
execution.  Ogle  v.  Atkinson  (i),  which  was  tried  before  Mansfield, 
Gh.  J.,  and  whose  ruling  was  upheld  by  the  Court  of  Common 
Pleas,  decided  that  a  warehouseman  receiving  goods  from  a  con- 
signee, who  has  had  actual  possession  of  them,  to  be  kept  for  his 
use,  may  nevertheless  refuse  to  redeliver  them,  if  they  are  the  pro- 
perty of  another.  Heath,  J.,  there  points  out,  that  **  it  is  peculiar 
to  the  action  of  ejectment,  that  he  who  is  entrusted  with  the 
possession  of  land,  must  deliver  it  back  to  his  lessor ;  but  that  rule 
extends  to  no  other  action.'*  But,  even  in  that  case,  the  tenant  may 
show  that  his  landlord's  title  has  ceased.  I  am,  therefore,  of 
opinion  that  the  defendant  had  a  right  to  set  up  the  jus  tertii,  and 
that  the  direction  of  the  Lobd  Chief  Justice  was  perfectly  correct. 

Parke,  B.  : 

I  am  of  the  same  opinion.  With  respect  to  the  objection,  that 
the  verdict  is  against  evidence,  that  was  purely  a  matter  for  the 
consideration  of  the  jury;  and  the  Lord  Chief  Justice  reports 
that  he  is  not  dissatisfied  with  the  verdict.  As  to  the  other  point, 
there  was  no  misdirection.  I  do  not  mean  to  dissent  from  the 
doctrine  as  stated  by  the  Lord  Chief  Baron;  on  the  contrary, 
I  think  that  a  person  with  whom  property  is  pledged  may  set 
up  the  jus  tertii,  unless  he  has  entered  into  an  engagement  with  the 
person  who  pledged  it  to  return  the  property  to  him.  In  the 
ordinary  case  of  a  pledge,  the  pledgee  impliedly  undertakes  to 
deliver  back  the  property  to  the  pledgor,  when  the  sum  for  which 
it  was  pledged  is  paid.  On  the  other  hand,  the  pledgor  impliedly 
undertakes  that  the  property  pledged  is  his  own  property,  and  may 
[  'S^s  ]  be  safely  *returned  to  him.  However,  it  is  unnecessary  in  this  case 
to  discuss  those  propositions,  because  the  Lord  Chief  Justice  left 
to  the  jury  the  question,  whether  the  property  was  handed  over 
by  the  plaintiff  to  the  defendant  for  the  purpose  of  securing  a  debt, 
or  fraudulently  to  prevent  the  execution;  and  the  jury  have  found 
that  it  was  placed  in  the  defendant's  hands  for  the  purpose  of 

(1)  16  R.  E.  647  (6  Taunt  769). 
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avoiding  the  execution.  That  being  bo,  there  was  no  binding  under-  Chsebman 
taking  on  the  part  of  the  defendant  to  return  the  property  to  Exalu 
the  plaintiff.  If,  indeed,  the  defendant  had  given  up  the  plate  to  the 
plaintiff,  he  would  have  been  liable  in  an  action  of  trover  at  the 
suit  of  the  real  owner,  for  he  had  a  good  defence  in  the  jus  tertii 
to  any  action  by  the  plaintiff,  inasmuch  as  May  and  Biggenden 
had  a  right  to  the  property ;  for  although  the  transfer  to  them  was 
for  the  purpose  of  avoiding  Oliver's  execution,  still  the  transaction 
was  perfectly  valid  against  all  persons  except  those  entitled  to  the 
property.  The  defendant,  therefore,  is  clearly  entitled  to  the 
verdict,  because  the  property  came  into  his  hands  under  such 
circumstances  as  did  not  oblige  him  to  return  it  to  the  plaintiff, 
and  enabled  him  to  set  up  the  jus  tertii. 

Mabtin,  B.  : 

Assuming  that  the  answer  of  the  jury  to  the  second  question  is 
correct,  the  case  is  quite  clear.  The  plate  was  originally  the 
property  of  the  plaintiff;  and  he  executed  a  bill  of  sale,  whereby 
he  transferred  it  to  May  and  Biggenden.  The  operation  of  that 
was,  that  the  plate  ceased  to  be  the  plaintiff's,  and  belonged  to 
May  and  Biggenden.  It  is  immaterial  where  the  plate  was,  except 
80  far,  that  it  might  be  a  question  for  the  jury  whether,  the  trans- 
ferror being  allowed  to  remain  in  possession  of  it,  the  transaction 
was  not  fraudulent.  That  question,  however,  was  not  raised ;  and 
if  it  had  been,  it  would  no  doubt  have  been  found  against  the 
plaintiff.  Then  the  plaintiff,  being  in  possession  of  plate  belonging 
to  May  and  Biggenden,  delivers  it  to  the  defendant,  and  so  changes 
the  possession  *of  it,  merely  for  the  purpose  of  avoiding  an  execu-  [  *^^^  ] 
tion.  The  defendant,  therefore,  held  it  without  any  title ;  and  the 
real  owners,  May  and  Biggenden,  had  a  right  to  demand  it  from 
him,  in  the  same  way  as  they  might  have  demanded  it  from  the 
plaintiff;  and  it  would  have  been  a  good  answer  to  an  action  by 
the  plaintiff  against  the  defendant,  that  the  latter  had  delivered  it 
up  to  the  true  owners.  With  respect  to  the  contract  of  pledge,  I  do 
not  concur  in  thinking  that  there  is  no  case  except  that  of  land 
in  which  the  jus  tertii  may  not  arise.  There  are  numerous  cases 
in  connection  with  wharfs  and  docks,  in  which,  if  the  party 
intrusted  with  the  possession  of  property  were  not  estopped 
from  denying  the  title  of  the  person  from  whom  he  received  it,  it 
would  be  difficult  to  transact  commercial  business. 

liiUe  re/used. 
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i«M  GATES  V.  HUDSON. 

April  24. 
. (6  Ex.  346-348  ;  S.  C.  20  L.  J.  Ex.  284.) 

^  ^     -1  The  plaintiff  *8  wife  was  devisee  of  certain  freehold  property.    The  testatrix 

had  delivered  the  title-deeds  of  this  property  to  H.,  and  had  expressed  an 
intention  to  make  a  will  in  H.'s  favour,  and  H.  had,  in  consequence,  paid 
for  medical  attendance  upon,  and  the  funeral  expenses  of,  the  testatrix.  It 
was  eventually  found  that  the  only  will  in  existence  was  that  by  which  the 
property  was  devised  to  the  plaintiff's  wife ;  and  on  the  plaintiff  applying 
to  H.  for  the  title  deeds,  she  at  first  refused  to  give  any  information,  unless 
paid  the  above  expenses,  and  ultimately  referred  the  plaintiff  to  the  defen- 
dant, her  solicitor.  The  defendant  also  refused  to  give  up  the  deeds  unless 
the  expenses  were  paid;  and  the  plaintiff,  in  order  to  obtain  the  deeds, 
paid  the  amount  claimed  :  Held,  that  this  was  not  a  voluntary  payment  to 
the  defendant  in  bis  character  of  agent,  and  therefore  he  was  liable  in  an 
action  for  money  had  and  received,  notwithstanding  he  had  paid  over  the 
amount  to  H. 

Assumpsit  for  money  had  and  received.    Flea,  Non  assunipsit. 

At  the  trial,  before  Cresswell,  J.,  at  the  last  York  Spring  Assizes, 
it  appeared,  that  a  Mrs.  Dungworth,  being  possessed  of  certain 
freehold  property,  devised  the  same  to  the  plaintiff's  wife,  then  a 
minor.  Mrs.  Dungworth  resided  with  a  Mrs.  Hudson,  the  aunt  of 
the  defendant ;  and  after  she  had  made  the  will  in  favour  of  the 
plaintiff's  wife,  she  delivered  to  Mrs.  Hudson  the  title  deeds  of  her 
property,  telling  her  to  keep  them,  as  she  should  destroy  her 
will,  and  leave  all  her  property  to  her.  In  consequence  of  this 
[  *347  ]  ^assurance,  Mrs.  Hudson  had  allowed  Mrs.  Dungworth  to  reside 
with  her  until  her  death  in  1835,  and  had  paid  the  expenses  of 
medical  attendance  and  of  the  funeral.  It  was  then  discovered, 
that  the  will  in  favour  of  the  plaintiff's  wife  was  the  only  one  in 
existence.  The  executors  of  Mrs.  Dungworth  received  the  rents  of 
the  land  during  the  minority  of  the  devisee,  but  the  deeds  were 
retained  by  the  defendant,  to  whom  Mrs.  Hudson  had  delivered 
them  as  her  attorney,  and  the  expenses  of  the  funeral,  &c.,  had 
not  been  repaid  to  her.  The  plaintiff,  having  married  the  devisee 
under  Mrs.  Dungworth's  will,  made  inquiries  of  Mrs.  Hudson 
respecting  the  deeds,  when  she  said  that  she  would  give  no  infor- 
mation unless  she  was  paid  what  she  had  expended ;  and  she 
ultimately  referred  the  plaintiff  to  the  defendant  as  her  legal 
adviser.  The  plaintiff  afterwards  called  on  the  defendant,  and 
asked  him  to  give  up  the  deeds,  when  he  refused  to  do  so,  except 
upon  payment  of  682.,  the  amount  of  the  expenses  incurred  by 
Mrs.  Hudson  on  account  of  Mrs.  Dungworth.  The  plaintiff  at 
first  objected  to  pay  this  sum ;  but  he  subsequently  paid  it,  and 
obtained  the  deeds,  at  the  same  time  saying  to  the  defendant, 
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''You  shall  hear  of  this  again."  The  defendant  afterwards  paid  Gates 
over  the  amount  to  Mrs.  Hudson.  It  was  objected  on  the  part  of  Hudson. 
the  defendant,  that  the  plaintiff  was  not  entitled  to  recover,  on  the 
grounds,  first,  that  the  defendant  acted  merely  as  the  attorney  of 
Mrs.  Hudson;  secondly,  that,  the  defendant  having  no  right  to 
retain  the  deeds,  this  was  a  voluntary  payment  by  the  plaintiff  in 
his  own  wrong.  The  learned  Judge  overruled  the  objections,  and 
a  verdict  was  found  for  the  plaintiff. 

Watson    now    moved    for    a    new    trial,   on    the  ground  of 
misdirection. 

He  argued,  first,  that  the  action  was  improperly  brought  against 
the  defendant,  who  had  merely  acted  as  the  attorney  and  agent  of 
Mrs.  Hudson ;  secondly,  that  the  defendant  having  no  right  what- 
ever to  retain  *the  deeds,  the  money  was  paid  by  the  plaintiff      [  •348  ] 
voluntarily  and  in  his  own  wrong. 

Pabkb,  B.  : 

There  ought  to  be  no  rule.  If  the  money  had  been  paid  to 
Mrs.  Hudson,  or  to  the  defendant  for  her,  voluntarily,  and  in  order 
to  satisfy  the  funeral  and  other  expenses,  it  could  not  have  been 
recovered  back ;  in  fact,  however,  it  was  not  so  paid,  but  only  for 
the  purpose  of  getting  possession  of  the  deeds.  In  AUee  v.  Back- 
house  (1),  it  is  correctly  laid  down,  that,  in  order  to  avoid  a  contract 
by  reason  of  duress,  it  must  be  duress  of  a  man's  person,  not  of  his 
goods ;  but  that  where  a  sum  of  money  is  paid  simply  to  obtain 
possession  of  goods  which  are  wrongfully  detained,  that  may  be 
recovered  back,  for  it  is  not  a  voluntary  payment.  Pratt  v. 
Vizard  (2)  is  an  authority  to  the  same  effect.  Here  the  money  was 
not  paid  to  the  defendant  in  his  character  of  agent,  so  as  to  prevent 
the  plaintiff  from  having  a  remedy  against  him.  Snoivden  v. 
Daris  (3)  decided,  that,  in  order  to  enable  an  agent  to  set  up  the 
defence  that  he  has  paid  over  the  money,  it  is  necessary  that  the 
money  should  have  been  paid  to  the  agent  expressly  for  the  use  of 
the  person  to  whom  he  has  so  paid  it  over.  There  Mansfield,  Ch.  J., 
points  out  the  distinction  between  such  a  case  and  where  a  person 
pays  money  under  compulsion  to  redeem  his  goods,  and  not  with 
intent  that  the  money  should  be  paid  over  to  any  one  in  particular. 
So  that  the  present  case  does  not  fall  within  the  rule  as  to  payment 

(1)  3  M.  &  W.  633.  (3)  1  Taunt.  359. 

(2)  39  B.  R.  660  (5  B.  &  Ad.  J 
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Oatbs       to  an  agent,  but  it  is  a  payment  under  a  species  of  duress,  and  the 
Hudson,      person  who  received  the  money  is  bound  to  pay  it  back. 

Pollock,  C.  B.,  Flatt,  B.,  and  Mabtin,  B.,  concurred. 

Rvle  refused. 


1861.  NEATE   V.   HARDING  and   130WNS(1). 

(6  Ex.  349—352 ;  S.  C.  20  L.  J.  Ex.  250;  17  L.  T.  80.) 

r  349  1 

*-        -'  The  plaintiff 's  mother  had  for  some  time  received  parochial  relief;  but 

there  beiug  ground  to  suspect  that  her  poverty  was  feigned,  the  defendants, 

an  overseer  and  constable,  went  to  her  house  for  the  purpose  of  searching 

for   money.    The  overseer  alone  entered,  and  found  in  a  cupboard  a 

sum  of  money,  which  he  took  away,  and  it  was  subsequently  paid  into 

a  Bank  by  both  defendants  to  their  joint  account.      The  money  was 

proved  to  belong  to  the  plaintiff :  Held,  that  the  plaintiff  might  waive  the 

trespass,  and  recover  the  amount  in  an  action  against  both  defendants  for 

money  had  and  received  to  his  use. 

Assumpsit  for  money  had  and  received.  Plea,  Non  assumpsit. 
At  the  trial,  before  Martin,  B.,  at  the  Wiltshire  Spring  Assizes, 
the  following  facts  appeared  :  Tlie  plaintiff's  mother  had  for  some 
time  received  parochial  relief,  but  there  being  strong  ground  for 
suspecting  that  her  poverty  was  feigned,  and  that  she  was  in  reality 
possessed  of  a  considerable  sum  of  money,  the  defendant  Harding, 
who  was  assistant  overseer  of  the  Calne  Union,  and  the  defendant 
Bowns,  one  of  the  Wiltshire  county  constabulary,  went  together  to 
her  house  for  the  purpose  of  searching  for  the  money.  Bowns 
remained  outside,  while  Harding  entered  the  house,  and  having 
found  in  a  cupboard  168/.,  he  took  it  away  with  him.  The  money 
was  afterwards  taken  to  a  Bank  by  both  the  defendants,  and  paid 
in  to  their  joint  account.  It  was  proved  that  the  money  belonged 
to  the  plaintiff.  On  the  part  of  the  defendants,  it  was  objected,  that 
under  these  circumstances  the  action  for  money  had  and  received 
would  not  lie  ;  and  also  that  there  was  no  evidence  of  a  joint  taking 
by  Bowns.  The  learned  Judge  overruled  the  objections,  and 
directed  a  verdict  for  the  plaintiff,  reserving  leave  for  the  defendants 
to  move  to  enter  a  nonsuit. 

Kinglake,  Serjt.,  now  moved  accordingly  : 

Where  a  tortious  act  is  attended  with  other  circumstances,  which 
raise  an  inference  of  a  contract,  the  party  injured  may  waive  the 

(1)  Cited,  Arnold  v.  Cheque  Bank  (1876)  1  0.  P.  D.  578,  585,  45  L.  J.  0.  P. 
662.— A.  C. 
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tort»  and  sue  in  assumpsit ;  but  that  doctrine  does  not  apply  where       Nbate 

the  act  complained  of  is  solely  a  trespass.     Thus,  if  a  man  takes     harding. 

gCM>d8  to  which  he  has  no  right,  and  sells  them,  the  owner  may 

waive  the  tort,  and  recover  the  price  for  which  they  were  sold  in  an 

action  for  money  had  and  *received  :  Lamine  v.  Dorrell  (i).     There,       [  '350  j 

however,  the  transaction  consisted  not  only  of  the  wrongful  taking, 

bat  also  of  the  dealing  with  the  proceeds  of  the  sale.     So  where  an 

apprentice  was    seduced  from   his  master's   service   to  work  for 

another  person,  it  was  held  that  the  master  might  waive  the  tort, 

and  recover  for  his  labour  in  an  action  of  assumpsit :  Lightly  v. 

Clouston  (2).     The  principle  of  that  decision  was,  that  the  master 

might  waive  his  right  to  damages  for  the  tort,  and  sue  as  on  a 

contract,  since  it  was  not  competent  for  the  wrongdoer  to  say  that 

he  obtained  that  labour  by  wrong  and  not  under  a  contract.    Hunter 

v.  Prinsep  (3)  was  decided  on  a  similar  principle,  viz.  that  the  owner 

might  waive  the  tortious  act  by  which  goods  were  converted  into 

money  and  sue  for  the  proceeds.     But  where  the  transaction  is 

simply  an  act  of  trespass,  if  the  party  injured  waive  the  trespass, 

he  waives  his  whole  ground  of  complaint.     In  Turner  v.  Cameron's 

Coalhrook  Steam  Coal  Company  (4),  this  Court  expressed  a  doubt, 

whether  a  person  in  possession  of  land,  and  wrongfully  turned  out 

by  a  trespasser,  who  occupies  that  land  to  his  exclusion,  can  waive 

the  trespass  and  sue  for  use  and  occupation.    Besides,  there  was 

no  evidence  of  a  joint  taking  by  both  defendants. 

Pollock,  C.  B.  : 

We  all  agree  that  there  ought  to  be  no  rule.  The  owner  of 
property  wrongfully  taken  has  a  right  to  follow  it,  and,  subject  to  a 
change  by  sale  in  market  overt,  treat  it  as  his  own,  and  adopt  any 
act  done  to  it.  That  doctrine  was  carried  to  a  great  extent  in 
Taylor  v.  Plumer  (5),  and  is  fully  explained  by  Lord  Ellenborouoh 
in  delivering  the  judgment  of  the  Court.  In  this  case  the  money 
taken  belonged  to  the  plaintiff ;  and  it  did  not  cease  to  be  his  money 
because  it  was  in  the  defendants'  *hands ;  he  was  therefore  at  [  •s^i  ] 
liberty  to  waive  the  wrongful  act,  and  treat  it  as  money  received  by 
the  defendants  for  his  use.  The  mere  presence  of  the  defendant 
Bowns  might  not  have  sufficed  to  render  him  liable  ;  but  there  is 
evidence  that  he  concurred  in  placing  the  money  in  the  Bank  in 
the  joint  names. 

(1)  2  Ld.  Bay.  1216.  (4)  82  R.  B.  927  (5  Ex.  932). 

(2)  9  R.  B.  713  (1  Taunt.  112).        (5)  16  R.  E.  361  (3  M.  &  S.  662). 

(3)  10  B.  B.  328  (10  East,  378). 


880  1851.    EX-    6  EX.  351—852.  ^b.b. 


Nrats        PABXBy  B. : 

Habdivg.  I  am  also  of  opinion  that  there  ought  to  be  no  role.  The  plaintiff 
was  boand  to  prove  a  joint  act  by  both  defendants,  and  ander  sach 
circamstances  as  entitled  him  to  maintain  an  action  for  money  had 
and  received.  All  difficalty  on  the  first  part  of  the  case  was  obviated 
by  showing  that  the  money  was  paid  into  the  Bank  on  the  joint 
account  It  then  became  the  same  as  if  one  individual  alone  had 
placed  it  there ;  and  in  my  opinion  it  was  competent  for  the  plain- 
tiff either  to  bring  trover  or  trespass  for  taking  the  particular  coin, 
or  to  waive  the  tort  and  sue  for  money  had  and  received.  I  arrive 
at  that  conclusion  by  the  same  process  of  reasoning  as  in  the  cases 
cited ;  because  it  is  admitted  that,  if  a  person  wrongfully  takes  the 
goods  of  another  and  converts  them  into  money,  the  latter  has  a 
right  to  recover  the  proceeds  in  an  action  for  money  had  and 
received.  That  doctrine  is  explained  in  Lamine  v.  Dorrell,  by 
Powell,  J.,  who  says,  "  that  the  plaintiff  may  dispense  with  the 
wrong,  and  suppose  the  sale  made  by  his  consent.'*  We  need  not 
go  so  far  in  the  present  case ;  all  that  is  necessary  is,  that  the 
plaintiff  should  have  a  right  to  waive  the  wrongful  act ;  then  the 
defendants,  having  got  the  money  of  the  plaintiff  in  their  hands, 
must  pay  it  back  to  him  again. 

Platt,  B.  : 

The  receipt  of  the  money  by  the  bankers  on  the  joint  account 
operated  as  a  receipt  from  both  defendants.  So  that  the  defen- 
dants had  the  money  of  the  plaintiff  in  their  hands,  and  conse- 
quently be  was  entitled  to  treat  it  as  money  received  for  his  use. 

[  362  ]       Martin,  B.  : 

If  the  case  had  stood  simply  upon  the  taking  of  the  money  out 
of  the  house,  I  should  have  had  some  doubt  whether  the  action  for 
money  had  and  received  would  lie,  for  that  is  an  action  on  a  con- 
tract ;  and  torts  and  contracts  are  of  a  very  different  nature.  I 
own,  to  me  the  more  sensible  rule  is,  that  if  there  be  a  contract, 
the  party  should  bring  an  action  for  money  had  and  received ;  and 
if  there  be  a  trespass,  he  should  bring  trespass  or  trover.  But 
when  it  was  proved,  as  in  this  case,  that  after  the  money  was  taken 
both  defendants  went  and  paid  it  into  the  Bank  on  their  joint 
account,  that  makes  them  both  responsible  as  upon  a  contract,  for 
they  enter  into  a  contract  with  the  Bank  in  respect  of  the  money  ; 
and  therefore  I  think  that  the  action  for  money  had  and  received 
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is  maintainable.     I  should  always  be  disposed  to  act  upon  the       Nbatb 
principle  laid  down  in  the  case  of  Turner  v.  Cameron's  Coalbrook     hardiko. 
Steam  Coal  Company,  which  treats  the  case  of  a  tort,  as  in  truth  it 
is,  a  tort,  and  the  case  of  a  contract,  as  a  contract. 

Rule  refused. 


EMBREY  AND  Another  v.  OWEN  (I).  is'^J. 

Fsb.  11. 
(6  Ex.  3da— 373 ;  S.  C.  20  L.  J.  Ex.  212 ;  15  Jur.  633 ;  17  L.  T.  79.)  April  30. 

Flowing  water  is  publici  juris  in  this  sense  only,  that  all  may  reasonably         ^      ^  , 
use  it  who  have  a  right  of  access  to  it,  and  that  none  can  have  any  property 
in  the  water  itself,  except  in  the  particular  portion  which  he  may  choose  to 
abstract  from  the  stream  and  take  into  his  possession,  and  that  during  the 
time  of  his  possession  only. 

The  right  to  haye  a  stream  of  water  flow  in  its  natural  state,  without 
diminution  or  alteration,  is  an  incident  to  the  property  in  the  land  through 
which  it  passes ;  but  this  is  not  an  absolute  and  exclusive  right  to  the  flow 
of  all  the  water,  but  only  subject  to  the  right  of  other  riparian  proprietors 
to  the  reasonable  enjoyment  of  it;  and  consequently  it  is  only  for  an 
unreasonable  and  unauthorised  use  of  this  common  benefit  that  any  action 
will  lie. 

The  same  law  prevails  with  i-espect  to  the  analogous  rights  to  light  and  air. 

Whether  a  riparian  proprietor  may  use  the  water  for  the  purpose  of  irri- 
gation, if  he  again  return  it  into  the  river,  with  no  other  diminution  than 
that  caused  by  the  absorption  and  evaporation  attendant  on  the  irrigation, 
depends  on  the  circumstances  of  each  particular  case. 

To  an  action  by  the  plaintiffs,  the  occupiers  of  a  water  grist  mill,  against 
the  defendant,  a  riparian  proprietor,  for  diverting  the  stream,  the  defendant 
pleaded,  first,  Not  guilty ;  fourthly,  that  at  certain  periods  of  the  year, 
when  the  water  was  more  than  sufficient  for  the  use  of  the  mill,  the  defen- 
dant diverted  small  and  reasonable  quantities  of  the  water  for  the  purpose 
of  irrigating  certain  closes  belonging  to  her  on  the  bank  of  the  stream, 
which  quantities  of  water,  except  that  which  was  absorbed  and  used  in  the 
irrigation,  vrere  returned  into  the  stream  above  the  mill ;  that  the  diversion 
was  not  continuous,  but  only  intermittent;  that  the  quantity  of  water 
absorbed  and  lost  was  small  and  *'  inappreciable ;  *'  and  that  the  diversion 
caused  no  damage  to  the  plaintiffs'  mills.  Beplication,  de  injuria,  and  issue 
thereon.  At  the  trial,  it  was  proved  that  the  diversion  was  not  continuous, 
and  that  it  caused  no  diminution  of  the  water  cognizable  by  the  senses. 
The  Judge,  in  directing  the  jury,  left  it  to  them,  with  respect  to  the  issue 
on  Not  guilty,  to  say  whether  there  was  any  sensible  diminution  of  the 
water  by  reason  of  the  diversion  ;  ftnd  with  respect  to  the  other  issue,  he 
told  them  that  he  had  a  difficulty  in  affixing  a  legal  meaning  to  the  term 
**  inappreciable/*  but  suggested  that  it  might  mean  a  quantity  so  incon- 
siderable as  to  be  incapable  of  value  or  price : 

Hdd,  that  this  was  not,  under  all  the  circumstances,  such  an  unreasonable 

(1)  App.      Chasemore    v.     Richards  Ferrand  [1902]   2   Oh.   655,    660,   71 

(1859)  7  H.  L.  C.  367,  29  L.  J.  Ex.  81 ;  L.  J.  Ch.  859,  87  L.  T.  388 ;  McCartney 

Orr-Ewing  v.  Cdquhoun  (1877)  2  App.  v.  Londonderry  and  Lough  S willy  By. 

Cbs.  855;  Ormerod  v.  Todmorden  Mill  Co,  [1904]  A.  0.  301,  311,   73  L.  J. 

Co.  (1883)  11  Q.  B.  D.  171,  52  L.  J.  P.  C.  73.— A.  C. 
Q.  B.  445;    Bradford  Corporation,  v. 
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Embrby  u^  of  the  water  as  to  be  prohibited  by  law,  and  therefore  that  the  issue 

9,  on  Not  guilty  was  rightly  found  for  the  defendant 

OWBW.  Semblf-t   that  the  word   "inappreciable"  meant   "incapable  of   beings 

estimated  or  valued,"  and  in  that  sense  the  fourth  plea  was  not  proved. 

Whenever  an  injury  is  done  to  a  right,  actual  perceptible  damage  is  not 
indispensable  as  the  foundation  of  an  action,  but  it  is  sufficient  to  show  the 
violation  of  the  right,  and  the  law  will  presume  damage. 

Case.     The  first  count  of  the  declaration  stated,  that  the  plaintiffs, 
before  and  at  the  time  of  the  committing  of  the  grievances,  were 
lawfully  possessed  of  certain  water  grist  mills,  and  of  right  ought 
to  have  had  and  enjoyed,  and  still  of  right  ought  to  have  and  enjoy, 
the  benefit  and  advantage  of  the  water  of  a  certain  stream  or  water- 
course, which  had  been  used  to  run  and  flow,  and  during  all  that  time 
of  right  ought  to  have  run  and  flowed,  and  still  of  right  ought  to  ran 
and  flow  unto  the  said  mills,  for  the  supplying  the  same  with  water 
for  the  working  thereof,  save  and  except  at  such  times  and  on  such 
occasions  when  it  might  be  reasonable  and  necessary  to  irrigate  or 
water  certain  closes  of  the  defendant,  situate  and  being  on  the 
[  *8c^4  ]       southern  side  of  the  said  stream  or  watercourse,  and  near  *to  the 
same,  with  reasonable  quantities  of  the  water  thereof.     Yet  the 
defendant,  intending  to  injure  the  plaintiffs,  at  times  when  it  was 
not  reasonable  or  necessary  to  irrigate  or  water  the  said  closes  of 
the  defendant,  to  wit,  on  &c.,  and  for  divers,  different,  and  other 
purposes  than  the  irrigating  or  watering  the  same,  wrongfully  and 
injuriously  cut,  dug,  made,  and  erected,  in,  upon,  and  near  to  the 
sides  and  banks  of  the  said  stream  or  watercourse,  and  at  a  part 
thereof  above  the  said  mills,  divers  sluices,   trenches,   channels, 
aqueducts,  and  cuts,  and  kept  and  continued  the  same  for  a  long 
time,   &c.,  and   thereby  unlawfully  and  wrongfully  diverted  and 
turned  divers  large  quantities  of  the  water  of  the  said  stream,  &c,, 
out  of  and  away  from  the  said  mills,  and  stopped,  prevented,  and 
hindered  the  water  of  the  said  stream  or  watercourse  from  running 
or  flowing  along  its  usual  course  to  the  said  mills,  and  from  supply- 
ing the  same  with  the  necessary  water  for  the  working  thereof,  as 
the  same  of  right  ought  to  have   done  and   otherwise  would  have 
done  ;  and  by  reason  thereof,  the  water  of  the  said  stream  or  water- 
course, sufficient  for  the  supplying  of  the  said  mills,  could  not  run 
or  flow  to  the  same ;  and  the  plaintiffs  thereby,  for  want  of  sufficient 
water,  could  not  during  that  time  use  the  said  mills,  or  follow,  use, 
or  exercise  their  trade  or  business  therein,  in  so  large,  extensive, 
.     and  beneficial  a  manner  as  they  might  and  otherwise  would  have 
done,  &c. 
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The  declaration  contained  two  other  counts,   which  it  is  not      Embebt 
necessary  to  state.  Owen. 

The  defendant  pleaded  {inter  alia)  first,  Not  guilty;  fourthly,  to  the 
first  count,  that  one  John  Jones,  before  and  at  the  several  times  when 
i&c,  was  lawfully  possessed  of  divers,  to  wit,  four  closes,  situate  and 
being  on  the  bank  of,  and  next  adjoining  to,  and  extending  to  the 
middle  of  the  said  stream  or  watercourse,  to  wit,  on  the  north  side 
thereof,  and  at  a  part  of  the  said  stream  or  watercourse  above  the  said 
mills  and  premises,  and  which  *said  closes  were  and  are  other  than  [  *355  ] 
the  closes  on  the  southern  side  of  the  said  stream  or  watercourse  in  the 
first  count  mentioned,  and  part  of  which  said  several  closes,  whereof 
the  said  J.  Jones  was  so  possessed  as  aforesaid,  to  wit,  up  to  the  middle 
of  the  said  stream  or  watercourse,  hath,  from  the  time  whereof  the 
memory  of  man  runneth  not  to  the  contrary,  been,  and  at  the 
several  times  when,  &c.,  was  and  still  is  covered  with  the  water  of 
the  said  stream  or  watercourse  ;  which  said  stream  or  watercourse, 
from  the  time  whereof  the  memory  of  man  is  not  to  the  contrary, 
hath  been  used  and  accustomed  to  run  and  flow  in  its  usual  flow, 
stream,  and  current,  over  part  of  and  unto  and  by  the  said  last- 
mentioned  closes,  for  the  watering,  fertilization,  and  general  benefit 
and  advantage  thereof;  that  it  is  at  certain  intermittent  periods 
and  times  during  certain  months  of  the  year,  to  wit,  January, 
February,  and  March,  the  said  periods  and  times  being  periods  and 
times  when  the  waters  of  the  said  stream  or  watercourse  are  most 
abundant,  and  flow  in  great  quantities  and  abundance,  and  are 
more  than  sufficient  or  necessary,  and  flow  in  greater  quantity  than 
can  be  used,  for  the  due  and  proper  working  of  the  said  mills  and 
premises,  right  and  proper,  and  fit  and  necessary  and  requisite  to 
water  and  irrigate  the  first-mentioned  closes  with  the  water  of  the 
said  stream  or  watercourse,  for  the  more  convenient  enjoyment  and 
occupation  and  substantial  improvement  and  cultivation  of  the  said 
closes,  and  for  rendering  the  same  fertile  and  productive  and  con- 
ducive to  the  public  and  general  weal  and  advantage.  Wherefore 
the  defendant,  at  the  said  several  times  when,  &c.,  the  same  being 
reasonable  and  proper  times  in  that  behalf  respectivelyv  and  during 
the  said  months  of  January,  February,  and  March,  and  the  waters 
of  the  said  stream  or  watercourse  then  being  most  abundant  and 
then  flowing  in  great  quantity  and  abundance,  and  being  more  than 
sufficient  or  necessary,  and  flowing  in  a  greater  quantity  than  could 
be  used  for  the  due  and  ^proper  working  of  the  said  mills  and  [  *356  ] 
premises,  as  the  servant  of  the  said  J.  Jones,  and  by  his  command. 
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Embbst  diverted  and  turned  divers  small  quantities  of  the  water  of  the  said 
Owen.  stream  or  watercourse,  the  same  being  reasonable  and  fit  and 
proper  quantities  in  that  behalf,  and  not  more  than  was  necessary 
and  convenient  for  the  purpose  of  irrigating  and  watering  the  first- 
mentioned  closes  from  and  out  of  the  said  stream  or  watercourse, 
and  then  caused  the  same  to  flow  in,  over,  and  upon  the  first- 
mentioned  closes,  and  which  quantities  of  water,  save  and  except 
such  small  portions  and  quantities  thereof  as  were  necessarily 
absorbed  and  used  by  and  in  the  passing  over  the  said  closes,  in 
and  by  course  of  the  irrigating  and  watering  thereof,  as  aforesaid, 
then  fell,  passed,  flowed,  and  returned  into  and  unto  the  said  stream 
or  watercourse,  at  divers  parts  and  places  above  the  mills  and 
premises,  and  before  the  said  stream  or  watercourse  reached  and 
arrived  at  the  same  mills  and  premises,  and  for  the  purposes  afore- 
said, the  defendant,  at  the  said  several  times  when,  &c.,  as  the 
servant  of  the  said  J.  Jones,  and  by  his  command,  cut,  dug,  made, 
and  erected  in,  upon,  and  near  to  the  sides  and  banks  of  the  said 
stream  or  watercourse,  at  a  part  of  the  said  stream  or  watercourse 
above  the  said  mills  and  premises  of  the  plaintiffs,  a  certain  sluice, 
trench,  channel,  or  aqueduct,  and  kept  and  continued  the  same, 
and  caused  the  same  to  be  kept  and  continued,  in,  upon,  and  near 
to  the  said  sides  and  banks  of  the  said  stream  or  watercourse,  and 
thereby  diverted  and  turned  the  said  small  quantities  of  the  water 
off  the  said  stream  or  watercourse  in  manner  as  in  this  plea  afore- 
said, as  she  lawfully  might  for  the  cause  aforesaid,  qua  sunt  eadeniy 
&c.  Averment,  that  the  diversion  and  abstraction  aforesaid  was 
not  nor  is  a  continuous  diversion,  but  only  takes  place  at  inter- 
mittent periods,  and  in  manner  in  this  plea  aforesaid ;  and  that  the 
quantities  of  water  so  absorbed  and  used  as  aforesaid,  and  stopped, 
[  •SB?  ]  prevented,  and  hindered  from  running  and  flowing  *to  the  said 
mills  and  premises,  were  and  are  very  small  and  inappreciable 
quantities,  and  not  more  or  greater  than  were  and  are  necessary 
for  the  purposes  in  this  plea  aforesaid,  and  that  the  same  were  and 
are  not  required,  and  had  at  no  time  theretofore  been  appropriated 
by  the  plaintiffs  for  the  purpose  of  working  the  said  mills  and 
premises,  or  any  other  purposes ;  and  that  the  diverting,  turning 
away,  and  abstracting,  and  stopping,  hindering,  and  preventing  the 
same  from  flowing  to  the  said  mills  and  premises  did  not  at  any 
time  cause  any  damage,  hinderance,  or  impediment  to  the  due, 
proper,  and  necessary  working  and  using  of  the  said  mills  and 
premises.     Verification. 
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The  seventh  and  tenth  pleas  were  similar  to  the  fourth,  being      embrby 
respectively  pleaded    to    the    second    and    third   counts    of    the       ow^en. 
declaration. 

The  plaintiffs  joined  issue  on  the  first  plea,  and  to  the  fourth, 
seventh,  and  tenth  replied  de  ijijurid.    Issue  thereon. 

At  the  trial,  before  Talfourd,  J.,  at  the  last  Summer  Assizes  for 
Montgomeryshire,  it  appeared  that  the  plaintiffs  were  occupiers  of  a 
water  grist  mill  situate  on  the  banks  of  the  river  ''Bhiew,"  a 
mountain  stream,  in  the  parish  of  Berriew,  in  that  county.  The 
defendant  Mrs.  Owen  was  the  owner  of  land  on  both  sides  of  that 
river  above  the  mill ;  and  this  action  was  brought  against  her  for 
diverting  part  of  the  water  of  the  river,  for  the  purpose  of  irri- 
gating certain  meadows  on  the  northern  bank,  which  were  in  the 
occupation  of  her  tenant  John  Jones.  The  water  was  diverted  by 
means  of  an  iron  trough  or  aqueduct  placed  near  a  waste  weir, 
from  whence  the  surplus  or  waste  water  was  carried  into  the  trough 
or  aqueduct,  and  by  it  over  the  river  into  the  main  and  floating 
gutters  of  the  meadows,  when  required  for  irrigation;  at  other 
times  such  surplus  water  was  discharged  from  the  trough  or 
aqueduct  direct  into  the  bed  of  the  river  by  means  of  an  *iron  [  *B58  ] 
flap  or  sluice  in  the  middle  side  of  the  trough,  so  constructed  as  to 
be  opened  for  the  latter  purpose  at  pleasure.  A  portion  of  the 
water  was  lost  by  absorption  and  evaporation  in  the  process  of 
irrigation ;  the  working  of  the  plaintifiis'  mill,  however,  was  not  in 
the  least  impeded ;  and  the  quantity  thus  lost  was  differently  cal- 
culated by  scientific  witnesses  on  both  sides,  a  witness  for  the 
plaintiffs  estimating  it  at  four  or  five  per  cent.,  and  a  witness  for 
the  defendant  at  only  one-seventh  per  cent.,  even  in  summer.  All 
the  witnesses  concurred,  that  there  was  no  sensible  diminution  of 
the  stream  by  reason  of  the  diversion,  that  is  to  say,  none 
cognizable  by  the  senses,  and  that  the  amount  of  loss  was  ascer- 
tainable only  by  inference  from  scientific  experiments  on  the 
absorption  and  evaporation  of  water  poured  out  on  the  soil.         * 

The  learned  Judge,  with  reference  to  the  first  issue,  left  to  the 
jury  the  question,  whether  there  was  any  sensible  diminution  of 
the  natural  flow  of  the  water  by  means  of  the  diversion  ;  and  with 
reference  to  the  other  issues  above  mentioned,  he  left  it  to  them  to 
say,  in  the  terms  of  the  pleas,  whether  the  quantities  of  water 
absorbed  and  evaporated  in  the  process  of  the  defendant's  irriga- 
tion were  small  and  inappreciable  quantities ;  intimating,  howeveri 
that  he  felt  great  diflSculty  in  fixing  a  legal  meaning  on  this  latter 
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Embbet  term,  but  suggesting  that  it  might  mean  ''  so  inconsiderable  as  to 
OwKN.  ^  incapable  of  price  or  value."  Both  the  questions  left  to  the  jury 
having  been  answered  by  them  in  favour  of  the  defendant,  the 
former  in  the  negative  and  the  latter  in  the  affirmative,  the  learned 
Judge  directed  that  the  verdict  should  be  entered  on  the  above 
issues  for  the  defendant,  reserving  leave  to  the  plaintiffs  to  move  to 
enter  it  for  them,  with  nominal  damages. 

Welshy,  in  last  Michaelmas  Term,  obtained  a  rule  nisi  accord- 
ingly, and  also  to  enter  judgment  for  the  plaintiffs,  nou  obstante 
veredicto^  on  the  fourth,  seventh,  and  tenth  issues. 

f  359  ]  Bramwell  and  E.  Beavan  showed  cause  at  the  sittings  after 

Hilary  Term  (Feb.  11) : 

First,  the  defendant  had   a   right  to   take   the  water   for  the 

purpose  of  irrigation,  no  sensible  diminution  in  the  stream  being 

thereby  caused.     Bivers  flow  for  the  benefit  of  all  persons  through 

whose  lands  they  pass,  and  not  for  the  benefit  of  those  persons  only 

whose  lands  lie  at  the  mouth  of  the  stream.     The  plaintiffs*  claim 

of  a  right  to  all  the  water  would  go  far  to  realise  the  dogma,  "  La 

propriete  c'est  le  vol."    Every  riparian  proprietor  is  entitled  to  use 

the   stream  for  all  natural   and  normal  purposes,  domestic  and 

agricultural,  provided  he  does  not  interfere  with  the  rights  of  other 

riparian  proprietors.     For  instance,  he  may,  either  by  himself,  his 

family,  or  his  cattle,  drink  the  water ;  he  may  bathe  in  it,  use  it 

in  his  habitation,  and  for  watering  his  garden.     The  law  is  thus 

stated  in  Starkie  on  Evidence,  tit.  Watercourse  (l) :  "  The  water  of 

a  running  stream  is  publici  juris^  which  each  successive  proprietor 

has  a  right  to  use  in  passing,  but  which  is  the  property  of  no  one ; 

but  if  one  of  such  owners  appropriates  the  water  by  applying  it  to 

a  particular  purpose,  he  has  a  right  to  do  so,  provided  he  does 

not  thereby  prejudice  any  other  owner  in   his  previous  use  and 

appropriation  of   the  water  to  other   purposes.      In  Com.  Dig. 

**  Action  upon  the  Case  for  a  Nuisance  "  (C),  it  is  said,  that  no  action 

will  lie  "  if  a  man  use  water  in  his  own  land  out  of  a  watercourse 

running  through  his  land  to  the  pond  of  B.,  whereby  B.'s  pond  is 

not  so  full,  if  he  do  not  divert  the  watercourse.     Per  St.  John,  at 

Suffolk  Ass.,  1657,  between  Smart  and  Stisted:'    Masoji  v.  Hili  (2) 

is  also  an  authority  that  every  riparian  proprietor  has  an  equal 

right  to  use  the  water  which  flows  in  the  stream. 

(1)  Vol.  iii.  p.  1249,  3rd  ed.  ('2)  39  R.  R.  354  (3  B.  &  Ad.  304; 

5  B.  &  Ad.  1). 
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(Pabkb,  B.  :  It  has  not  yet  been  decided  in  this  country  that  a      Embrby 
riparian  proprietor  has  a  right  to  take  the  water  for  the  purpose  of       qwen. 
irrigating  his  land.    In  America,  a  far  more  liberal  use  of  ^water       [  *860  ] 
is  allowed:  Angell  on  Watercourses  (i).    Assuming,  therefore,  that 
every  proprietor  has  a  right  to  use  the  stream  for  certain  purposes, 
domestic  and  agricultural,  is  irrigation  one  of  them  ?    The  point 
was  raised  in  Wood  v.  Waud  (2),  but  it  became  unnecessary  to 
decide  it.) 

If  the  water  may  be  used  for  some  agricultural  purposes,  why  not  for 
others,  when  the  injury  is  inappreciable  ?  In  Wood  v.  Waud,  the 
act  of  the  defendant  alone  was  one  which  might  have  occasioned 
actual  damage. 

(Aldebson,  B.  :  There  was  a  case  of  Dakin  v.  Cornish  (3)  tried 
before  me,  at  Leeds,  in  1845,  where  water  was  taken  from  the 
river  Ayr  to  work  a  steam-engine  :  there  was  an  artificial  channel 
from  the  river  to  a  reservoir  in  the  yard  of  a  mill ;  the  water  was 
there  mixed  with  other  water  obtained  from  the  earth ;  the  whole 
was  then  used  for  the  steam  engine,  and  what  remained  was  trans- 
ferred into  another  tube  and  carried  back  to  the  river.  The 
question  was,  whether  that  was  an  injury  to  some  other  mills  lower 
down  on  the  stream.  I  left  it  to  the  jury  to  say,  whether  the  same 
quantity  of  water  continued  to  run  in  the  river,  as  if  none  of  its 
water  had  entered  the  premises  of  the  defendant;  telling  them, 
that  if  they  were  of  that  opinion,  they  should  find  a  verdict  for  the 
defendant.) 

The  law  of  America  is  thus  stated  in  Blanchard  v.  Baker  (4) :  "  The 

proprietor  of  the  watercourse  has  a  right  to  avail  himself  of  its 

momentum  as  a  power  which  may  be  turned  to  beneficial  purposes. 

And  he  may  make  a  reasonable  use  of  the  water  itself  for  domestic 

purposes,  for  watering  cattle,  or  even  for  irrigation ;  provided  it  is 

not  unreasonably  detained  or  essentially  diminished."     The  same 

law  prevails  in  Scotland.    In  Hutcheson's  Justice  of   the  Peace, 

bk.  4,  c.  2(5),  it  is  said,  "But  if  the  same  person  be  proprietor  of 

the  grounds  on  both  sides  of  the  river,  he  can  *change  its  channel      t  •sei  ] 

as  he  pleases,  provided  he  restores  it  to  its  old  channel  before  it 

leaves  the  ground.    The  superior  proprietor  cannot  take  away  any 

part  of  the  water,  so  as  to  make  the  run  less  when  it  enters  the 

(1)  P.  23.  (4)  8  Greenl.  (Amorican  Rep.)  253. 

(2)  77  R.  B.  809  (3  Ex.  748).  (ft)  VoL  2,  p.  391. 

(3)  Not  reported. 
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embbet  ground  of  the  inferior  proprietor.  However,  as  much  water  may 
Owen.  be  taken  from  a  river  by  a  pipe  as  can  be  used  by  the  family  and 
cattle ;  but  not  so  much  as  to  supply  a  distillery."  The  law  is 
stated  in  similar  terms  in  M'Gallem's  '*  Lawyer."  And  in  the  case 
of  The  Magistrates  of  Linlithgow  v.  Elphinstone  (i),  which  was  an 
action  for  diverting  from  the  lakes  of  Fanyside  water,  which 
descended  naturally  to  the  river  Aven,  Lord  Eames  says :  *'  At 
advising  this  cause,  much  darkness  was  occasioned  by  a  notion 
which  some  of  the  Judges  unwarily  adopted,  as  if  a  river  could  be 
appropriated  like  a  field  or  a  horse.  A  river,  which  is  in  perpetual 
motion,  is  not  naturally  susceptible  of  appropriation ;  and  were  it 
susceptible,  it  would  be  greatly  against  the  public  interest  that  it 
should  be  suflFered  to  be  brought  under  private  property.  In 
general,  by  the  laws  of  all  polished  nations,  appropriation  is  autho> 
rised  with  respect  to  every  subject  that  is  best  enjoyed  separately ; 
but  barred  with  respect  to  every  subject  that  is  best  enjoyed  in 
common.  Water  is  scattered  over  the  face  of  the  earth  in  rivers, 
lakes,  &c.,  for  the  use  of  animals  and  vegetables.  Water  drawn 
from  a  river  into  vessels  or  into  ponds  becomes  private  property ; 
but  to  admit  of  such  property  with  respect  to  the  river  itself, 
considered  as  a  complex  body,  would  be  inconsistent  with  the  public 
interest,  by  putting  it  in  the  power  of  one  man  to  lay  waste  a 
whole  country."  Then,  after  explaining  how  the  same  reasoning 
concludes  equally  against  the  subjecting  a  river  to  servitude.  Lord 
Eames  proceeds :  ''  Laying  then  aside  arguments  from  property  or 
servitude,  the  principles  that  govern  this  case  are  as  follow.  A 
[  ♦362  ]  river  may  be  considered  as  the  common  *property  of  the  whole 
nation ;  but  the  law  declares  against  separate  property  of  the 
whole  or  part.  'Et  quidem  naturali  jure  communiasunt  hsec,  aer, 
aqua  profluens,  et  mare  : '  1  Instit.  de  Eerum  Divisione.  A  river 
is  a  subject  composed  of  a  trunk  and  branches.  No  individual  can 
appropriate  a  river,  or  any  branch  of  it ;  but  every  individual  of 
the  nation,  those  especially  who  have  land  adjoining,  are  entitled 
to  use  the  water  for  their  private  purposes." 

Secondly.  It  is  found  as  a  fact,  that  the  quantity  of  water 
diverted  was  **  inappreciable ; "  and  therefore  the  defendant  is 
entitled  to  retain  the  verdict  on  the  general  issue.  *'Not  guilty" 
puts  in  issue  the  taking  of  an  injurious  quantity  of  water.  The 
maxim  '*  de  minimis  non  curat  lex  "  applies.  A  person  who  keeps  a 
large  fire  burning  a  mile  distant  from  the  house  of  another,  in  some 
(1)3  Karnes'  Decisions,  p.  331. 
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degree  destroys  the  oxygen;  but  that  is  clearly  not  an  injury  for      Ehbrey 
which  an  action  would  lie.  Owen. 

(Martin,  B.,  referred  to  the  note  to  Mellor  v.  Spateman  (i).) 

The  only  authority  which  militates  against  the  view  contended  for, 
is  a  case  mentioned  in  Starkie  on  Evidence  (2),  as  tried  '*  before 
Wood,  B.,  at  Carlisle,  where  the  water,  having  been  used  for  the 
purpose  of  irrigation,  was  afterwards  returned  into  the  ordinary 
channel;  the  learned  Judge  nonsuited  the  plaintiff;  but  as  it 
appeared  that  by  so  doing  a  portion  was  lost  in  consequence  of 
absorption  and  irrigation,  the  Court  of  King's  Bench,  as  I  am 
informed,  afterwards  set  aside  the  nonsuit."  There,  however,  it 
does  not  appear  what  quantity  of  water  was  taken,  nor  on  what 
ground  the  judgment  of  the  Court  proceeded. 

[They  also    referred    to    Gale  on    Easements,   pp.    132,   133, 
383,  336.] 

Webby f  Fovlkes^  and  Wynn,  in  support  of  the  rule : 

That  branch  of  the  rule  which  seeks  to  enter  the  verdict  *for  [  *^^  ] 
the  plaintiffs  on  Not  guilty,  and  that  which  seeks  to  enter  judg- 
ment for  them  notwithstanding  the  verdict  on  the  other  issues, 
both  depend  on  the  general  question,  which,  although  not  hitherto 
expressly  determined,  must,  since  the  case  of  Mason  v.  Hill,  be 
considered  as  decided  in  principle.  The  right  to  flowing  water, 
like  the  right  to  light  or  air,  is  piiblici  juris,  so  that  every  riparian 
proprietor  has  a  right  to  have  the  stream  flow  on  in  its  full,  natural, 
and  unimpeded  current,  subject  only  to  those  small  and  uninjurious 
exceptions  which  the  common  law  has  introduced,  viz. — that  every 
person,  whether  riparian  proprietor  or  not,  may  take  from  it,  as  it 
flows,  water  for  domestic  purposes,  or  by  the  mouths  of  his  cattle, 
— purposes  which  in  no  degree  disturb  or  change  the  natural 
course  of  the  stream,  or  prejudicially  alter  its  character.  No  other 
exception  is  engrafted  by  the  law  of  England  on  the  general  right, 
and  it  is  not  easy  to  apply  to  that  law  any  modification  of  the 
right,  which  America,  with  its  large  rivers,  may  have  conveniently 
adopted.  It  follows,  that  every  disturbance  of  this  right,  by  any 
other  than  the  excepted  means, — that  is,  every  act  by  which  the 
water  is  diverted  out  of  its  natural  course,  or  by  which,  while 
flowing  in  its  natural  course,  it  is  fouled  or  heated,  or  its  quality 
(1)  1  Wms.  Saund.  346a.  (2)  Vol.  3,  p.  1260,  note  (y). 
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Embrby  is  otherwise  deteriorated, — even  though  by  such  act  no  pecuniary 
owBN.  damage  is  sustained,— is  the  subject  of  an  action,  on  the  ground 
that  a  continued  disturbance  of  the  right  by  such  means  would 
establish  an  easement,  and  so  create  an  adverse  right :  Ashby  v. 
Wliite  (1),  Williams  v.  Mostyn  (2).  And  if,  by  diversion  of  the  water 
for  the  purpose  of  irrigation  or  otherwise,  some  be  abstracted,  or  by 
user  of  the  water  in  its  natural  course  its  character  is  prejudiced, 
although  the  quantity  abstracted  be  ever  so  small,  or  the  prejudice 
to  its  character  be  ever  so  minute,  the  right  of  action  still  subsists, 
[  *364  ]  because  there  is  an  injury  to  the  *right ;  and  it  is  no  element  in 
the  case  whether  the  amount  abstracted  be  sensible  and  appreciable, 
or  not:  Bowery.  Hill  (s) ;  1  Smith,  L.  C  131;  2  Wms.  Saund. 
114  b ;  Mo<yre  v.  Browne  (4) ;  Vin.  Abr.  tit.  "  Watercourse,"  (C)  3  ; 
Weller  v.  Baker  (5) ;  Marzetti  v.  Williams  (6).  If  this  defendant 
were  allowed  to  take  an  inappreciable  quantity  of  water  for  the 
purpose  of  irrigation,  fifty  other  persons  might  do  the  same,  and 
thus  an  appreciable,  nay,  a  considerable  quantity  would  be  taken, 
by  which  actual  pecuniary  damage  might  be  done,  and  yet  for 
which  no  one  would  be  liable ;  and  in  time  an  adverse  right  would 
be  established  by  all  those  parties.  The  law  is  thus  stated  by 
Bracton,  lib.  4,  fol.  221 :  "  Eodem  modo  imponitur  (servitus)  quan- 
doque  a  jure,  et  nee  ab  homini  nee  ab  usu,  scilicet  ne  quis  faciat  in 
proprio  per  quod  damnum  vel  nocumentum  eveniat  vicino.  Nocu- 
mentum  enim  poterit  esse  justum,  et  poterit  esse  injuriosum. 
Injuriosum,  ubi  quis  fecerit  aliquid  in  suo  injuste,  contra  legem  vel 
contra  constitutionem,  prohibitus  a  jure.  Si  autem  prohiberi  a 
jure  non  possit  ne  faciat,  licet  nocumentum  faciat  et  damnosum, 
tamen  non  erit  injuriosum ;  licitum  est  enim  unicuique  facere  in 
suo  quod  damnum  injuriosum  non  eveniet  vicino ;  ut  si  quis  in 
fundo  proprio  construat  aliquod  molendinum,  et  sectam  suam  et 
aliorum  vicinorum  substrahat  vicino,  facit  vicino  damnum  et  non 
injuriam:  cum  a  lege  vel  a  constitutione  prohibitus  non  sit  ne 
molendinum  habeat  vel  construat.  Item  a  jure  imponitur  servitus 
praedio  vicinorum,  scilicet  ne  quis  stagnum  suum  altius  tollat  per 
quod  tenementum  vicini  submergatur.  Item  ne  faciat  fossam  in 
suo  per  quam  aquam  vicini  divertat,  vel  per  quod  ad  alveum  suum 
pristinum  reverti  non  possit  in  toto  vel  in  parte.  Item  ne  quid 
faciat  in  suo,  quo  minus  vicinus  suus  omnino  uti  possit  servitute 

(1)  2  LcL  Bay.  938.  (4)  Dyer,  319  b,  p.  17. 

(2)  4  M.  h  W.  145.  (5)  2  Wils.  414. 

^3)  41  B.  E.  630  (1  Bing.  N.  C,  549).  (6)  35  B.  B.  329  (1  B.  &  Ad.  415). 
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imposita  vel  concessa,  vel  quo  minus  commode  ^utatur,  loco,  tern-  embret 
pore,  numero  vel  geneie,  qualitate  vel  quantitate.  Et  non  refert  qwbk. 
atrum  hoc  omnino  fecerit  vel  quod  tantundem  valeat."  In  Gale  [  *366  ] 
on  Easements,  p.  187,  it  is  said :  ''  The  right  principle  to  be 
collected  from  the  authorities  appears  to  be,  that  continued  bene- 
ficial enjoyment  of  a  running  stream  is  evidence  of  the  right  to 
have  the  stream  run  on  in  its  accustomed  course ;  and  that  no  one 
can  interfere  with  such  accustomed  course,  unless  justified  by  an 
easement  to  do  so."  Wood  v.  Wavd  is,  in  effect,  an  authority 
which  disposes  of  the  present  case ;  for  there  the  defendant  had 
fouled  the  water  of  the  natural  stream,  but  that  pollution  had  done 
no  actual  damage  to  the  plaintiff;  and  the  defendant  had  also 
abstracted  an  insensible  quantity  of  water  from  another  water- 
course. The  American  authorities  do  not  conflict  with  the  view 
now  contended  for.  Mr.  Justice  Story,  in  his  elaborate  judgment 
in  the  case  of  Tyler  v.  Wilkinson  (i),  says  :  Primd  facie,  every  pro- 
prietor upon  each  bank  of  a  river  is  entitled  to  the  land  covered 
with  water  in  front  of  his  bank,  to  the  middle  thread  of  the  stream, 
or,  as  it  is  commonly  expressed,  usque  adfilum  aqua.  In  virtue  of 
this  ownership,  he  has  a  right  to  the  use  of  the  water  flowing  over 
it  in  its  natural  current,  without  diminution  or  obstruction.  But, 
strictly  speaking,  he  has  no  property  in  the  water  itself,  but  a 
simple  use  of  it  while  it  passes  along.  The  consequence  of  this 
principle  is,  that  no  proprietor  has  a  right  to  use  the  water  to  the 
prejudice  of  another.  It  is  wholly  immaterial  whether  the  party 
be  a  proprietor  above  or  below  in  the  course  of  the  river,  the  right 
being  common  to  all  the  proprietors  on  the  river ;  no  one  has  a 
right  to  diminish  the  quantity  which  will,  according  to  the  natural 
current,  flow  to  a  proprietor  below,  or  to  throw  it  back  upon  a  pro- 
prietor above."  Again,  in  Blanchard  v.  Miller  (2),  the  Court  say, 
*'  A  mill  privilege  not  yet  occupied  is  valuable  for  the  *purposes  to  [  'see  ] 
which  it  may  be  applied.  It  is  a  property  which  no  one  can  have 
a  legal  right  to  impair  or  destroy,  by  diverting  from  it  the  natural 
flow  of  the  stream,  upon  which  its  value  depends,  although  it  may 
be  impaired  by  the  exercise  of  certain  lawful  rights,  originating  in 
prior  occupancy.  If  an  unlawful  diversion  is  suffered  for  twenty 
years,  it  ripens  into  a  right  which  cannot  be  controverted.  If  the 
party  injured  cannot  be  allowed,  in  the  meantime,  to  vindicate  his 
right  by  action,  it  would  depend  upon  the  will  of  others,  whether 
he  should  be  permitted  or  not  to  enjoy  that  species  of  property." 

(1)  4  Mason's  U.  S.  Eep.  400.  (2)  8  Greenl.  (American  Rep.)  268. 
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Ehbrey  The  case  cited  from  Lord  Karnes's  Decisions  is  entirely  to  the  same 
OwEK.  effect.  Whether  a  person  could  maintain  an  action  before  he  hsLS 
applied  the  water  of  the  stream  to  some  profitable  purpose,  has, 
indeed,  been  doubted.  That  point  is  adverted  to  by  Lord 
Denman,  Gh.  J.,  in  delivering  the  judgment  of  the  Court  in  Mason 
V.  HiU  (i),  where,  after  commenting  on  the  cases  of  Palmer  v. 
Keblethwaite{2),  and  Glynne  v.  Nichols {z)j  he  observes,  that  "it 
must  not  therefore  be  considered  as  clear  that  an  occupier  of  land 
may  not  recover  for  the  loss  of  the  general  benefit  of  the  water, 
without  a  special  use  or  special  damage  shown."  But  the  autho- 
rities clearly  establish  this  principle,  that,  wherever  there  is  an 
injury  to  a  right,  which,  if  acquiesced  in,  would  in  the  course  of 
time  create  an  adverse  right  in  the  wrongdoer,  there  an  action  is 
maintainable  without  proof  of  any  specific  injury:  Hobson  v. 
Todd  (4),  Pindar  v.  Wadsworth  (5). 

But,  at  all  events,  the  plaintiffs  are  entitled  to  the  verdict  on 

the  special  pleas.     The  term   "inappreciable''    does    not  mean 

"incapable  of  being  estimated  or  valued,"  but  it  means  "not 

[  *367  ]      measurable ; "   and    the  evidence  showed  that  *the  quantity  of 

water    taken    was    measurable;    the   pleas     therefore    were    not 

proved. 

Cur.  adv.  wit. 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.,  (after  stating  the  pleadings  and  facts) : 

We  are  not  prepared  to  say  that  the  learned  Judge  at  Nisi  Prius 
was  correct  in  his  interpretation  of  the  word  "  inappreciable " 
when  connected  with  the  word  "  quantity,"  nor  sure  that  he  was 
not ;  for  the  word  "  inappreciable  "  or  "  unappreciable  "  is  one  of  a 
new  coinage,  not  to  be  found  in  Johnson's  Dictionary  or  Richard- 
son's. The  word  "  appreciate  "  first  appears  in  our  dictionaries  in 
the  last  edition  of  Johnson,  by  Todd,  1827,  with  the  explanation 
"  to  estimate,"  "  to  value ;  "  and  assuming  that  to  be  the  true 
meaning,  which  we  suppose  it  is,  the  compound  adjective  signifies 
that  the  quantities  were  not  capable  of  being  estimated  or  valued, 
and  in  that  sense  the  fourth  plea  was  not  proved.  It  is,  however, 
a  matter  of  little  importance;  for  assuming  that  the  word  was 

(1)  39  K.  R.  354  (5  B.  &  Ad.  1).  Qlyn  v.  Nichols. 

(2)  1    Show.  64;    Skin.    65,   nom.  (4)  2  B.  B.  335  (4  T.  B.  71). 
PaJrrui  v.  Hthltihwait  (5)  6  li.  R.  412  (2  East,  154). 

(3)  2  Show.  607;  Comb.  43,   nom. 
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wrongly  explained,  the  only  consequence  would  be,  that  a  question  Embbey 
i^ould  arise,  whether  the  fourth  issue  and  the  others  involving  the  qwen. 
same  terms  ought  not  to  have  been  found  for  the  plaintiffs,  a 
question  we  need  not  decide ;  for  if  the  issue  on  Not  guilty  remains 
aa  it  now  is  found  for  the  defendant,  as  we  think  it  ought  to  be, 
there  should  be  no  new  trial,  if  the  defendant  consents,  as  she 
probably  will,  that  the  fourth  and  other  corresponding  issues 
should  be  found  for  the  plaintiffs.  This  course  n^as  adopted  in 
Stead  V.  Anderson  (i). 

The  important  question  is  that  which  arises  on  the  plea  of  Not 
guilty,  the  jury  having  found  that  no  sensible  diminution  of  the 
natural  flow  of  the  stream  to  the  plaintiff 's  *mill  was  caused  by  the  [  •Sfis  ] 
abstraction  of  the  water.  That  the  working  of  the  mill  was  not  in 
the  least  impeded  was  clear  on  the  evidence.  On  that  finding 
we  think  the  verdict  was  properly  ordered  to  be  entered  for  the 
defendant. 

It  was  very  ably  argued  before  us  by  the  learned  counsel  for  the 
plaintiffs,  that  the  plaintiffs  had  a  right  to  the  full  flow  of  the 
water  in  its  natural  course  and  abundance,  as  an  incident  to  their 
property  in  the  land  through  which  it  flowed;  and  that  any 
abstraction  of  the  water,  however  inconsiderable,  by  another 
riparian  proprietor,  and  though  productive  of  no  actual  damage, 
would  be  actionable,  because  it  was  an  injury  to  a  right,  and,  if 
continued,  would  be  the  foundation  of  a  claim  of  adverse  right  in 
that  proprietor. 

We  by  no  means  dispute  the  truth  of  this  proposition,  with 
respect  to  every  description  of  right.  Actual  perceptible  damage 
is  not  indispensable  as  the  foundation  of  an  action ;  it  is  sufi&cient 
to  show  the  violation  of  a  right,  in  which  case  the  law  will  pre- 
sume damage  ;  injuria  sine  dainno  is  actionable,  as  was  laid  down 
in  the  case  of  Ashby  v.  White  (2)  by  Lord  Holt,  and  in  many  sub- 
sequent cases,  which  are  all  referred  to,  and  the  truth  of  the 
proposition  powerfully  enforced,  in  a  very  able  judgment  of  the 
late  Mr.  Justice  Story  in  Webb  v.  The  Portland  Manufacturing  Com- 
pany (3).  But  in  applying  this  admitted  rule  to  the  case  of  rights 
to  running  water,  and  the  analogous  cases  of  rights  to  air  and 
light,  it  must  be  considered  what  the  nature  of  those  rights  is,  and 
what  is  a  violation  of  them. 

The  law  as  to  flowing  water  is  now  put  on  its  right  footing  by  a 

(1)  72  B.  E.  730  (4  C.  B.  836).  (3)  3  Sum.  Eep.  189. 

(2)  2  Ld.  Bay.  938. 
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Embbkt      series  of  cases,  beginning  with  that  of    Wright  v.   Howard  (i), 

Owen.        followed  by  Mason  v.  HUl  (2),  and  ending  with  that  of  Wood  v. 

[•369]       Watid{3),  and  is  fully  settled    in    the    *  American  Courts:    see 
8  Rentes  Gomm.,  Lect.  52,  pp.  489 — 445. 

The  right  to  have  the  stream  to  flow  in  its  natural  state  without 
diminution  or  alteration  is  an  incident  to  the  property  in  the  land 
through  which  it  passes ;  but  flowiilg  water  is  publici  juris,  not  in 
the  sense  that  it  is  a  bonum  vacans,  to  which  the  first  occupant 
may  acquire  an  exclusive  right,  but  that  it  is  public  and  common 
in  this  sense  only,  that  all  may  reasonably  use  it  who  have  a  right 
of  access  to  it,  that  none  can  have  any  property  in  the  water  itself, 
except  in  the  particular  portion  which  he  may  choose  to  abstract 
from  the  stream  and  take  into  his  possession,  and  that  during  the 
time  of  his  possession  only:  see  5  B.  &  Ad.  24.  But  each  pro- 
prietor of  the  adjacent  land  has  the  right  to  the  usufruct  of  the 
stream  which  flows  through  it. 

This  right  to  the  benefit  and  advantage  of  the  water  flowing  past 
his  land,  is  not  an  absolute  and  exclusive  right  to  the  flow  of  all 
the  water  in  its  natural  state ;  if  it  were,  the  argument  of  the 
learned  counsel,  that  every  abstraction  of  it  would  give  a  cause  of 
action,  would  be  irrefragable ;  but  it  is  a  right  only  to  the  flow  of 
the  water,  and  the  enjoyment  of  it,  subject  to  the  similar  rights  of 
all  the  proprietors  of  the  banks  on  each  side  to  the  reasonable 
enjoyment  of  the  same  gift  of  Providence. 

It  is  only  therefore  for  an  unreasonable  and  unauthorised  use  of 
this  common  benefit  that  an  action  will  lie ;  for  such  an  use  it  will ; 
even,  as  the  case  above  cited  from  the  American  reports  shows, 
though  there  may  be  no  actual  damage  to  the  plaintiff.  In  the 
part  of  Kent's  Commentaries  to  which  we  have  referred,  the  law  on 
this  subject  is  most  perspicuously  stated,  and  it  will  be  of  advan- 
tage to  cite  it  at  length  :  **  Every  proprietor  of  lands  on  the  banks 
of  a  river  has  naturally  an  equal  right  to  the  use  of  the  water 
which  flows  in  the  stream  adjacent  to  his  lands,  as  it  was  wont  to 
run,  {currere  aolebat),  without  diminution  or  alteration.    No  pro- 

[  *870  ]  prietor  has  a  right  to  use  *the  water  to  the  prejudice  of  other 
proprietors,  above  or  below  him,  unless  he  has  a  prior  right  to 
divert  it,  or  a  title  to  some  exclusive  enjoyment.  He  has  no  property 
in  the  water  itself,  but  a  simple  usufruct  while  it  passes  along. 
'  Aqua  currit  et  debet  currere  *  is  the  language  of  the  law.    Though 

(1)  24  R.  K.  169  (1  Sim.  &  St.  190).       5  Id,  1). 

(2)  39  H.  R.  354  (3  B.  &  Ad.  304 ;  (3)  77  R.  R.  809  (3  Ex.  748). 
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he  may  use  the  water  while  it  runs  over  his  land,  he  cannot  Embbet 
unreasonably  detain  it,  or  give  it  another  direction,  and  he  must  owen. 
return  it  to  its  ordinary  channel  when  it  leaves  his  estate.  With- 
out the  consent  of  the  adjoining  proprietors,  he  cannot  divert  or 
diminish  the  quantity  of  water  which  would  otherwise  descend  to 
the  proprietors  below,  nor  throw  the  water  back  upon  the  pro- 
prietors above,  without  a  grant,  or  an  uninterrupted  enjoyment  of 
twenty  years,  which  is  evidence  of  it.  This  is  the  clear  and  settled 
general  doctrine  on  the  subject,  and  all  the  difficulty  that  arises 
consists  in  the  application.  The  owner  must  so  use  and  apply  the 
water  as  to  work  no  material  injury  or  annoyance  to  his  neighbour 
below  him,  who  has  an  equal  right  to  the  subsequent  use  of  the 
same  water ;  nor  can  he,  by  dams  or  any  obstruction,  cause  the 
water  injuriously  to  overflow  the  grounds  and  springs  of  his 
neighbour  above  him.  Streams  of  water  are  intended  for  the  use 
and  comfort  of  man  ;  and  it  would  be  unreasonable,  and  contrary 
to  the  universal  sense  of  mankind,  to  debar  every  riparian  pro- 
prietor from  the  application  of  the  water  to  domestic,  agricultural, 
and  manufacturing  purposes,  provided  the  use  of  it  be  made  under 
the  limitations  which  have  been  mentioned;  and  there  will,  no 
doubt,  inevitably  be,  in  the  exercise  of  a  perfect  right  to  the  use 
of  the  water,  some  evaporation  and  decrease  of  it,  and  some  varia- 
tions in  the  weight  and  velocity  of  the  current.  But  de  minimig 
non  curat  lex,  and  a  right  of  action  by  the  proprietor  below  would 
not  necessarily  flow  from  such  consequences,  but  would  depend 
upon  the  nature  and  extent  of  the  complaint  or  injury,  and  the 
manner  of  using  the  water.  All  that  the  law  requires  of  the  party 
by  or  over  whose  land  a  stream  passes,  is,  that  he  should  use  the 
water  in  a  reasonable  manner,  *and  so  as  not  to  destroy,  or  render  [  *37i  ] 
useless,  or  materially  diminish  or  affect  the  application  of  the  water 
by  the  proprietors  above  or  below  on  the  stream.  He  must  not 
shut  the  gates  of  his  dams  and  detain  the  water  unreasonably,  or 
let  it  o£f  in  unusual  quantities,  to  the  annoyance  of  his  neighbour. 
Pothier  lays  down  the  rule  very  strictly,  that  the  owner  of  the 
upper  stream  must  not  raise  the  water  by  dams,  so  as  to  make  it 
fall  with  more  abundance  and  rapidity  than  it  would  naturally  do, 
and  injure  the  proprietor  below.  But  this  rule  must  not  be 
construed  literally,  for  that  would  be  to  deny  all  valuable  use  of 
the  water  to  the  riparian  proprietors.  It  must  be  subjected  to 
the  qualifications  which  have  been  mentioned,  otherwise  rivers 
and  streams  of  water  would  become  utterly  useless,  either  for 
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Ehbrkt      manufacturing  or  agricultural  purposes.     The  just  and  equitable 

Owen.        {>rinciple  is  given  in   the  Boman  law:    Sic  enim  debere  quern 

meliorem  agrum  suum  facere,  ne  vicini  deteriorem  faciat." 

In  America,  as  may  be  inferred  from  this  extract,  and  as  is  stated 
in  the  judgment  of  the  Court  of  Exchequer  in  Wood  v.  Waud,   a 
very  liberal  use  of  the  stream  for  the  purposes  of  irrigation  and  for 
carrying  on  manufactures  is  permitted.     So   in  France,   where 
every  one  may  use  it ''  en  bon  pere  de  famille,  et  pour  son  plus 
grand  avantage  :  "  Code  Civil,  art.  640,  note  a,  by  Pailliet  (l).    He 
may  make  trenches  to  conduct  the  water  to  irrigate  his  land,  if  he 
returns  it  with  no  other  loss  than  that  which  irrigation  caused.     In 
the  above  cited  case  of  Wood  v.  Waud,  it  was  observed,  that  in 
England  it  is  not  clear  that  an  user  to  that  extent  would  be  per- 
mitted ;  nor  do  we  mean  to  lay  down  that  it  would  in  every  case 
be  deemed  a  lawful  enjoyment  of  the  water,  if  it  was  again  returned 
into  the  river  with  no  other  diminution  than  that  which  was  caused 
[  *372  ]      *by  the  absorption  and  evaporation  attendant  on  the  irrigation  of 
the  lands  of  the  adjoining  proprietor.     This  must  depend  upon  the 
circumstances  of  each  case.     On  the  one  hand,  it  could  not  be  per- 
mitted that  the  owner  of  a  tract  of  many  thousand  acres  of  porous 
soil,  abutting  on  one  part  of  the  stream,  could  be  permitted  to 
irrigate  them  continually  by  canals  and  drains,  and  so  cause  a 
serious  diminution  of  the  quantity  of  water,  though  there  was  no 
other  loss  to  the  natural  stream  than  that  arising  from  the  necessary 
absorption  and  evaporation  of  the  water  employed  for  that  purpose;  on 
the  other  hand,  one's  common  sense  would  be  shocked  by  supposing 
that  a  riparian  owner  could  not  dip  a  watering-pot  into  the  stream, 
in  order  to  water  his  garden,  or  allow  his  family  or  his  cattle  to 
drink  it.    It  is  entirely  a  question  of  degree,  and  it  is  very  difficult, 
indeed  impossible,  to  define  precisely  the  limits  which  separate  the 
reasonable  and  permitted  use  of  the  stream  from  its  wrongful  applica- 
tion ;  but  there  is  often  no  difficulty  in  deciding  whether  a  particular 
case  falls  within  the  permitted  limits  or  not;  and  in  this  we  think, 
that  as  the  irrigation   took  place,  not  continuously,  but  only  at 
intermittent  periods,  when  the  river  was  full,  and  no  damage  was 
done  thereby  to  the  working  of  the  mill,  and  the  diminution  of  the 
water  was  not  perceptible  to  the  eye,  it  was  such  a  reasonable  use  of 
the  water  as  not  to  be  prohibited  by  law.    If  so,  it  was  no  infringe- 
ment of  the  plaintiffs'  right  at  all ;  it  was  only  the  exercise  of  an 
equal  right  which  the  defendant  had  to  the  usufruct  of  the  stream. 
(1)  See  his  Manuel  de  Droit  Fran9ais.    Paris,  1838. 
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We  are  therefore  of  opinion  that  there  has  been  no  injury  in  fact      ehbrky 
or    law  in  this  case,  and  consequently  that  the  verdict  for  the       qwen 
defendant  ought  not  to  be  disturbed. 

The  same  law  will  be  found  to  be  applicable  to  the  corresponding 
rights  to  air  and  light.  These  also  are  bestowed  by  Providence  for 
the  common  benefit  of  man ;  and  so  *long  as  the  reasonable  use  by  [  *373  ] 
one  man  of  this  common  property  does  not  do  actual  and  per- 
ceptible damage  to  the  right  of  another  to  the  similar  use  of  it,  no 
action  will  lie.  A  man  cannot  occupy  a  dwelling  and  consume  fuel 
in  it  for  domestic  purposes,  without  its  in  some  degree  impairing 
the  natural  purity  of  the  air ;  he  cannot  erect  a  building,  or  plant 
a  tree,  near  the  house  of  another,  without  in  some  degree  diminish- 
ing the  quantity  of  light  he  enjoys :  but  such  small  interruptions 
give  no  right  of  action ;  for  they  are  necessary  incidents  to  the 
common  enjoyment  by  all. 

RtUe  discharged,  the  defendant  consenting  that  the 
verdict  on  the  fourth,  seventh,  and  tenth  issues  be 
entered  for  the  plaintiffs. 


EIDGWAY  V.  LOKD   STAFFOED  (I),  i85i. 

(6  Ex.  404—407  ;  S.  0.  20  L.  J.  Ex.  226.)  '^^  gf ' 

Where  a  farm  tenant  is  under  covenant  to  expend  upon  the  premises  the 
hay  &c.  made  thereon,  the  landlord  who  has  seized  the  hay  imder  a  distress,  ^  -' 
and  sells  it,  subject  to  a  condition  that  it  shall  be  expended  upon  the 
premises,  whereby  the  hay  fetches  a  smaller  price  than  it  would  have  done 
if  the  sale  had  been  absolute,  is  liable  in  an  action  by  the  tenant  for  not 
selling  at  the  best  price. 

Case  for  an  excessive  distress.  The  fifth  count  of  the  declaration 
charged  the  defendant  ^ith  selling  the  plaintiff's  hay  and  manure 
under  improper  conditions  and  restrictions,  and  for  less  that  the 
best  prices  that  could  have  been  obtained.  Plea,  Not  guilty,  and 
issue  thereon. 

At  the  trial,  before  Talfourd,  J.,  at  the  last  Assizes  for  the  county 

of  Salop,  it  appeared  that  the  plaintiff  was  tenant  to  the  defendant 

under  a  lease,  by  the  covenants  of  which  the  plaintiff  was  bound  to 

consume  all  the  hay  and  manure  on  the  premises  made  thereon.   The 

defendant  had  distrained  the  plaintiff's  hay  and  manure,  and  had 

sold  it,  subject  to  the  condition  that  it  should  be  consumed  on  the 

premises ;  and,  in  consequence  of  that  condition,  the  sale  had  not 

(1)  FoU.  Hawkins  v.  Walrond  (1876)  L.  R.  1  C.  P.  D.  280,  45  L.  J.  C.  P. 
772.--A.  C. 
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realised  the  amount  \vhich  otherwise  would  have  been  the  case  if 
the  sale  had  been  absolute.  *0n  the  part  of  the  defendant  it  was 
contended,  that  he  was  justified  in  selling  the  goods  under  the  pre- 
ceding terms.  A  verdict  was  found  for  the  plaintiff  for  166Z.  15s., 
leave  being  reserved  to  the  defendant  to  move  to  reduce  the  verdict 
to  the  sum  of  262. 158.,  being  the  amount  found  to  be  due  upon  the 
other  counts  of  the  declaration. 
In  the  present  Term  (April  28), 

Whateley  moved  in  pursuance  of  the  leave  reserved : 
The  defendant  was  justified  in  selling  the  hay  and  manure,  in 
compliance  with  the  stipulations  of  the  agreement  between  himself 
and  his  tenant. 

(Parke,  £. :  There  are  conflicting  decisions  upon  this  question — 
there  is  the  case  of  Abbey  v.  Fetch  (i),  and  that  of  Jones  v.  Hamp, 
which  unfortunately  has  not  been  reported,  but  which  was 
mentioned  by  me  in  Frusher  v.  Lee  (2).) 


[    *06] 


Abbey  v.  Fetch  was  subsequent  to  Jones  v.  Hamp,  and  was  decided 
after  the  Court  had  heard  the  question  fully  argued.  It  seems  but 
reasonable  that  the  landlord  should  be  at  liberty  to  sell  the  produce 
of  the  land  to  be  consumed  upon  it  according  to  the  stipulation  of 
the  lease,  and  that  the  tenant  should  not  be  entitled  to  be  placed 
in  a  better  situation  by  a  distress  than  he  would  be  by  paying 
the  rent. 

(Martin,  B.  :  There  is  no  authority  for  saying  that  a  covenant 
runs  with  a  chattel.) 

The  statute  56  Geo.  III.  c.  50,  s.  1,  appears  to  be  in  the  defendant's 
favour ;  for,  by  that  statute,  a  sheriff  is  not  at  liberty  to  carry  off 
the  premises  any  produce  which,  by  the  covenants  of  the  lease, 
is  to  be  consumed  upon  the  premises.  The  present  question  was 
touched  upon  in  Roden  v.  Eyton  (3).  The  case  of  Piggott  v. 
Birtles  (4)  also  bears  upon  it. 

(Pollock,   G.  B.  :    As    at    present    advised,    we    are    strongly 
inclined  to    think   that  we  ought    not    to    grant  a  '''rule;  but. 


(1)  8M.  &W.  419. 

(2)  10  M.  &  W.  710. 


(3)  77  R.  I?.  357  (6  C.  B.  427). 

(4)  46  R  R.  349  (1  M.  &  W.  441). 


voi,.  Lxxxvi.]  1851.    EX.     6  EX.  406—407.  849 

owing  to  the  conflicting  decisions,  we  shall  take  some  time  to     Ridgway 
consider  the  question.)  LoJ^^ 

Cur.  adv.  vult.         Stafford. 

Pou^ocK,  C.  B.,  now  said : 

The  question  raised  on  the  motion  made  to  reduce  the  verdict 
was  this :  viz.  whether,  when  crops  are  taken  as  a  distress  upon 
the  farm  of  a  tenant,  who  is  bound  by  the  covenants  of  his 
lease  to  expend  such  crops  upon  his  farm,  the  crops  ought  to 
be  sold  with  reference  to  that  covenant;  and  whether,  if  they 
are  so  sold,  and  on  that  account  fetch,  as  they  naturally 
would,  a  much  lower  price  than  if  sold  without  such  a  condi- 
tion, the  landlord  so  seizing  and  selling  them  is  liable  to  an 
action  for  not  selling  for  the  best  price.  We  think  that  in  this 
case  there  ought,  to  be  no  rule,  as  we  are  of  opinion  that  the 
eflfect  of  the  decisions  upon  the  subject  make  the  proposition 
plain.  It  is  no  doubt  true  that,  in  Abbey  v.  Fetch,  there  was  a 
contrary  proposition  entertained  and  decided ;  but,  prior  to  that, 
there  had  been  a  different  decision  by  my  brother  Pattbson, 
which  was  confirmed  by  this  Court,  in  a  case  of  Jones  v.  Hamp, 
not  reported,  but  referred  to  in  the  Court  of  Common  Pleas  in 
Roden  v.  Eyton,  and  in  this  Court  in  Frusher  v.  Lee.  In  the  latter 
case,  when  the  question  came  before  this  Court,  the  trial  having 
taken  place  before  my  brother  Alderson  at  Norwich,  my  brother 
Pabkb  mentioned  the  case  of  Jones  v.  Hampf  in  which  it  was  held 
that  the  landlord  had  no  right  to  annex  such  a  condition  to  a 
sale.  On  the  whole,  therefore,  we  consider  it  to  be  decided,  that 
the  sale  of  such  produce,  if  it  take  place  at  all,  ought  to  be 
irrespective  of  any  covenant  to  expend  it  upon  the  premises.  A 
covenant  to  expend  the  produce  upon  the  land  is  a  covenant  that 
cannot  run  with  a  chattel ;  and  it  is  quite  plain  that  the  tenant 
himself  would  have  the  power  to  sell  without  such  a  condition,  *but  [  *407  ] 
would  only  be  liable  to  his  landlord  for  a  breach  of  covenant  (i). 
If,  therefore,  he  clearly  might  send  the  goods  to  market  and  sell 
them,  the  landlord  who  seizes  the  property  must  sell  it  in  the 
ordinary  way,  and  for  the  best  price. 

Ride  refiLsed. 

(1)  Cited  by  Chitty,  J.  in  Lyhhe  v.  Hart  (1885)  29  Ch.  D.  12,  64  L.  J.  Oi. 
860. 
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1861.  WOOD  V.  KOWCLIFFE(l). 

^^^'  (6  Ex.  407-410;  S.  0.  20  L.  J.  Ex.  285.) 

[  407  ]  ^  \y{jii  qI  giiie  assigned  to  R.  <*  all  the  household  goods  and  fumitiire  of 

every  kind  and  description  whatsoever  in  the  house,  No.  2,  Meadow  Place, 
more  particularly  mentioned  and  set  forth  in  an  inventory  or  schedule  of 
even  date  herewith,  and  given  up  to  R.  on  the  execution  thereof."  At  the 
time  of  the  execution,  one  chair  was  delivered  to  B.  in  the  name  of  the 
whole  of  the  goods.  The  inventory  did  not  mention  all  the  goods  in  the 
house:  Held,  that  no  goods  passed  under  the  bill  of  sale  except  thoae 
specified  in  the  inventory. 

Trover  for  goods  and  household  furniture.  Pleas,  {inter  alia). 
Not  guilty  and  Not  possessed. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  sittings  after 
Trinity  Term,  1850,  it  appeared  that  the  plaintiff  claimed  under  a 
bill  of  sale  from  the  Sheriff  of  Surrey,  by  which  all  the  goods  seized 
under  an  execution  against  one  Alfred  Enight,  and  in  the  schedule 
or  inventory  particularly  mentioned,  were  assigned  to  the  plaintiflF. 
The  schedule  to  that  bill  of  sale  specified  all  the  goods  and  furniture 
now  claimed.  The  plaintiff  thereupon  put  a  Miss  Wright  into 
possession  of  the  goods ;  and  they  were  by  her  removed  to  a  house. 
No.  2,  Meadow  Place,  South  Lambeth.  It  further  appeared,  that, 
while  in  possession.  Miss  Wright,  as  it  was  alleged,  with  the  consent 
of  the  plaintiff,  executed  a  bill  of  sale  to  the  defendant,  by  which, 
after  reciting  that  the  defendant  had  advanced  to  her  the  sum  of 
855i.,  she  conveyed  to  him  "  all  the  household  goods  and  furniture 
of  every  kind  and  description  whatsoever  in  the  said  house  No.  2, 
Meadow  Place,  more  particularly  mentioned  and  set  forth  in  an 
inventory  or  schedule  of  even  date  herewith,  and  given  up  to  the 
said  George  Eowcliffe  on  the  execution  hereof.'*  It  was  stated  at 
the  end  of  the  deed,  that  Miss  Wright  had  put  the  defendant  into 
possession  by  delivering  one  chair  in  the  name  of  the  whole  of  the 
[  •408  J  Baid  goods.  All  the  goods  and  furniture,  for  the  conversion  *of 
which  the  action  was  brought,  were  in  the  house,  but  some  were 
not  specified  in  that  inventory.  It  was  contended,  on  behalf  of  the 
defendant,  that  he  was  entitled  as  against  the  plaintiff  to  hold  the 
goods  under  the  bill  of  sale  from  Miss  Wright.  To  this  it  was 
answered,  that  the  bill  of  sale  operated  only  as  an  assignment  of 
the  goods  and  furniture  specified  in  the  inventory.  The  learned 
Judge,  in  summing  up,  told  the  jury,  as  a  matter  of  law,  that  the 
goods  and  household  furniture  in  the  house  would  pass  by  the  bill 

(1)  See  BUls   of   Sale  Act  (1878)      c.  43),  s.  4,  as  to  bills  of  sale  by  way 
Amendment  Act,  1882  (45  &  46  Vict,      of  security.— A.  C 
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of  sale,  whether  specified  in  the  inventory  or  not ;   and  upon  this       Wood 
direction  the  jury  found  a  verdict  for  the  defendant  upon  the  issues    rowoliffe. 
of  Not  guilty  and  Not  possessed. 

In  last  Michaelmas  Term  a  rule  nisi  was  obtained  for  a  new 
trial,  on  the  ground  (amongst  others)  that  the  learned  Judge  had 
misdirected  the  jury  as  to  the  effect  of  the  bill  of  sale. 

Sir  F.  Thesiger  and  Dowdeswell  now  showed  cause: 

The  direction  of  the  learned  Judge  was  correct.  Nothing  can  be 
more  comprehensive  than  the  language  of  the  first  part  of  the 
instrument.  The  operative  words  are,  "  all  the  household  goods, 
&c.  of  every  kind  and  description  whatsoever  in  the  house  No.  2, 
Meadow  Place ;  "  and  if  it  had  stopped  there,  no  doubt  the  whole  of 
the  property  in  the  house  would  have  passed.  The  words  which 
follow,  viz.,  ''more  particularly  mentioned  and  set  forth  in  an 
inventory,"  &c.,  are  added  by  way  of  description,  and  not  by  way  of 
limitation.  That  view  is  fortified  by  the  subsequent  words  "and 
given  up,"  &c.,  which  evidently  do  not  refer  to  the  goods  mentioned 
in  the  inventory,  since  the  whole  of  the  goods  were  given  up.  The 
case  which  most  resembles  the  present  is  that  of  Dyer  v.  Chreen  (i), 
where,  on  the  trial  of  an  interpleader  issue,  the  plaintiff  tendered 
in  evidence  a  bill  of  sale  and  schedule ;  the  former  of  *which  r  *^09  ] 
assigned  to  him  "  all  the  goods,  fixtures,  household  furniture,  plate, 
china,"  &c.,  in  and  about  a  certain  messuage,  "  and  the  chief 
articles  whereof  are  particularly  enumerated  and  described  in  a 
certain  schedule  hereunto  annexed."  The  schedule  was  not  annexed 
to  the  deed,  and  was  inadmissible  in  evidence  for  want  of  a  stamp  ; 
but  it  was  nevertheless  held,  that  the  bill  of  sale  was  admissible 
without  the  schedule.  Bolfe,  B.,  there  says  :  "  The  bill  of  sale  does 
not  become  uncertain  by  saying  that  the  articles  are  described  in  the 
schedule."  So  in  Duck  v.  BraddyU  (2)  it  was  held,  that  a  deed 
legally  stamped  is  not  vitiated  by  referring  to  inventories  which  are 
not  stamped.  In  Goodtitle  v.  Southern  (3),  there  was  a  devise  of 
"  all  that  my  farm,  called  Trouges  Farm,  now  in  the  occupation  of 
A.  B.,  and  it  was  held,  that  the  devise  was  not  necessarily  limited 
to  the  lands  of  Trouges  Farm  in  the  occupation  of  A.  B.,  but  might 
be  shown  to  extend  to  other  lands  of  Trouges  Farm  not  in  his 
occupation." 

(Parke,  B.  :  In  Plowden,  p.  191,  it  is  said  that ''  there  is  a  diversity 

(1)  1  Ex.  71.  (3)  14  B.  R.  435  (I  M.  &  S.  299) 

(2)  M*01.  217. 


S52  1851.    EX.     6  EX.  409—410.  [r.b. 

Wood       where  certainty  is  added  to  a  thing  that  is  uncertain,  and  where  to 
RowcLippB.   a  thing  certain.") 

The  rule  there  stated  is  in  favour  of  the  construction  now  contended 
for,  because  the  first  part  of  this  description  is  certain ;  and  then 
the  additional  description  may  be  rejected  as  a  false  demonstration : 
Doe  d.  Beach  v.  Earl  of  Jersey  (i),  Goodright  d.  Lamb  v.  Pears  (2), 
Llewellyn  v.  Earl  of  Jersey  {z)^  Swyft  v.  Eyres  {a).  Weeks  v. 
Maillardet  (r>),  is  distinguishable;  because  there  the  defendant  had 
bound  himself  to  deliver  all  the  articles ''  as  per  schedule  annexed," 
so  that  without  the  schedule  nothing  was  specified  or  ascertained. 

Humfreyy  (with  whom  was  Macaiday  and  Field)  in  support 
[  'iio  1  *of  the  rule : 

No  goods  passed  under  the  bill  of  sale  except  those  which 
answered  both  descriptions,  viz.  goods  in  the  house  and  mentioned 
in  the  inventory :  Morrell  v.  Fisher  (6)  is  a  conclusive  authority  to 
that  effect. 

(Pares,  B.  :  In  Barton  v.  Dawes  (7),  the  deed  conveyed  the 
messuage  and  land  called  Gotton  Farm,  consisting  of  particulars 
specified  in  a  schedule,  and  delineated  in  a  map  drawn  on  the 
schedule ;  and  it  was  held,  that  a  close  not  included  in  the  map  and 
schedule  did  not  pass  by  the  conveyance,  although  it  had  been 
occupied  with  the  specified  closes,  and  treated  as  part  of  the  farm. 
Llewellyn  v.  Earl  of  Jersey  was  there  cited  and  approved  of.) 

Roe  d.  Conolly  v.  Vernon  (s)  shows  that  the  subsequent  words  are 
words  of  limitation.  (They  were  then  stopped  by  the  Court  on 
this  point.) 

The  case  having  been  adjourned,  the  Court,  on  a  subsequent  day, 
said,  that  the  question  was  in  reality  decided  by  Morrell  v.  Fisher  ; 
that  this  was  not  a  case  of  false  demonstration ;  but  that  the  operative 
words  of  the  bill  of  sale  were  restricted  by  what  followed,  so  that 
nothing  passed  except  what  was  specified  in  the  inventory. 

Rule  absolute. 

(1)  19  R  R.  380  (1  B.  &  Aid.  650).  (5)  14  East,  568. 

(2)  11  East,  58.  (6)  4  Ex.  591. 

(3)  63  K.  R  569  (11  M.  &  W.  183).  (7)  19  L.  J.  C.  R  302. 

(4)  Oro.   Car.  546;    Sir  W.  Jones,  (8)  5  East,  51, 
435. 
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ELLEN  V.  TOPP  (1).  isso. 

(6  Ex.  424—443 ;  S.  C.  20  L.  J.  Ex.  241 ;  15  Jur.  451 ;  17  L.  T.  52.)  ^'"'^  ^^^ 

1851. 
By  the  terms  of  an  indenture  of  apprentioeehip  an  infant  was  placed  by        j^^^  20. 
his  father  (who  was  a  party  to  the  indenture)  as  apprentice  to  a  master,       April  16^ 

described  in  the  indenture  as  "an  auctioneer,  appraiser,  and  com- factor,"  

"  to  learn  his  art,  and  with  him  after  the  manner  of  an  apprentice  to  [  424  ] 
serve."  After  the  making  of  the  indenture  and  the  commencement  of  the 
apprenticeship,  the  master  wholly  relinquished  the  trade  of  corn-factor; 
whereupon  the  apprentice  absented  himself  from  his  master's  service :  Held, 
in  an  action  on  the  indenture  by  the  master  against  the  father  for  the 
desertion  of  the  apprentice,  that  the  relinquishment  by  the  master  of  his 
trade  of  corn-factor  was  a  good  answer  to  the  action. 

CoYBNANT  on  an  indenture  of  apprenticeship  of  the  2l8t  of  July, 
1846,  by  the  master  against  the  father  of  the  apprentice,  the  father 
being  a  party  to  the  indenture.  The  material  parts  of  this  inden- 
ture (of  which  profert  was  made)  were  as  follows :  "  This  indenture 
witnesseih,  that  Bichard  Topp,  an  infant,  of  the  age  of  sixteen  years 
or  thereabouts,  by  and  with  the  consent  of  his  father  George  Topp, 
of  <&c.,  farmer,  doth  put  himself  apprentice  to  Frederick  Ellen,  of 
&c.,  auctioneer,  appraiser,  and  corn-factor,  to  learn  his  art,  and 
with  him  after  the  manner  of  an  apprentice  to  serve  from  the  1st 
day  of  July  now  last  past,  unto  the  full  end  and  term  of  five  years 
from  thence  next  following,  to  be  fully  complete  and  ended ;  during 
which  term  the  said  apprentice  his  master  faithfully  shall  serve, 
his  secrets  keep,  his  lawful  commands  everywhere  gladly  do."  The 
indenture  then  proceeded  to  state,  that  the  apprentice  should  do  no 
damage  to  his  master.  See.,  and  that  he  *'  shall  not  absent  himself 
from  his  master's  service  day  or  night  unlawfully,  but  in  all  things 
as  a  faithful  apprentice  he  shall  behave  himself  towards  his  said 
master  and  all  his  during  the  said  term ;  and  the  said  Frederick 
Ellen,  in  consideration  of  the  sum  of  70Z.  to  him  in  hand  paid  by 
the  said  George  Topp  upon  the  execution  of  these  presents,  (the 
receipt  whereof  the  said  Frederick  Ellen  doth  hereby  acknowledge,) 
doth  hereby  covenant  and  agree  to  and  with  the  said  George  Topp, 
bis  executors  and  administrators,  and  also  the  said  Bichard  Topp, 
that  he,  the  said  Frederick  Ellen,  his  executors  and  administrators, 
bis  said  apprentice  in  the  art  of  an  auctioneer,  appraiser,  and  corn- 
factor,  which  he  useth,  by  the  best  means  that  he  can,  shall  teach 
and  instruct,  or  cause  to  be  taught  and  instructed,  finding 
unto  the  said  apprentice  sufficient  meat,  drink,  and  lodging,  and 
other  necessaries  during  the  said  term,  except  wearing  apparel, 
*medical  attendance,  and  pocket-money ;  and  the  said  George  Topp,  [  *'i25  j 
(1)  Cited,  Carter  v.  8cargill  (1875)  L.  li.  10  Q.  B.  664,  568.— A.  C. 
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Ellkn  for  himself,  bis  executors  and  administrators,  doth  hereby  covenant 
Topp.  and  agree  with  the  said  Frederick  Ellen,  his  execators  and  adminis- 
trators, that  be  the  said  George  Topp,  bis  executors  and  adminis- 
trators, shall  and  will  find  and  provide  bis  said  son  Bicbard  Topp 
with  wearing  apparel,  medical  attendance,  washing,  and  pocket- 
money  during  the  said  term ;  and  for  the  true  performance  of  all 
and  every  the  said  covenants  and  agreements,  either  of  the  said 
parties  bindeth  himself  unto  the  other  by  these  presents.'*  The 
declaration  then  stated,  that  the  said  Richard  Topp  afterwards,  to 
wit,  on  the  said  21st  of  July,  1846,  entered  and  was  then  received 
into  the  service  of  the  plaintiff  as  such  apprentice  as  aforesaid,  and 
continued  in  such  service  under  and  by  virtue  of  the  said  indenture, 
for  a  long  space  of  time,  to  wit,  from  the  day  and  year  last  aforesaid 
until  and  upon  the  22nd  of  July,  1849 ;  and  laid  as  a  breach  that 
the  said  Bicbard  Topp  did  not  nor  would  faithfully  serve  the  plain- 
tiff according  to  the  tenor  and  effect,  true  intent  and  meaning  of  the 
said  indenture,  but  on  the  contrary  thereof,  the  said  Bicbard  Topp, 
during  the  said  term  of  five  years  in  the  said  indenture  mentioned, 
to  wit,  on  the  said  22nd  of  July,  1849,  did  unlawfully  absent  him- 
self from  the  service  of  the  plaintiff,  and  bath  from  thence  hitherto 
remained  and  continued  absent  from  the  service  of  the  plaintiff, 
contrary  to  the  tenor  and  effect  of  the  said  indenture  and  of  the  said 
covenant  of  the  defendant  in  that  behalf  made  as  aforesaid,  to  the 
plaintiff's  damage,  &c. 

The  defendant,  after  setting  out  the  indenture  on  oyer^  pleaded, 
that  the  plaintiff,  at  the  time  of  the  making  of  the  said  indenture, 
as  in  the  declaration  mentioned,  exercised  the  art  and  carried  on 
the  business  of  an  auctioneer,  appraiser,  and  corn-factor,  as  therein 
mentioned  ;  and  that  the  apprenticeship  and  covenants  aforesaid  were 
[  *426  ]  made  *with  the  plaintiff  as  such  auctioneer,  appraiser,  and  corn-factor, 
and  not  otherwise ;  and  that,  after  the  making  of  the  said  inden- 
ture, and  before  the  accruing  of  the  cause  of  action,  &c.,  to  wit,  on 
&c.,  the  plaintiff  voluntarily  and  of  bis  own  free  will  gave  up, 
relinquished,  abandoned,  and  ceased  to  exercise  and  carry  on,  and 
hath  not,  at  any  time  since,  exercised  and  carried  on  the  art  and 
business  of  a  corn-factor  as  aforesaid.    Verification. 

Replication,  that  the  plaintiff  relinquished  bis  business  as  a  corn- 
factor  aforesaid  with  the  full  knowledge  and  consent  of  the  defen- 
dant in  that  behalf ;  and  that,  from  the  time  of  such  relinquishment 
continually  until  the  accruing  of  the  cause  of  action  in  the  declara- 
tion mentioned,  the  said  Bicbard  Topp,  with  full  knowledge  of  such 
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relinqaishment  as  aforesaid,  continued,  with  the  consent  of  the  defen-  Ellen 
dant  in  that  behalf,  to  serve  the  plaintiff  under  the  said  indenture.  topp. 
Verification. 

Special  demurrer  to  the  replication,  inter  alia,  on  the  grounds 
that  the  consent  of  the  defendant  to  the  relinquishment  by  the 
plaintiff  of  his  business  of  a  corn-factor  aforesaid,  and  to  the  con- 
tinuing of  the  said  Richard  Topp  to  serve  the  plaintiff  as  in  the 
replication  mentioned,  is  not  alleged  to  have  been  given  or  contained 
by  or  in  any  deed  or  instrument  under  the  seal  of  him  the  defen- 
dant ;  and  that  the  contract  in  the  declaration  mentioned  could  not 
in  law  be  varied  or  altered  by  parol,  or  by  any  consent  other  than 
a  consent  given  or  contained  in  some  deed  or  instrument  under  seal ; 
and  that  the  replication  is  a  departure  from  the  declaration ;  that 
the  contract  relied  upon  in  the  declaration  is  a  contract  to  employ 
and  serve  in  the  art  and  mystery  of  an  auctioneer,  appraiser,  and 
corn-factor ;  and  the  replication  sets  up  some  new  alleged  contract 
to  employ  and  serve  in  the  art  and  mystery  of  an  auctioneer  and 
appraiser  only. 

Joinder  in  demurrer. 

The  demurrer  was  argued  in  Easter  Term  last  (April  26th,  I  ^^^  1 
1850),  before  Pollock,  C.  B.,  Parke,  B.,  Rolfe,  B.,  and  Piatt,  B.,  by 
Macnamara  for  the  defendant,  in  support  of  the  demurrer,  and  by 
Taprell  for  the  plaintiff;  and  the  Court  took  time  to  consider  their 
judgment :  but  afterwards  Pollock,  G.  B.,  said  that,  as  a  difference 
of  opinion  existed  among  certain  members  of  the  Court,  they  wished 
to  hear  the  case  re-argued.  The  case  was  accordingly  re-argued  in 
Hilary  Term  last  (Jan.  20),  before  Pollock,  C.  B.,  Parke,  B., 
Alderson,  B.,  and  Piatt,  B.,  by 

Macnamara  for  the  defendant,  in  support  of  the  demurrer : 
The  replication  is  clearly  bad  as  amounting  to  a  departure  from 
the  declaration,  and  as  setting  up  a  parol  discharge  from  an 
obligation  under  seal. 

The  plaintiff,  however,  will  contend,  that  the  plea  does  not  con- 
tain any  defence  to  the  action ;  and  the  question  which  the  Court 
will  ultimately  have  to  decide  may  be  thus  stated :  A  master  who 
exercises  three  trades  takes  an  apprentice,  and  covenants  to 
instruct  him  in  such  trades,  but  during  the  term  of  apprenticeship 
abandons  one  of  the  trades ;  the  apprentice  thereupon  leaves  his 
service ;  can  the  master  maintain  an  action  upon  the  indenture  of 
apprenticeship  for  the  apprentice  thus  leaving  him  ?    This  question 

23—2 
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Ellkn       may  be  considered  in  several  views,  each  of  whicii  is  favourable  to 

To^^p.        ^^^  defendant. 

The  principal  one  is  this :  That  the  plaintiff  has  by  his  own  act 
incurred  a  disability  in  a  material  part  of  the  contract,  whereby  he 
has  rendered  it  impossible  for  himself  or  the  apprentice  to  perform 
it.  The  gist  of  the  breach  is,  that  the  apprentice  did  not  serve 
according  to  the  indenture,  and  the  tenor  and  effect  thereof.  But 
by  the  indenture  he  was  to  serve  the  master  as  auctioneer,  appraiser, 
and  corn-factor ;  be  was  to  serve  him  in  his  trading  not  in  his  per- 
sonal capacity ;  and  that  trading  capacity  was  threefold.      By  the 

[  ^^28  ]  giving  up  of  one  out  of  the  three  trades,  the  ^apprentice  cannot  thus 
serve  the  master,  and  the  master  has  incapacitated  himself  from 
instructing  the  apprentice  according  to  the  covenant ;  for  it  is  only 
by  his  actually  exercising  the  trades,  and  the  apprentice  being 
engaged  in  the  daily  and  ordinary  use  of  them,  that  the  latter  can 
gain  such  efiScient  practical  instruction,  as  he  was  entitled  to  expect 
and  had  contracted  to  receive.  The  plaintiff  therefore  is  not  in  a 
position  to  maintain  his  action  or  to  claim  damages  for  the  non- 
performance of  a  covenant,  which  he  himself  has  placed  it  out  of 
the  power  of  the  apprentice  to  perform.  This  obviously  affords  a 
defence  to  the  action ;  and  it  is  so  laid  down  in  Com.  Dig.  "  Condi- 
tion," (M)  8,  where  excuse  of  performance,  by  disability  in  the  other 
party  to  perform  his  covenant  in  the  same  plight  that  it  was  when 
the  condition  was  created,  is  treated  of.  See  also  the  same  treatise, 
(L)  4,  and  Co.  Litt.  206  b,  and  221.  [He  referred  to  Hughes  v. 
Humphreys  (i),  Winstone  v.  Linn  (2),  Robson  v.  Drummond  (3),  Rex  v. 
Peck  (4),  Baxter  v.  Burfield  (5).] 

[  429  ]  Secondly.    The  exercise  of   the  three  trades  is  an  entire  and 

indivisible  consideration  for  the  service  of  the  apprentice;  and 
therefore  the  abandonment  of  one  is  equivalent  to  the  abandonment 
of  all.  Surely,  if  all  had  been  abandoned,  it  could  not  be  contended 
that  the  apprentice  must  continue  to  serve.    The  benefit  expected 

[  ^430  ]  by  the  defendant  *under  the  indenture  was  to  result  from  instruc- 
tion in  the  three  trades  jointly ;  and  damages  for  the  giving  up  of 
one  of  the  trades  are  neither  apportioned  nor  apportionable.  [He 
cited  Chanter  v.  Leese  (6),  Pardage  v.  Cole  (7),  Kingdom  v.  Cox  {8), 
and  Whitchcr  v.  Hall  (9).] 

(1)  6  B.  &  0.  680.  (6)  51  R.  £.  584,  598  (4  M.  ft  W 

2)  25  R.  R.  455  (1  B.  ft  0.  460).  295) ;  5  M.  &  W.  698. 

(3)  36  R.  R.  569  (2  B.  ft  Ad.  303).  (7)  1  Wms.  Saund.  320  b. 

(4)  1  Sulk.  66.  (8)  5  C.  B.  522. 

(5)  2  Stra.  1266.  (9)  29  R.  R.  244  (5  B.  ft  C. 
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Thirdly.  The  exercise  of  the  trades,  or  rather  the  non-abandon-  Kllek 
ment  of  any  one  of  them  by  the  master,  is  a  condition  precedent  to  topp. 
the  service  of  the  apprentice,  or,  in  other  words,  they  are  dependent 
covenants.  The  non-exercise  *of  the  trades  for  a  few  days  merely  [  *43i  ] 
would  not  justify  the  apprentice  in  leaving ;  but  the  relinquishment 
of  any  of  them  would.  The  doctrine  of  dependent  covenants  is  folly 
discussed  in  the  notes  \ioPordage  v.  Cole  (i),  and  Cutter  v.  Powell  (2), 
where  the  most  important  cases  bearing  upon  the  subject  are  cited. 
The  principle  was  laid  down  by  Lord  Mansfield  in  Boone  v.  Eyre  (3), 
which  has  been  often  recognised  and  acted  upon.  "  The  distinction  is 
very  clear,"  said  that  learned  Judge ;  "  where  mutual  covenants  go 
to  the  whole  of  the  consideration  on  both  sides,  they  are  mutual  con- 
ditions, the  one  precedent  to  the  other.  But  where  they  go  only  to 
a  part,  where  a  breach  may  be  paid  for  in  damages,  there  the  defen- 
dant has  a  remedy  on  his  covenant,  and  shall  not  plead  it  as  a 
condition  precedent."  *  *  The  covenants  on  the  part  of  the  [  *-^^  1 
master,  after  a  breach  like  this,  cannot  be  substantially  performed, 
as  it  is  a  very  different  thing  to  exercise  two  trades  instead  of  three. 
If  the  nature  of  the  instrument  be  looked  at,  we  shall  find  that  its 
very  object  is  the  instruction  and  protection  of  the  apprentice ; 
this  is  its  substance  and  its  primary  intent.  The  premium  is  paid 
in  the  first  instance,  and  a  long  term  of  service  is  fixed.  In  some 
towns,  to  have  served  an  apprenticeship  to  certain  trades  is  a 
qualification  required  for  the  exercise  of  them  ;  and  it  was  necessary 
in  order  to  obtain  the  freedom  of  the  city  of  London.  It  was 
clearly  the  intention  of  the  parties,  that  the  apprentice  was  to  learn 
and  to  be  capable  of  following  the  same  trades  which  his  master 
followed  at  the  time  of  the  execution  of  the  indenture. 

The  authorities  are  in  favour  of  these  views.  The  cases  in  which 
covenants  have  been  held  to  be  independent,  are  distinguishable 
from  this  case.  In  Boone  v.  Eyre  they  were  held  to  be  so,  because, 
as  Lord  Mansfield,  Gh.  J.,  said, ''  If  the  plea  were  allowed,  anyone 
negro  not  being  the  property  of  the  plaintiff  would  bar  the  action ;  " 
showing  that  the  importance  of  the  covenant  and  of  the  breach 
were  material  points  to  be  considered.  CampbeU  v.  Jones  (4)  may 
be  upheld  upon  the  ground  that  a  time  was  fixed  for  the  payment  of 
the  money,  but  not  for  the  teaching  <see  remarks  in  Qlazehrook  v. 
Woodrow  (6) ).    It  seems  the  decision  would  have  been  different  if 

(1)  1  Wms.  Saund.  320  b.  2  W.  BL  1312). 

(2)  2  Sm.  L.  C.  9.  (4)  3  R  E.  263  (6  T.  B.  670). 

(3)  2  E.  R  768  (1  H.  Bl.  273,  n. ;  (5)  4  R  E.  700  (8  T.  R  366). 
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Ellen       the  covenant  had  been  *to  pay  as  soon  as  he  should  be  tanght. 

Topp.        Again,  the  covenant  broken  by  the  plaintiff  was  not  the  most 

f  *434  ]  material  part  of  the  contract,  as  the  defendant  still  had  a  right  to 
use  the  patent,  the  specification  whereof  would  give  him  full 
instruction  regarding  it.  In  WinsUme  v.  Linn  (1)  it  was  held,  that 
the  absence  of  the  apprentice,  who  offered  to  return,  and  his  dis- 
obedience of  his  master's  orders,  did  not  afford  an  answer  to  an 
action  for  not  teaching  him.  The  grounds  of  the  decision  were, 
that  otherwise  the  apprentice  would  lose  the  benefit  of  the  contract, 
for  which  a  premium  had  been  paid,  if  he  were  guilty  of  a  single 
act  of  misconduct,  or  were  absent  for  two  days;  and  that  the 
statute  relating  to  misconduct  of  parish  apprentices  showed  that,  at 
common  law,  the  master  had  no  power  in  such  case  to  refuse  to 
teach.  The  Court,  however,  thought  that  there  would  have  been  a 
defence  if  the  apprentice  had  absented  himself  during  the  whole  of 
the  term,  or  if  an  unreasonable  time  had  elapsed  before  he  offered 
to  return. 

The  cases  in  which  covenants  have  been  holden  to  be  dependent 
are  clear  authorities  in  favour  of  the  defendant:  Duke  of  St.  Alhan's 
V.  Shore  (2),  and  the  judgment  at  page  280,  Olazebrook  v. 
Woodrow  (8),  Kingston  v.  Preston  (4),  Thomas  v.  Cadwdllader  (6), 
Large  v.  Cheshire  (6),  Oliver  v.  Fielden  (7). 

Fourthly.  If  the  exercise  of  all  the  trades  be  not  a  condition 
precedent  to  the  right  of  the  master  to  require  the  service  of  the 
apprentice,  it  is  certainly  a  concurrent  consideration ;  and  therefore 
the  master  should  be  ready  and  willing,  during  the  whole  of  the 
term,  to  exercise  them.  But  readiness  and  willingness  imply 
ability  ;  and  after  the  abandonment  of  one  trade,  he  was  no  longer 
able  to  teach  the  three. 

[  436  ]  The  decision  of  this  case  involves  important  consequences  to  a 

class  of  persons  who  have  peculiar  claims  upon  the  law  for  their 
protection.  The  Court  will  strictly  enforce  the  duties  of  a  master 
towards  his  apprentice;  and  the  chief  of  those  duties  is,  to  give 
that  instruction  and  that  opportunity  of  advancement  in  practice 
and  experience,  which  the  master,  by  the  terms  of  his  covenant, 
and  by  the  receipt  of  the  money  advanced  upon  the  faith  that  he 
would  fulfil  it,  has  contracted  to  bestow. 

(1)  26  E.  B.  466  (1  B.  ft  C.  460).  (6)  WiUes,  496. 

(2)  1  H.  BL  271.  (6)  1  Vent.  147. 

(3)  4  E.  E.  700  (8  T.  B.  366).  (7)  4  Ex.  136. 

(4)  8  T.  B.  371 ;  1  Doug.  689. 
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Taprell,  contra :  Ellen 

r. 

The  plea  affords  no  answer  to  the  action.  First,  the  plea  does  i^opp. 
not  allege  that  the  master  failed  to  instruct  the  apprentice  in  the 
art  of  a  corn-factor,  but  merely  that  the  master  relinquished  and 
ceased  to  carry  on  that  art  and  business.  Upon  the  principles 
which  govern  the  relation  between  master  and  apprentice,  the 
master  may,  in  fact,  not  have  failed  to  obtain  proper  instruction  in 
that  art  and  business  for  his  apprentice.  Personal  instruction  is 
no  part  of  the  duty  of  the  master.  The  relation  which  exists 
between  these  parties  is  rather  that  of  parent  and  child,  or  guardian 
and  ward,  than  that  of  master  and  servant:  Reg.  v.  Daniel  {i). 
The  following  authorities  may  be  cited,  to  show  that  this  relation- 
ship has  been  considered  to  continue  to  exist,  although  various 
changes  have  taken  place  both  with  respect  to  the  condition  of  the 
master  himself,  and  the  business  which  he  has  covenanted  to  teach 
the  apprentice.  Thus,  even  the  death  of  the  master  has  been  held 
not  to  destroy  that  relationship :  £ac.  Abr.  ''  Master  and  Servant," 
G. ;  Viner's  Abr.  "Apprentice,"  G. ;  Rex  v.  Peck  {2).  So  where 
the  master  has  run  away :  Rex  v.  Mountsorrell  (a),  Rex  v.  Fovl- 
ne88{A);  or  where  he  declines  business:  Rex  v.  Holy  Trinity  {fy), 
Rex  V.  Chilverscoton  (6).  The  executor  may  instruct  the  apprentice : 
*Rex  V.  Stockland  (7) ;  or  he  may  assign  him  to  the  instruction  of  L  '^^e  ] 
some  third  party :  Rex  v.  Bamsley  (8).  This  is  in  accordance  with 
what  was  said  by  Littlbdalb,  J.,  in  Rex  v.  St.  Martin's,  Exeter  (9). 
And  service  with  a  different  master,  who  is  employed  in  a  different 
trade,  if  with  the  consent  of  the  former  master,  is  a  sufficient 
service  under  the  indenture  of  apprenticeship :  Yin.  Abr.  *'  Appren- 
tice," K.  pi.  12;  Rex  v.  Clapham{io),  Rex  v.  Otvinear  (ii).  The 
apprenticeship  was  not  put  an  end  to  by  the  bankruptcy  of  the 
master,  until  the  Legislature  interposed,  by  enacting  the  47th  section 
of  the  6  Geo.  IV.  c.  16  :  see  1  Str.  582,  2  Lord  Eaym.  1362.  The 
following  cases  bear  out  the  same  principle :  Rex  v.  Wigston  (12), 
Rex  V.  Chipping  Warden  (18),  and  Rex  v.  Harberton  (14). 

(Pollock,  C.  B.  :  Those  cases  were  decided  cdio  intuitu,  namely, 

(1)  6  Mod.  182.  (8)  1  M.  &  S.  377. 

(2)  1  Salk.  66.  (9)  2  Ad.  &  El.  659. 

(3)  3  M.  &  S.  497.  (10)  Burr.  Settl.  Cases,  266. 

(4)  6  M.  &  S.  351.  (11)  1  Ad.  &  El.  152. 
(6)  3  T.  R.  605.  (12)  3  B.  &  0.  484. 

(6)  8  T.  R  182.  (13)  8  T.  E.  108. 

(7)  1  Doug.  70.  (14)  1  T.  B.  139. 
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Ellen       on  the  ground  that  the  service  was  sufficient  to  give  the  party  a 
Topp.        settlement.) 

There  are  many  authorities  which  show  that  the  master  is  entitled 
to  the  whole  services  of  the  apprentice,  or  rather  that  the  time  of 
the  apprentice  is  the  time  of  the  master:  Barber  v.  Dennis {i), 
Ashcroft  V.  Berths  {2)^  Lightly  v.  Clomton  (3),  Foster  v.  Stewart  (4). 
If,  therefore,  the  master  was  bound  to  instruct  the  apprentice  in 
the  art  and  business  of  a  corn-factor,  he  might  have  deputed  that 
duty  to  the  agency  of  a  third  party ;  for  by  the  indenture  he  does 
not  covenant  to  carry  on  that  business  personally. 

(Pabeb,  £. :  I  think  it  must  be  taken  that  he  agreed  to  carry  on 
that  trade  for  the  purpose  of  giving  the  apprentice  practical 
instruction  in  it.) 

Secondly.  Supposing  the  plaintiff  to  have  broken  his  covenant  in 
[  *437  ]  respect  to  that  portion  of  the  agreement  by  *  which  he  contracted 
to  instruct  the  apprentice  in  the  art  and  business  of  a  corn-factor, 
yet,  inasmuch  as  the  covenant  is  independent,  the  defendant's  true 
remedy  is  by  a  cross  action  against  the  plaintiff  for  damages,  and 
the  plea,  therefore,  affords  no  answer  to  this  action  :  1  Wms.  Saund. 
820  c,  Davidson  v.  Gtvynne  (5),  Stavers  v.  Curling  (6),  Franklin  v. 
Miller  (7),  Cutler  v.  Bowen  (s),  Winstone  v.  Linn  (9).  *  *  * 
[  438  ]  Lastly.    Assuming  the  plea  to  be  good,  the  replication  is  good 

also.  It  is  not  open  to  objection  on  the  grounds  assigned.  It  is 
no  departure.  The  covenant  is  not  rendered  void  by  the  mere  act 
of  the  defendant  in  absenting  himself.     *     *    * 

Ma^namara,  in  reply.     *     ♦     * 

Cur,  adv,  vuU, 

1 439  ]  The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  : 

This  was  an  action  on  an  indenture  of  apprenticeship  by  the 
master  against  the  father  of  the  apprentice,  the  father  having  been 
party  to  the  indenture.  The  breach  assigned  is,  that  the  apprentice 
did  not  nor  would  faithfully  serve  the  plaintiff  according  to  the 

(1)  1  Salk.  68.  389). 

(2)  6  T.  E.  652.  (6)  43  E.  E.  682  (3  Bing.  N.  C.  355). 

(3)  9  E.  E.  713  (1  Taunt.  112).  (7)  4  Ad.  &  El.  605. 

(4)  15  E.  E.  459, 462  ^3  M.  &S.  191,  (8)  11  Q.  B.  973. 

200).  (9)  25  E.  B.  455  (1  B.  ft  0.  460). 

(5)  11  R  R  420,  424  (12  East,  381, 
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tenor  and  effect  of  the  indenture ;  but,  on  the  contrary,  did  on  the  Ellkn 
22nd  of  July,  1849,  unlawfully  absent  himself  from  the  service  of  topp. 
the  plaintiff,  and  has  thenceforth  continued  absent  from  such 
service.  (The  Lord  Chief  Babon,  after  stating  the  pleadings, 
proceeded :)  On  the  part  of  the  plaintiff  it  was  scarcely  contended 
that  the  replication  could  be  supported.  It  is  obviously  bad.  Such 
parol  consent  cannot  entitle  the  plaintiff  to  maintain  an  action  of 
covenant  in  this  form,  which  is  founded  entirely  on  the  deed  under 
seal.  The  case  therefore  resolves  itself  into  the  only  question  really 
argued  before  us,  which  was,  whether  the  plea  was  good. 

On  the  part  of  the  plaintiff  it  was  contended,  that  the  *plea  [  •^^o  ] 
afforded  no  answer  to  the  plaintiff's  cause  of  action,  on  two 
grounds :  first,  Mr.  TapreU  contended,  that  all  which  the  plaintiff 
undertook  to  do  was  to  teach  three  trades;  and  that  he  might 
continue  to  do  this,  although  he  had  ceased  to  carry  on  one  of 
them;  and  that  the  plea  contained  no  averments  that  he  was 
unable  so  to  do. 

But  this  objection  is  ill  founded.  The  breach  complained  of  is, 
that  the  apprentice  did  not  nor  would  serve  the  plaintiff  according 
to  the  tenor  and  effect  and  true  intent  and  meaning  of  the  indenture. 
Now,  looking  to  the  indenture,  we  see  that  the  real  engagement  was 
this — the  son  Richard,  with  the  consent  of  the  defendant,  his  father, 
**  put  himself  apprentice  to  the  plaintiff,"  described  in  the  indenture 
as  "auctioneer,  appraiser,  and  corn-factor,  to  learn  his  art,  and 
with  him  after  the  manner  of  an  apprentice  to  serve ; "  and  then 
the  defendant,  at  the  end  of  the  deed,  bound  himself  to  the  plaintiff 
for  the  due  performance  of  that  engagement.  What  then  was  it 
which  the  defendant  covenanted  that  his  son  should  do?  To 
become  the  plaintiff's  apprentice  to  learn  his  art,  i.e.  the  art  of  an 
auctioneer,  appraiser,  and  corn-factor,  and  to  serve  with  him  after 
the  manner  of  an  apprentice.  Now,  service  with  a  man  after  the 
manner  of  an  apprentice  imports,  according  to  the  meaning  of  those 
words  as  ordinarily  understood,  that  the  party  served  should  be 
carrying  on  the  trade  which  the  apprentice  is  to  learn ;  otherwise 
the  one  is  teaching  and  the  other  learning  the  trade,  not  as  master 
and  apprentice,  but  as  instructor  and  pupil.  When  therefore  the 
one  party  ceases  to  carry  on  the  trade,  he  by  his  act  makes  it 
impossible  for  the  other  to  serve  him  after  the  manner  of  an 
apprentice;  and  he  cannot  be  heard  to  complain  that  the  other 
party  had  not  done  that  which  he  has  wilfully  made  it  impossible 
that  he  should  do. 
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Ellen  The  other  objection  taken  by  Mr.  Taprell  was,  that  the  carrying 

Topp.  0^  &U  the  three  trades  was  not  a  condition  precedent  to  the 
[  *44i  ]  plaintiff's  right  to  recover,  but  that  his  omission  *or  refusal  to 
carry  on  any  one  must  be  the  subject  of  a  cross  action. 

This  objection  is  founded  on  one  of  the  rules  for  determining 
when  covenants  are  dependent  on  each  other ;  which  is  laid  down 
in  Boone  v.  Eyre  <i),  and  followed  in  CampbeU  v.  Jones  (2)  and 
other  cases  collected  in  the  note  to  1  Wms.  Saund.  820  c.  That 
rule  is,  that  when  a  covenant  goes  to  part  of  the  consideration 
on  both  sides,  that  is,  forms  a  part  of  the  consideration  on  the 
plaintiff's  side  for  the  defendant's  covenant  on  the  other,  and  a 
breach  of  such  covenant  may  be  paid  for  in  damages,  and  the  whole 
of  the  remaining  consideration  has  been  had  by  the  defendant, 
the  covenant  is  independent,  and  the  performance  of  it  is  not  a 
condition  precedent. 

"  The  reason  of  the  decision  in  these  cases  is,"  as  is  observed 
by  the  learned  editor,  '*  that  where  a  person  has  received  a  part  of 
the  consideration  for  which  he  entered  into  the  agreement,  it  would 
be  unjust  that,  because  he  had  not  had  the  whole,  he  should  there- 
fore be  permitted  to  enjoy  that  part  without  either  paying  or  doing 
anything  for  it.  Therefore  the  law  obliges  him  to  perform  the 
agreement  on  his  part,  and  leaves  him  to  his  remedy  to  recover  any 
damages  he  may  have  sustained  in  not  having  received  the  whole 
consideration." 

It  is  remarkable  that,  according  to  this  rule,  the  construction  of 
the  instrument  may  be  varied  by  matter  ex  post  facto ;  and  that 
which  is  a  condition  precedent  when  the  deed  is  executed  may  cease 
to  be  so  by  the  subsequent  conduct  of  the  covenantee  in  accepting 
less :  as  in  the  cases  referred  to,  the  defendant,  in  the  first,  might 
have  objected  to  the  transfer,  if  the  plaintiff  had  no  good  title  to 
the  negroes  and  refused  to  pay;  in  the  second,  he  might  have 
objected  to  the  payment  if  the  plaintiff  had  refused  to  transfer  the 
[  *442  ]  patent,  though  he  had  been  willing  to  teach  the  *art  of  bleaching. 
But  this  is  no  objection  to  the  soundness  of  the  rule,  which  has 
been  much  acted  upon.  But  there  is  often  a  difficulty  in  its 
application  to  particular  cases,  and  it  cannot  be  intended  to  apply 
to  every  case  in  which  a  covenant  by  the  plaintiff  forms  only  a  part 
of  the  consideration,  and  the  residue  of  the  consideration  has  been 
had  by  the  defendant.  That  residue  must  be  the  substantial  part 
of  the  contract ;  and  if,  in  the  case  of  Boone  v.  Eyre^  two  or  three 

(1)  2  E.  R  768  (1  H.  Bl.  273,  n.  (a)).         (2)  3  R  E.  263  (6  T.  B.  670). 
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negroes  had  been  accepted,  and  the  equity  of  redemption  not       ellen 
conveyed,  we  do  not  apprehend   that  the    plaintiff   could    have        tqpp. 
recovered  the  whole  stipulated  price,  and  left  the  defendant  to 
recover  damages  for  the  non-conveyance  of  it. 

Whether  the  rule  can  be  applied  to  the  present  case  has  been  a 
matter  of  great  doubt  in  the  minds  of  some  of  us :  but,  after  much 
consideration,  we  agree  that  it  is  not  applicable.  If  this  had  been 
an  action  on  a  covenant  to  pay  an  apprentice  fee  at  the  end  of  the 
term,  and  the  apprentice  had  served  the  whole  period,  and  had  had 
the  benefit  of  instruction  as  such  in  two  of  the  trades,  it  would,  we 
are  disposed  to  think,  have  been  no  answer  to  the  action  that  the 
plaintiff  had  discontinued  one.  But  this  is  an  action  for  not  con- 
tinuing to  serve  as  an  apprentice ;  and  although  the  later  services 
of  an  apprentice  are  much  more  valuable  than  the  early,  and  are 
in  part  a  compensation  to  the  master  for  his  instruction  in  the 
commencement  of  the  apprenticeship,  and  so  are  analogous  in  some 
degree  to  an  apprentice  fee  payable  in  futuro,  yet  the  immediate 
cause  of  action  is  the  breach  of  the  contract  to  serve,  and  the 
obligation  to  serve  depends  upon  the  corresponding  obligation 
to  teach  as  an  apprentice ;  and,  if  the  master  is  not  ready  to  teach 
in  the  very  trade  which  he  has  stipulated  (i)  to  teach,  the  apprentice 
is  not  bound  to  serve.  To  this  particular  covenant  to  serve,  the 
relative  duty  to  teach  seems  to  us  to  be  directly  a  condition 
precedent ;  and  we  are  not  able  to  distinguish  between  the 
three  trades  of  ^auctioneer,  appraiser,  and  corn-factor,  so  as  to  [  *44h  ] 
say  that  one  is  more  the  substantial  part  of  the  contract  than 
another. 

As  the  plaintiff  by  his  own  fault  has  disabled  himself  from 
acting  as  a  master  in  all  the  three  trades,  he  has  no  right  to 
complain  of  the  defendant's  son  refusing  to  continue  to  serve 
in  any. 

Our  judgment  will  therefore  be  for  the  defendant. 

Judgment  for  the  defendant, 
(1)  [/.e.,  promiBed.    In  Roman  law  it  is  the  promisee  who  stipulates. — F.  P.] 
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1851.       MONTOYA  AND  Others  v.  The  LONDON  ASSURANCE 
''"!!:'•  COMPANY  (i). 

f^  ^^*  T  (6  Ex.  451-460  ;  S.  0.  20  L.  J.  Ex.  254 ;  17  L,  T.  82.) 

A  vessel  laden  with  hides  and  tobacco,  in  the  course  of  her  voyage, 
shipped  large  quantities  of  sea- water.  On  the  termination  of  the  voyage  it 
was  discovered  that  the  sea- water  had  rendered  the  hides  putrid,  and  that 
the  putrefaction  of  the  hides  had  imparted  an  ill  flavour  to  the  tobacco,  and 
had  thereby  injured  it:  Held,  that  the  damage  thus  occasioned  to  the 
tobacco  was  a  loss  by  perils  of  the  seas. 

Covenant  on  two  sea  policies  of  insurance  on  produce  or  goods. 
The  declaration  stated  an  average  loss  on  tobacco  by  perils  of  the 
seas.  The  defendants  pleaded  (by  statute)  that  they  had  not 
broken  their  covenants;  and  issue  having  been  joined  thereon, 
by  the  consent  of  the  parties,  and  by  a  Judge's  order,  the  following 
case  (in  substance)  was  stated  for  the  opinion  of  this  Court. 

The  plaintiffs,  who  are  merchants  carrying  on  business  in 
London,  on  the  9th  of  January,  1849,  effected  the  first  of  the 
policies  in  the  declaration  mentioned  with  the  defendants,  on 
tobacco  and  hides  {inter  alia)  from  New  Granada  to  ports  of 
discharge  in  the  United  Kingdom,  the  plaintiffs  engaging  to  pay 
averages  on  tobacco.  On  the  19th  of  February,  1849,  the  plaintiffs 
effected  a  similar  policy,  the  second  policy  in  the  declaration 
mentioned,  with  the  defendants  on  tobacco  and  hides.  The 
produce  as  declared  was  duly  shipped  on  board  the  vessel,  which 
sailed  with  her  cargo  from  St.  Martha  in  New  Granada  on  her 
voyage  towards  her  port  of  discharge ;  and  whilst  proceeding  on 
her  voyage  encountered  much  bad  weather,  and  was  struck  by 
heavy  seas,  and  shipped  large  quantities  of  water,  by  reason  whereof 
the  produce  so  shipped  sustained  damage  as  hereafter  mentioned. 
In  April,  1849,  the  vessel  arrived  at  her  port  of  discharge ;  and  it 
was  then  discovered  that  some  part  of  the  cargo  was  considerably 
damaged  from  the  causes  above  mentioned,  and  on  the  opening  of 
the  hold  a  suffocating  stench  and  vapour  or  gas  issued  from  it. 
The  cargo  had  consisted  principally  of  sugar,  hides,  and  tobacco. 
The  tobacco  had  been  shipped  according  to  the  usual  course 
adopted  in  exporting  tobacco  from  ports  in  New  Granada,  in  serons 
— a  Spanish  term  signifying  dry  hide  packages.  A  very  large  part 
[  *4o2  ]       of  the  cargo  of  hides  was  in  an  absolute  *  state  of  rottenness-  and 

(1)  Dist.  Cator  v.  G,   W.  Insurance  679,  691,  592,  68  L.  J.  Q,  B.  426,  80 

Co.  of  New  York  (1873)  L.  E.  8  C.  P.  L.  T.  446,  C.  A. ;  appr.  Inman  Steam- 

652,  558,  42  L.  J.  0.  P.  266;  Field  ship  Co.  y.  ^i«cAo/ (1882)  7  App.  Oas. 

Steamship  Co.  v.  Burr  [1899]  1  Q.  B.  670,  676,  52  L.  J.  Q.  B.  169.— A.  C. 
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putridity  from  sea  damage,  and  a  great  number  of  the  serom  in 
which  the  tobacco  was  packed  were  also  rotten,  and  greatly 
damaged  by  sea-water.  A  large  portion  of  the  cargo  of  tobacco 
was  rendered  totally  worthless.  The  rest  was  greatly  deteriorated 
in  consequence  of  a  part  of  the  cargo  having  been  excessively  damaged 
by  sea- water,  which  caused  fermentation,  and  strongly  impregnated 
more  or  less  the  whole  of  the  cargo  with  a  fcetid  flavour. 

The  plaintiffs  claimed  in  this  action  in  respect  only  of  the  damage 
sustained  by  the  tobacco  part  of  the  cargo  insured,  which  was  not, 
nor  were  the  serons^  immediately  in  contact  with  nor  directly 
damaged  by  sea-water,  but  which  was  damaged  and  deteriorated 
in  the  manner  described,  that  is  to  say,  was  damaged  and 
deteriorated  in  flavour  only,  and  not  otherwise,  by  the  foetid 
odour  caused  by  and  proceeding  from  the  fermentation  and 
putridity  of  that  part  of  the  cargo  which  had  been  directly 
damaged  and  putrified  by  the  sea-water. 

The  Court  were  to  be  at  liberty  to  draw  any  such  inference  from 
the  facts  as  a  jury  would  be  at  liberty  to  draw. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
defendants  were  liable  for  the  damage  aforesaid ;  and  if  the  Court 
should  be  of  opinion  that  they  were,  judgment  was  to  be  entered 
for  the  plaintiffs  for  6302. ;  but  if  the  Court  should  be  of  opinion 
that  the  defendants  were  not  liable,  judgment  of  nolle  prosequiy  or 
Bach  judgment  as  the  Court  might  think  fit,  was  to  be  entered. 

Sir  F,  Thesiger  {Tomlinson  with  him)  for  the  plaintiffs : 

The  question  is,  whether  the  damage  caused  to  the  tobacco  is 
a  loss  occasioned  by  the  perils  of  the  seas.  The  plaintiffs  do  not 
dispute  the  application  of  Lord  Bacon's  maxim  "in  jure  causa 
proxivia  nan  reviota  spectatur  "  (1) ;  for  *it  is  admitted  that  they 
must  show  that  such  perils  were  the  proximate  cause  of  the  loss. 
The  goods  in  question  were  all  properly  stowed  and  packed,  and 
the  action  of  the  sea-water  upon  the  hides  effected  the  damage.  It 
ia  immaterial  whether  the  cause  acts  through  a  medium  or  directly, 
provided  the  loss  be  occasioned  by  the  perils  of  the  seas.  The 
question  is  therefore  resolved  into  this :  What  is  the  cause  of  the 
loss?  Suppose  the  lower  part  of  this  cargo  bad  consisted  of 
sponge,  and  the  upper  part  of  packages  of  tobacco,  and  that  sea- 
water  had  been  drawn  upwards  by  capillary  attraction  through  the 
sponge  to  the  tobacco,  by  which  the  latter  had  been  injured :  it 
(1)  Lord  Bacon*8  Maxims,  p.  1. 
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could  not  be  contended  that  in  such  a  case  the  loss  would  not  be 
occasioned  by  the  perils  of  the  seas.  Here  the  hides  became 
putrescent  by  the  operation  of  the  sea-water.  The  two  cases  are 
precisely  similar.  The  authorities  upon  which  the  defendants  may 
rely  will  be  found  to  have  been  decided  on  the  ground  that  the 
particular  loss  was  not  referable  to  the  perils  of  the  seas.  [They 
referred  to  Oreen  v.  Elmslie  (i),  Livie  v.  Jamon  (2),  Hahn  v. 
Corbett(s),  Tatham  v.  Hodgson  {4),  Oregson  v.  Gilbert  {6),  Be 
Vaux  V.  Salvador  (6) f  and  CuUen  v.  Butler  (7).']  In  Lawrence  v. 
Aberdein  (8),  a  cargo  of  live  stock  was  so  bruised  and  lacerated  by 
the  violent  rolling  and  pitching  of  the  vessel,  that  some  of  the 
cattle  died  in  consequence  of  the  injuries  they  had  so  received; 
and  in  Qabay  v.  Lloyd  {9)  several  horses,  in  consequence  of  the 
labouring  of  the  vessel,  broke  the  slings  that  supported  them  and 
the  partitions  which  separated  them,  and  kicked  each  other  so 
severely,  that  in  consequence  of  the  injuries  thus  sustained  they 
died  during  the  continuance  of  the  storm.  The  Courts  held,  in 
each  of  these  cases,  that  the  loss  was  by  the  perils  of  the  seas. 
The  plaintiffs  are  not  precluded  from  recovering  for  the  loss  of 
goods  which  the  sea- water  may  not  have  actually  touched.  This 
subject  is  treated  of  in  1  Phillipps  on  Insurance,  p.  688,  edit.  1840, 
and  in  8  Kent's  Comm.  p.  808,  n.  a,  4th  edit. 


Peacock,  contra  : 

The  proximate  cause  of  the  loss  is  to  be  looked  to,  and  the  maxim 
to  which  reference  has  been  made  has  a  strict  application  to  the 
present  case.  It  has  been  contended  that,  provided  the  loss  be 
occasioned  by  perils  of  the  seas,  it  is  altogether  immaterial  whether 
the  cause  be  immediate  or  not. 


(Pabee,  B.  :  Suppose,  in  the  present  case,  that  instead  of  the 
cargo  consisting  of  a  layer  of  hides,  the  whole  cargo  had  consisted 
of  several  quarters  of  corn,  and  that  the  lower  portion  had  become 
damaged  by  the  action  of  salt  water,  and  had  undergone  the  process 
of  fermentation,  and  had,  by  the  evolution  of  gas,  totally  destroyed 
the  upper  portion  of  the  cargo,  would  not  such  a  damage  have  fallen 
within  the  terms  of  this  policy  ?) 


(1)  3  R  E.  693  (1  Peake,  N.  P.  212). 

(2)  11  E.  B.  513  (12  East,  648). 
(3  27  B.  B.  590  (2  Bing.  205). 

(4)  6  T.  11.  656 ;  see  24  B.  B.  301,  302. 

(5)  3  Doug.  232. 


(6)  43  B.  E.  374  (4  Ad.  &  El.  420). 

(7)  17  B  B.  400  (5  M.  &  S.  461). 

(8)  24  R  E.  299  (5  B.  &  Aid.  107). 

(9)  27  E.  E.  486  (3  B.  &  C.  793). 
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If  that  part  of  the  cargo  which  was  not  injured  by  the  sea- water, 
but  by  the  decomposition  of  the  lower  stratum  of  corn,  could  be  dis- 
tinguished from  the  part  which  was  injured  by  the  sea-water,  the 
underwriter  would  not  incur  any  liability  with  respect  to  the  former 
portion.  This  loss  is  not  occasioned  directly  by  the  action  of  the 
sea-water,  but  by  the  effluvium  arising  from  the  hides.  Suppose  a 
ship  were  laden  with  hay,  and  the  cargo  were  insured  against  fire, 
and  the  action  of  the  water  upon  the  hay  occasioned  its  combustion, 
it  could  not  be  contended  that  the  underwriter  would  not  be  liable ; 
but  suppose  loss  by  fire  were  excepted  from  the  policy,  the  loss  could 
not  be  considered  as  caused  by  the  perils  of  the  seas.  If  a  fever 
among  a  cargo  of  cattle,  insured  against  the  perils  of  the  seas,  were 
to  be  caused  by  the  effluvium  arising  from  the  lower  part  of  the 
vessel,  in  consequence  of  the  decomposition  of  some  other  portion 
of  the  cargo  by  the  introduction  of  sea-water  into  the  vessel,  that 
would  not  be  a  loss  by  the  perils  of  the  seas. 
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(Platt,  B.  :  Even  admitting  that  this  damage  might  have  been 
prevented  if  the  captain  of  the  vessel  had  landed  the  cargo  at  some 
intermediate  port  and  had  caused  the  hides  to  be  dried,  does  not 
the  loss  equally  arise  from  the  perils  of  the  seas,  when,  instead  of 
adopting  that  course,  the  captain  proceeds  on  his  voyage  ?) 

Suppose  the  cargo  had  been  insured  by  two  time  policies,  the  second 
to  commence  upon  the  expiration  of  the  first,  and  that  the  injurious 
effects  had  been  produced  upon  the  hides  alone  during  the  continu- 
ance of  the  first  policy,  and  up  to  the  end  of  that  period  the  tobacco 
had  remained  uninjured,  which  of  the  two  sets  of  underwriters 
would  have  been  liable  for  the  loss  of  the  tobacco  ?  In  the  cases 
relied  upon  by  the  plaintiffs,  the  perils  of  the  seas  were  the  direct 
cause  of  the  loss.  If  the  direct  and  immediate  cause  be  not  taken 
as  the  real  cause  of  the  loss,  it  is  difficult  to  say  where  the  line  is 
to  *be  drawn.  In  Lockyer  v.  Offley  (i),  Willbs,  J.,  said,  "  There 
must  be  some  certain  and  reasonable  limitation,  in  point  of  time, 
laid  down  by  the  Court,  when  the  insurer  shall  be  released  from 
his  engagement."  In  Redman  v.  Wilson  (2),  where  the  ship  insured 
against  the  perils  of  the  seas  was  injured  by  the  negligent  loading 
of  her  cargo,  and  in  consequence  thereof  shortly  afterwards  became 
leaky,  and  being  pronounced  unseaworthy  was  run  ashore  in  order 
to  prevent  her  from  sinking  and  to  save  the  cargo,  it  was  held,  that 

(1)  1  R.  B.  at  p.  199  (1  T.  E.  261).  (2)  G9  E.  E.  740  (14  M.  &  W.  476). 
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the  insurers  were  liable  for  a  constractive  total  loss,  the  immediate 
cause  of  the  loss  being  the  perils  of  the  seas,  although  the  cause  of 
the  unseaworthiness  was  the  negligence  in  loading.  [He  also  cited 
Jones  V.  SchinoU  (i),  and  Logan  v.  Hall  (2).] 

Tomlinson  (in  the  absence  of  Sir  F.  Thesiger)  was  not  called 
upon  to  reply. 

Pollock,  C.  B.  : 

We  think  it  unnecessary  to  hear  any  further  argument  on  the 
part  of  the  plaintiffs.  The  question  for  the  Court  is,  whether,  under 
the  particular  circumstances  of  this  case,  the  plaintiffs  are  entitled 
to  recover  from  the  underwriters  for  the  damage  occasioned  to  the 
tobacco,  as  a  loss  within  the  meaning  of  the  policy ;  and  we  are  all 
clearly  of  opinion  that  our  judgment  ought  to  be  for  the  plaintiffs. 
Mr.  Peacock  has  argued  the  case  with  much  ingenuity,  and  the 
effect  of  his  argument  has  been  to  cause  some  doubt  where  the 
precise  limits  of  the  responsibility  of  underwriters  are  to  be  fixed. 
Many  ingenious  cases  might  be  suggested,  in  which  the  Court  would 
have  much  difficulty  in  deciding  whether  they  would  fall  within 
such  limits.  But  it  appears  to  me  that  no  such  doubt  or  difficulty 
exists  in  the  present  case,  and  I  think,  as  fell  *from  one  of  the 
members  of  the  Court  in  the  course  of  the  argument,  that,  if  the 
underwriters  here  would  have  been  responsible  for  damage  done  to 
a  cargo  consisting  entirely  of  corn,  the  lower  part  of  which  had  been 
spoilt  by  direct  contact  with  the  sea-water,  and  the  upper  by  the 
fermentation  of  the  lower  part,  the  underwriters  must  equally  be 
liable  in  the  present  case:  for,  in  truth,  there  is  no  distinction 
between  the  two  cases.  It  is  a  matter  of  no  difference  whether  the 
whole  of  the  cargo  belongs  to  one  person,  and  consists  of  one  entire 
package  of  corn,  or  whether  the  cargo  consists  partly  of  corn  and 
partly  of  hides,  and  is  the  property  of  several  owners.  In  both 
cases  the  loss  arises  from  perils  of  the  seas ;  and  it  is  difficult  to  see 
how  the  loss  can  be  said  not  to  be  the  immediate  result  of  such  perils. 
Several  of  the  cases  put  to  us  on  the  part  of  the  defendants  are,  in 
my  opinion,  cases  of  the  direct  and  immediate  consequence  of  perils 
of  the  seas,  in  which  the  sea- water  is  the  immediate  cause  of  the 
loss.  And  I  think  it  may  be  laid  down  as  a  general  rule,  that 
where  mischief  arises  from  perils  of  the  seas,  and  the  natural  and 
almost  inevitable  consequence  of  that  mischief  is  to  create  further 


(1)  1  T.  E.  130,  n.;  see  1  E.  B.  196,  n. 


(2)  72  E.  E.  656  (4  0.  B.  598). 
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mischievous  results,  the  underwriters,  in  such  case,  are  responsible 
for  the  further  mischief  so  occasioned. 

Pabke,  B.  : 

I  am  also  of  opinion  that  our  judgment  ought  to  be  for  the 
plaintiffs.  There  is  no  doubt  that  the  maxim  of  Lord  Bacon, 
which  was  cited  at  the  commencement  of  the  case,  and  has  been 
relied  upon  by  Mr.  Peacock,  is  perfectly  correct,  and  applies  not 
only  to  the  present  case  but  to  all  cases  of  this  description ;  and  the 
question  in  each  case  is,  what  is  causa  proxima,  and  what  causa 
rejnota.  There  is  very  great  difficulty,  as  my  Lord  Chief  Babon 
has  observed,  in  saying  where  the  precise  line  is  to  be  drawn ;  and 
it  is  often  no  easy  matter  to  decide  whether  a  particular  case  falls 
within  it  or  not  But  I  do  not  see  that  *there  is  any  difficulty  in 
saying  that  the  present  case  does  fall  within  the  line.  If  the  owner 
of  this  tobacco  which  has  been  injured,  could  recover  compensation 
for  his  loss  occasioned  by  thaj;  injury  from  the  master  or  owner  of 
the  vessel,  there  is  no  good  reason  why  he  should  not  be  entitled 
also  to  recover  against  the  underwriter  for  a  loss  occasioned  by 
perils  of  the  seas.  If  the  cargo  had  consisted  wholly  of  hides,  and 
the  upper  part  had  been  injured  by  vapours  arising  from  the  decom- 
position of  the  lower  hides,  occasioned  by  the  action  of  sea-water, 
the  owner  of  the  hides  would  have  been  entitled  to  recover  from  the 
underwriter  for  the  injury  so  occasioned  to  the  upper  layers.  It  is 
a  matter  of  no  difference  whatever  that  the  cargo  consists  partly  of 
com  and  partly  of  hides.  The  loss  in  either  case  is  immediately 
and  directly  caused  by  perils  of  the  seas,  and  would  therefore  fall 
within  the  terms  of  this  policy.  It  is  therefore  not  necessary  to 
give  any  opinion  upon  the  cases  which  have  been  put  on  the  part 
of  the  defendants.  Some  of  them  may  fall  within  the  line,  and 
others  without  it.  It  seems  to  me  to  be  impossible  to  distinguish 
this  case  from  that  which  I  put,  where  the  cargo  is  supposed  to 
consist  entirely  of  hides  or  com,  and  the  upper  part  is  injured  by 
noxious  gases  arising  from  the  decomposition  of  the  lower  portions, 
or  by  the  water  being  raised  by  capillary  attraction.  The  assured 
are  therefore  entitled  to  recover  in  this  action. 
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Platt,  B.  : 

I  am  of  the  same  opinion.  I  do  not  feel  that  I  was  answered  by 
the  difficulty  which  Mr.  Peacock  suggested  in  reply  to  the  case  I  put 
to  him  during  the  course  of  his  argument.     The  learned  counsel 
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asked  at  what  time  the  loss  occurred.  I  do  not  think  that  is  a 
matter  of  the  least  moment  or  conseqaence  whatever.  The  sea- 
water  having  caused  the  hides  to  ferment,  and  thereby  the  tobacco 
to  be  spoilt,  it  is  merely  playing  with  ^terms  to  say  that  the  injury 
is  not  occasioned  by  the  sea- water.  The  action  of  the  sea-water 
which  has  been  shipped  in  consequence  of  bad  weather  occasions 
the  fermentation,  and  is  the  proximate  cause.  It  appears  to  me, 
therefore,  that  whatever  mischief  is  occasioned  to  the  cargo  by  the 
shipping  of  sea-water,  is  a  loss  occasioned  by  the  perils  of  the  seas, 
and  that  the  insurers  are  liable  to  make  the  loss  good. 

Mabtin,  B.  : 

I  am  clearly  of  opinion  that  the  injury  to  the  tobacco  is  a  loss 
arising  from  perils  of  the  seas.  The  case  finds  that  the  putrefac- 
tion of  the  hides  was  caused  by  the  sea-water,  which  had  found  its 
way  into  the  hold  of  the  vessel,  and  that  the  putrefaction  of  the 
hides  so  occasioned  had  caused  the  destruction  of  the  tobacco.  I 
do  not  think  it  to  be  by  any  means'  necessary  that  the  sea-water 
should  be  in  absolute  contact  with  the  injured  article.  The  result 
of  the  injury  to  the  hides  by  the  sea-water  is  the  damage  to  the 
tobacco.  It  is,  no  doubt,  difficult  to  say  where  the  line  is  to  be 
drawn  in  all  cases.  But  in  the  present  the  loss  clearly  falls  within 
the  terms  of  the  policy,  as  arising  from  perils  of  the  seas. 

Judgment  for  the  plaintifi. 


1861. 
ApHl  .HO. 
May  12. 

[604] 


The  VAUXHALL  BRIDGE  COMPANY  v.  SAWYER. 

(6  Ex.  604—510 ;  S.  C.  20  L.  J.  Ex.  304.) 

By  the  Land  Tax  Act,  1797  (38  Geo.  III.  c.  6),  which  was  an  Act  for 
granting  a  land-tax  for  the  year  1798,  it  was  enacted,  that  all  manors, 
messuages,  lands,  tenements,  &c.,  tolls,  &c.,  and  all  hereditaments,  of  what 
nature  or  kind  soever  they  be,  situate,  lying,  and  being,  happening,  or 
arising,  should  be  charged  to  the  laud-tax.  By  the  Land  Tax  Perpetuation 
Act,  1798  (38  Geo.  III.  c.  60),  for  making  the  land-tax  perpetual,  it  was 
enacted,  that  the  sums  charged  by  the  Land  Tax  Act,  1797,  in  respect 
of  the  manors,  lands,  tenements,  and  hereditaments  in  the  said  Act  men- 
tioned, should  be  raised  for  ever.  The  Act  incorporating  the  Yauxhall 
Bridge  Company  authorised  them  to  take  tolls,  and  enacted,  that  the  shares 
of  the  proprietors  should  be  personal  estate,  and  not  in  the  nature  of  real 
property :  Held,  that  the  Company  were  liable,  under  the  Land  Tax  Perpe- 
tuation Act,  1798,  to  be  rated  to  the  land-tax  in  respect  of  their  tolls,  as 
being  a  tenement  and  hereditament  within  the  true  meaning  of  that  Act. 

This  was  an  action  of  trespass,  for  breaking  and  entering  the 
plaintiflfs'   premises   and    carrying    away   their    furniture.      The 
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defendant  pleaded  the  general  issue;  and,  after  issue  joined,  the 
following  case  was  stated  for  the  opinion  of  this  Court. 

The  plaintiffs  were  incorporated  by  the  59  Geo.  III.  c.  cxlii.,  and 
are  the  owners  of  the  tolls  hereinafter  mentioned.  The  defendant 
is  the  collector  of  land-tax,  and  distrained  on  the  plaintiffs'  goods 
for  one  year*s  land-tax.  The  plaintiffs  deny  their  liability  to  be 
rated  for  their  tolls. 

By  the  88  Geo.  III.  c.  5,  for  granting  a  land-tax  for  the  year 
1798,  it  was  enacted,  that  all  personal  estate,  except  &c.,  should  be 
charged  with  48.  in  the  pound ;  and  all  manors,  messuages,  lands, 
tenements,  t&c,  tolls,  &c.,  and  all  hereditaments,  of  what  nature 
and  kind  soever  they  may  be,  situate,  lying,  and  being,  happen- 
ing or  arising,  ^should  be  charged  with  a  pound  rate.  By  the 
88  Geo.  in.  c.  60,  for  making  the  land-tax  perpetual,  it  was  enacted, 
that  the  sums  charged  by  the  88  Geo.  III.  c.  5,  in  respect  to  the 
manors,  messuages,  lands,  tenements,  and  hereditaments,  in  the 
said  Act  mentioned,  should  be  raised  for  ever. 

The  Company  was  created  by  the  49  Geo.  III.  c.  cxlii. ;  and  by 
the  1st  section  they  were  declared  to  be  a  body  corporate,  and  by 
the  name  of  the  Yauxhall  Bridge  Company  were  authorised  to 
purchase  land  for  the  purposes  of  the  bridge  and  the  roads  leading 
to  it,  and  to  raise  money  among  themselves  for  the  payment  of 
the  purchase-money,  and  the  expenses  of  the  erection  of  the  bridge 
and  approaches.  By  the  89th  section,  they  were  authorised  to 
erect  turnpike  gates  across  the  bridge  and  across  a  road  leading  to 
it,  and  other  side  gates  and  turnpikes,  and  to  take  and  receive  from 
the  persons  using  the  bridge  certain  specific  tolls,  being  the  tolls  in 
respect  of  which  the  land-tax  is  demanded.  By  the  8rd  section,  the 
shares  of  the  proprietors  were  declared  to  be  personal  estate,  and 
not  in  the  nature  of  real  property. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
Company  of  Proprietors  were  liable  to  be  rated  to  the  land-tax  for 
their  tolls,  and  judgment  was  to  be  entered  accordingly,  either  for 
the  plaintiffs  or  the  defendant : 

The  case  was  argued  in  the  present  Term  (April  80),  by 

BavUl,  for  the  plaintiffs : 

The  Company  contend  that  their  tolls  are  not  subject  to  land-tax, 
under  the  88  Geo.  III.  c.  5,  and  88  Geo.  III.  c.  60.  The  Company 
were  established  by  the  49  Geo.  III.  c.  cxlii.,  and  are  entitled  to  the 
tolls  by  virtue  of  the  89th  section  of  that  Act.     And  by  the  3rd 
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section  it  is  enacted,  "that  all  and  every  the  shares  and  proportions 
of  all  bodies  politic,  corporate,  and  collegiate,  and  all  other  person 
and  persons,  of  and  in  the  said  undertaking  or  the  joint  stock  or 
fund  of  the  said  (Company  of  Proprietors,  shall  be  deemed  personal 
estate,  and  transmissible  as  such,  *and  not  of  the  nature  of  real 
property."  Now,  by  the  4th  section  of  the  88  Geo.  III.  c.  5,  which 
was  "  An  Act  for  granting  an  aid  to  his  Majesty  by  a  land-tax,  to 
be  raised  in  Great  Britain,  for  the  service  of  the  year  1798,"  "  all 
and  every  manors,  messuages,  lands,  and  tenements,  &c.,  and  all 
fishings,  tithes,  tolls,  annuities,  and  all  other  yearly  profits,  and  all 
hereditaments,  of  \vhat  nature  or  kind  soever  they  may  be,  situate, 
lying,  and  being,  happening  or  arising,  within  the  several  and 
respective  counties,"  &c.,  are  subjected  to  the  land-tax.  Then  came 
the  38  Geo.  III.  c.  60,  which  made  the  former  Act  perpetual.  Now, 
the  words  ''tolls"  and  "happening  and  arising  "are  omitted  in 
the  latter  Act;  and  the  Company  therefore  contend,  that  the 
Legislature  did  not  intend  that  the  tax  upon  tolls,  which  are 
specifically  mentioned  in  the  former  Act,  should  be  made  perpetual. 
The  language  of  the  latter  statute  clearly  applies  to  land.  The 
statutes  were  passed  within  a  very  short  period  of  each  other,  and 
the  language  adopted  in  the  two  differs  materially.  It  lies  upon 
the  defendant  to  show  distinctly  that  the  Company  are  liable  to 
the  tax.  This  is  the  first  occasion  upon  which  it  has  been  sought 
to  enforce  the  tax. 

(Pollock,  C.  B.  :  It  may  be  that  up  to  this  time  the  property  had 
not  been  of  such  a  value  as  to  make  the  tax  of  any  consideration.) 

The  various  sections  (1)  of  the  88  Geo.  III.  c.  60,  lead  to  the  conclusion 
that  toils  were  intended  to  be  exempted  for  the  future  from  taxation. 
The  ground  of  the  exemption  may  be  the  public  benefit  derived 
from  property  of  this  nature.  The  Land-tax  Consolidation  Act, 
42  Geo.  III.  c.  116,  s.  12,  may  be  relied  upon  by  the  defendant ; 
but  that  section,  in  truth,  has  no  application  to  the  present  case. 

This  property,  if  personalty,  is  not  subject  to  tax,  for  the  8rd 
section  of  the  88  Geo.  IIL  c.  5,  has  been  repealed  by  the  2  &  3 
WUl.  IV.  c.  12  (2). 

Willes  appeared  for  the  defendant ;  but  the  Court  said  *that 
they  would  hear  him  on  a  future  day,  if  in  the  meantime  they 
should  think  it  necessary.    He  was  not  however  called  upon. 


(1)  See  note  (1),  p.  374,  post. 


(2)  Repealed  by  S.  L.  B.  Act,  1874. 
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The  jadgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  : 

The  qaestion  in  this  case  is,  whether  the  Yaaxhall  Bridge  Com- 
pany are  liable  to  be  rated  to  the  land-tax  in  respect  of  their  tolls. 

The  Company  was  created  by  the  statute  of  49  Geo.  III. 
c.  czlii. ;  and  by  the  1st  section  they  were  declared  to  be  a 
body  corporate,  and,  by  the  name  of  the  Yaaxhall  Bridge  Com- 
pany, were  authorised  to  purchase  land  for  the  purposes  of  the 
bridge  and  the  road  leading  to  it,  and  to  raise  amongst  themselves 
money  for  the  payment  of  the  purchase-money,  and  the  expenses 
of  the  erection  of  the  bridge  and  its  approaches. 

By  the  89th  section  they  were  authorised  to  erect  turnpike  gates 
across  the  bridge,  and  across  a  road  leading  to  it,  and  other  side 
gates  and  turnpikes ;  and  to  take  and  receive  from  the  persons 
using  the  bridge  certain  specified  tolls,  which  are  the  tolls  in  respect 
of  which  the  land-tax  is  demanded. 

By  the  8rd  section  the  shares  of  the  proprietors  were  declared 
to  be  personal  estate,  and  not  in  the  nature  of  real  property  ;  and 
the  first  question  to  be  determined  is,  what  is  the  true  legal  character 
of  the  tolls. 

It  is  quite  clear  that  the  tolls  are  the  property  of  the  body  corporate, 
and  not  of  the  individual  shareholders.  The  shareholders  are 
entitled  to  their  respective  proportions  of  the  profits  when  they 
become  divisible.  But  the  land  on  which  the  bridge  is  built,  and 
the  bridge  itself,  and  the  road  leading  to  it,  are  real  property,  and 
belong  to  the  Company ;  and  no  individual  shareholder  has  any  direct 
or  personal  interest  in  the  carpus  of  the  property  itself. 

Then  what  are  these  tolls?  They  are  a  profit  or  payment 
received  by  the  Company  in  respect  of  the  user  by  passengers  of 
their  bridge  and  roads ;  they  concern  land,  and  are  annexed  to 
land,  and  are  paid  for  and  in  respect  of  the  user  of  the  land.  They 
therefore  fall  directly  within  the  definition  of  tenement,  to  be  found 
in  Coke  Littleton,  19  b  and  20  a,  and  in  2  Bla.  Comm.  page  20; 
and  of  course  they  fall  within  the  definition  of  an  hereditament, 
which  is  the  more  general  word,  and  includes  lands,  tenements, 
and  certain  other  descriptions  of  property :  Co.  Litt.  6  a,  2  Bla. 
Comm.  pp.  16,  17. 

In  the  year  1797  was  passed  the  88  Geo.  III.  c.  5,  ''  An  Act  for 
granting  an  aid  to  his  Majesty  by  a  land-tax  to  be  raised  in  Great 
Britain  for  the  service  of  the  year  1798 ;  "  and,  by  the  4th  section. 


Vauxhall 
Bbidqb  Go. 

V. 
8  AW  Y  BR. 
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the  property  subject  to  the  tax  was  declared  to  be  "  all  and  every 
manors  and  tolls,  annuities,  and  all  other  yearly  profits,  and  all 
hereditaments,  of  what  nature  or  kind  soever  they  be.*'  Tolls  were 
therefore  expressly  declared  subject  to  the  tax;  but  it  is  quite 
clear,  that  either  of  the  words  "  tenements  "  or  *'  hereditaments  " 
would  be  sufficient  to  include  tolls  of  the  character  of  those  now 
in  question. 

In  the  following  year,  1798,  came  the  88  Geo.  III.  c.  60,  "  An  Act 
for  making  perpetual,  subject  to  redemption  or  purchase  in  the 
manner  therein  stated,  the  several  sums  of  money  now  charged  in 
Great  Britain,  and  land-tax,  for  one  year  from  the  26th  of  March, 
1798,"  by  which  it  was  enacted,  that  the  several  and  respective 
sums  of  money  charged  by  virtue  of  the  last-mentioned  Act  on  the 
counties,  &c.,  in  Great  Britain,  in  respect  of  '*  manors,  messuages, 
lands,  tenements,  or  hereditaments,"  in  the  said  Act  mentioned,  to 
be  raised  within  the  space  of  one  year  from  the  26th  of  March,  1798, 
should,  from  and  after  the  expiration  of  the  said  term,  continue 
and  be  raised  and  be  paid  yearly,  from  and  after  the  25th  of  March 
in  every  year  for  ever. 

A  great  number  of  the  sections  (i)  in  this  Act  were  referred  to  on 
the  argument,  and  in  all  of  them  the  subject-matter  on  which  the 
tax  was  to  be  levied  was  described  as  "  manors,  messuages,  lands, 
tenements,  and  hereditaments ; "  and  the  argument  was,  that 
inasmuch  as  ''  tolls  "  were  specially  mentioned  in  the  annual  Act, 
and  omitted  in  that  making  the  tax  perpetual,  the  tax  was  not 
imposed  upon  them,  by  virtue  of  the  well-known  and  established 
rule,  that  every  charge  upon  the  subject  must  be  imposed  by  clear 
and  unambiguous  language:  Denn  v.  Diamond {2).  We  think  it 
impossible  to  read  the  first  section  of  the  latter  statute  without 
being  satisfied  that  it  was  the  clear  intention  of  the  Legislature  to 
continue  permanently  the  annual  tax,  and  that  all  subjects  of 
property  liable  to  the  latter  should  continue  subject  to  the  perpetual 
tax ;  and  we  think  they  have  used  most  clear  and  unambiguous 
words  to  express  their  intention,  as  in  our  judgment  the  use  of  the 
well-known  general  words  ''  lands,  tenements,  and  hereditaments," 
which  have  long  been  the  description  which  comprised  every 
species  of  real  property,  is  the  preferable  mode  of  including  all, 
and  does  include  all. 

It  was  contended,  that  an  argument  in  favour  of  the  exemption 


(1)  Bepealed,  except  88. 1  and  2,  by 
42  Geo.  in.  c.  116,  8.  1.— A.  0. 


(2)  28  R.  B.  237  (4  B.  &  C.  243). 
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arose  from  the  circumstance  that  in  point  of  fact  these  tolls  had 

never  been  taxed.    We  do  not  think  that  this  circumstance  ought 

to  be  of  any  avail  whatever ;  and  the  12th  section  of  the  42  Geo.  III. 

c.  116,  clearly  shows  that  such  works  as  the  Yauxhall  Bridge  were 

contemplated  by  the  Legislature  as  being  subject  to  the  tax. 

It  was  also  argued,  that  the  exemption  in  respect  of  tolls  and 

daties  contained  in  the  122nd  section  of  the  88  Geo.  III.  c.  5, 

excludes  both  tolls  in   question.      We  are,   however,  clearly  of 

opinion  that  the  tolls  and  duties  therein  mentioned  are  the  tolls 

npon  the  ordinary  turnpike  road,  in  which  no  private  interest  or 

profit  exists.    The  tolls  now  in  question  are  in  the  nature  of  private 

property.    We,  *  therefore,  are  clearly  of  opinion  that  the  Vauxhall 

Bridge  Company  are  liable  to  be  rated  to  the  land-tax  in  respect 

of  their  tolls,  this  being  a  tenement  and  hereditament  within  the 

true  meaning  of  the  statute  88  Geo.  III.  c.  60 :  and  our  judgment  is 

for  the  defendant. 

Judgment  fc/r  the  defendant. 


Vauxhall 

Bbidob  Co. 

«. 

Haw^teb. 


[  •510  ] 


TOZEE  V.  MASHFOED  (1). 

(6  Ex.  539-^41 ;  8.  0.  20  L.  J.  Ex.  225 ;  17  L.  T.  65.) 

A  declaration  in  slander,  after  stating  by  way  of  inducement  that  the 
defendant  used  the  words — '*I  have  a  suspicion  that  you  robbed  my  house," 
for  the  purpose  of  expressing,  and  that  the  words  were  understood  as 
expressing,  that  the  plaintiff  had  feloniously  stolen  certain  goods  of  the 
defendant's,  set  out  the  slanderous  words  as  follows:  '*I  (meaning  the 
defendant)  have  a  suspicion  that  you  (meaning  the  plaintiff)  and  B.  have 
robbed  my  house,  (meaning  thereby  that  the  plaintiff  had  feloniously  stolen 
and  carried  away  certain  goods  and  chattels  of  the  defendant),  and  therefore 
I  take  you  into  custody :  "  Held,  that  the  plaintiff  was  not  entitled  to  a 
verdict,  unless  the  jury  found  that  the  words  spoken  by  the  defendant 
imputed  to  the  plaintiff  a  direct  charge  of  felony. 

Gasb  for  slander.  The  declaration,  after  stating  by  way  of 
inducement  that  the  defendant  used  the  words  *'  I  have  a  suspicion 
that  you  robbed  my  house/*  for  the  purpose  of  expressing,  and  that 
the  words  were  understood  as  expressing,  that  the  plaintiff  had 
feloniously  stolen  certain  goods  of  the  defendant's,  set  out  the 
slanderous  words,  as  follows :  ''  I  (meaning  the  defendant)  have  a 
suspicion  that  you  (meaning  the  plaintiff)  and  Bone  have  robbed 
my  house  (meaning  thereby  that  the  plaintiff  had  feloniously  stolen 
and  carried  away  certain  goods  and  chattels  of  the  defendant's), 
and  therefore  I  take  you  into  custody."  Flea,  Not  guilty;  and 
issue  thereon. 

(1)  See  Simmon*  v.  Machell  (1880)  6  App.  Cas.  156,  50  L.  J.  0.  P.  11.— A.  C. 


1861. 
April  28. 

[  539  ] 
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TozEB  At  the  trial  before  Pollock,  C.  B.,  at  the  last  Devon  Assizes,  the 

MA8HF0RD.  learned  Judge  told  the  jury,  that  if  they  found  that  the  defendant 
meant  to  impute  to  the  plainti£f  an  absolute  charge  of  felony,  in 
such  case  the  plaintiff  was  entitled  to  the  verdict ;  but,  on  the 
other  hand,  if  they  should  think  that  he  imputed  a  mere  suspicion 
of  felony,  the  defendant  would  be  entitled  to  the  verdict.  A 
verdict  was  found  for  the  defendant. 

Collier  now  moved  for  a  rule  nisi  to  set  that  verdict  aside  and 
for  a  new  trial,  on  the  ground  of  misdirection : 

It  was  not  necessary  that  the  words  spoken  by  the  defendant 
should  convey  a  direct  charge  against  the  plaintiff  of  having 
committed  a  felony.  If  the  jury  were  satisfied  that  the  words  were 
intended  to  impute  a  felony  to  him,  the  plaintiff  was  entitled  to  the 
verdict.  The  words  are  **  I  have  a  suspicion  that  you  and  Bone 
robbed  my  house,  and  therefore  I  take  you  into  custody." 

(Parke,  B.:   The  words  are  to  be  taken  as  conveying  a  posi- 
tive charge  of  felony.     The  innuendo  explains  the  meaning  of 
[  ♦640  ]      the  word  *"  suspicion  "  to  involve  a  positive  charge  against  the 
plaintiff  of  having  committed  the  crime  of  felony.) 

If  the  words  are  slanderous,  it  is  not  material  that  they  are  spoken 
indirectly  and  obliquely:  Com.  Dig.  Action  upon  the  Case  for 
Defamation,  (E.  1) ;  or  by  way  of  conjecture.  Id.  (E.  8).  The 
instances  cited  under  the  head  of  (F.  IS)  in  the  same  work,  however, 
have  a  contrary  aspect.  In  Curtis  v.  Curtis  (i)  the  words  "  You 
have  committed  an  act  for  which  I  can  transport  you  "  were  held 
actionable ;  and  in  Snell  v.  Webling  (2)  words  which  charged  a 
crime  by  implication  were  held  so. 

(Mabtin,  B.:  The  declaration  would  be  bad,  if  it  charged  the 
defendant  with  merely  saying,  that  he  suspected  the  plaintiff  of 
having  committed  a  felony.) 

The  action  is  maintainable  if  the  words  be  stated  to  have  been 
spoken  maliciously:  Davis  v.  Noak(s).  [He  also  cited  Bac.  Abr. 
tit.  Slander,  (G),  and  Stick  v.  Wisedome  (*).] 

Pollock,  C.  B.  : 
The  rest  of  the  Court  are  clearly  of  opinion,  that  the  direction  to 

(1)  38  E.  E.  606  (10  Bing.  477).  (3)  18  E.  E.  290  (1  Stark.  877). 

(2)  2  Vent.  150.  (4)  Cro.  Eliz.  348. 
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the  jury  was  correct ;  and  as  I  am  by  no  means  dissatisfied  with       Tozeb 

the  verdict,  there  will  be  no  rule.    Many  cases  of  slander  might,    mashpobd. 

no  doubt,  be  cited,  which  were  decided  at  the  period  embraced  by 

the  reports  of  Cro.  Jac.  and  Gro.  Gar.,  which  give  a  colour  to  this 

appUcation ;   but  at  that  period  actions  of  this  description  had 

greatly  increased,  and  it  had  become  necessary  to  put  a  stop  to 

them.    Many  of  those  cases  could  not  be  supported  at  the  present 

day.    I  do  not  mean  to  cast  any  doubt  upon  the  cases  quoted  from 

Bac.  Abr.  and  Gom.  Dig.,  as  it  is  clear  in  the  present  case  that  the 

declaration  alleges  that  the  defendant  made  an  absolute  charge  of 

felony  against  the  plaintiff.     The   direction  was  therefore  right. 

But  the  words  proved  to  have  been   spoken  imputed   *a  mere      [  *''>4i  ] 

Buspicion  of  felony,  and  the  jury  have  so  found ;  and  consequently 

the  verdict  is  right. 

Pabke,  B.,  Platt,  B.,  and  Mabtin,  B.,  concurred. 

Rule  refused. 

IN  THE   EXCHEQUER   CHAMBER. 


(Ebrob  fboh  thb  Goubt  of  Exchbqueb.) 

TUENEE  AND  Others  v.  The  TRUSTEES  of  the  isso. 

LIVERPOOL  DOCKS  (I).  ^K; 

(6  Ex.  643—670 ;  S.  0.  20  L.  J.  Ex.  393 ;  17  L.  T.  212.)  18^»- 

May  20. 
B.  &  Co.,  merchants  at  Liverpool,  sent  orders  to  M.  &  Co.,  merchants  at  »— 

Charleston,  to  ship  on  account  of  B.  &  Co.  a  quantity  of  cotton  for  the  home-  [  643  ] 
ward  voyage  of  their  ship  the  Charlotte,  M.  &  Co.  accordingly  made  con- 
siderable purchases  of  cotton,  and  shipped  it  on  board  the  vessel  of  B.  &  Co. 
The  master  signed  a  bill  of  lading  of  the  cotton,  to  be  delivered  at  Liverpool, 
"  to  order  or  to  our  assigns,  paying  for  freight  for  the  cotton  nothing,  being 
owners*  property ; "  and  M.  &  Co.  indorsed  the  bill  of  lading — **  Deliver  the 
within  to  the  Bank  of  Liverpool,  or  order."  M.  &  Co.  informed  B.  &  Co. 
that  they  had  drawn  bills  upon  them  for  the  cargo  on  their  account  by  the 
Charlotte^  and  desired  them  to  insure  the  cotton.  M.  &  Co.  also  sent  to 
B.  &  Co.  an  abstract  invoice,  which  stated  that  the  cotton  was  shipped  by 
M.  &  Co.  on  board  the  Charlotte  for  Liverpool,  by  order,  and  for  account  and 
risk  of  B.  &  Co.  there,  and  addressed  to  order."  M.  &  Co.  afterwards  sent 
a  full  invoice,  stating  that  the  cotton  was  shipped  for  Liverpool,  **  by  order 
and  for  account  of  B.  &  Co.  there,  and  to  them  consigned."  M.  &  Co.  not 
having  sufficient  funds  of  B.  &  Co.  to  pay  for  the  cotton,  sold  the  bills  to  a 

(1)  Appr.  SchOmam  v.  Lanes,  and  Kreeft  (1875)  L.  E.  10  Ex.  274,  280,  44 

Yi/rka.  Ry.  Co.  (1867)L.  R  2  Ch.  332,337,  L.  J.  Ex.  238.    See  now  Sale  of  Gkwds 

36  L.  J.  Ch.  361 ;  Mirahiia  v.  Imperial  Act,  1893  (56  &  57  Vict.  c.  71),  s.  19(1), 

Ottoman  Bank(lSlH)3  Ex.  D.  164, 173,  (2).— A.  C. 
47  L.   J.  Ex.  418;   dist.  Oabarron  v. 
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Bank  at  Charleston,  and  delivered  to  the  Bank  the  bill  of  lading  so  indorsed 
as  a  security  for  payment  of  the  bills ;  which  were  dishonoured,  and  taken 
up  by  M.  &  Co.  B.  &  Co.  became  bankrupt  before  the  arrival  of  the 
vessel ;  and  on  its  arrival  M.  &  Co.,  by  their  agent,  claimed  to  stop  the  cargo 
in  transitu^  and  it  was  afterwards  stowed  in  the  warehouse  of  the  defen- 
dants. The  assignees  of  B.  &  Co.  having  brought  detinue,  the  defendants 
traversed  the  possession  of  the  assignees,  and  also  set  up  the  right  of 
M.  &  Co.  as  against  them :  Held,  first,  that  the  property  in  the  cotton  did 
not  vest  absolutely  in  B.  &  Co.,  notwithstanding  the  delivery  on  board  their 
ship;  for,  by  the  terms  of  the  bill  of  lading,  M.  &  Co.  reserved  to  them- 
selves SLJus  dispwiendi  of  the  goods,  which  the  master  acknowledged  by 
signing  the  bill  of  lading,  making  the  cotton  deliverable  to  their  order  or 
assigns,  although  by  so  doing  the  master  might  have  exceeded  his  authority. 

Secondly,  that  M.  &  Co.  did  not,  by  their  indorsement  and  delivery  of  the 
bill  of  lading  to  the  Bank,  divest  themselves  of  their  property  in  or  possession 
of  the  goods. 

Thirdly,  that  the  right  of  M.  &  Co.,  as  against  the  plaintiffs,  need  not  be 
specially  pleaded;  and  that  the  objection  to  the  title  of  the  latter  was 
properly  raised  under  the  plea  of  Not  possessed. 

Error  on  a  bill  of  exceptions.  The  action  was  in  detinue  by  the 
plaintiffs,  as  assignees  of  Higginson  and  Dean,  bankrupts,  to 
recover  certain  bales  of  cotton  and  a  quantity  of  plank.  The  first 
count  of  the  declaration  laid  the  property  in  the  bankrupts  before 
their  bankruptcy ;  the  second  count  laid  the  property  in  the  plain- 
tiffs as  assignees.  The  two  first  pleas,  which  were  respectively 
pleaded  to  the  first  and  second  counts,  traversed  the  property  in  the 
goods  as  alleged  in  those  counts.  Third  plea  to  the  whole  declara- 
tion :  *that  the  goods  and  chattels  were  the  goods  and  chattels  of 
certain  persons  united  in  copartnership  for  the  purpose  of  carrying 
on  the  trade  of  bankers,  according  to  the  statute  in  that  behalf 
made  &c.,  and  called  ''  The  Bank  of  Liverpool,"  as  against  the 
plaintiffs  as  assignees  as  aforesaid ;  wherefore  the  defendants,  at 
the  commencement  of  the  suit,  detained,  and  still  do  detain  the  said 
goods;  qtue  est  eadem  &c.  Verification.  The  plaintiffs  joined 
issue  upon  the  two  first  pleas,  and  replied  to  the  third  by  traversing 
the  property  in  the  goods  as  alleged  in  the  plea. 

The  cause  was  tried  before  Wightman,  J.,  at  the  Liverpool 
Summer  Assizes,  1849 ;  and  the  facts  stated  in  the  bill  of  exceptions 
(so  far  as  material)  are  as  follows : 

On  the  18th  of  November,  1847,  a  fiat  in  bankruptcy  issued 
against  Jonathan  Higginson  and  Richard  Dean,  of  Liverpool, 
merchants,  who  carried  on  business  under  the  firm  of  Barton, 
Irlam,  and  Higginson,  under  which  they  were  adjudged  bankrupt 
on  an  act  of  bankruptcy  committed  by  them  on  the  11th  of  Novem- 
ber, 1847.     Higginson  and  Dean  were,  up  to  and  at  the  time  of 
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their  bankraptcy,  owners  of  the  ship  Charlotte,  Garter  master,  and      Turner 
also  of  the  ship  Higgimon  (l).  Trusteed  op 

On  the  10th  of  August,  1847,  the  Charlotte  sailed  from  Liverpool   '^^  ^^^l 
for  Charleston,  consigned  to  Menlove  &  Co.,  with  a  cargo  of  salt 
and  coal,  and  some  goods  on  freight. 

On  the  18th  of  August,  1847,  Barton,  Irlam,  and  Higginson 
wrote  to  Menlove  &  Go.  as  follows : 

"  Dbab  Sirs, — ^Enclosed  we  beg  to  hand  you  copy  of  what  we  wrote 
you  per  Charlotte,  which  vessel  got  well  away  on  the  11th  inst.,  and 
we  hope  may  have  a  good  run  out  *to  your  port.  We  enclose  you  [  ••'>^6  ] 
duplicate  bill  of  lading  for  407  tons  salt,  and  50  tons  coals ;  regard- 
ing the  disposal  of  which  your  Mr.  Menlove  will  address  you  per 
ibis  mail,  and  you  will  please  give  your  best  attention  to  the  same. 
He  has  also  written  you  regarding  the  plank. 

"  As  regards  the  homeward  voyage,  we  would  wish  you  to  ship 
on  our  account  about  1,000  bales  cotton,  keeping  to  that  quality 
which  may  be  relatively  the  cheapest  in  your  market ;  and  you  may 
be  picking  up  the  same  in  small  quantities,  if  you  consider  it  to  our 
interest,  so  as  not  to  detain  the  vessel  on  your  side.  The  remain- 
der she  can  take  on  freight ;  but  if  you  find  any  difficulty,  or  any 
detention  is  likely  to  take  place  in  obtaining  freight,  we  do  not  mind 
taking  the  whole  on  our  own  account ;  and  we  leave  you  to  carry  out 
the  operation  for  us,  feeling  sure  you  will  in  all  respects  keep  our 
interests  in  view.  We  want  the  Charlotte  back  as  soon  as  ever  you 
can  send  her  to  us. 

'•  We  hope  to  obtain  the  very  best  rate  for  what  exchange  you 
have  to  pass  upon  us.  "  We  remain,  &c. 

"  Per  Pro.  Barton,  Irlam,  and  Higginson, 

"  H.  Parsons." 

"  Should  freights  be  under  J  per  lb.,  ship  the  whole  cargo  on  our 
account." 

To  the  above  letter  Menlove  &  Go.  sent  the  following  answer : 

"  Charleston,  So.  Ca.,  10th  Sept.,  1847- 
"  Per  Boston  steamer  of  16th  inst. 
"Dup.  New  York  pkt.  of  16th  inst. 
"  Dear  Sirs, — ^Your  esteemed  favour  of  the  18th  ultimo  has  been 
received,  to  which  we  have  given  our  careful  attention,  and  shall 

(1)  The    circumstances   relating  to  parties,  confined  to  the  CAaWo^ ;  and 

each  vessel    being  similar,   and   the  therefore  the  facts  as  to  the  Higginson 

same  question  arising  as  to  each,  the  are  omitted, 
argument  was,   by  consent   of   both 
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TuRMKR      consult  your  interest  in  all  operations  for  your  account.     We  have 

Trusters  of  picked  up  about  260  bales  upland  cotton  for  the  Charlotte^  @  11^ 

p^o^L  Docks.  ^^^  ^^^  P®^  ^^'  middling  *and  middling  fair  qualities ;  but  our 

[  *546  ]      factors  do  not  appear  anxious  to  sell.    We,  however,  keep  our  eye 

on  the  market,  and  buy  when  we  find  a  good  opportunity. 

"  The  market  is  quite  stiff  to-day,  owing  to  the  bettered  state  of 
the  New  York  market. 

"  Yours  most  truly, 
"  Sept.  11.  "  Edward  Mbnlove  &  Co." 

"  P. 8.  We  addressed  you  yesterday  per  this  conveyance;  to-day 
we  have  purchased  92  bales  cotton,  for  your  account,  in  small 
parcels,  at  11  and  12^  per  lb.  middling  to  fully  fair  qualities.  The 
market  is  stiffening,  and  the  weather  continues  very  bad. 

"E.  M.  &Co." 

"  Sept.  11,  P.  N.  Y.  Pkt.  16th  inst." 

''After  the  above  was  mailed  to-day,  we  purchased  forty-nine 
bales  upland  cotton  for  your  account,  @  llj  per  lb." 

A  letter,  dated  the  17th  of  September,  advised  a  further  purchase 
of  150  bales  of  cotton ;  and  by  a  letter  of  the  2l8t  of  September, 
Menlove  &  Co.  announced  the  arrival  of  the  Charlotte  on  the  19th 
instant. 

On  the  28rd  of  September,  Menlove  &  Co.  wrote  as  follows : 

"Dear  Sirs, — We  had  the  pleasure,  on  the  21st  instant,  of 
advising  the  safe  arrival  of  the  Charlotte,  and  the  sale  of  her  inward 
cargo,  which  has  been  discharging  with  all  possible  despatch  until 
to-day,  when  the  rain  has  somewhat  impeded  our  progress.  We 
hope  it  will  not  be  of  long  duration,  but  at  this  season  the  weather  is 
always  very  unsettled.  To-day  we  valued  on  your  good  selves,  @  sixty 
days,  favour  of  A.  G.  Rose,  Esq.,  cashier,  for  4,000Z.  sterling,  at  7^  % 
premium  of  exchange,  which  please  honour,  being  on  account  of  pur- 
[  *5*7  ]  chases  of  cotton  per  Charlotte.  *We  have  not  had  a  single  inquiry 
for  freight,  and  other  vessels  partly  loaded  are  brought  to  a  stand. 

**  Yours  truly, 

"  Edward  Menlove  &  Co." 

On  the  25th  of  September,  Menlove  &  Co.  wrote  as  follows : 

"  Dear  Sirs, — We  have  just  time,  by  this  day's  mail,  to  own 
receipt  of  your  valued  favour  of  8rd  instant,  which  has  had  our 
attention.    To-day  we  have  drawn  on  you,  @  sixty  days,  for  1,000Z. 
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sterling,  @8%  exchange,  favoar  Jos.  Lawton  &  Co.,  and  a  small      turner 
draft  at  sight  for  15/.,  at  9  %,  favour  Mr.  Richard  Green,  which  we  trusi^s  op 
sold  to  Captain  Carter,  otherwise  would  not  have  drawn  one  so  J;""  ^i^^' 
small.    Please  honour  them.     Cotton  market  dull.     Shall  write 
you  fully  by  to-morrow's  mail.    Truly, 

"Edward  Menlovb  &  Co." 

"P.S.  We  think  the  cargo  of  the  Charlotte  will  be  entirely 

discharged  by  Monday  or  Tuesday  next. 

"E.  M.  &  Co." 

On  the  9th  of  October,  Menlove  &  Co.  wrote  a  letter  containing 
the  following  passages :  "  We  hope,  although  over  1,000  bales  of  the 
Charlotte' 9  cargo  was  bought  before  the  recent  unfavourable  advices, 
that  the  Liverpool  market  will  have  revived  before  her  arrival  with 
you,  which  we  hope  will  be  about  the  1st  or  5th  of  November.  To- 
day we  bought  for  the  Charlotte  141  bales  of  cotton,  @  10} ,  lOf 
per  bale,  good  middling,  middling  fair,  and  fair  qualities,  which 
please  note  for  insurance ;  and  also  about  75  feet  planks,  &c." 

"  P.S.  We  have  engaged  a  draft  on  yon  for  about  750  sterling,  @ 
60  d/s,  @  7J  %  premium,  to  be  delivered  in  a  few  days." 

On  the  11th  of  October,  Menlove  &  Co.  advised  a  further  purchase       [  648  ] 
of  59  bales  of  cotton ;  and  on  the  next  day  they  wrote  as  follows : 

'*  Charlbston,  So.  Ca.  12th  Oct.  1847. 

"  Deab  Sirs, — Referring  to  our  several  respects,  we  have  the  plea- 
sure of  informing  you  that  the  Charlotte  finished  her  loading  to-day, 
and  we  have  engaged  a  steamer  to  tow  her  to  sea  at  daylight 
to-morrow.  We  are  unable  to  forward  the  invoice  of  her  cotton,  as 
much  difficulty  has  been  met  with  in  getting  the  bills,  one  of  which 
is  still  wanting;  but  you  shall  have  it  per  next  steamer,  which 
may  be  in  time  for  you. 

**  Annexed  is  invoice  of  74,871  feet  pitch  pine  plank,  amounting 
to  $1,201.50  which  we  hope  will  be  satisfactory,  and  would  remark 
that  several  of  the  two-inch  plank  were  cut  on  board  to  make  stow- 
age. Tou  have  also  freight  list  inwards,  amounting  to  $94.87  to 
your  credit,  and  account  sales  of  salt  and  coal  $4,559.69  in  cash  11th 
November  next,  and  we  credit  your  account  in  conformity,  feeling 
much  pleasure  that  the  shipment  has  resulted  so  favourably.  We 
hope  that  this  cargo  will  arrive  to  a  good  market,  as  we  have 
exercised  every  precaution  and  attention  in  buying,  which  (for  over 
1,000  bales)  was  purchased  before  the  recent  unfavourable  advices 
from  your  side,  which  came  to  hand  a  few  days  ago. 
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TuBNBu  "  We  shall  use  our  best  exertions  for  the  Higginson,  which  has 

Truhtees  of  not  yet  arrived  ;  and  as  the  cotton  market  is  inclining  a  little  down- 
^^^  Docks,  ^^^^b,  we  intend  waiting  a  few  days  before  buying  for  you,"  &c. 


POOL 


The  invoice  was  as  follows : 


"  Invoice  lumber  shipped  by  E.  Menlove  &  Co.  on  board  the  Br. 
[  ^649  ]      ship  Charlotte,  Carter  master,  for  Liverpool,  by  *order  and  for  account 
and  risk  of  Messrs.  Barton,  Irlam,  and  Higginson  there,  and  addressed 
to  order. 

"  Purchased  80th  September,  1847 :  I        cts. 

44,860  feet  4-inch  pitch  pine  plank 
80,011  feet  2-inch        ditto      ditto 


74,871  feet,  @  $15  p.m.        .        .  1,123    06 

"  Charges : 

To   wharfage    and    proportion    of 

B/ Lading      ....  37    81 

1,160    87 
To  commission,  3J%     ...  40    63 

$1,201     50 

"  Charleston,  So.  Ca.  **  Edward  Mbnlovb  &  Co." 

"  11th  Oct.  1847." 

On  the  16th  of  October,  1847,  Menlove  &  Co.  wrote  as  follows : 

"  Dear  Sirs, — The  Charlotte  got  safely  to  sea  on  the  13th  inst. 
and  we  hope  has  had  a  good  run  out.  Our  cotton  market  is  very 
quiet,  and  we  are  looking  out  for  some  purchases  on  your  account 
for  the  Higginson,  who  has  not  yet  made  her  appearance  ;  but  we 
shall  look  for  her  daily,  and  think  her  salt  will  meet  a  good 
market. 

"  Fair  cotton  is  worth  lOJd.  or  lOfd.  per  pound  ;  but  if  the  next 
advices  from  you  are  better,  an  advance  will  at  once  take  place 
here  ;  so  we  intend  buying  before  the  accounts  are  received,  though 
it  is  impossible  to  see  what  course  prices  will  take. 

"We  have  drawn  on  you  for  4,000Z.  @  7^%,  23  Sept. ;  15/.  @  9%, 
25  Sept.;  and  1,000L  @  8%,  2,000Z.  @  8%,  13  Oct.;  and  to-day 
3,3122.  11«.  @  8%;  all  of  which  please  honour,  being  for  the  cargo 
on  your  account  per  Charlotte.  We  deferred  drawing  as  long  as 
possible  for  the  early  purchases,  to  give  the  ship  time  to  be  with 
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you  before  the  drafts ;  and  as  the  money  market  was  so  stringent,      XnitNKB 
we  thought  a  little  time  woald  be  acceptable  to  you.  Thdbtees  op 

"Please  insure  per  Charlotte  $54,832.44  on  cotton,  and  $1,201.6    ™^  \V!^^, 
on  plank.  "  Yours  truly,  [  550  j 

"Edward  Mbnlovb  &  Co." 

On  the  19th  of  October,  Menlove  &  Co.  wrote  to  Barton  <fe  Co. 
incloeing  the  following — 

"  Abstract  invoice  of  1,268  bales  upland  cotton  shipped  by  Edward 
Menlove  &  Co.  on  board  the  Br.  ship  Charlotte,  Carter  master,  for 
Liverpool,  by  order  and  for  account  and  risk  of  Messrs.  Barton,  Irlam, 
and  Higginson  there,  and  addressed  to  order : 

"  Al.  207.     1,268  bales  upland  cotton, 

amounting,  per  invoice,  to     . 
"  Charges : 

To  shipping  expenses    . 

To  commission       .... 


"  Charlbston,  So.  Ca.  "  Edward  Menlove  &  Co." 

"  Oct.  18th,  1847." 

On  the  28rd  of  October,  1847,  Menlove  &  Co.  wrote,  inclosing  the 
invoice  of  the  cotton,  and  also  duplicate  invoice  of  lumber,  and  the 
account  current.     This  letter  contained  the  following  passage  : 

"  The  Bank,  to  whom  our  drafts  on  you  were  sold,  required  the 
delivery  of  B/L,  which  we  thought  best  to  comply  with,  and  thereby 
obtained  the  very  highest  rate  of  exchange  that  in  consequence 
of  the  uneasiness  felt  by  purchasers  of  drafts  on  England  caused  by 
the  monetary  embarrassments  there." 

The  invoice  commenced  thus:  ''Invoice  of  1,263  bales  upland 
cotton,  shipped  by  Edward  Menlove  &  Company  on  board  the  British 
ship  Charlotte,  Carter  master,  for  Liverpool,  by  order  and  for 
a/c  of  Messrs.  Barton,  Irlam,  and  Higginson  there,  and  to  them 
consigned."  It  then  specified  *the  days  on  and  prices  at  which  the  [  *^^^  1 
different  lots  of  cotton  were  purchased,  and  contained  a  charge  for 
commission. 


$ 

cts. 

52,847 

49 

680 

71 

52,978 

20 

1,854 

24 

$54,882 

44 

3H4  1851.    EX.  CH.    6  EX.  551—552.  [b.r. 

TuBMKR  On  the  12th  of  October,  1847,  the  master  of  the  Charlotte  signed 

Trusters  of  and  delivered  to  Menlove  &  Co.  the  following  bill  of  lading : 
POOL  DooKs.  ''  Shipped  in  good  order  and  condition  by  Edward  Menlove 
&  Company,  of  Charleston,  upon  the  good  ship  or  vessel  called  the 
Br.  ship  Charlotte,  whereof  Carter  is  master  for  this  present  voyage, 
and  now  lying  in  the  port  of  Charleston,  and  bound  for  Liverpool, 
1,268  bales  upland  cotton,  74,871  feet  plank,  under  deck,  being 
marked  and  numbered  as  per  margin,  and  to  be  delivered  in  the 
like  good  order  and  condition  at  the  aforesaid  port  of  Liverpool,  all 
and  every  the  dangers  and  accidents  of  the  seas  and  navigation  of 
whatsoever  nature  and  kind  excepted,  unto  order,  or  to  our  assigns, 
he  or  they  paying  freight  for  the  said  goods,  viz.,  for  cotton  in 
round  bales,  cotton  in  square  bales,  nothing,  being  owners' 
property,  without  per  cent.,  primage,  and  average  accustomed.  In 
witness,  <&c.    Dated  in  Charleston,  this  12th  day  of  October,  1847. 

"W.R.  Carter." 
The  bill  of  lading  was  indorsed  thus : 

*'  Deliver  the  within  to  the  Bank  of  Liverpool,  or  order. 

"Edward  Menlove  &  Co." 

The  bill  for  15Z.  was  paid  by  Messrs.  Barton,  Irlam,  andHigginson, 
on  the  19th  of  October,  1847.  The  bills  for  1,000Z.  and  4,0001. 
were  accepted  by  them  on  the  presentment  thereof,  but  were 
refused  payment.  The  other  bills  were,  on  presentment,  refused 
acceptance. 

The  Charlotte  arrived  at  Liverpool  on  the  26th  of  November,  1847, 
and,  on  the  following  day,  notice  was  given  to  the  master  that 
Menlove  &  Co.  claimed  to  stop  the  cargo  in  transitu,  and  required 
him  to  deliver  it  to  the  Bank  of  Liverpool  on  their  account.  On 
[  ♦562  ]  the  11th  of  February,  *1848,  the  cargo  was,  by  consent,  stowed 
in  the  warehouse  of  the  defendants. 

It  was  proved  that  the  bills  of  lading  were  in  the  form  usual  in 
the  American  trade ;  and  that  when  bills  of  lading  are  transferred, 
it  is  not  the  practice  of  merchants  to  inquire  for  the  invoice  or 
correspondence,  or  anything  but  the  bill  of  lading.  It  also 
appeared,  from  the  depositions  of  merchants  of  experience  at 
Charleston,  that  when  a  merchant  at  that  port  is  placed  in  posses- 
sion of  an  order  for  the  purchase  of  produce  from  an  English 
correspondent,  the  invariable  usage  is  to  reimburse,  unless  other- 
wise placed  in  funds,  by  drawing  bills  of  exchange  on  the 
European    house.     The    usual    course    of    business    is,    for   the 
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merchant    who    executes  an   order  embracing   the   pdrcha^  of      Tuimer 
produce  for  a  merchant  in  England,  to  draw  bills  on  the  latter,  trus'^bs  of 
and  to  raise  the  money  by  negotiating  the  bills.     This  negotiation    ™^^  do^ks 
generally  takes  place  with  a  Bank,  but  sometimes  with  other  dealers 
in  bills  ;  when  the  bill  is  taken  by  a  Bank,  it  is  always  drawn  pay- 
able to  the  cashier;  when  negotiated  to  a  private  dealer,  it   is 
drawn  as  he  may  direct.    In  such  negotiation  the  bill  is  not  said 
to  be  discounted,  as  it  is  almost  always  sold  at  an  amount  exceed- 
ing the  nominal  value.    Dealers  in  exchange,  whether  Banks  or 
individuals,  when  they  have  not  full  confidence  in  the  strength  of 
the  bills  at  both  ends,  generally  require  the  bill  of  lading  trans- 
ferred as  additional  security.     The  highest  exchange,  however,  is 
obtained  for  bills  bought  without  such  security,  as  they  are  bills 
drawn  on  parties  whose  characters  stand  high. 

The  plaintiffs'  counsel  objected  to  the  reception  of  certain 
portions  of  the  evidence  offered  on  behalf  of  the  defendants; 
but  the  evidence  was  admitted  by  the  learned  Judge,  who  expressed 
an  opinion  that  the  evidence  objected  to  did  not  carry  the  case 
further  in  favour  of  the  defendants.  The  plaintiffs'  counsel  also 
contended,  that,  under  the  above  circumstances,  the  property  and 
possession  of  the  goods  in  question  vested  absolutely  in  Barton, 
*Irlam,  and  Higginson,  on  the  delivery  on  board  their  ship,  so  that  [  •653  ] 
all  rights  of  lien  and  stoppage  in  transitu  of  Menlove  &  Go.  were 
then  at  an  end ;  and  that  such  rights  were  not  revested  by  Menlove 
&  Co.  taking  the  bills  of  lading  to  their  own  order,  contrary  to  their 
contract ;  that  the  master  had  no  authority  to  sign  such  bills  of  lading; 
and  even  if  Menlove  &  Go.  had  such  rights  of  lien  and  stoppage 
in  transitu,  they  could  not  transfer  them.  Also,  that  any  defence 
of  lien  or  stoppage  in  transitu  should  have  been  specially  pleaded. 

It  was  agreed  on  both  sides  that  there  was  no  question  of  fact 
for  the  jury ;  and  that  the  learned  Judge  should  direct  them  how 
they  should  find  their  verdict :  and  being  of  opinion,  upon  all  the 
facts  of  the  case,  that  Menlove  &  Go.  had  not  delivered  the  cotton 
on  board  the  ship  to  be  carried  for  and  on  account  and  at  the  risk 
of  the  vendees,  but  that  they  intended  to  preserve  their  rights  as 
unpaid  vendors,  he  directed  a  verdict  for  the  defendants. 

A  bill  of  exceptions  having  been  tendered  to  this  ruling  of  the 
learned  Judge,  the  case  was  argued,  in  last  Michaelmas  vacation 
(Nov.  80  and  Dec.  2  (i) ),  by 

(1)  Before  Patteson,  J.,  Coleridge,  J.,  Wightman,  J.,  Erie,  J.,  Williams, 
J.,  Talfourd,  J. 
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TuKNKB  Crompton  (Blackburn  with  him),  for  the  plaintiffs : 

Thustbes  of  The  principal  question  is,  whether,  upon  the  above  documents  and 
POOL  Docks,  evidence,  the  learned  Judge  was  correct  in  directing  a  verdict  for  the 
defendants.  It  is  submitted  that  the  property  and  right  of  possession 
of  the  goods  in  question  vested  in  Barton  &  Co.  by  the  delivery  on 
board  their  vessel.  Any  right  of  lien  or  stoppage  in  transitu  was  gone 
when  the  goods  were  put  on  board  the  vendees'  ship,  to  be  carried  for 
them  and  on  their  account  and  risk :  Van  Casteel  v.  Booker  (i),  /n  re 
Htimberaton  (2),  Coxe  v.  Harden  (3).  The  distinction  is  well  established, 
that  where  goods  are  shipped  on  board  a  chartered  vessel,  the  right 
[  *554  ]  of  stoppage  in  transitu  ^remains,  because  the  master  is  the  agent  of 
the  shipper,  and  in  the  situation  of  a  bailee  or  carrier ;  but  if  the  con- 
tract is  to  deliver  on  board  the  purchaser's  own  ship,  the  transitus  is 
determined  by  the  delivery.  In  Abbott  on  Shipping,  part  4,  ch.  2  (4)» 
it  is  said  "  The  doctrine  in  Vallejo  v.  Wheeler  (5),  and  Mackenzie  v. 
Rowe  (6),  continued  unimpeached ;  and  although  it  had  been  deter- 
mined in  the  case  of  Bohtlingk  v.  Inglis  (7),  that  the  delivery  of  goods 
on  board  a  ship,  of  which  the  vendee  was  the  charterer,  was  not  such 
a  delivery  to  him  as  would  preclude  the  right  of  the  vendor  to  stop 
them  in  transitu  in  case  of  the  vendee's  insolvency ;  it  was  held,  in 
a  case  in  which  a  vessel  had  been  chartered  for  a  term  of  years, 
during  which  period  the  charterer  was  to  have  the  entire  disposition 
and  control  of  her,  that  the  vessel  was  the  charterer's  own,  and 
that  the  delivery  of  goods  to  his  order  on  board  was  the  same  thing 
as  delivery  into  his  warehouse  "  (a).  The  law  is  stated  in  similar 
terms  in  the  same  work,  pt.  4,  ch.  11.  (9).  The  property  in  these 
goods  having  vested  absolutely  in  Barton  &  Co.,  the  indorsement 
by  the  master  of  the  bill  of  lading,  making  the  goods  deliverable  to 
other  persons,  can  be  of  no  avail.  In  Ogle  v.  Atkinson  (lo),  it  was 
held,  that  a  delivery  of  goods  to  the  plaintiff's  order  on  board  his 
ship  vested  the  property  in  him,  notwithstanding  the  master, 
through  a  misrepresentation  by  the  agent,  signed  a  bill  of  lading 
in  blank,  which  the  agent  indorsed  to  another  party.  Sir  W.  Scott, 
in  delivering  judgment  in  The  Constantia  (ii)  says,  "  The  mercantile 

(1)  76  E.  E.  729  (2  Ex.  691).  (8)  Fowler  v.  Kymer  or  M'TaggaH, 

(2)  1  De  Qex,  Bank.  Cas.  262.  died  in  Ingli*  y.  Uaherwood,  1  East, 

(3)  7  E.  E.  570  (4  East,  211).  615,  and  3  East,  396;    see  4  B.  E. 

(4)  P.  289,  8th  ed.  [see  pp.  814, 834,  485 ;  7  B.  R  499. 

14th  ed.].  (9)  P.  522,  8th  ed.  [14th  ed.  834]. 

(5)  Cowp.  143.  (10)  15  E.  E.  647  (6  Taunt.  769). 

(6)  2  Gamp.  482.  (11)  6  Eob.  Adm.  Bep.  327. 

(7)  7  B.  E.  490  (3  East,  381). 
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law  I  take  to  be  clear  and  distinct,  that  the  seller  has  not  a  right  Turner 
to  vary  the  consignment,  except  in  the  case  above  stated/'  that  is,  trustees  of 
where  the  goods  are  shipped  without  orders.  "  The  mischief  ^^  docks 
and  inconvenience  that  would  ensue  on  a  contrary  supposition 
*are  extreme.  The  goods  might  be  put  on  board,  and  might  lie  at  [  *555  ] 
the  risk  of  the  consignee  for  two  or  three  months  ;  and  if  the  con- 
signor could  come  and  resume  them  at  pleasure,  it  would  place  the 
consignee  in  a  situation  of  great  disadvantage,  that  he  should  be 
exposed  to  the  risk  during  such  a  length  of  time,  for  an  object  which 
might  be  eventually  defeated  at  any  moment,  by  the  capricious  or 
interested  change  of  intention  in  the  breast  of  the  consignor.  It 
would  be  to  expose  the  consignor  altogether  to  the  mercy  of  the 
seller."  Here  the  contract  was  distinct,  that  the  goods  should  be 
delivered  to  Barton  &  Co.  on  board  their  ship,  which  was  sent  to 
receive  them.  It  is  true,  the  foreign  merchant  is  under  no 
obligation  to  comply  with  the  order  sent,  but  may  ship  the  goods 
to  his  own  order,  deliverable  upon  payment  of  freight ;  but  in  that 
case  the  consignee  may  refuse  to  accept  the  goods.  Here,  however, 
it  is  clear,  that  Menlove  &  Go.  intended  the  property  to  pass  to 
Barton  &  Co.  on  delivery ;  for  by  the  letter  of  the  16th  of  October 
they  say,  that  they  have  drawn  the  bills  of  exchange  at  a  long  date, 
in  order  to  give  Barton  &  Co.  time  to  realise  money  by  the  sale 
of  the  goods.  The  fact  that  the  goods  are  stated  in  the  bill  of 
lading  to  be  the  owner's  property  and  freight  free,  shows  that  the 
contract  was  one  of  absolute  sale,  to  be  executed  by  delivery  on 
board  their  vessel.  Menlove  &  Co.  could  have  no  right  to  use  the 
vessel  of  Barton  &  Co.  for  the  purpose  of  carrying  their  own  goods 
"  freight  free,"  neither  could  they  have  any  right  to  pledge  the 
goods  increased  in  value  by  the  amount  of  the  freight.  The  fact 
that  the  goods  were  shipped  at  the  risk  of  Barton  &  Co.,  also 
shows  that  the  contract  was  for  the  delivery  of  the  goods  to 
them  on  board  their  ship  in  America  and  not  at  Liverpool.  The 
master  had  no  authority  to  sign  a  bill  of  lading  contrary  to  his 
express  instructions.  Menlove  &  Co.  might  have  sued  Barton  &  Co. 
for  goods  sold  and  delivered  the  moment  they  were  put  on  board 
their  vessel.  Suppose  the  *goods  had  perished  at  sea  before  the  [  *55G  ] 
28rd  of  October,  could  Barton  &  Co.  on  that  account  have  refused 
to  accept  the  drafts,  or  could  their  underwriters  have  successfully 
traversed  their  interest.  Again,  suppose  that  by  the  wrongful 
act  of  the  mariners  the  goods  had  been  damaged,  could 
Menlove  &  Co.  have  maintained  an  action  on  the  bill  of  lading 

25—2 
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TuRNEB  against  Barton  &  Co.?  Clearly  not,  for  it  was  a  contract  by  the 
TRDSTEB8  OK  Hiaster  to  carry  the  owners'  property  for  nothing.  Mitchel  v.  Ede  (i) 
POOL  ^cKs  ^^  distinguishable,  since  in  that  case  it  was  not  contrary  to  the 
master's  duty  to  bring  home  the  goods  on  freight.  The  Court  there 
considered,  that  the  bill  of  lading  was  not  conclusive  as  to 
the  vesting  of  the  property,  because  it  was  explained  by  other  cir- 
cumstances. In  Wait  V.  Baker  (2),  the  ship  was  chartered  by  the 
vendor  for  the  use  of  the  vendee,  and  the  master  was  in  the  situa- 
tion of  agent  for  both  parties.  Van  Casteel  v.  Booker  {i)  is  an 
authority  in  the  plaintiff  *s  favour.  There  the  bill  of  lading  was, 
"he  or  they  paying  freight  free;"  in  this  case  it  is  ** nothing, 
being  owners'  property,  without  per  cent.,  primage  and  average 
accustomed."  That  case  shows  that  all  the  circumstances  must  be 
looked  at,  in  order  to  see  whether  or  no  it  was  the  intention  of  the 
parties  that  the  property  should  pass.  In  EUerahaw  v.  Magiiiac  (4), 
which  is  cited  in  Van  Caateel  v.  Booker,  it  was  held  that  the  vendor 
had  a  right  to  vary  the  consignment.  In  Jenkyna  v.  Brown  (s),  the 
cargo  was,  at  the  time  of  the  shipment,  the  property  of  the  plaintiff's 
agent,  and  there  was  no  evidence  of  an  intention  to  pass  it.  A  bill 
of  lading  in  the  ordinary  form  is  a  mere  contract  for  carriage,  and 
where  a  person  carries  his  own  goods  in  his  own  ship  no  bill  of 
lading  is  necessary.  Here  the  bill  of  lading,  coupled  with  the  other 
circumstances,  shows  that  the  property  vested  in  the  consignees, 
and  that  the  shippers  were  merely  their  agents.  Where  there  is  a 
delivery  of  goods,  with  an  intention  to  pass  the  property,  the 
[  •557  ]  vendor  cannot  subject  *them  to  any  right  of  lien  or  control :  Howes 
V.  Ball  (6).  The  owners  themselves  having  made  a  special  contract 
for  the  employment  of  their  ship,  it  was  not  competent  for  the 
master  to  annul  such  contract,  and  substitute  another  for  it  with 
the  other  contracting  party :  Abbott  on  Shipping,  p.  130,  8th 
edit.  (7) :  Burgon  v.  Sharpe  (8),  Dewell  v.  Moxon  (9).  There  is  a  class 
of  cases  which  show  that  a  bill  of  lading  will  not  control  the 
rights  which  a  shipowner  has  reserved  to  himself  by  the  charter- 
party  :  Sma^l  v.  Moates{\o),  Sarille  v.  Campion  (11).  The  indorse- 
ment of  a  bill  of  lading  does  not  of  itself  operate  as  a  transfer  of 
the  property,  but  is  only  evidence  of  it :  Newsom  v.  Thornton  (12), 

(1)  62  R.  R.  525  (11  Ad.  &  EI.  888).  (7)  14th  ed.  p.  165. 

(2)  76  E.  E.  469  (2  Ex.  1).  (8)  11  E.  E.  788  (2  Camp.  529). 

(3)  76  E.  B.  729  (2  Ex.  691).  (9)  1  Taunt.  391. 

(4)  Po9t,  p.  398,  w.  (1).  (lO;  35  E.  R.  613(9  Bing.  574). 

(6)  19  L.  J.  Q.  B.  286.  (11)  21  E.  E.  376  (2  B.  &  Aid.  503) 

(6)  31  R.  R.  256  (7  B.  &  C.  481).  (12)  8  R.  B.  378  (6  East,  17). 
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Haille  v.  Smith  (i).     Secondly,  even  if  a  right  of  lien  did  exist,  it      Tubnbk 

could  not  be  transferred.    A  lien  is  a  personal  right,  and  continues  trustees  of 

only  so  long  as  the  possessor  holds  the  goods :  M'Combie  v.  Davies  (2),   ^^"  ^^ifg 

Dauiigny  v.  Daval  (3),  Legg  v.  Evans  (4).     Thirdly,  the  lien,  if  any, 

should  have  been  specially  pleaded.    As  Menlove  &  Go.  had  in  their 

hands  some  funds  of  Barton  &  Co.,  they  were  not  in  the  situation 

of  unpaid  vendors.      Mason  v.  Farnell  (5)  decided,  that  in  detinue 

the  defendant  cannot,  under    the    pleas  of  non  detinet  and  not 

possessed,  show  that  he  had  a  common  interest  with  the  plaintiff 

in  the  property  sought  to  be  recovered.     That  decision,  however, 

is  at  variance  with  Lane  v.  Tewson  (e),  in  which  the  Court  of  Queen's 

Bench  held,  that  in  detinue  a  lien  might  be  set  up  under  a  plea 

that  the  goods  were  not  the  goods  of  the  plaintiff.    Fourthly,  the 

evidence  objected  to  was  improperly  received.     That  would  entitle 

the  plaintiff  to  a  venire  de  novo, 

(WiOHTMAN,  J. :  Nothing  was  left  to  the  jury,  therefore  they 
could  not  have  been  influenced  by  that  evidence.) 

Cowling  {Knowles  and  Watson  with  him),  for  the  defendants:  t  ^^^  ] 

The  learned  Judge  was  correct  in  directing  a  verdict  for  the 
defendants.  It  is  material,  in  the  first  place,  to  advert  to  the 
relative  position  of  the  parties.  At  the  time  the  order  was  sent  to 
Menlove  &  Co.,  they  were  unprovided  with  funds  to  make  the  pur- 
chases, with  a  trifling  exception.  Then,  what  is  the  usage  of  trade  ? 
The  course  of  dealing  at  Charleston  is  to  purchase  produce  for 
cash ;  and  that  is  obtained  by  the  merchant  at  Charleston  drawing 
bills  on  the  merchant  in  England,  and  when  those  bills  cannot  be 
sold  without  additional  security,  the  bill  of  lading  is  assigned  for 
that  purpose.  Menlove  &  Co.  were  unable  to  raise  money  without 
pledging  the  bill  of  lading ;  and  consequently  they  agreed  to  indorse 
it  to  the  Bank  of  Charleston.  This  negotiation  took  place  before 
the  bills  of  exchange  were  drawn,  and  also  prior  to  any  shipment ; 
for  the  letter  of  the  25th  of  September  shows,  that  the  outward 
cargo  of  the  Charlotte  was  not  then  discharged.  Bills  were  accord- 
ingly drawn,  by  means  of  which  Menlove  &  Co.  were  enabled  to 
purchase  the  great  bulk  of  the  cargo ;  and  it  is  not  disputed  that 
the  highest  rate  of  exchange  was  obtained.  On  the  23rd  of  October, 
the  day  before  the  Charlotte  sailed,  the  bill  of  lading  was  drawn  ^'  to 

(1)  1  Bos.  &  P.  563 ;  see  17  fi.  E.  356.  (4)  55  E.  E.  490  (6  M.  &  W.  36). 

(2)  7  East,  5.  (5)  12  M.  &  W.  674. 

(3)  6  T.  B.  604.  (6)  12  Ad.  &  El.  1J6,  n. 
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Turner  order  of  Menlove  &  Co.,"  and  forwarded  to  the  Bank  of  Liverpool, 
Trustbbb  op  who  are  identified  with  the  Charleston  Bank.  On  the  same  day 
pooL^JocKs  *^  invoice  of  timber  was  sent,  consigned  "  to  order."  On  the  19th 
of  October,  an  abstract  invoice  of  cotton  was  sent  in  a  similar  form ; 
and  on  the  23rd  an  invoice  was  sent,  dated  the  13th.  Under  these 
circumstances,  the  goods  when  purchased  became  the  property  of 
Menlove  &  Co. ;  for  they  purchased  in  their  own  name,  and  the 
credit  was  given  to  them  exclusively,  they  having  to  pay  cash : 
Abbott  on  Shipping,  p.  516,  8th  ed.:  Fiesew,  Wray{i).  Then, 
[  •oBO  ]  when  did  the  goods  cease  to  be  the  property  of  Menlove  &  *Co.  ? 
No  doubt  they  wrote  that  they  had  made  purchases  for  Barton  &  Co. ; 
but  those  letters  only  show  an  intention  to  purchase  goods  for  the 
latter,  not  an  irrevocable  appropriation  of  them.  The  property 
remained  in  Menlove  &  Co.,  at  least  until  the  goods  were  shipped: 
Atkinson  v.  Bell  (2).  It  is  said  that  Menlove  &  Co.,  by  acceding 
to  the  order  of  Barton  &  Co.,  undertook  to  ship  the  goods  as 
their  property;  but  no  such  consequence  follows.  If,  indeed, 
Menlove  &  Co.  had  undertaken  to  ship  the  goods  as  the  unquali- 
fied and  absolute  property  of  Barton  &  Co.,  they  would  have  been 
bound  by  such  an  agreement;  but  the  letter  of  the  18th  of 
August  contains  nothing  specific  as  to  the  mode  of  payment.  It 
must  therefore  be  read  with  reference  to  the  usage  of  trade,  and 
in  the  sense  in  which  a  merchant  in  the  situation  of  Menlove  &  Co. 
would  understand  it ;  that  is,  that  they  were  to  raise  funds  by 
drawing  bills  of  exchange,  and  pledging  the  bills  of  lading  if 
necessary.  That  Barton  &  Co.  contemplated  the  drawing  of  bills, 
is  clear  from  the  letter  itself,  and  also  from  the  letter  to  them  of 
the  23rd  of  September,  in  which  Menlove  &  Co.  inform  them  that 
they  have  drawn  the  bills.  The  contract  was  not  to  ship  the  goods 
absolutely  and  without  reservation,  but  subject  to  the  special 
property  in  respect  of  the  pledge  of  the  bills  of  lading.  Menlove 
&  Co.  were  therefore  justified  in  shipping  the  goods  in  their  own 
name,  so  as  to  reserve  to  themselves  the  legal  property,  for  the 
purpose  of  securing  payment  of  the  funds  raised.  But,  whether 
justified  or  not,  the  mere  duty  to  ship  the  goods  in  the  name  of 
Barton  &  Co.  would  not  vest  the  property  in  them,  though  the 
breach  of  that  duty  might  render  Menlove  &  Co.  liable  to  an  action. 
The  words  "owners'  property"  in  the  bill  of  lading,  mean  beneficially 
so,  and  were  only  inserted  for  the  purpose  of  exculpating  the  captain 
for  carrying  '^freight  free.'*  The  important  part  of  the  bill  of 
(1)  3  East,  93.  (2)  32  R.  B.  382  (8  B.  &  0.  277). 
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lading  is  that  which  states  the  person  to  whose  *order  it  is  drawn :  Tubnbr 
Van  Casteel  v.  Booker  (i),  Jenkyns  v.  Brown  (2).  No  real  prejudice  trustees  of 
could  ensue  from  taking  the  bill  of  lading  in  this  form,  for  Barton  ^"  ^Jcks 
&  Co.  were  in  the  situation  of  mortgagors,  and  had  sufficient  interest  [  «660  ] 
to  insure  :  1  Arnould  on  Insurance,  251 ;  Smith  v.  Lascelles  (a).  A 
court  of  equity  would,  as  in  the  case  of  mortgagees,  compel  the 
consignors  to  refund,  on  sale  of  the  goods,  what  they  might  receive 
beyond  what  was  sufficient  to  indemnify  them.  The  invoice,  which 
bears  date  subsequent  to  the  bill  of  lading,  would  not  affect  the  pro- 
perty passed  to  the  Bank.  An  invoice  is  not,  like  a  bill  of  lading, 
a  symbol  of  property.  The  terms  "  addressed  to  order "  in  the 
invoice,  refer  to  the  bill  of  lading.  Whether  or  no  the  master 
acted  rightly  in  receiving  the  goods  as  those  of  Menlove  &  Co.  is 
immaterial,  since  his  wrongful  receipt  of  them  would  not  vest  the 
property  in  Barton  &  Co.  But  the  master  acted  rightly,  because 
he  was  authorised  to  receive  the  goods  on  the  same  terms  as 
Menlove  &  Co.  were  justified  in  shipping  them,  that  is,  according 
to  the  course  of  trade,  and  subject  to  such  security  as  was  necessary 
for  the  purpose  of  raising  funds.  In  Wait  v.  Baker  (4),  the  terms 
of  the  charter-party  do  not  appear,  and  the  vessel  was  treated  as 
the  purchaser's.  In  Van  Casteel  v.  Booker  (0,  in  which  the  bill  of 
lading  was  like  the  present,  the  question  was  considered  as  depending 
on  the  intention  of  the  parties  at  the  time  of  the  shipment.  Coxe 
V.  Harden  has  never  been  cited  with  approbation,  and,  as  to  one 
point,  has  been  overruled  by  Morison  v.  Gray  (6),  and  Brandt  v. 
Bowlhyifi).  Ogle  v.  Atkinson  {7)  is  not  reconcileable  with  Mitchel 
V.  Ede  (8),  or  EUershaw  v.  Magniac  (9),  and  can  only  be  supported 
on  the  ground  of  fraud.  The  case  of  The  Constantia  (10)  *has  no  [  *^^^  3 
bearing  on  the  present  case,  for  here  the  question  is  not,  whether 
if  the  goods  had  been  consigned  to  Barton  &  Co.,  that  consignment 
could  have  been  altered,  but  whether  they  ever  were  so  consigned. 
Mitchel  V.  Ede  (8)  only  shows,  that  the  consignee  alone  has  power 
to  change  the  destination.  Secondly,  it  is  argued  that  a  lien  is  a 
personal  right,  and  cannot  be  transferred.  No  doubt  that  is  so  in 
the  case  of  an  ordinary  lien  ;  but  it  is  otherwise  where,  as  here,  an 
unpaid  vendor  has  a  property  in  the  goods.  His  interest  differs 
from,  and  is  greater  than,  that  of  an  ordinary  lien,  and  is  not 

(1)  76  E.  E.  729  (2  Ex.  691}.  (6)  36  E.  E.  796  (2  B.  &  Ad.  932). 

(2)  19  L.  J.  a  B.  286.  (7)  16  E.  E.  647  (5  Taunt.  759). 

(3)  1  R.  R  457  (2  T.  E.  187).  (8)  52  E.  E.  625  (11  Ad.  &E1. 888). 

(4)  76  B-  E.  469  (2  Ex.  1).  (9)  Post,  p.  398,  m.  (1). 

(5)  27  R.  R.  624  (2  Bing.  260).  (10)  6  Eob.  AdnuEep.  321, 
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TuBMBB  destroyed  by  relinquishing  possession  of  the  goods.  Hobsan  v. 
Trustebs  op  Mellond  (i)  shows  that  there  are  cases  in  which  a  lien  is  transfer- 
pooL  Docks.  *^'®'  Further,  it  is  argued  that  the  lien  ought  to  have  been  pleaded 
specially ;  but  that  argument  altogether  fails,  inasmuch  as  this  is 
not  a  mere  lien.  At  all  events,  the  decision  of  the  Court  of  Queen's 
Bench,  in  Lane  v.  Tewson  (2),  is  to  be  preferred  to  that  of  Mmon 
V.  Farnell{z). 

Crompton  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Patteson,  J. : 

This  was  an  action  to  try  the  right  of  the  plaintiffs,  as  assignees 
of  Messrs.  Higginson  and  Dean,  who  were  merchants  in  Liverpool, 
trading  under  the  name  of  Barton,  Irlam,  and  Higginson,  and  had 
become  bankrupts,  to  the  possession  of  a  quantity  of  cotton  and 
timber,  as  against  Messrs.  Menlove  &  Co.,  who  were  merchants  at 
Charleston,  in  America,  and  the  real  defendants  in  this  suit.  The 
[  •sea  ]  property  in  dispute  constituted  the  cargoes  of  *two  vessels,  of  which 
the  bankrupts  were  owners,  called  the  Charlotte  and  the  Higginson ; 
and,  as  it  is  agreed  that  the  same  questions  arise  with  respect  to 
both,  and  that  the  circumstances  are  similar,  it  will  be  only  neces- 
sary to  advert  to  the  leading  facts  relating  to  one  of  them,  the 
Charlotte. 

It  appears,  that  in  August,  1847,  the  bankrupts  sent  orders  to 
Menlove  &  Co.,  at  Charleston,  to  ship,  on  their  (the  bankrupts*) 
account,  a  quantity  of  cotton  for  the  homeward  cargo  of  the 
Charlotte,  a  ship  belonging  to  the  bankrupts,  which  had  been 
sent  to  America  with  a  cargo  of  coals  and  salt,  and  which  arrived 
at  Charleston  on  the  19th  of  September.  In  the  meantime, 
Menlove  &  Co.  had  made  considerable  purchases  of  cotton  in 
execution  of  the  order,  and  continued  to  make  further  purchases 
until  within  a  day  or  two  of  tlie  sailing  of  the  Charlotte  on  her 
homew^ard  voyage  with  the  cotton  on  board,  on  the  18th  of  October. 
On  the  12th  of  October,  the  master  of  the  Charlotte  signed  a  bill  of 
lading  of  the  cotton,  *'  to  be  delivered  at  Liverpool  unto  order  or  to 
our  assigns,  paying  freight  for  cotton  nothing,  being  owners'  pro- 
perty ; "  and  Menlove  &  Co.  indorsed  the  bill  of  lading  in  these 

(1)  2  Moo.  &  Rob.  342.  (3)  12  M.  &  W.  674. 

(2)  12  Ad.  &  El.  116,  iu 
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terms :  "  Deliver  the  within  to  the  Bank  of  Liverpool,  or  order.      Tdbsbb 
Edward  Mbnlovb  &  Co."  Tkustbiw  op 

Messrs.  Menlove  &  Co.  informed  the  bankrupts,  from  time  to  time,    "^"^  ^ivek- 

*^    '  '    POOL  Docks. 

of  these  purchases  as  they  were  made ;  and  on  the  16th  of  October 

they  informed  the  bankrupts  of  the  sailing  of  the  Charlotte,  and 

that  they  had  drawn  bills  upon  them  of  several  dates  (the  earliest 

being  of  the  23rd  of  tSeptember),  being  for  the  cargo  "on  their 

account,"  by  the  Cluirlotte,  and  desiring  them  to  insure  the  cotton. 

On  the  19th  of  October,  Menlove  &  Co.  sent  an  abstract  invoice  of 

the  cotton,  dated  the  13th  of  October ;  in  which  it  was  stated,  that 

the  cotton  was  shipped  by  Menlove  &  Co.  on  board  the  Charlotte^ 

for  Liverpool,  **  by  order,  and  for  *account  and  risk  of  Messrs.       [  •563  ] 

Barton,  Irlam  &  Co.  there,  and  addressed  to  order."     And  on  the 

23rd  of  October,  Menlove  &  Co.  sent  to  the  bankrupts  a  full  invoice 

of  the  cotton,  dated  the  13th  of  October,  stating  that  the  cotton 

was  shipped  for  Liverpool  by  order  and  for  account  of  Barton  &  Co. 

there,  and  to  them  consigned.     It  app  ared  that  Menlove  &  Co., 

having  no  sufficient  funds  of  the  bankrupts'  in  their  hands  to  pay 

for  the  cotton,  sold  the  bills  they  had  drawn  upon  them  to  the 

Bank  of  Charleston,  and  delivered  to  them  the  bill  of  lading, 

indorsed  as  before  mentioned,  as  security  for  the  due  honour  of 

the  bills,  which,  with  the  exception  of  one  very  small  one,  were 

dishonoured  by  the  bankrupts,  and  taken  up  by  Menlove  &  Co. ; 

and  by  letter  of  the  23rd  of  October,  Menlove  &  Co.  informed  the 

bankrupts,  that  the  Bank  to  whom  they  had  sold  the  bills  required 

the  delivery  of  the  bill  of  lading  to  them,  and  that  they  had  so 

delivered  it.     On  the  13th  of  November,  Higginson  and  Dean  became 

bankrupts.     The  Charlotte  arrived  at  Liverpool  on   the  26th   of 

November ;  and  on  the  27th  notice  was  given  to  the  master,  that 

Menlove  &  Co.  claimed  to  stop  the  cargo  in  transitu,  and  required 

him  to  deliver  it  to  the  Bank  of  Liverpool  on  their  account. 

The  question  is,  whether  Menlove  &  Co.  could,  under  the 
circumstances,  insist  upon  the  delivery  of  the  cargo  to  them  or 
their  agents  unless  the  bills  were  duly  honoured.  It  was  con- 
tended for  the  plaintiffs,  the  assignees,  that,  by  delivery  of  the 
goods  on  board  the  bankrupts'  own  ship,  specially  appointed  for 
the  purpose  of  bringing  home  those  goods,  and  such  delivery  being 
made  to  the  master,  who  was  the  bankrupts'  agent  for  the  purpose 
of  receiving  them,  the  absolute  property  vested  in  them,  the  sale 
being  complete  by  the  acceptance  of  the  order  and  the  terms  of  the 
invoice ;   and  that  the  terms  of  the  bill  of  lading,  by  which  the 


894  1851.    EX.  CH.     6  EX.  563—565.  [a.B. 

Turner  goods  were  to  be  delivered  at  Liverpool  to  order  or  to  our  (Men- 
TRU8TEB8  OP  ^^^^  *  Co.'s)  assigns,  did  not  *prevent  such  absolute  property 
THE  LivBR-   vesting  in  the  bankrupts,  nor  entitle  Menlove  &  Co.,  the  unpaid 

POOIi    UOGK.S.  * 

[•564]  vendors,  to. any  right  of  stoppage  in  transitu,  or  any  other  right 
over  them  whatever ;  and  more  especially  as  it  was  stated  that  no 
freight  was  to  be  paid  for  the  cotton,  being  owners'  property,  which 
was  inconsistent  with  the  property  remaining  in  Menlove  &  Co. 
It  was  also  further  contended  for  the  plaintiffs,  that  the  captain 
had  no  power  to  bind  the  bankrupts  by  the  special  terms  of  the 
bill  of  lading,  and  that  the  delivery  must  be  taken  to  be  absolute 
to  the  vendees ;  and  further,  that  if  Menlove  &  Co.  had  any  lien, 
the  assignment  of  the  bills  of  lading  to  the  Bank  divested  that  lien, 
and  deprived  Menlove  &  Co.  of  all  power  over  the  goods. 

The  cases  mainly  relied  upon  by  them  in  support  of  their 
principal  point  were  Ogle  y,  Atkinson  (i),  Coxe  v.  Harden  (2),  the 
case  of  I'he  Constantia  (s),  Bohtlingk  v.  Inglis  (4),  and  the  case  of 
Fowler  v.  Kymer  cited  in  it.  All  these  cases,  however,  are  clearly 
distinguishable  from  the  present.  In  Ogh  v.  Atkinson^  the  general 
circumstances  bore  a  close  resemblance  to  the  present.  The 
vendor  of  the  goods  delivered  them  on  board  a  ship  of  the  vendee, 
which  had  been  sent  by  him  to  receive  them  as  the  goods  of  the 
latter ;  but  the  vendor  wishing  to  preserve  a  control  over  them, 
prevailed  upon  the  captain  to  sign  a  bill  of  lading,  in  which  there 
was  a  blank  for  the  name  of  the  consignee,  assuring  him  that  it 
was  of  no  consequence,  as  the  goods  were  to  be  delivered  to  his 
owner;  and  the  vendor  then  transmitted  the  bill  of  lading  to  a 
third  person,  who  was  to  stop  the  delivery  of  the  goods  to  the 
vendee  unless  he  accepted  certain  bills ;  but  the  Court  held,  that 
the  vendee,  under  such  circumstances,  was  entitled  to  the  goods 

[  *665  ]  without  accepting  the  ^bills,  for  the  blank  for  the  name  of  the 
consignee  was  either  immaterial,  as  represented  to  the  captain,  or 
material,  as  the  vendor  proposed  to  make  it ;  and  in  that  case  a 
fraud  was  practised  upon  the  captain,  which  could  not  avail  the 
consignors.  Gibbs,  Ch.  J.,  in  his  judgment,  says,  ''  It  is  true  the 
goods  might  have  been  delivered  on  board  the  ship  on  the  terms  on 
which  the  defendant  contends  they  were  delivered ; "  and  then  goes 
on  to  show  that  they  were  not,  by  reason  of  the  circumstances 
under  which  the  captain  was  persuaded  to  sign  the  bill  of  lading  with 
a  blank  for  the  name  of  the  consignee.    This  case  is  therefore  clearly 

(1)  16  E.  E.  647  (6  Taunt.  769).  (3)  6  Eob.  Adm.  Eep.  327. 

(2)  7  E.  E.  570  (4  East,  211).  (4)  7  E.  E.  490  (3  Easf,  381). 
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distinguishable  from  the  present ;  bat  it  is  important  as  showing      Turkrb 

that  a  delivery  on  board  the  vendee's  own  ship,  and  to  his  own  trustres  of 

master,  is  not  inconsistent  with  the  vendor's  annexing  terms  to  the    '^^^  Livbr- 
'  ^  ;  ^  °  POOL  Docks. 

delivery,  which  may  enable  him  to  retain  a  right  to  claim  the  goods, 
and  prevent  the  delivery  if  the  terms  are  not  complied  with. 
The  case  of  Coxe  v.  Harden  decides  no  more  than  this,  "that 
where  goods  are  shipped  on  account  and  at  the  risk  of  the  vendees, 
the  property  is  vested  in  them,  subject  only  to  the  consignor's  right 
of  stoppage  in  transitu,  which  right  is  gone  unless  exercised  before 
the  completion  of  the  voyage  and  delivery  into  the  possession  of 
the  vendee."  In  the  case  of  The  Constantiu  also,  it  was  held,  that 
when  orders  have  been  received  and  executed,  and  delivery  has 
been  made  to  the  master  of  the  ship,  and  bills  of  lading  signed, 
the  seller  is  functus  officio,  and  has  no  right  to  vary  the  consign- 
ment except  in  the  case  of  insolvency.  Neither  this  case  nor  that 
of  Cox  V.  Harden  are  authorities  upon  the  point  relied  upon  by  the 
plaintiffs,  that  the  delivery  on  board  the  ship  of  the  bankrupts  to 
their  master  was  in  effect  a  complete  delivery  to  them,  so  as  to 
vest  the  property  absolutely,  and  deprive  the  vendors  of  the  power 
of  stopping  the  goods  in  transitu,  or  otherwise  exercising  any  right 
or  control  over  them.  The  case  of  Bohtlingk  *v.  Inglis  was  cited  [  *566  ] 
on  the  part  of  the  plaintiffs  in  support  of  their  distinction  between 
the  case  of  goods  loaded  on  board  a  general  or  chartered  ship, 
where  the  owners  of  the  ship  are  merely  carriers  and  the  master 
their  servant,  and  that  of  goods  loaded  on  board  the  vendee's  own 
ship,  the  master  of  which  is  his  servant ;  but  neither  that  case,  nor 
the  case  of  Fowler  v.  Kymer  cited  in  it,  show  more  than  this,  that 
where  the  delivery  of  goods  on  board  the  ship  is  not  for  the  purpose 
of  conveying  them  to  the  consignee,  but  an  absolute  delivery  to 
him  when  put  on  board,  all  power  over  the  goods  is  lost  to  the 
vendor,  as  the  relation  of  consignor  and  consignee  no  longer  exists, 
and  the  property  is  absolutely  vested  in  the  vendee.  Other  cases 
were  cited  on  the  part  of  the  assignees,  to  which  it  is  not  necessary 
to  refer,  as  they  do  not  appear  to  us  to  add  materially  to  the  effect 
of  those  to  which  we  have  already  adverted. 

On  the  part  of  the  defendants  it  was  contended,  that  Men- 
love  &  Co.  had  never  parted  with  the  property  in  the  goods  to  the 
bankrupts,  but  had  reserved  it  until  they  were  paid  the  purchase- 
money,  notwithstanding  the  terms  of  the  invoice,  and  the  statement 
in  the  bill  of  lading  that  no  freight  was  payable  for  the  cotton, 
being  owners'  property ;  and  we  are  of  opinion  that,  upon  the  facts 
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ToRNKB      of   the  case,  the  Jadge  was  right  in  direeting  the  verdict  to  be 
Trobtee<)  of  entered  for  the  defendants  upon  the  trial ;  and  that  they  are  now 

Fo^oL  S«'.  ^'^^"'^^  *^  ^'^^  judgment. 

It  appears  by  the  bill  of  exceptions,  that  it  was  agreed  on  both 
sides  at  the  trial  that  there  was  no  question  of  fact  for  the  jury, 
and  that  the  Judge  should  direct  them  how  they  should  give  their 
verdict ;  and  he  being  of  opinion,  upon  all  the  facts  of  the  case, 
that  Menlove  &  Co.  had  not  delivered  the  cotton  on  board  the  ship 
to  be  carried  for  and  on  account  and  at  the  risk  of  the  bankrupts, 
but  that  they  intended  to  preserve  their  right  as  unpaid  vendors, 
[  ♦se?  ]  *directed  the  verdict  to  be  ent-ered  for  the  defendants.  There  is  no 
doubt,  that  a  delivery  of  goods  on  board  of  the  purchaser's  own 
ship  is  a  delivery  to  him,  unless  the  vendor  protects  himself  by- 
special  terms  restraining  the  effect  of  such  delivery.  In  the  present 
case  the  vendors  by  the  terms  of  the  bill  of  lading  made  the 
cotton  deliverable  at  Liverpool  to  their  order  or  assigns ;  and  there 
was  not,  therefore,  a  delivery  of  the  cotton  to  the  purchasers  as 
owners,  though  there  was  a  delivery  on  board  their  ship.  The 
vendors  still  reserved  to  themselves,  at  the  time  of  delivery  to  the 
captain,  the  jus  disponendi  of  the  goods,  which  he  by  signing  the 
bill  of  lading  acknowledged,  and  without  which  it  may  be  assumed 
that  the  vendors  would  not  have  delivered  them  at  all. 

The  question  really  is,  whether  any  and  what  effect  is  to  be  given 
to  the  terms  in  the  bill  of  lading  making  the  goods  deliverable  to 
the  order  of  the  vendors ;  for,  if  by  those  terms  they  reserved  to 
themselves  the  dominion  over  the  cotton,  it  would  not  pass  to  the 
assignees.  The  invoice  would  pass  no  property  whatever  its  terras 
might  be,  the  property  would  only  pass  upon  delivery,  and  the  only 
effect  to  be  attributed  to  the  form  and  expressions  of  the  invoice  or 
bill  of  lading  would  be  as  indicating  the  terms  upon  which  the 
goods  were  delivered. 

The  plaintiffs  in  error  rely  upon  the  terms  of  the  invoice  and  the 
expression  in  the  bill  of  lading,  that  the  cotton  is  free  of  freight, 
being  owners'  property,  as  showing  that  the  delivery  on  board  the 
ship  was  with  intention  to  pass  the  property  absolutely ;  but  the 
operative  terms  of  the  bill  of  lading,  as  to  the  delivery  of  the  goods 
at  Liverpool,  and  the  letter  of  Menlove  &  Co.  of  the  23rd  of  October, 
show  too  clearly  for  doubt,  that  notwithstanding  the  other  terms  of 
the  bill  of  lading  and  the  invoice,  Menlove  &  Co.  had  no  inten- 
tion, when  they  delivered  the  cotton  on  board,  of  parting  with 
L  *o68  ]       the  dominion   over  it,  or  *vesting   the  absolute  property  in  the 
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bankrupts.     Upon  this  part  of  the  case,  the  decisions  of  the  Court      Tdrner 
of  Exchequer  in  Van  Casteel  v.  Booker  (i)  and  Wait  v.  Baker  (2)  are  tbustebs  op 
authorities  directly  in  favour  of  the  defendants.  p^^  d^^ks. 

The  plaintiffs  further  insisted,  that  the  captain  had  no  power  to 
bind  the  bankrupts  by  such  terms  in  the  bill  of  lading  as  would 
leave  the  property  still  in  the  control  of  the  vendors,  and  yet  engage 
that  the  cotton  should  be  freight  free.  Whether,  as  the  cotton  was 
actually  carried,  the  owners  of  the  ship  as  such  might  not  be 
entitled  to  freight  upon  a  quantum  meruit,  notwithstanding  the 
terms  of  the  bill  of  lading,  is  a  point  not  necessary  now  to 
determine ;  but  with  respect  to  the  question,  whether  the  plaintiffs 
could  set  up  the  want  of  authority  in  the  master  as  a  ground  for 
contending  that  there  was  an  absolute  delivery  of  the  goods,  so 
as  to  vest  the  property  in  the  bankrupts  immediately  upon  the 
delivery,  notwithstanding  the  special  terms  upon  which  they  were 
delivered  and  accepted  by  the  captain,  we  are  clearly  of  opinion 
that  it  is  not  competent  to  them  to  do  so ;  and  that  as  Menlove 
&  Co.  delivered  the  cotton  on  board  upon  special  terms,  which  the 
captain  was  not  bound  to  accept,  but  without  which  they  would  not 
have  delivered  them,  and  which  would  preserve  to  themselves  the 
control  over  them,  the  bankrupts  cannot  treat  the  delivery  to  the 
captain  as  a  delivery  to  them  as  their  property,  when  it  was 
expressly  agreed  that  they  were  not  to  be  delivered  to  the  bank- 
rupts but  to  the  order  of  the  vendors ;  and  the  want  of  authority 
of  the  master  to  accept  them  on  such  terms  will  not  have  the 
effect  of  vesting  the  property  absolutely  in  the  bankrupts.  The 
case  of  Mitchel  v.  Ede  (a)  is  a  strong  authority  in  favour  of  the 
defendants. 

With  respect  to  the  question  whether  the  transfer  of  *the  bills  [  *^^*^  3 
of  lading  by  themselves  to  the  Bank  of  Charleston  divested  their 
power  over  the  goods,  we  are  of  opinion  that  it  did  not ;  Menlove 
&  Co.  were  the  vendors  of  the  goods,  and  reserved  to  themselves, 
by  the  terms  upon  which  they  delivered  them  on  board  the  ship, 
the  property  in  those  goods  until  payment  duly  made.  By  indorsing 
and  depositing  the  bills  of  lading  with  the  Bank  of  Charleston  as  a 
security,  they  did  not  divest  themselves  of  the  property  in  the 
goods  which  they  had  reserved,  and  were  in  a  situation  to  claim 
the  goods  as  against  the  bankrupts  by  their  agents  at  Liverpool. 
They  never  had  divested  themselves  of  the  property  in  the  goods, 

(1)  76  E.  R  729  (2  Ex.  691).  (3)  52  E.  E.  3*25  (11  Ad.  &  El.  888). 

(2)  76  E.  R  469  (2  Ex.  1). 
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nor  of  the  possession  except  by  delivery  to  the  captain.  This  is 
not  the  case  of  delivery  to  a  carrier  for  the  purpose  of  his  delivering 
them  to  the  vendee,  but  a  delivery  for  the  purpose  of  the  carrier 
delivering  them  according  to  the  order  of  the  vendor,  who  retains 
more  than  a  mere  lien  upon  the  goods.  Neither  the  bankrupts  nor 
the  assignees  ever  had  the  property  in  the  cotton  as  against  the 
vendors,  and  the  objection  to  their  title  may  properly  be  taken 
under  the  plea  of  Not  possessed.  It  was  said,  that  as  Menlove 
&  Co.  had  funds  of  the  bankrupts  in  their  hands  to  some,  though 
to  a  very  small  extent,  they  were  not  unpaid  vendors  to  the  full 
extent ;  but  this  really  makes  no  difference,  as  no  particular  portion 
of  the  cotton  was  bought  with  those  funds ;  and  the  bulk  generally 
being  purchased  by  Menlove  &  Co.  with  their  own  funds  or  credit, 
they  retained  their  property  in  the  whole  of  the  goods  until  payment 
for  the  whole. 

A  question  was  made  as  to  the  admissibility  of  some  of  the 
evidence ;  but  as  no  matter  of  fact  was  in  question  for  the  jury, 
and  we  are  of  opinion  that,  independently  of  the  evidence  objected 
to,  there  was  sufficient  unobjectionable  evidence  to  warrant  the 
direction  of  the  Judge,  it  has  become  immaterial  to  consider  whether 
the  evidence  that  was  objected  to  was  receivable  or  not.  Our 
judgment,  *therefore,  is  for  the  defendants  in  error,  and  the 
judgment  in  the  Court  below  must  be  affirmed. 

Judgment  affi/mied  (1). 


(1)  Ellkkshaw  v.  Magniac  and 
Others,  t 

(16  Ex,  570,  n.— 572,  «.) 

The  plaintiff,  a  merchaut  at  Leeds, 
contracted  with  the  London  partner 
of  a  firm  carrying  on  business  as 
merchants  at  Loudon  and  Odessa, 
for  the  purchase  of  a  quantity  of 
linseed,  to  be  paid  for,  half  by  drafts 
on  the  buyer  at  three  mouths  from 
the  time  of  advice  of  the  sale  reach- 
ing Odessa,  and  the  remainder  at 
three  months  from  the  date  of  ship- 
ment. The  London  partner  for- 
warded the  contract  to  the  Odessa 
partner,  and  the  latter  drew  upon 
the  plaintiff  two  bills  of  exchange 


on  account  of  the  linseed,  which 
were  duly  accepted,  and  paid  when 
due.  In  order  to  fetch  the  linseed, 
the  plaintiff  chartered  a  vessel, 
which  was  to  proceed  with  an  out- 
ward cargo  to  Odessa,  and  there 
take  on  board  **  from  the  agents  of 
the  freighter,"  the  linseed,  and, 
being  so  loaded,  proceed  to  Hull, 
**  and  deliver  the  same  to  the  order 
of  the  freighter,  on  being  paid 
freight.  * '  The  vessel  having  arrived 
at  Odessa,  the  master  applied  for 
the  linseed,  and  produced  a  copy  of 
the  charter-party,  when  he  was 
infoimed  that  the  cargo  should  be 
shipped  in  due  time.  A  letter  was 
also  sent  by  the  Odessa  partner  to 


t  Dist.  Oabarron  v.  Kreeft  (1876) 
L.  E.  la  Ex.  280,  44  L.  J.  Ex.  238; 
cited,  Mirahita  v.    Imperial    Ottoman 


Bank  (1878)  3  Ex.  D.  169, 47  L.  J.  Ex. 
418.— A.  0. 
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CLEAVE   V.   JONES. 

(6  Ex.  573—580  ;  S.  C.  20  L.  J.  Ex.  238  ;  15  Jur.  515 ;  17  L.  T.  108.) 

Part  payment  of  principal  or  payment  of  interest  on  account  of  a  debt  is 
not  affected  by  the  Statute  of  Frauds  Amendment  Act,  1828(9  Geo.  IV.  c.  14) ; 
and  therefore  a  parol  acknowledgment  of  such  a  payment,  within  six  years 
before  action  brought,  will  take  the  case  out  of  the  Statute  of  Limitations. 

Erbob  on  a   bill  of  exceptions.     The  declaration  contained  a 
coant  in  assumpsit  by  the  payee  against  the  maker  of  a  promissory 
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the  London  partner,  informing  him 
of  the  arrival  of  the  vessel,  and 
stating  that  a  portion  of  the  linseed 
was  ready  for  her.  The  Odessa 
house  commenced  loading  the  vessel  ; 
but,  not  being  able  to  procure  the 
entire  quantity  of  linseed,  the  master 
oonsented  to  receive  wheat  in  sub- 
stitution thereof,  which  was  accord- 
ingly shipped.  When  the  loading 
of  the  linseed  was  completed,  the 
Odessa  partner  wrote  to  the  London 
partner,  stating,  that  he  should  have 
the  bill  of  lading  by  the  next  post. 
The  Odessa  partner  afterwards  pro- 
cured the  master  to  sign  bills  of 
lading,  making  the  goods  deliverable 
•■'unto  order  or  to  assigns,"  and 
indorsed  the  bills  of  lading  for  value 
to  a  third  person,  who  transferred 
them  to  the  defendants:  Held,  that, 
under  the  above  circumstances,  there 
was  no  such  delivery  of  the  goods 
as  to  vest  the  right  of  property  or 
possession  in  the  plaintiff. 

This  was  a  feigned  issue,  to  try 
whether  the  plaintiff  was  entitled  to 
a  cargo  of  linseed  and  wheat,  or  any 
and  what  part  thereof,  on  the  ariival  of 
a  vessel  called  the  Woodhouse  at  the 
port  of  Hull,  on  the  10th  of  June,  1841. 

At  the  trial  before  Lord  Abinger, 
C.  B.,  at  the  London  sittings  after 
Hilary  Term,  1843,  the  following 
facts  appeared:  On  the  8th  of  May, 
1840,  the  plaintiff,  a  merchant  at 
Leeds,  entered  into  a  contract  with 
John  Cortazzi,  of  London,  (who,  to- 
gether with  James  Cortazzi,  of  Odessa, 
carried  on  business  as  merchants  at 


London  and  Odessa,  under  the  firm  of 
James  and  John  Cortazzi)  for  the 
purchase  of  1 ,700  quarters  of  Odessa 
linseed,  to  be  paid  for  half  by  drafts 
on  the  buyer,  at  three  months  from 
the  time  of  the  advice  of  the  sale 
reaching  Odessa,  and  the  remainder 
at  three  months  from  the  date  of  ship- 
ment. On  the  12th  of  May,  John 
Cortazzi  wrote  to  James  Cortazzi,  at 
Odessa,  forwarding  a  copy  of  the  con- 
tract with  the  plaintiff;  and  on  the 
17th,  James  Cortazzi  drew  upon  the 
plaintiff,  on  account  of  the  linseed, 
two  bills  of  exchange,  for  payment 
respectively  of  912/.  10^.,  and  490/., 
three  months  after  date;  which  bills 
were  duly  accepted  and  paid  by  the 
plaintiff  when  due. 

In  order  to  fetch  the  linseed  from 
Odessa,  the  plaintiff,  on  the  24th  of 
July,  1840,  entered  into  the  following 
chai*ter-party : 

*'It  is  this  day  mutually  agreed 
between  Messrs.  Terry  &  Sons,  owners 
of  the  good  ship  or  vessel  called  Wood- 
house f  of  the  burthen  &c.,  and  John 
Ellershaw,  of  Leeds,  merchant — That 
the  said  ship,  being  tight,  &c.,  shall, 
with  all  convenient  speed,  sail  and 
proceed  to  Odessa,  or  so  near  thereto 
as  she  may  safely  get,  and  there  take 
on  board  from  agents  of  the  said 
freighter  about  1,700  quarters  of  lin- 
seed in  bulk  (the  ship  to  be  allowed 
to  take  a  cargo  of  coal  from  ^England 
to  any  port  in  the  Mediterranean  or 
Black  Sea,  not  exceeding  what  she 
can  reasonably  stow,  &c.),  and,  being 
so  loaded,  shall  forthwith  proceed  to 
Hull,  or  as  near  thereto  as  she  may 
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note,  dated  the  2nd  of  May,  1840,  for  payment  of  85(M.,  with 
interest,  on  demand.  Plea  {inter  alia),  that  the  cause  of  action  did 
not  accrue  to  the  plaintiff  at  any  time  within  six  years  next  before 
the  commencement  of  the  suit.  Replication,  that  the  cause  of 
action  did  accrue  within  six  years.     Upon  which  issue  was  joined. 


safely  get,  and  deliver  the  same  to  the 
order  of  the  freighter,  on  being  paid 
freight  at  and  after  the  rate  of  Is,  iid, 
per  ton  &c.  (the  act  of  God  &c.  ex- 
cepted). Twenty  days  are  to  be 
allowed  the  said  merchant  (if  the  ship 
is  not  sooner  dispatched),  for  loading 
at  Odessa,  and  fifteen  days  for  dis- 
charging at  Hull,  and  for  demurrage 
over  and  above  the  said  lying  days  the 
said  freighter  to  pay  the  sum  of  bl, 
per  day." 

The  vessel  proceeded  on  her  outward 
voyage  with  a  cargo  of  coal,  and 
arrived  at  Odessa  on  the  20th  of 
December.  The  master  applied  to  the 
Odessa  house  for  the  linseed,  and  pro- 
duced a  copy  of  the  charter-party, 
when  he  was  informed  that  the  cargo 
should  be  shipped  in  due  time.  On 
the  21st  of  December,  James  Cortazzi 
wi*ote  to  John  Cortazzi  as  follows : 
**The  Woodhouse  is  arrived,  we  have 
about  800  chetwerts  of  linseed  ready 
for  her,  and  hope  to  have  the  rest  in 
time."  On  the  4th  of  January,  1841, 
the  Odessa  house  commenced  loading 
[  ^672,  n.  ]  the  vessel  with  linseed,  and  continued 
to  load  it  at  intervals,  until  the  25th 
of  January,  by  which  time  she  received 
on  board  1,074  bags,  having  been 
lying  on  demurrage  for  five  days.  On 
the  18th  of  January  James  Cortazzi 
wrote  to  John  Cortazzi  as  follows : 
**  With  regard  to  your  sales  of  linseed, 
Mr.  Ellershaw  will  receive  a  part  by  the 
Woodhoust,'^*  On  the  25th  of  January 
(the  day  on  which  the  loading  of  the 
Woodhouse  was  completed),  James 
Cortazzi  wrote  to  John  Cortazzi  as 
follows :  *'  By  Friday's  post  you  shall 
have  the  bill  of  lading  of  the  linseed 
by  the  Wood  house"  On  the  5  th  of 
February  the  master  signed  a  bill  of 
lading  in  the  following  foim :  ''Shipped 
in  good  order  and  well  conditioned 
by  James  and  John  Cortazzi,  in  and 
upon  the  good  ship  called  Woodhouse, 


whereof  is  master  for  this  present 
voyage  J.  Tate,  and  now  riding  at 
anchor  in  the  harbour  of  Odessa,  and 
bound  for  Hull,  547  chetwerts  of  lin- 
seed, being  marked  and  numbered  as  in 
the  margin,  and  are  to  be  delivered  in 
like  good  oi-der  and  well  conditioned  at 
the  port  of  Hull  (the  act  of  Ood  &c. 
excepted),  unto  order,  or  to  assigns, 
paying  freight  for  the  said  goods  as 
per  charter-party,  with  primage  and 
average  accustomed.    In  witness,"  &c. 

The  Odessa  house  having  subse- 
quently informed  the  master  that  they 
were  unable  to  procure  any  more 
linseed,  he  consented  to  receive  wheat 
in  substitution  thereof,  and  similar 
bills  of  lading  were  signed  by  the 
master.  The  amount  of  the  bills  of 
exchange  paid  by  the  plaintiff  con- 
siderably exceeded  the  value  of  the 
linseed  shipped.  The  Odessa  house, 
being  in  difficulties,  indorsed  the  bills 
of  lading  to  one  Poel,  for  advances 
made  by  him ;  and  Poel  transferred 
them  to  the  defendants.  The  vessel 
arrived  at  Hull  on  the  lOth  of  June, 
1841,  *when  the  defendants  claimed 
the  cargo  as  holders  of  the  bills  of 
lading. 

It  was  submitted,  on  behalf  of  the 
defendants,  that  under  the  above 
circumstances  the  property  in  the 
cargo  never  vested  in  the  plaintiff; 
and  the  learned  Judge  being  of  that 
opinion,  directed  a  verdict  for  the 
defendants,  reserving  leave  to  the 
plaintiff  to  move  to  enter  a  verdict 
for  him. 

Wortley  (with  whom  was  Cowliny)^ 
in  the  following  Easter  Term 
moved  accordingly : 

He  argued,  that  as  the  goods  were 
purchased  and  put  on  board  the  vessel 
in  pursuance  of  the  conti*act,  the 
Odessa  house  intending  them  for  the 
plaintiff,  and  knowing  that  the  bills 
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The  cause  was  tried  before  Bolfe,  B.,  at  the  Hereford  Summer  Clkavb 
Assizes,  1849,  when  the  plaintiff,  in  order  to  show  an  acknowledg-  jonbs. 
ment  of  the  debt  within  six  years,  gave  in  evidence  an  account- 
book  in  the  handwriting  of  the  defendant,  containing,  among  other 
entries,  an  unsigned  entry  in  her  writing,  purporting  to  be  an  entry 
of  a  disbursement  by  the  defendant  in  the  year  1843,  in  the  words 
and  figures  following : 

"  1843.    Cleave's  interest  on  350L,  17J.  10«." 

The  plaintiff's  counsel  insisted  that  such  entry  was  sufficient 
evidence  in  law  to  enable  the  jury  to  find  the  issue  upon  the  plea 
of  the  Statute  of  Limitations  in  favour  of  the  plaintiff,  if  they 
were  satisfied  that  the  defendant  had  paid  the  sum  of  111.  10«.  to 
the  plaintiff  for  interest  on  the  sum  of  350Z.  in  the  declaration 
mentioned,  within  six  years  next  before  the  commencement  of  the 
action  (the  action  having  been  commenced  on  the  30th  of  October, 
1848).  The  learned  Judge,  however,  told  the  jury,  that  the  entry, 
not  being  signed  by  the  defendant,  was  not  sufficient  evidence  in 
law  for  them  to  find  that  issue  in  favour  of  the  plaintiff;  but  that 
they  were  bound,  in  point  of  law,  to  find  that  issue  for  the  defen- 
dant, no  further  evidence  in  support  thereof  having  been  given  by 
the  plaintiff.  The  *jury,  accordingly,  found  for  the  defendant.  [  *574  ] 
The  plaintiff's  counsel  tendered  a  bill  of  exceptions  to  the  above 
ruling ;  and  a  writ  of  error  having  been  brought  thereon,  the  case 
was  now  argued  (i)  by 

Keating  {Horn  and  Cleave  with  him),  for  the  plaintiff  in  error : 

The  object  of  this  writ  of  error  is  to  review  the  case  of  Willis  v. 

(1)  Before  Lord  Campbell,  Ch.  J.,  Patteson,  J.,  Maule,  J.,  Wightman,  J., 
CreesweU,  J.,  Erie,  J.,  and  Williams,  J. 


of  exchange  had  been  paid,  they  could  shippers  making  the  linseed  deliverable 

not  yary  the  consignment  by  procur-  to  order  by  the  bill  of  lading,  clearly 

ing  the  master  to  sign  a  bill  of  lading,  showing   their  intention    to  preserve 

making    the    goods     deliverable    to  the  right  of  property  and  possession 

order  or  assigns.     [He  cited  Ogle  y.  in  themselves,  until  they  had  made  an 

Atkinson.f]  assignment  of  the  hill   of  lading  to 

some  other  person  ;  and  though  the 

The    Ck)iniT4    however,    were    of  goods  might  have  been  purchased  with 

opinion  that  there   was  not   such  a  an    intention    that    they  should    be 

delivery  of  the  goods  as  to  vest  the  delivered  to  EUershaw,  that  intention 

property  or  right  of  possession  in  the  was  never  executed, 
plaintiff ;   the    circumstance    of   the  Btde  refund. 


t  15  B.  E.  647  (6  Taunt  769).  J  Lord  Abinobb,  0.  B.,  Paekb,  B., 

Alderson,  B. 
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Cleayb  Newham  (i),  which  decided  that  a  verbal  acknowledgment  of  part 
JoNBs.  payment  of  a  debt  within  six  years  will  not,  under  the  9  Geo.  IV. 
c.  14,  prevent  the  operation  of  the  Statute  of  Limitations.  It  is 
submitted  that  that  statute  has  made  no  difference  in  the  mode  of 
proof  of  the  fact  of  payment.  The  evil  it  designed  to  remedy  was 
the  previous  state  of  the  law,  under  which  it  was  sufficient  to  prove 
a  promise  by  words  only,  or  a  parol  acknowledgment  of  the  exist- 
ence of  a  debt,  which  raised  an  implied  promise  to  pay  it,  and  so 
became  evidence  of  a  continuing  contract.  The  9  Geo.  IV.  c.  14, 
B.  1,  enacts,  that  ^'  no  acknowledgment  or  promise  by  words  only 
shall  be  deemed  sufficient  evidence  of  a  new  or  continuing  con- 
tract," &c.,  *'  unless  such  acknowledgment  or  promise  shall  be 
made  or  contained  by  or  in  some  writing  to  be  signed  by  the  party 
chargeable  thereby,"  &c.  *'  Provided  always,  that  nothing  herein 
contained  shall  alter  or  take  away  or  lessen  the  effect  of  any 
payment  of  any  principal  or  interest  made  by  any  person  what- 
soever." In  Willis  V.  Newham,  the  Court  considered  that  it  would 
be  within  the  mischief  provided  against  by  the  statute,  if  the  fact 
of  payment  could  be  proved  by  an  acknowledgment  other  than  in 
writing  signed  by  the  party ;  but  subsequent  decisions  have  estab- 
lished that  though,  according  to  that  case,  the  act  of  payment 
simpliciter  cannot  be  proved  by  verbal  acknowledgment  only,  yet 
[  *575  ]  other  acts  relating  to  it  may ;  for  instance,  *that  the  payment  was 
on  account  of  the  particular  debt  to  the  party  having  such  claim, 
or  to  an  agent  authorised  to  jreceive  it:  Bevan  v.  Gething  (2), 
Waters  v.  Tompkins  (s).  Those  collateral  facts  being  capable  of 
proof  by  parol  admission  only,  is  the  spirit  of  the  statute  carried 
out  by  holding  that  the  act  of  payment  requires  a  different  mode  of 
proof  ?  If  an  acknowledgment  in  writing  signed  by  the  party  were 
lost,  parol  evidence  might  be  given  of  its  contents.  So,  if  the 
validity  of  the  signature  were  disputed,  it  might  be  proved  by 
parol.  In  Waters  v.  Tompkins  (3),  which  decided  that,  after  inde- 
pendent proof  of  payment,  the  appropriation  of  the  sum  paid 
might  be  proved  by  verbal  acknowledgment ;  the  Court,  though 
they  yielded  to  the  authority  of  WiUis  v.  Newham,  intimated  a 
strong  opinion  that,  according  to  the  plain  construction  of  the 
statute,  part  payment  was  not  affected  by  it. 

(Lord  Campbell,  Ch.  J. :  Baylby,  B.,  seems  to  have  thought  that 

(1)  3  Y,  &  J.  518.  (3)  41  B.  B.  827  (2  Cr.  M.  &  B.  728). 

(2)  61  B.  B.  382  (3  Q.  B.  740), 
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part  payment  was  within  the  mischief  which  the  statute  intended  clkavb 
to  remedy ;  but  suppose  it  is,  unless  it  is  met  by  the  enactment,  jo^. 
we  are  not  at  liberty  to  extend  its  provisions.) 

BayUy  v.  Ashton  (i),  where  the  proof  consisted  of  an  unsigned 
debtor  and  creditor  account,  was  also  held  to  be  within  the  principle 
of  Willis  V.  Newham ;  bufc  Lord  Denman,  Ch.  J.,  there  says,  "If  I 
were  now  for  the  first  time  called  upon  to  put  a  construction  on  the 
Act,  I  should  be  of  opinion  that  any  proof  of  payment  was 
sufficient."  And  Pattbson,  J.,  observes,  ''The  statute  excludes  an 
acknowledgment  by  words  only.  Part  payment  is  an  acknowledg- 
ment by  an  act."  In  Maghee  v.  O'Neil  (2),  again.  Lord  Abingbr, 
C.  B.,  expressed  great  doubt  whether  WUlis  v.  Newham  was  correctly 
decided ;  and  Parke,  B.,  suggested  the  propriety  of  having  the  case 
reviewed  by  a  court  of  error.  In  the  note  to  Hodsden  v.  Hairidge  (8), 
it  is  said,  that  the  Courts  have  applied  a  rigid  and  *uncalled-for  con-  [  •576  ] 
struction  as  to  the  effect  of  the  proviso ;  and  Clark  v.  Alexander  (4) 
corroborates  that  statement.  In  Eastwood  v.  Saville  (6),  Bolfe, 
B.,  at  Nisi  Prius,  ruled  against  the  law  as  laid  down  in  WiUis  v. 
Newham;  but  the  Court  above  considered  themselves  bound  by  its 
authority.  Where  a  written  promise  to  pay  the  debt  has  been  lost, 
parol  evidence  may  be  given  of  its  contents :  Haydon  v.  Williams  (6) ; 
yet  that  is  equally  within  the  mischief  which  the  statute  intended  to 
remedy.  Willis  v.  Newham  is  altogether  anomalous.  According  to 
that  case,  if  a  debtor  said  that  he  had  delivered  goods  to  his  creditor 
in  part  payment  of  a  debt,  that  would  be  insufficient  to  prevent  the 
operation  of  the  statute ;  but  if  the  simple  fact  of  the  delivery  of 
goods  were  proved,  then  parol  evidence  would  be  admissible  to  show 
that  they  were  delivered  in  part  payment  of  the  particular  debt : 
Waters  v.  Tompkins  (7),  Hooper  v.  Stephens  (s). 

Greaves  (Gray  with  him) : 

This  case  falls  within  the  enactment  of  the  9  Geo.  lY.  c.  14,  and 
is  not  excepted  from  it  by  the  proviso.  The  statute  points  to  two 
things,  namely,  proof,  and  the  effect  of  proof.  The  preamble  recites, 
**  that  questions  have  arisen  as  to  the  proof  and  effect  of  acknow- 
ledgments and  promises,"  &c.  The  enacting  part  of  the  first  section 
relates  to  the  mode  of  proof,  the  proviso  to  the  effect  of  payment. 

(1)  12  Ad.  &  EI.  493.  (6)  33  B.  B.  415  (7  Bing.  163). 

(2)  7  M.  &  W.  531.  (7)  41  B.  B.  827  (2  Or.  U.  &   B. 

(3)  2  Wms.  Saund.  64  i,  n.  723). 

(4)  66  R.  B.  844  (8  Scott,»N.  B.  147).  (8)  43  B.  B.  306  (4  Ad.  &  El.  71). 

(5)  9  M.  &  W.  615. 

26—2 
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clkavb  The  words  "no  acknowledgment  or  promise  by  words  only  shall  be 
joMBs.  deemed  sufficient  evidence  of  a  new  or  continuing  contract," 
distinctly  point  to  proof.  The  proviso,  "  that  nothing  herein  con- 
tained shall  alter  or  take  away  or  lessen  the  effect  of  any  payment  of  any 
principal  or  interest,"  applies  to  the  effect  of  payment  when  proved, 
[  ♦677  ]  leaving  the  mode  of  proof  to  be  governed  by  the  *previou8  part  of  the 
section.  Willis  v.  Newham  was  rightly  decided.  Where  there  is 
only  a  verbal  promise  or  acknowledgment,  that  must  be  contained 
in  some  writing  signed  by  the  party  charged ;  but  where  the  actual 
fact  of  payment  is  proved,  parol  evidence  is  admissible  to  explain  it, 
and  show  that  the  payment  was  made  on  account  of  the  debt ;  for 
that  is  not  a  case  within  the  statute,  inasmuch  as  it  is  not  an 
acknowledgment  by  words  only,  but  partly  by  words  and  partly  by 
conduct.  The  distinction  between  proof  and  the  effect  of  proof 
again  occurs  in  the  Brd  section,  which  enacts,  "  that  no  indorse- 
ment," &c.,  "of  any  payment  upon  a  promissory  note,  bill  of 
exchange,  or  other  writing,  by  or  on  the  behalf  of  the  party  to  whom 
such  payment  shall  be  made,  shall  be  deemed  sufficient  proof  of 

such  payment." 
ft 

(Maule,  J. :  The  statute  does  not  prohibit  all  acknowledgments, 
but  acknowledgments  by  words  only.  Part  payment  is  not  an 
acknowledgment  by  words  only,  but  by  conduct ;  that  which  amounts 
to  an  acknowledgment  is  not  the  words  used,  but  the  thing  done.) 

In  Edan  v.  Dudfield  (i),  Lord  Dbnman,  Ch.  J.,  in  delivering  the 
judgment  of  the  Court,  refers  to  the  principle  established  by  Willis 
V.  Newham,  as  illustrating  the  analogous  case  of  a  contract  for  the 
sale  of  goods  under  the  17th  section  of  the  29  Gar.  II.  c.  8.  The 
doctrine  laid  down  in  Willis  v.  Newham  and  Bayley  v.  Ashton  was 
adopted  by  the  Court  of  Common  Pleas  in  Clark  v.  Alexander.  In 
Lyde  v.  Barnard  (2),  Lord  Abingbr,  C.  B.,  says,  that  "the  obvious 
policy  of  the  Act  was  to  prevent  fraud  and  perjury ; "  but  if  the  con- 
struction contended  for  by  the  other  side  be  adopted,  the  provisions 
of  the  statute  might  be  altogether  evaded ;  for  instead  of  getting  a 
witness  to  say  that  he  heard  the  defendant  acknowledge  the  debt,  the 
witness  has  only  to  say  that  the  defendant  acknowledged  that  he 
had  paid  part  of  it.  This  being  a  remedial  Act,  the  Court  will  put 
[  *578  ]  Buch  an  interpretation  *upon  it  as  will  advance  the  remedy.  (He 
also  cited  Baildon  v.  Walton  (3)). 

(1)  55  E.  R.  258  (1  Q.  B.  302).  (3)  74  R.  R.  782  (1  Ex.  617). 

(2)  46  R.  R.  269  (1  M.  &  W.  101). 
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Keating,   in  reply,  referred   to    Doe  d.   Earl  of  Spencer  v.       Ccbavb 
Beckett  (1),  Jones. 

LoBD  Campbell,  Gh.  J. : 

The  time  has  come  when  WiUis  v.  Newham,  having  been  broaght 
before  a  court  of  error,  must  be  overruled.  The  question  on  this 
record  is,  whether  an  entry  in  an  account  book  of  the  defendant,  in 
her  handwriting,  by  which  there  is  a  statement  that  she  has  within 
six  years  paid  interest  upon  the  promissory  note  on  which  the 
action  is  brought,  is  evidence  for  the  jury  to  take  the  case  out  of  the 
Statute  of  Limitations.  It  was  held  by  the  learned  Judge  who 
tried  this  case,  in  deference  to  that  decision,  that  it  was  not.  We 
are  to  determine  that  question.  If  Willis  v.  Newham  was  well 
decided,  the  learned  Judge  was  fully  justified  in  saying  that  the 
entry  was  not  evidence  to  go  to  the  jury ;  for  this  very  case  is  put 
in  Willis  v.  Newham,  and  it  is  there  asked,  whether  such  an 
acknowledgment  would  be  sufficient;  and  the  learned  Baron  who 
delivered  the  judgment  of  the  Court,  answers  ''no ;  because  the  Act 
says,  the  defendant  shall  not  be  charged  except  by  an  acknowledg-  <      • 

ment  in  writing  signed  by  him."  Does  the  Act  say  so  or  not  ?  In 
our  opinion  the  Act  says  no  such  thing ;  and  we  cannot  extend  the 
provisions  of  the  statute  from  a  desire  to  prevent  mischief  in 
consimili  casu.  The  preamble  of  the  9  Geo.  lY.  c.  14,  recites,  that 
''  questions  have  arisen  as  to  the  proof  and  effect  of  acknowledg- 
ments and  promises  offered  in  evidence  for  the  purpose  of  taking 
the  case  out  of  the  operation  of  the  Statute  of  Limitations ; "  and 
the  statute  then  goes  on  to  legislate  so  as  to  guard  against 
such  questions  afterwards  arising.  Before  this  statute  passed, 
*according  to  the  construction  of  the  21  Jac.  I.  c.  16,  three  modes  [  '579  ] 
were  in  practice  to  take  a  case  out  of  the  operation  of  that  statute : 
first,  an  acknowledgment  by  words  only ;  secondly,  a  promise  by 
words  only;  and  thirdly,  part  payment  of  principal  or  interest. 
Let  us  then  see  whether  the  9  Geo.  lY.  c.  14,  does  not  confine  itself 
to  the  two  first,  leaving  the  third  precisely  as  it  was  before  that 
statute  passed.  The  words  are,  "  that  in  actions  of  debt,  &c., 
no  acknowledgment  or  promise  by  words  only  shall  be  deemed 
sufficient  evidence  of  a  new  or  continuing  contract "  to  take  the 
case  out  of  the  statute,  "  unless  such  acknowledgment  or  promise 
shall  be  made  or  contained  by  or  in  some  writing  to  be  signed  by 
the  party  chargeable  thereby."    Does  that  lessen  the  effect  of  the 

(1)  62  B.  E.  441  (4Q.B.  60n. 
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Cleave  proof  of  payment  of  principal  or  interest?  It  does  not,  but  is 
Jones.  confined  to  promises  or  acknowledgments  by  words  only ;  and  part 
payment  of  principal  or  interest  is  not  an  acknowledgment  by 
words,  bat  by  conducts  If  the  statute  had  stopped  there,  it  would 
not  have  met  the  case  of  part  payment ;  but,  in  order  to  guard 
against  all  danger  of  such  a  construction  being  put  upon  it,  there  is 
a  proviso  in  express  terms,  ''  that  nothing  herein  contained  shall 
alter,  or  take  away,  or  lessen  the  effect  of  any  payment  of  principal 
or  interest,"  &c.  Does  not  that  leave  the  effect  and  proof  of  pay- 
ment exactly  as  it  was  before  the  statute  passed  ?  With  deference 
to  the  Court  of  Exchequer,  I  think  it  does.  That  construction  of 
the  statute  seems  so  plain,  that  it  cannot  be  strengthened  by  further 
observation.  If  we  say,  as  we  feel  bound  to  do,  that  WiliU  v. 
Newham  was  improperly  decided,  we  must  return  to  the  true  con- 
struction of  the  statute,  and  hold  that  the  evidence  rejected  ought 
to  have  been  submitted  to  the  jury.  It  would  indeed  be  strange  if 
Lord  Tenterdbn  had  introduced,  or  the  Legislature  had  passed,  an 
Act  to  exclude  evidence  such  as  this,  so  likely  to  occur  in  the 
[  *580]  common  course  of  business,  and  *which  is  not  open  to  fabrication, 
like  a  mere  promise  of  acknowledgment  by  words,  and,  being  Utera 
acripta,  cannot  deceive.  It  is  said  that  the  effect  of  our  decision 
will  be  to  let  in  verbal  evidence  of  payment ;  but  the  Legislature 
must  have  thought  that  more  mischief  would  arise  from  excluding 
than  admitting  it,  otherwise  they  would  have  provided  for  this  case, 
as  well  as  that  of  a  mere  promise  or  acknowledgment  by  words 
only.    For  these  reasons  we  are  of  opinion  that  a  venire  de  novo 

'  ought  to  be  awarded. 

,  Venire  de  novo. 


1851.  BOOSET  V.  JEPFERTS. 

May  20. 
__1_  (6  Ex.  580—600;  S.  0.  20  L.  J.  Ex.  354 ;  15  Jur.  540 ;  17  L.  T.  110.) 

'•  ^  ^  [The  judgment  of  the  Court  of  Exchequer  Chamber  in  this  case 

was  reversed  in  the  House  of  Lords  in  Jeferya  v.  Boosey  (1864) 
4  H.  L.  C.  815,  24  L.  J.  Ex.  81.  The  case  in  the  House  of  Lords 
will  be  reported  in  a  future  volume  of  the  Bevised  Reports.] 
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DOE  D.   PADWICK  V.   WITTCOMB.  im. 

(6  Ex.  601—606  ;  S.  0.  20  L.  J.  Ex.  297  ;    16  Jur.  778 ;  17  L.  T.  132.)  ^ayl9. 

In  an  action  of  ejectment  to  recover  a  house  and  premises,  forming  part  [  ^^1  ] 
of  certain  twenty-two  acres  of  land,  alleged  to  be  parcel  of  the  manor  of  H., 
the  lessor  of  the  plaintiff,  who  sought  to  trace  his  title  through  one  Sir 
E.  C,  in  order  to  prove  a  lease  to  one  H.,  and  assignments  by  the  latter  to 
P.,  and  by  P.  to  Sir  E.  C,  and  that  the  land  in  question  was  parcel  of  that 
manor,  tendered  in  evidence  an  ancient  book  found  in  the  muniment  room 
of  the  family,  to  whom,  at  the  supposed  date  of  that  book,  the  reversion  of 
.  the  manor  belonged.  This  book,  amongst  other  entries  and  receipts  con- 
tended to  be  in  the  handwriting  of  a  person  suggested  to  be  the  then 
steward  of  the  property,  contained  an  entry,  dated  1610,  which  purported 
to  be  a  memorandum  of  the  terms  of  certain  leases  and  deeds.  It  com- 
menced with  a  lease  from  S.  to  H.  from  1570,  for  fifty-one  years,  of  land, 
including  the  premises  in  question,  describing  them  as  parcel  of  the  manor 
of  H.,  and  stated  the  recitals  of  that  lease  as  showing  that  the  lord  of  the 
manor  of  H.  had,  in  1559,  granted  a  lease  for  100  years  to  L.,  and  that  L. 
had  underlet  to  S.  The  entry  then  added,  that  H.  had  assigned  to  P., 
andP.'s  widow  to  Sir  E.  0.,  who  claimed  ten  years  yet  to  come  in  the 
premises.  There  was  no  proof,  independent  of  the  entry,  of  the  existence 
of  such  a  lease  from  S.  to  H. :  Held,  that  the  entry  was  not  admissible  upon 
the  grouud  of  reputation,  nor  as  an  entry  made  in  the  course  of  business, 
nor  as  secondary  evidence  of  the  lease,  of  which  it  purported  to  state  the 
effect. 

Erbob  on  a  bill  of  exceptions.  This  was  an  action  of  ejectment 
brought  to  recover  a  certain  house  and  premises  situate  in  Cress- 
well  Street,  in  the  parish  of  Fortsea.  The  lessor  of  the  plaintiff 
claimed  the  property  as  lord  of  the  manor  of  Hayling,  and  alleged 
that  the  premises  in  question  formed  part  of  a  certain  piece  of  land 
called  Howard's  Furlong,  which  he  contended  was  part  of  the 
manor  of  Hayliug.  Another  portion  of  Howard's  Furlong  had 
been  sought  to  be  recovered  by  Mr.  Padwick  on  the  same  title  in  a 
previous  action,  Doe  d.  Padwick  v.  Skinner  (1),  in  which  the  plaintiff 
was  nonsuited,  in  consequence  of  Golebidge,  J.,  at  the  trial,  reject- 
ing an  entry  in  a  certain  ancient  book,  tendered  in  evidence  by  the 
plaintiff  for  the  purpose  of  showing  that  the  premises,  though  not 
in  the  Isle  of  Hayling,  formed  part  of  the  manor  of  Hayling.  The 
Court  of  Exchequer,  on  a  motion  for  a  new  trial,  upheld  the 
decision  of  the  Judge,  and  refused  the  rule  to  show  cause  why 
there  should  not  be  a  new  trial.  The  present  action  was  tried 
before  Lord  Denman,  Ch.  J.,  at  the  Spring  Assizes,  1849,  for  the 
county  of  Dorset,  when  the  same  question  arose  as  to  the  admissi- 
bility of  the  entry  in  the  book  as  evidence.  The  learned  Lobd 
Chief  Justice,  acting  on  the  opinion  of  the  Court  of  Exchequer, 

(1)  77  E.  E.  659  (3  Ex.  84). 
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DoK  d.       rejected  the  evidence  of  the  entry.    The  facts  of  this  case  are  pre- 

Padwick  w  V  m. 

„.  cisely  similar  to  those  of  the  case  of  Doe  d.  Padwick  v.  Skinner  (i), 

WiTTcoMB.  except  that  there  it  was  taken  for  granted  that  the  Robert  Spiller, 
[  ♦602  ]  whose  book  was  tendered  in  evidence,  *wa8  the  steward  of  the 
Earl  of  Arundel  at  the  time  the  entry  was  made.  The  ancient 
receipts  by  Spiller,  which  were  put  in  to  prove  that  he  was  the 
steward  of  Lord  Arundel,  were  receipts  of  the  years  a.d.  1616, 
1617,  and  1622,  for  rent  from  the  mayor  and  burgesses  of  Arundel, 
as  due  to  the  Lady  Anne,  Dowager  Countess  Arundel.  The  evidence 
showed  that  the  name  of  Spiller,  written  in  the  book,  was  in  the 
same  handwriting  with  that  of  the  signature  to  the  receipts,  and 
that  the  entry  in  the  book  was  in  a  handwriting  of  the  same 
period ;  but  the  witness  could  not  say  whether  it  was  in  Spiller's 
handwriting. 

The  following  was  the  entry  : 

"1569,    Kingston   Pastures  in   Porze,   prcll  of  the  manor    of 
Hayling. 

'^  Thomas  Stoughton,  by  indenture  bearing  date  14  die  Junii, 
ano  12  E.  Eliz.,  reciting  one  lease  made  by  Henry  Earl  of  Arundel, 
dated  9th  Januarii,  ano  1  Eliz.,  unto  John  Lo  Lumley  for  100 
years  ;  and  one  other  lease  made  by  said  Lo  Lumley  unto  the  said 
Stoughton  and  one  Humfrey  Loyde,  declaring  then  the  said  Loyde 
to  be  deade,  and  hymselfe  to  be  sole  seised  by  survivorship,  for  and 
in  consideration  ^of  the  somme  of  802.,  paid  unto  the  said  Lo 
Lumley  by  Balph  Henslowe,  Gent.,  demiseth  and  granteth  unto 
him  all  those  pasture  grounds  lying  in  Kingston,  in  the  parish  of 
Portzea,  prcll  of  the  manor  of  Haylinge,  contayninge  twenty-two 
acres,  &c. :  To  have  and  to  hold  from  the  feaste  of  St.  Michell 
the  Archangle  before  the  date  thereof  for  the  term  of  61  years. 
Beddend.  per  ann.  at  the  2  usuall  feastes  26«.  8d.  A  clause  of  dis- 
tresse  for  rent  arere  by  the  space  of  one  monthe.  A  reentrie  for  not 
payinge  by  the  space  of  three  months,  the  same  beinge  lawfully 
demanded,  &c. ;  and  after  indorsed,  signed,  sealed,  and  delivered 
by  Tho.  Stoughton,  Esqr.,  18  Maii,  ano  18  Eliz.  Raplin  Henslowe  by 
deede  indented,  bearing  date  xxij  Aprilis,  ano  17  Eliz.  resytinge  the 
former  deedes,  assigneth  all  his  interest  to  Mr.  Popingaye,  from 
whose  evidence,  by  special  conveyance,  Sir  Edward  Creswell,  Knight 
[  *603  ]       ^claymeth  x  years  yet  to  come  from  the  feaste  of  St.  Michell  last. 

"  Entered  22  November,  1610." 

(1)  77E.  E.  559  (3  Ex.  84). 
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A  verdict  was  found  for  the  defendant.    A  bill  of  exceptions  was       Doe  d. 

Padwick 
tendered  to  the  raling  of  the  learned  Judge.  «. 

WiTTCOMB. 

Crowder  for  the  plaintiff  in  error  (i)]: 

It  is  submitted,  that  the  entry  in  the  book  was  admissible  on  the 
three  following  grounds  :  First,  as  evidence  of  reputation  of  the 
extent  of  the  manor  of  Hayling ;  secondly,  as  an  entry  made  by  a 
person  at  the  time  of  the  transaction,  in  discharge  of  his  duty ; 
and  thirdly,  as  secondary  evidence  of  a  lease  that  could  not  be 
found. 

First,  the  entry  is  good  evidence  of  reputation,  that  the  property 
sought  to  be  recovered  in  this  action  was  parcel  of  the  manor  of 
Hayling. 

(Gbesswbll,  J.:  The  entry  is  not  an  expression  of  Spiller's 
opinion.  At  the  most  it  is  a  mere  copy  by  him  of  something 
contained  in   some   lease.) 

The  original  lease  would  be  good  evidence  of  reputation  :  Chapman 
V.  Coiclan  (2). 

(Maulb,  J.  :  No  doubt  if  the  original  lease  were  produced,  it 
would  be  good  evidence  of  reputation  of  the  extent  of  an  ancient 
manor.  But  the  difficulty  is  this,  can  you  prove  the  fact  of  a  lease 
being  then  in  existence,  by  showing  that  it  was  the  opinion  of 
Spiller,  or  of  some  one  in  his  office,  that  at  the  time  of  the  entry 
such  a  lease  did  exist.  The  entry  does  not  relate  to  any  matter  of 
pedigree,  or  to  anything  of  a  public  nature.  Suppose  a  witness 
were  to  say  that  he  had  heard  from  an  old  man,  who  had  since  died, 
that  there  was  a  lease  which  described  the  manor  as  being  of  such 
an  extent,  would  that  be  evidence  of  reputation  ?) 

Secondly,  it  is  an  entry  made  by  a  person  at  the  time,  in  discharge 
of  his  duty. 

(CoLBBiDGB,  J. :  Is  there  any  evidence,  *independently  of  the       [  ♦604  T 
contents  of  the  book,  of  the  situation  which  Spiller  filled? 

Lord  Campbell,  Gh.  J. :  The  entry,  to  be  admissible,  must  be 
made  in  the  course  of  business.) 

(1)  Before  Lord  Campbell,  Ch.  J.,      Wightraan,  J.,  and  Cresswell,  J. 
Patteson,  J.,  Coleridge,  J.,  Maule,  J.,  (2)  12  E.  R.  294  (13  East,  10). 
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Doe  d.       Spiller  appears  to  have  received  the  rents  for  the  Arundel  family, 

V.  and  the  entry  was  made  during  the  currency  of  the  lease,  and 

WiTTooMB.    ^hijgt  ijjjg^t  family  were  interested  in  it  as  reversioners.    Although  it 

was  not  proved  that  the  entry  was  in  his  handwriting,  it  is  to 

be  presumed    to  have  been    an  act  which   he  sanctioned    and 

adopted. 

(Maule,  J. :  You  have  to  make  out  that  the  entry  in  the  book  and 
the  existence  of  the  lease  form  part  of  the  same  transaction.  I  do 
not  think  that  you  will  find  any  case  which  supports  the  pro- 
position, that  an  act  done  forty  years  after  a  prior  act  can  be 
so  connected  with  it  as  to  be  said  to  form  part  of  the  same 
transaction.) 

It  was  the  duty  of  Spiller  as  steward  to  make  an  entry  of  the 
matters  when  they  came  to  his  knowledge :  Doe  d.  Patteshcdl  v. 
Turford  (l).  Stead  v.  Heaton  (2). 

Lastly,  the  entry  was  admissible  as  secondary  evidence  of  the 
lease  which  after  due  search  could  not  be  found.  It  is  not  neces- 
sary that  the  entry  should  be  a  full  and  complete  copy  of  the  lease. 
If  it  be  an  abstract  it  is  sufficient :  Mayor  of  Exeter  v.  Warreii  (3). 
It  may  be  objected,  that  no  evidence  was  given  that  such  a 
lease  ever  existed ;  but  great  difficulties  would  attend  such  proof. 

(Maule,  J. :  What  authority  have  you  for  saying  that  an  abstract 
of  an  old  deed  is  admissible  in  evidence  ? 

Campbell,  Ch.  J. :  Even  assuming  the  entry  to  be  in  Spiller's 
handwriting,  it  is  not  reasonable  to  presume  that  he  had  the  deed 
before  him  at  the  time,  and  moreover  he  is  not  speaking  of  a  docu- 
ment in  which  his  employer  is  interested,  but  Sir  Edward  Cresswell. 
It,  therefore,  was  not  done  in  the  course  of  business. 

Goleridge,  J. :  It  may  also  be  that  the  entry  was  copied  from 
[  ♦605  ]       some  other  book,  in  which  case  the  words  ***  Entered  22  November, 
1610,"  would  not  refer  to  the  time  when  the  entry  was  made  in 
Spiller's  book.) 

Butt,  for  the  defendant,  was  not  called  upon. 

(1)  37  E.  R.  581  (3  B.  &  Ad.  890).  (3)  64  B.  B.  625  (5  Q.  B.  773). 

(2)  4  T.  R.  669. 


WiTTCOMB, 
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Lord  Campbell,  Ch.  J. :  Dos  d. 

-ITT       J  1    •     T     •  PADWICK 

We  do  not  think  it  necessary  to  hear  any  argument  on  the  part     ^     v, 
of  the  defendant,  as  we  are  all  of  opinion  that  this  entry  was  not 
admissible  upon  any  of  the  grounds  contended  for  by  Mr.  Crowder. 

First,  as  to  reputation.  If  the  original  lease  had  been  produced, 
most  undoubtedly  the  entry  would  have  been  evidence  of  reputa- 
tion. It  would  have  been  evidence  to  show  that  the  manor  of 
Hayling  did  extend  beyond  the  Island  of  Hayling ;  but  the  original 
lease  was  not  forthcoming,  and  it  is  proposed  to  give  evidence  by 
reputation  of  the  original  lease.  Therefore,  this  is  proposed  evidence 
of  a  fact,  and  not  of  the  boundary  of  a  manor.  On  that  ground  the 
entry  is  inadmissible. 

Secondly,  it  is  said  to  be  admissible,  as  we  must  presume  it  to  be 
an  entry  which,  although  not  in  Spiller's  handwriting,  yet  at  all 
events  is  one  which  he  adopted  and  sanctioned  in  discharge  of  his 
duty  as  steward  of  the  Earl  of  Arundel  or  of  the  property.  The 
first  answer  to  that  assumption  is,  that  there  is  no  sufficient 
evidence  that  Spiller  ever  was  steward;  and,  secondly,  that 
it  does  not  appear  to  have  been  any  part  of  his  duty  to 
make  the  entry  as  steward.  It  is  not  an  entry  made  in  the  course 
of  the  transaction,  as  in  Doe  v.  Turford,  and  in  those  cases 
where,  upon  one  part  of  the  transaction  being  proved,  the 
matter  adduced  is  to  be  considered  as  evidence  from  which  the  rest 
may  be  inferred.  The  entry  is  therefore  not  admissible  as  an  act 
done  by  Spiller  in  the  discharge  of  his  duty. 

The  only  remaining  ground  upon  which  the  admissibility  of  the 
entry  is  rested,  is  that  it  is  secondary  evidence  of  the  lease.  But 
there  is  no  evidence  that  any  such  lease  *ever  existed.  That  cannot  t  *^^^ 
be  secondary  evidence  of  an  original,  without  proof  also  that  there 
existed  something  which  was  an  original.  This  is  not  like  the 
Chartulary  of  Glastonbury  Abbey,  where  the  document  was  held 
admissible ;  but  in  that  case  it  contained  full  copies  of  the  docu- 
ments referred  to:  neither  can  this  entry  be  considered  as  an 
abstract  of  title.  If  an  abstract  were  proved  to  have  been  made  at 
the  time  of  the  sale  and  purchase,  and  in  the  course  of  business, 
such  abstract  might  possibly  be  secondary  evidence  of  the  deed 
referred  to  in  the  abstract  itself.  But  this  entry  is  by  no  means  in 
the  nature  of  an  abstract  of  title.  It  is  a  mere  memorandum, 
made  we  know  not  where  or  by  whom,  of  the  history  of  what  was 
done  under  a  lease  granted  by  the  Earl  of  Arundel  to  Lord 
Lumley.    We  therefore  think  our  brother  Colbbibgb  was  right  in 
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Dob  d.-      the  first  instance  in  rejecting  the  document,  that  the  Court  of 
Padwick 

t.  Exchequer  were  right  in  aflirming  his  decision,   and  that  Lord 

wiTTcoMB.    Dbnman    was    right  in  following  the  decision  of    the  Court  of 
Exchequer.     The  judgment  must  therefore  be  affirmed. 

Judgment  affirmed. 


1851.       The    AMBERGATE,    NOTTINGHAM,     BOSTON,    and 
Majri9^  EASTERN  JUNCTION  RAILWAY  COMPANY  v. 

[^'"1  NORCLIFFE. 

(6  Ex.  629—630;  S.  C.  20  L.  J.  Ex.  234  ;  17  L.  T.  146.) 

Held,  on  error,  that,  under  the  Bail  ways  Clauses  Consolidation  Act,  1845 
(8  &  9  Yict.  c.  16),  a  call  made  payable  hy  instalments  is  valid. 

Errob  on  a  bill  of  exceptions. 

Debt  for  calls,  under  the  8  &  9  Yict.  c.  16.  Plea,  Not  indebted ; 
and  issue  thereon.  At  the  trial  before  Piatt,  B.,  at  the  last 
Nottinghamshire  Summer  Assizes,  it  appeared  that  the  calls  were 
made  payable  by  instalments ;  when  it  was  objected,  on  the  part  of 
the  defendant,  that  the  calls  were  invalid ;  and,  in  support  of  that 
objection,  the  case  of  The  Ambergate  dc.  Railway  Company  v. 
Coulthard  (i)  was  cited.  The  learned  Judge  ruled  in  compliance 
with  the  alleged  decision,  and  to  that  ruling  a  bill  of  exceptions 
was  tendered. 

Whitehurst,  for  the  plaintiffs  in  error  (2) : 

It  has  been  expressly  decided,  that  a  call  payable  by  instalments 
is  valid,  both  by  the  Court  of  Queen's  Bench  in  The  Architects' 
Insurance  Company  v.  Wilson  («),  and  by  the  Court  of  Exchequer  in 
The  Birkenhead,  Lancashire,  and  Cheshire  Junction  Railway  Com- 
pany  v.  Webster  (^k). 

(Lord  Campbell,  Ch.  J. :  The  point  is  not  arguable  now.) 

Willmorey  contra  : 

The  call  and  the  action  for  the  call  are  mere  creatures  of  the 
8  &  9  Yict.  c.  16.  The  24th,  25th,  and  29th  sections  of  that  Act  do 
not  appear  to  have  been  fully  brought  to  the  attention  of  the  Court 
in  the  cases  upon  this  question.    In  the  28rd  and  25th  sections, 

(1)  5  Ex.  459.  Wightman,  J.,  and  Cress  well,  J. 

(2)  Before  Lord  Campbell,  Ch.  J.,  (3)  Q.  B.  Mich.  Term,  1850. 
Patteson,  J.,  Coleridge,  J.,  Maule,  J.,  (4)  AuU,  p.  288. 
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the  words  "amounta  of  call"  must  mean  the  amount  of  the  whole  ambkroate, 

call,  and  apply  to  one  single  payment.     The  29th  section  gives  ratlwayCo. 

power  to  the  directors  of  the  Company  to  declare  the  shares  •• 

forfeited  if  a  shareholder  fail  to  pay  *within  two  months  after  the  ^^•^ealT]" 
day  appointed  for  the  payment  of  the  call.    If  a  call  can  be  split, 
it  is  difficult  to  say  at  what  day  the  call  is  to  become  payable. 

(Lord  Campbell,  Ch.  J. :  It  may  be,  that  the  day  referred  to  is 
the  day  when  the  last  instalment  becomes  payable.  The  call  is 
clearly  valid.) 


Per  Curiam  : 

There  must  be  a  venire  de  novo. 


Venire  de  novo. 


The   PLASTEREBS'   COMPANY    v.   The  PARISH  i«5i. 

CLERKS'   COMPANY (1).  ^—' 

(6  Ex.  630—635  ;  S.  0.  20  L.  J.  Ex.  362 ;  15  Jar.  965 ;  17  L.  T.  246.)  ^  ^^  ^ 

Mere  pa3nneDt  of  rent  by  the  occupier  of  a  house  for  the  use  of  lights  is 
not  an  interruption  of  the  enjo3rment  within  the  3rd  section  of  the  Pre- 
scription Act,  1832  (2  &  3  Will.  IV.  c.  71), 

The  occupier  of  a  house  paid  an  annual  sum,  under  a  parol  agreement,  to 
the  owner  of  the  adjoining  land  for  the  liberty  of  keeping  his  windows  open 
which  looked  upon  the  land,  and  continued  in  such  active  enjoyment  for 
twenty  years  :  Held,  on  error,  in  an  action  by  the  occupier  against  the 
owner  of  the  adjoining  premises  for  an  obstruction  to  his  lights,  that  the 
payment  so  made  was  no  evidence  of  an  interruption  of  the  enjoyment 
within  the  3rd  section  of  the  Prescription  Act^  1832. 

Error  on  a  bill  of  exceptions.  This  was  an  action  on  the  case, 
for  the  obstruction  of  lights  of  the  plaintiffs'  house. 

The  defendants  below,  by  their  last  plea,  traversed  the  allegation 
in  the  declaration,  that  there  were  and  of  right  ought  to  be  divers 
windows  of  the  plaintiffs',  through  which  the  light  and  air  did 
enter,  and  of  right  ought  to  enter,  modo  et  formd ;  upon  which 
issue  was  joinlad. 

At  the  trial  of  the  cause  before  Pollock,  G.  B.,  at  the  London 
sittings  after  last  Trinity  Term,  the  facts  of  the  case  appeared  as 
follows:  On  the  part  of  the  plaintiffs,  it  was  proved  that  the 
plaintiffs'  house,  which  was  situate  in  Wood  Street,  Cheapside, 
abutted  on  a  yard  of  the  defendants.    From  the  year  1670,  down 

(1)  Dist.  BewJey  v.  Atkinson  (1879)       Co.  [1901]  2  Ch.  198,  215,  70  L.  J.  Ch. 
13  Ch.  D.  283,  295,  49  L.  J.  Ch.  153 ;       504.— A.  C. 
Gardner  v.  Hodgson's  Kingston  Brewery 
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■ 

Plastebebb*  to  the  commencement  of  the  Buit,  the  house  had  foar  wmdows 

Co 

9 '         looking  into  this  yard.    These  windows  received  light  and  air  from 

Clkrkb^'co    *^®  yard,  without  any  obstacle  or  obstruction,  until  the    year 

1848,  when  the  defendants  erected  a  building  in  the  yard,  which 

[  •esi  ]      obstructed  the  windows.    The  house  of  the  plaintiffs,  and  *the 

cellar  of  the  defendants  had  for  many  years  been  in  the  occupation 

of  the  same  tenant. 

On  the  part  of  the  defendants  an  indenture  of  the  4th  of  Septem- 
ber, 1669,  was  given  in  evidence,  by  which  the  defendants  granted 
to  one  Austin  (the  then  tenant  of  the  plaintiffs'  house)  leave  and 
license  to  make  the  four  windows  in  question  in  the  wall  of  the 
plaintiffs'  house,  looking  into  their  yard,  at  a  rent  of  10«.  a  year 
for  the  license,  for  fifty-one  years  then  next  following.  It  appeared 
that,  after  the  expiration  of  that  lease,  the  lights  continued  to  be 
enjoyed  by  the  occupier  of  the  plaintiffs'  house ;  but  there  was  no 
further  deed  or  agreement  in  writing  for  their  use,  but  the  same 
amount  of  rent  was  continued  to  be  paid  for  that  enjoyment.  The 
defendants,  from  1704  to  1782,  had,  by  leases  for  short  periods,  let 
the  cellar  in  question  to  different  tenants.  From  1807  to  1847,  the 
plaintiffs'  house  and  the  defendants'  cellar  were  in  the  occupation 
of  the  same  persons  as  tenants,  and  these  persons  had  paid  a  yearly 
sum  of  61.  lOs.  to  the  defendants,  as  rent  for  the  lights  and  cellar. 
On  the  21st  of  June,  1847,  the  defendants  gave  the  then  tenants  of 
the  house  notice  to  quit,  and  to  deliver  up  the  use  of  the  windows 
in  question,  at  the  following  Christmas. 

It  was  contended  on  the  part  of  the  plaintiffs,  that  the  payments 
so  made  by  the  tenants  did  not  constitute  an  interruption  within 
the  meaning  of  the  statute,  and  that  the  plaintiffs  had  acquired  a 
right  to  the  lights  by  actual  enjoyment  of  them  for  twenty  years 
next  before  the  commencement  of  the  suit,  under  the  2  &  8 
Will.  IV.  c.  71,  s.  3 ;  and  that,  as  the  defendants  had  not  proved 
that  the  enjoyment  was  had  under  any  consent  or  agreement  made 
or  given  for  that  purpose  by  deed  or  writing,  the  plaintiffs  were 
entitled  to  the  verdict  upon  the  last  issue.  The  Lord  Chief 
Baron,  however,  directed  the  jury,  that  the  demand  of  rent  for  the 
lights  and  payments  made  in  compliance  therewith  was  an  inter- 
[  *632  ]  ruption  within  the  meaning  of  the  ^statute,  and  that  the  defendants 
had  given  evidence  on  which  the  jury  might  find  a  verdict  for  them 
on  the  last  issue.  To  this  ruling  a  bill  of  exceptions  was  tendered  on 
the  part  of  the  plaintiffs.  A  verdict  was  found  for  the  defendants 
upon  the  last  issue. 
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IalbU  for  the  plaintiffs  in  error  (i) : 

The  payment  of  an  annual  sum  of  money  for  the  use  of  these 
lights  is  not  such  an  interruption  of  the  enjoyment  as  is  contem- 
plated by  the  3rd  section  of  the  2  &  3  Will.  IV.  c.  71  (2).  The 
interruption  there  meant  must  be  an  actual  obstruction  of  the 
enjoyment.  Such  payment  may  be  taken  to  show  that  the  enjoy- 
ment was  permissive,  and  that  it  was  the  ground  upon  which  the 
plaintiff  remained  undisturbed  in  his  enjoyment  of  the  user.  The 
Srd  section  explicitly  enacts,  that  where  there  has  been  an  actual 
enjoyment  for  twenty  years  without  interruption,  unless  the  same 
was  enjoyed  by  some  consent  or  agreement  by  deed  or  in  writing, 
the  right  shall  be  deemed  absolute  and  indefeasible.  That  section 
does  not  contain  the  words  ''  as  of  right."  Its  language  ^therefore 
varies  from  that  of  the  other  sections.  Light  is  put  upon  a 
different  footing  to  other  easements.  For  twenty  years'  user  does 
not  give  the  occupant  of  the  servient  tenement  the  right  as  to  other 
easements,  if  he  be  under  disability :  sect.  7.  There  is  no  express 
authority  upon  the  present  question.  In  The  Mayor  dc.  of  London 
V.  The  Pewterers'  Company  (3),  Tindal,  Ch.  J.,  lays  it  down,  that 
actual  enjoyment  for  twenty  years  is  only  to  be  defeated  by  agree- 
ment in  writing.  In  Flight  v.  Thomas  (4),  Maulb,  J.,  expresses  an 
opinion,  that  the  omission  of  the  words  '*  claiming  right  thereto  ** 
in  the  Srd  section  was  purposely  made. 


P1.A8TBRBR8* 
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[  ♦633  J 


(Lord  Campbell,  Ch.  J. :  The  statute  seems  to  make  a  difference 
between  light  and  other  easements.) 


(1)  Before  Lord  Campbell,  Ch.  J., 
Patteson,  J.,  Coleridge,  J.,  Maule,  J., 
Creeswell,  J.,  and  Wightman,  J. 

(2)  Sect.  3  enacts,  *<That  when  the 
access  and  use  of  light  to  and  for  any 
dwelling-house,  workshop,  or  other 
building  shall  have  been  actually 
enjoyed  therewith  for  the  full  period 
of  twenty  years  without  interruption, 
the  right  thereto  shall  be  deemed 
absolute  and  indefeasible,  any  local 
usage  or  custom  to  the  contrary  not- 
withstanding, unless  it  shall  appear 
that  the  same  was  enjoyed  by  some 
consent  or  agreement  expressly  made 
or  given  for  that  purpose  by  deed  or 
writing." 

Sect.  4  enacts,  **  That  each  of  the 
respective    periods  of  years    herein- 


before mentioned  shall  be  deemed  and 
taken  to  be  the  period  next  before 
some  suit  or  action  wherein  the  claim 
or  matter  to  which  such  period  may 
relate  shall  have  been  or  shall  be 
brought  into  question  ;  and  that  no 
act  or  other  matter  shall  be  deemed  to 
be  an  interruption  within  the  meaning 
of  this  statute,  unless  the  same  shall 
have  been  or  shall  be  submitted  to  or 
acquiesced  in  for  one  year  after  the 
party  inteiTupted  shall  have  had  or 
shall  have  notice  thereof  and  of  the 
person  making  or  authorising  the 
same  to  be  made." 

(3)  62  B.   B.  816  (2  Moo.  &  Bob. 
409). 

(4)  62  B.  B.  468  (11  Ad.  &  El.  695). 
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PLA8TKRK1W'  Havbridge  v.  Warwick  (i)  merely  decided  that,  where  the  dominant 
,./         and  servient  tenement  are  during  the  prescribed  period  in  the 
Clerks^  Co.    occupation  of  the  same  person,  no  right  is  acquired. 

(Maule,  J. :  The  3rd  section  shows,  that  there  may  be  an  enjoy- 
ment for  the  period  of  twenty  years  without  interruption,  and  yet 
no  right  may  be  gained ;  for  that  section  excepts  the  case  where  the 
enjoyment  is  granted  by  agreement  in  writing.) 

So  mere  payment  of  rent  for  the  use  of  the  lights  is  no  interruption 
within  that  section. 

(Lord  Campbell,  Gh.  J. :  The  interruption  there  seems  to  mean 
some  physical  interruption.) 

In  Onley  v.  Oardiner  (2),  Parke,  B.,  says,  "  Interruption  means  an 
obstruction  by  the  owner  of  the  locus  in  quo  ;  but  is  to  amount  to 
nothing  unless  acquiesced  in  for  a  year :  **  Tickle  v.  Brown  (3).  The 
interruption  means  a  suspension  of  the  enjoyment  of  the  right,  and 
must  be  in  the  nature  of  an  obstruction,  as  to  give  the  person,  who 
has  the  right,  a  good  cause  of  action.  The  statute,  no  doubt,  has 
had  the  effect  of  destroying  rights  which  existed  by  particular 
customs,  such  as  that  stated  in  the  case  of  Wynstanley  v.  Lee  (4). 

[  634  ]  Hugh  Hill,  contra : 

These  windows  were  opened  in  1770,  in  consequence  of  a  grant 
from  the  defendants  by  deed,  being  subject  to  the  payment  of  a 
certain  rent.  The  plaintiffs*  right  is  rested  entirely  upon  the 
statute;  for,  independently  of  it,  the  plaintiffs  could  not  have 
acquired  any  title  to  this  easement.  Now,  the  statute  was  not 
passed  with  a  view  of  conferring  new  rights,  but  merely  for  the 
purpose  of  shortening  the  time  of  prescription.  This  appears  from 
the  title  of  the  Act.  The  1st  and  2nd  sections  speak  of  claims  by 
custom,  prescription,  or  grant.  The  language  of  the  3rd  section 
differs  from  that  of  the  other  sections,  because  lights  are  not  so 
claimed :  Moore  v.  Rawson,  per  Littledale,  J.  (5).  The  right  to 
light  is  acquired  by  mere  occupancy,  and  not  by  the  consent  of  a 
third  party. 

(Cresswbll,  J. :  It  may  be,  that  the  words  "  as  of  right "  were 

(1)  77  R.  R.  725  (3  Ex.  652).         (4)  2  Swanst.  333. 

(2)  51  B.  R.  704  (4  M.  &  W.  497).     (5)  27  R.  B,  375  (3  B.  &  0.  332). 

(3)  43  R.  R.  358  (4  Ad.  &  El.  369). 
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omitted  m  the  3rd  section  as  being  unnecessary,  as  every  person  has  Plastebbus* 

Co. 
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a  right  to  all  the  light  that  comes  to  him.) 


That  may  be  so,  for  in  a  question  of  right  of  way  or  right  of 
common,  a  person  is  a  trespasser  who  uses  it  if  he  have  not  the 
right,  unless  he  has  obtained  the  owner's  permission ;  but  in  the 
case  of  light,  a  person  who  opens  a  window  in  his  house  does  it  as 
of  right,  and  commits  no  trespass  by  so  doing.  In  Flight  v.  Thovias, 
Parke,  B.,  says,  "  Sect.  4  speaks  of  the  party  interrupted.  The 
statute  seems  to  contemplate  interruption  of  the  right,  not  of  the 
period."  In  Harbiidge  v.  Wartvick,  Parke,  B.,  says,  that,  in 
pleading  a  right  to  light,  the  party  must  allege  his  claim  as  of 
right.  It  is  submitted,  that  an  act  done  by  the  party  who  has  the 
power  of  interrupting  the  user  in  derogation  of  the  right  is  an 
interruption  within  the  meaning  of  the  statute. 

(Pattbson,  J. :  The  party  does  not  acquire  any  right  until  after 
the  twenty  years  have  expired. 

Lord  Campbell,  Gh.  J. :  It  is  admitted,  that  there  has  been  an 
actual  enjoyment  for  twenty  years,  and  the  only  question  which 
this  bill  of  ^exceptions  raises  is,  whether  the  payment  of  rent  is  [  *685  ] 
evidence  of  an  interruption  within  the  meaning  of  the  statute.  We 
are  not  called  upon  to  say  whether  the  payment  might  not  be 
made  use  of  to  show  that  this  was  not  such  an  enjoyment  as  was 
contemplated  by  the  statute  as  capable  to  confer  the  right. 

Maule,  J. :  Tour  argument  must  go  to  the  length,  that  an  enjoy- 
ment which  is  paid  for  is  interrupted ;  but  the  3rd  section  shows, 
that  there  may  be  an  uninterrupted  enjoyment  granted  by  an 
instrument  in  writing.) 

Lord  Campbell,  Ch.  J. : 

The  simple  question  is,  whether  the  payment  of  a  certain  sum  of 
money  a  year,  by  way  of  rent,  for  the  user  of  these  lights,  is 
evidence  of  an  interruption  of  the  enjoyment  of  the  right.  I  think 
clearly  that  it  is  not.  For  the  interruption  in  the  3rd  section  of 
the  2  &  3  Will.  IV.  c.  71,  must  be  such  an  interruption  as  that 
contemplated  in  the  4th  section.  Looking  at  the  two  sections 
together,  I  think  there  must  be  an  actual  discontinuance  of  the 
enjoyment,  by  reason  of  an  obstruction  which  is  submitted  to  or 
acquiesced  in  for  a  year.      There  has  been  none  here.      On  the 
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Plastkbebs*    contrary,  there  has  been  an  actual  enjoyment  for  the  full  period  of 
tr/  twenty  years,  without  any  discontinuance.      The  learned  Lord 

Clbbks'^o    Chibp  Baron  was  therefore  mistaken  in  his  ruling,  and  there  must 
be  a  venire  de  novo. 

Venire  de  novo. 


1851.  READ   V.   LEGARD. 

May  30. 
_1_  (6  Ex.  636—643 ;  S.  0.  20  L.  J.  Ex.  309 ;  15  Jur.  494  ;  17  L.  T.  145.) 

*-        ''  A  husband  is  liable  for  Deoessaries  supplied  to  his  wife  during  the  period 

of  his  lunacy. 

Debt  for  meat,  drink,  washing,  lodging,  and  other  necessaries 
provided  by  the  plaintiff  for  the  wife  of  the  defendant,  at  his 
request. 

Pleas.:  first.  Never  indebted :  secondly,  that  at  the  time  of  the 
making  of  the  supposed  request  by  the  defendant,  he  the  defendant 
was  a  lunatic  and  of  unsound  mind,  whereof  the  plaintiff  then  had 
notice ;  and  that  the  said  meat,  drink,  &c.,  were  not,  at  the  time  of 
making  the  said  request,  or  at  the  time  of  providing  the  same 
necessaries,  suitable  to  the  estate,  degree,  and  condition  of  the 
defendant ;  whereof  the  plaintiff  had  notice.    Verification. 

The  plaintiff  joined  issue  on  the  first  plea,  and  to  the  second 
replied,  that  the  articles  supplied  were  necessaries.  Issue 
thereon. 

At  the  trial,  before  Martin,  B.,  at  the  Middlesex  sittings  after  last 
Michaelmas  Term,  it  appeared  that  the  articles,  in  respect  of  which 
the  action  was  brought,  had  been  supplied  by  the  plaintiff  to  the 
defendant's  wife,  for  her  necessary  support  during  the  time  that 
the  defendant  was  confined  in  an  asylum  as  a  dangerous  lunatic. 
No  question  was  raised  as  to  the  articles  being  necessaries  ;  but  the 
defendant's  counsel  objected  that  the  plaintiff  could  not  recover, 
inasmuch  as  the  liability  of  a  husband  for  goods  supplied  to  his 
[  •637  ]  wife  depended  solely  on  her  authority  as  *his  agent  to  pledge  his 
credit ;  and  that,  as  the  lunacy  of  the  defendant  rendered  him 
incapable  of  delegating  any  authority  to  an  agent,  he  was  not 
liable.  The  learned  Judge  overruled  the  objection,  expressing  his 
opinion  that  the  authority  arose  out  of  the  relation  of  husband  and 
wife ;  and  the  jury  having  found  a  verdict  for  the  plaintiff,  leave 
was  reserved  to  the  defendant  to  move  to  enter  a  nonsuit. 

Hugh  Hill  in  the  following  Term  having  obtained  a  rule  nin 
accordingly. 
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Watson  and  Ball  now  showed  cause :  Read 

The  authority  of  a  wife  to  pledge  her  husband's  credit  for      Leoabd. 
necessaries  does  not  depend  upon  any  implied  agency,  but  is  an 
irrevocable  authority  arising  from  the  matrimonial  obligation  to 
support  her.    If  a  wife  be  driven  from  her  husband's  home  by  his  mis- 
conduct, he  is  liable  for  necessaries  supplied  to  her,  notwithstanding 
he  may  have  given  public  notice  that  he  will  not  be  responsible  for 
her  debts.     Though  a  husband  and  wife  live  apart  by  mutual  con- 
sent, he  is  liable  for  her  reasonable  maintenance,  unless  she  has  a 
competent  provision  either  from  him  or  her  own  resources :  Dixon  v. 
HurreU{\).    The  doctrine  relating  to  the  liability  of  a  husband 
for    necessaries     supplied     to    his    wife    is    thus    explained    in 
Manby  v.  Scott {2).     "Here   the   question    is,  will   the  contract 
of  a  wife  for  necessaries  make  her  husband  liable  ?    For  nobody 
will  dispute,  that  usually  the  contracts  of  wives  are  void,  as  all 
their  power  is   transferred   to   the    husband  by  their  marriage. 
Yet,  as  to  matters  necessary  *  ad  sustentationevi  vitce^'  this  power  is 
not  transferred,  but,  on  the  contrary,  established  and  made  absolute 
in  the  wife  by  means  of  the  marriage.     This  is  founded  on  the 
necessity  of  the  thing ;  and  our  law  allows  *many  persons  who  are       [  •638  ] 
otherwise  disabled  in  cases  of  necessity  to  enter  into  contracts ;  as 
an  instance,  it  is  a  general  rule,  that  the  contracts  of  all  infants  are 
void,  but,  nevertheless,  in  cases  of  necessity  their  contracts  shall 
bind  them.  ...  As  our  law  gives  all  that  the  wife   has  to  her 
husband  on  marriage,  if  wives  shall  not  be  allowed  to  obtain  food 
and  other  necessaries,  wives  will  be  in  a  worse  condition  than  those 
who  commit  treason  or  felony,  for  felons  shall  be  allowed  from  their 
goods  reasonable  estovers,  to  save  them  from  starving.    And  the 
Statute  Art.  Gler.  provides,  that  persons  who  abjure  the  realm  shall 
have  sufficient  estovers  of  their  goods.     But  women  cannot  enjoy 
this  privilege  if  they  can  take  nothing  without  the  permission  of 
their  husbands,  but  they   will  be  left  to  perish,  Tantalus-like, 
from    thirst    and    hunger,   amid   the  overflowing  exuberance  of 
their  husbands'  plenty."    A  lunatic  may  contract  for  necessaries. 
[They   also    referred    to  Baxter  v.    The  Earl  of  Portsmouth  (3), 
Molton    V.    Camroux(4,),    Williams    v.    We7itworth  {&),    Tarbuck    v. 
Bispham  (6).] 

(1)  8  Car.  &  P.  717.  (4)  76  E.  R.  669  (2  Ex.  487;  in 

(2)  1  Sid.  109;  1  Lev.  4;  2  8m.   error,  4  Ex.  17). 

L.  C.  252  [1 1th  ed.  p.  454].  (5)  59  E.  B.  615  (5  Beav.  325). 

(3)  5  B.  &  C.  170.  (6)  46  E.  B.  486  (2  M.  &  W.  2). 
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Rbad  Hugh  Hill,  in  support  of  the  rule : 

V. 

lkgabd.  No  case  has  yet  decided  that  marriage  confers  on  the  wife  an 

[  ^'^^  ]       irrevocable  authority  to  pledge  her  husband's  credit  for  necessaries. 
The  liability  of  a  husband  depends  upon  his  assent,  either  express 
or  implied.     If,  by  his  misconduct,  his  wife  is  driven  from  home, 
the  law  presumes  an  authority  conferred  on  her  as  his  agent  to 
contract  for  her  necessary  sustenance,  and  he  is  liable,  even  though 
he  may  have  cautioned  tradesmen  not  to  trust  her.    But  where,  as 
in  the  case  of  lunacy,  he  is  incapable  of  contracting  or  appointing 
an  agent,  no  such  presumption  can  arise.     The  earliest  authority 
on  the  subject  is  in  Fitzherbert's  Nat.  Brev.  120  G.     "  Aman  shall 
be  charged  in  debt  for  the  contract  of  his  bailiff  or  servant,  where  he 
giveth  authority  unto  his  bailiff  or  servant  to  buy  and  sell  for  him ; 
and  so  for  the  contract  of  the  wife,  if  he  gives  such  authority  to  his 
wife,   otherwise  not:"    Etherington    v.   PaiTot(i),   is   an  express 
authority  that  a  wife's  contracts  bind  her  husband  from  his  pre- 
sumed assent  only.     The  language  cited  from  Manby  v.  Scott  is  that 
[*640  ]        of  the  minority  of  the  Judges ;  the  resolutions  *of  the  majority,  thus 
translated  in  2  Smith's  L.  G.  261,  262(2),  support  the  defendant's 
view :  **  1st.  That  the  marriage  does  not  give  the  wife  any  innate 
and  uncontrollable  power  to  render  the  husband  liable.     2ndly.  That 
although  the  wife  cannot  bind  her  husband  by  her  contract,  yet  she 
is  not  without  a  remedy  ;  but  by  the  common  law,  Chancery  may 
order  her  necessaries,  or,  at  least,  the  canon  law  (which  is  subservient 
to  it)  in  the  spiritual  Court,"  &c.    In  conformity  with  that  doctrine 
Calverly  v.  Plummer  (8)  was  decided.     [He  also  cited  Montague  v. 
[  641  ]       Benedict  (4).]     In  Seeton  v.  Benediet  (5),  Best,  Ch.  J.,  says :  "  A  hus- 
band is  only  liable  for  debts  contracted  by  his  wife,  on  the  assump- 
tion that  she  acts  as  his  agent ;  if  he  omits  to  f urnbh  her  with 
necessaries  he  makes  her  impliedly  his  agent  to  purchase  them." 

(Alderson,  B.  :  In  those  cases  the  articles  supplied  were  not 
necessaries,  and  therefore  the  husband  was  not  liable  without  proof 
of  an  express  or  implied  assent  to  the  purchase.  Undoubtedly  a 
lunatic  would  not  be  liable  on  a  contract  by  his  wife  which  required 
his  assent.) 

The  result  of  the  authorities  is,  that  there  must  be  some  act  which 
clothes  the  wife  with  authority,  other  than  the  mere  fact  of  marriage. 

(1)  1  Salk  117.  (4)  27  R.  K.  444  (3  B.  &  C.  631). 

(2)  nth  ed.  p.  464.  (5)  6  Bing.  28. 

(3)  2  Lev.  16. 
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Pollock,  C.  B.  :  Bead 

The  rule  ought  to  be  discharged.  The  question  raised  is,  whether  Leoard. 
an  action  can  be  maintained  againsl;  the  defendant  for  necessaries 
supplied  to  his  wife  during  the  period  of  his  lunacy.  The  action  is 
founded  on  this,  that  the  defendant,  having  contracted  marriage 
with  the  person  sustained  by  the  plaintiff,  has  thereby  become,  in 
point  of  law,  liable  to  maintain  her  ;  and  if  he  fail  to  do  so,  unless 
under  circumstances  which  justify  him,  she  has  authority  to  pledge 
his  credit.  It  may  be  that  no  case  has  yet  arisen  distinctly  bearing 
upon  the  precise  point  now  raised  ;  but,  on  the  other  hand,  none  of 
the  dicta  that  occur  in  the  authorities  cited  furnish  a  clue  to  decide 
this  case  adversely  to  the  plaintiff.  All  the  expressions  on  which 
Mr.  Hill  relied  may  be  explained,  as  my  brother  Aldbrson  has 
explained  some  of  them,  viz.,  that  in  those  *cases  the  action  was  [  'C**  ] 
not  brought  for  necessaries,  and,  consequently,  the  assent  of  the 
husband  was  required  to  be  proved.  Assuming  then  that  this  is  the 
first  time  that  the  precise  question  has  come  before  any  Court,  what 
is  the  judgment  we  ought  to  give  ?  The  true  principle  seems  to  be, 
that  when  a  man  marries  he  contracts  an  obligation  to  support  his 
wife,  and,  in  point  of  law,  he  gives  her  authority  to  pledge  his  credit 
for  her  support,  if  circumstances  render  it  necessary,  she  herself  not 
being  in  fault.  That  authority  is  not  revoked  by  the  husband 
becoming  insane ;  and  certainly  it  would  be  very  hard  if  the  hus- 
band could  claim  the  whole  of  his  wife's  property,  and  those  who 
act  for  him  recover  it  from  her,  and  yet  the  wife  have  no  claim  on 
any  one  to  support  her. 

Alderson,  B.  : 

I  am  of  the  same  opinion.  By  the  marriage  contract  entered  into 
when  the  defendant  was  sane,  the  parties  contracted  a  relation 
which  gave  the  wife  certain  rights,  which  the  law  recognises.  It  is 
only  necessary  for  us  to  say  that  one  -of  them  is,  that  the  wife  is 
entitled  to  be  supported,  according  to  the  estate  and  condition  of 
her  husband.  If  she  is  compelled  by  his  misconduct  to  procure  the 
necessary  articles  for  herself,  as  for  instance  if  he  drives  her  from 
his  house,  or  brings  improper  persons  into  it,  so  that  no  respectable 
woman  could  live  there,  according  to  the  decided  cases,  he  gives  her 
authority  to  pledge  his  credit  for  her  necessary  maintenance  else- 
where ;  which  means  that  the  law  gives  that  authority  by  force  of 
the  relation  of  husband  and  wife.  So  if  a  husband  omit  to  furnish 
his  wife  with  necessaries  while  living  with  him,  she  may  procure 
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Bead        them  elsewhere,  otherwise  she  would  perish.     Then  if,  as  here,  the 
Lboard.      husband  becomes  lunatic  by  the  visitation  of  God,  and  therefore 
unable  to  provide  his  wife  with  necessaries,  he  is  in  the  same  situa- 
tion as  a  husband  omitting  to  furnish  them ;  and,  as  by  the  relation 
[  ♦643  ]       which  he  originally  contracted  he  undertook  to  provide  her  *with 
them  himself,  he  becomes  liable  to  any  person  who  does  it  for  him. 

Platt,  B.  : 

If  the  defendant  had  entered  into  a  contract  by  deed,  or  had 
executed  a  warrant  of  attorney  authorising  judgment  to  be  entered 
up,  and  had  afterwards  become  insane,  surely  his  insanity  would 
not  revoke  the  authority  conferred  by  the  instrument.  In  this 
case,  while  sane,  he  contracts  a  relation  which  imposed  on  him  the 
obligation  of  maintaining  his  wife,  how  then  can  that  be  revoked  by 
insanity  any  more  than  a  deed  or  warrant  of  attorney. 

Martin,  B.  : 

My  brother  Aldbbson  has  stated  the  true  foundation  of  the 
liability,  namely,  that  by  contracting  the  relation  of  marriage,  a 
husband  takes  on  himself  the  duty  of  supplying  his  wife  with 
necessaries  ;  and  if  he  does  not  perform  that  duty,  either  through 
his  own  fault,  or  in  consequence  of  a  misfortune  of  this  kind,  the 
wife  has,  by  reason  of  that  relation,  an  authority  to  procure  them 
herself,  and  the  husband  is  responsible  for  what  is  so  supplied. 

Rtde  discharged. 


1851.  MICKLETHWAIT  v.  WINTER. 

Juns  2. 
(6  Ex.  644—655  ;  S.  C.  20  L.  J.  Ex.  313  ;  17  L.  T.  185.) 

I^        ->  At  the  time  an  Inclosiire  Act  passed,  the  soil  and  freehold  of  a  common 

thereb}'  allotted  was  vested  in  the  lord  of  the  manor,  subject  to  certain 
rights  of  pasture.  The  coal  and  minerals  and  unopened  stone-quarries 
under  the  surface  of  the  common  also  belonged  to  the  lord  as  part  of  the 
freehold,  and  he  was  entitled  to  work  the  mines.  The  Act  did  not  recite 
the  particular  rights  of  the  lord,  but  enacted,  that  certain  allotments  should 
be  made  to  the  commoners  in  lieu  of  their  rights,  and  to  him  for  his  right 
as  lord  "  to  and  in  the  soil  of  the  said  common,  and  also  to  and  for  the 
damage  he  would  sustain  by  being  obliged  to  make  satisfaction  to  the  pro- 
prietors of  the  lands  inclosed,  for  digging  for  any  coals  or  minerals : "  it 
also  enacted,  that,  if  the  lord  should  enter  upon  any  of  the  lauds  for  the 
purpose  of  digging  **  any  coals  or  other  minerals,"  he  should  make  satis- 
faction to  the  proprietors  of  the  lands  for  damage  done.  The  Act  contained 
no  clause  in  express  terms  excepting  the  mines  and  minerals :  Held,  that 
the  Act,  by  necessary  implication,  reserved  to  the  lord  his  right  to  the  mines 


VOL.  LXXXVI.] 


1861.    EX.     6  EX.  644—645. 


423 


and  minerals  under  the  land  so  inclosed,  and  that  he  was  entitled  to  work 
them,  paying  compensation  to  the  owners  of  the  surface  for  damage  thereby 
done. 
Held,  also,  that  stones  dug  from  quarries  are  minerals. 

Troter  for  flagstones  and  grindstones.  Pleas :  Not  guilty,  and 
Not  possessed. 

By  consent,  the  parties  stated  the  following  case  for  the  opinion 
of  the  Court :  For  many  years  previous  to  and  at  the  time  of  the 
passing  of  the  Act  of  Parliament  hereinafter  mentioned,  Benjamin 
Micklethwait  was  seised  in  fee  of  the  manor  of  Ardsley  in  the 
parish  of  Darfield,  in  the  West  Biding  of  the  county  of  York,  and  of 
the  common  and  waste  land  or  ground  within  and  parcel  of  the  said 
manor,  and  was  entitled  to  certain  rents,  services,  rights,  royalties, 
privileges  and  jurisdiction  incident  and  belonging  to  such  manor. 
At  the  time  of  the  passing  of  the  said  Act,  there  was,  within  and 
parcel  of  the  said  manor,  a  considerable  tract  of  common  or  waste 
land  or  ground,  called  Ardsley  Common,  the  soil  and  freehold  of 
which  were  vested  in  the  said  B.  Micklethwait  as  parcel  of  the  said 
manor,  subject  to  certain  rights  of  common  of  pasture.  The  coals 
and  minerals,  and  unopened  stone  quarries,  stone,  earth,  and  other 
substances  under  the  surface  of  the  said  common  or  waste  land  or 
ground  also  belonged  to  him  as  part  of  the  said  soil  or  freehold  so 
vested  in  him  as  aforesaid ;  and  he  was  entitled  to  win  and  work 
the  said  coals,  minerals,  and  unopened  stone  quarries ;  and  there 
were  also  certain  open  stone  quarries  upon  the  said  common  or 
waste  land  or  ground,  which  belonged  to  him  as  part  of  the  said 
soil  or  freehold  so  vested  in  him  as  aforesaid,  but  which,  at  the 
time  of  the  passing  of  the  said  Act,  were  in  lease  from  him  to  other 
parties,  as  in  the  said  Act  mentioned. 

By  an  Act  of  Parliament  passed  in  the  88rd  year  of  the  *reign  of 
his  Majesty  King  George  II.  intituled  "  An  Act  for  dividing  and 
inclosing  the  open  common  in  the  township  of  Ardsley  and  parish  of 
Darfield  in  the  West  Biding  in  the  county  of  York  :  "  after  reciting 
that  there  then  was  a  certain  large  common  or  tract  of  waste  land  or 
ground  lying  within  the  township  of  Ardsley  aforesaid ;  and  also 
reciting  that  his  Grace  the  Duke  of  Kingston  and  several  other  persons 
then  were  freeholders  within  the  said  township  of  Ardsley,  and 
entitled  to  right  of  common  upon  the  said  common  or  waste ;  and 
reciting  that  it  would  be  for  the  advantage  of  the  several  persons 
entitled  to  right  of  common,  if  the  said  common  or  waste  ground 
was  inclosed,  and  specific  parts  and  shares  thereof  allotted  to  them 
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according  to  their  respective  properties,  rights,  and  interest  therein, 
but  that  the  same  could  not  be  effectually  done  vvithout  the  aid  of 
Parliament:  it  was  amongst  other  things  enacted  (section  3,) 
"  That  the  Commissioners  appointed  for  carrying  the  said  Act  into 
execution,  or  any  three  or  more  of  them,  (after  setting  out  and 
allotting  so  much  of  the  said  common  grounds  as  should  be  equal 
to  one  full  tenth  part  of  the  average  value  of  the  said  common 
grounds,  in  lieu  of  all  tithes  arising  out  of  the  said  grounds 
intended  to  be  inclosed  as  aforesaid,)  should  set  out,  assign,  allot, 
and  appoint  unto  and  for  the  said  B.  Micklethwait,  his  heirs  and 
assigns,  (over  and  above  and  exclusive  of  such  share  or  allotment 
as  should,  in  pursuance  of  that  Act,  be  allotted  to  him  in  lieu  of  his 
right  of  common,)  such  parcel  and  quantity  of  the  said  common  as 
in  the  judgment  of  the  said  Commissioners  and  their  successors,  or 
any  three  or  more  of  them,  should  appear  to  them  a  satisfaction 
and  compensation  to  the  said  B.  Micklethwait  for  his  right  as  lord 
of  the  manor  of  Ardsley  aforesaid,  to  and  in  the  soil  of  the  said 
common  or  waste  land  ;  and  also  to  and  for  the  damage  and  injury 
he  would  sustain  by  being  obliged  to  make  satisfaction,  as  therein- 
after mentioned,  to  the  proprietors  of  the  land  so  intended  to  *be 
inclosed,  for  digging  for  any  coals  or  minerals  within  the  said 
common  lands  and  grounds,  and  then  to  divide  and  set  out,  ascertain, 
and  allot  the  residue  of  the  said  lands  intended  to  be  inclosed,  unto, 
between,  and  amongst  the  said  B.  Micklethwait  and  the  rest  of  the 
persons  interested  therein,  in  proportion  to  their  several  and  respec- 
tive interests  therein.'*  And  it  was  by  the  said  Act  provided, 
(sect.  5),  *'that  the  stone  quarries,  the  property  of  the  said 
B.  Micklethwait,  and  demised  by  him  to  the  Eight  Hon.  William, 
Earl  of  Stafford,  John  Uttey,  and  George  Wilkinson,  should  be 
included  in  the  allotment  or  allotments  to  be  made  as  aforesaid  to 
the  said  B.  Micklethwait  or  in  one  of  them.**  And  it  was  thereby 
further  enacted,  (sect.  8),  **  that,  within  the  space  of  six  calendar 
months  after  the  execution  of  the  Commissioners'  award  as  therein 
mentioned,  the  several  parcels  of  lands  thereby  allotted  should  be 
inclosed,  hedged,  ditched,  and  fenced ;  and  that  such  inclosures, 
hedges,  ditches,  and  fences,  should  at  all  times  thereafter  be 
repaired  and  maintained  in  such  manner  as  the  said  Commissioners, 
or  any  three  or  more  of  them,  should  in  such  award  order  or  direct." 
And  it  was  further  enacted,  (sect.  9),  *'  that  every  person  entitled  to 
any  allotment  or  allotments  to  be  made  as  aforesaid  should,  and 
was  thereby  required  to,  accept  such  allotment  or  allotments  within 
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the  space  of  three  calendar  months  next  after  the  execution  of  the  said 
award  and  notice  thereof  was  given,  as  in  the  said  Act  mentioned  ; 
and  that  every  person  who  should  refuse  or  neglect  to  accept  any 
such  allotment  within  the  time  before  mentioned  should  be  totally 
excluded  from  having  or  receiving  any  benefit  or  advantage  by  the 
said  Act  of  Parliament,  and  also  from  any  estate,  interest,  and  right 
of  common  whatsoever  in  the  lands  so  intended  to  be  inclosed." 

And  it  was  thereby  further  provided  and  enacted  (section  19), 
"  That  the  said  Act  should  not  prejudice  the  rights  of  the  lord  of 
the  said  manor,  or  of  any  future  lord  *or  lords  of  the  said  manor, 
in  or  to  the  seigniory,  royalties,  rights,  and  services  incident  and 
belonging  to  the  said  manor ;  but  that  such  lord  or  lords  for  the 
time  being,  and  all  such  persons  claiming  or  to  claim  under  or  in 
trust  for  him  or  them  as  lord  or  lords  of  the  said  manor,  should  at 
all  times  thereafter  hold  and  enjoy  all  rents,  services,  rights, 
royalties,  courts,  perquisites,  and  profit  of  courts,  and  all  other 
royalties,  privileges,  and  jurisdictions  to  the  said  manor  or  to  the 
lord  or  lords  thereof  belonging,  in  as  full,  ample,  and  beneficial 
manner,  to  all  intents  and  purposes,  as  he  or  they  might  have  held 
and  enjoyed  the  same  in  case  the  said  Act  had  not  been  made." 

And  it  was  thereby  provided  and  enacted  (section  20),  "  That,  if 
the  lord  of  the  said  manor  or  any  future  lord  or  lords  thereof  should 
enter  upon  any  of  the  lands  or  grounds  so  to  be  divided  and  allotted 
by  virtue  of  that  Act,  for  the  digging,  getting,  taking,  and  carrying 
away  any  coals  or  other  minerals,  he  or  they  should  respectively 
make  satisfaction  to  the  respective  proprietor  or  proprietors  of  such 
lands,  his  or  their  tenant  or  tenants,  for  any  damage  which  he  or 
they  should  or  might  thereby  sustain."  The  said  Act  concluded 
with  a  saving  clause  in  the  words  following,  (that  is  to  say) : 
"  Saving  always  to  the  King's  most  excellent  Majesty,  his  heirs  and 
successors,  and  to  all  and  every  other  person  or  persons,  bodies 
politic  or  corporate,  his,  her,  or  their  heirs,  successors,  executors, 
and  administrators,  (other  than  those  meant  and  intended  to  be 
barred  by  this  Act),  all  such  estate  and  interest  as  they,  every  or 
any  of  them  had  and  enjoyed  of,  in,  to,  or  in  respect  of  the  said 
common  before  the  passing  of  this  Act,  or  could  or  might  have  had 
and  enjoyed  in  case  the  same  had  not  been  made ;  but  no  such 
other  person  or  persons,  bodies  politic  or  corporate,  his,  her,  or 
their  heirs,  executors,  administrators,  or  successors,  shall  have 
power  to  disturb  any  of  the  allotments  to  be  made  in  pursuance 
of  this  Act,  but  shall  accept  the  respective  allotments  which  shall 
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be  *made  in  lieu  of  their  common  rights  or  other  interest,  which 
he»  she,  or  they  would  have  been  entitled  to  in  case  this  Act  had 
not  been  made." 

The  Commissioners  appointed  by  the  said  Act  of  Parliament  in 
due  manner,  on  the  1st  of  August,  1768,  made  their  award,  and 
did  thereby,  amongst  other  things,  award,  allot,  and  assign  unto  the 
said  B.  Micklethwait,  to  be  held  in  severalty  by  him,  his  heirs  and 
assigns,  a  certain  parcel  of  the  said  common,  containing  81a.  2r.  9p.  ; 
ten  acres  of  which  said  parcel  of  land  were  thereby  declared 
to  be  allotted  to  the  said  B.  Micklethwait  as  a  satisfaction  and 
compensation  for  his  right  as  lord  of  the  manor  of  Ardsley  afore- 
said to  and  in  the  soil  of  the  said  common  and  waste  ground,  and 
also  to  and  for  the  damage  and  injury  he  would  sustain  by  being 
obliged  to  make  satisfaction  to  the  proprietors  of  the  several  allot- 
ments on  the  said  common,  for  the  digging  for  any  coals  or  minerals 
within  the  said  common  lands  and  grounds;  and  the  residue  thereof 
was  thereby  declared  to  be  part  of  the  allotments  made  to  the  said 
B.  Micklethwait  in  lieu  of  his  right  of  common  on  the  said  common 
or  waste  ground ;  and  the  said  Commissioners  did  thereby  further 
award,  allot,  and  assign  unto  the  said  B.  Micklethwait,  a  certain 
other  part  of  the  said  common,  containing  26a.  Or.  25p.,  in  which 
said  allotment  were  contained  the  said  stone  quarries  demised  by 
him  as  aforesaid,  and  which  were  provided  by  the  Act  of  Parliament 
to  be  included  in  the  allotments  to  be  made  to  the  said  B.  Mickle- 
thwait, or  in  one  of  them.  The  said  Commissioners,  in  and  by  the 
said  award,  also  allotted  and  awarded  to  B.  Crookes,  late  of  Barnsley, 
in  the  county  of  York,  surgeon,  since  deceased,  a  certain  part  of  the 
said  common  or  waste  ground  now  called  and  known  as  Crookes' 
Close,  in  lieu  of  certain  rights  of  common  to  which  he  was  then 
entitled  over  the  said  lands  so  described  to  be  inclosed  as  aforesaid. 

The  said  award,  after  divers  other  allotments  to  various  persons, 
contained  a  clause  or  proviso  to  this  e£fect,  viz.,  *that  the  said  lands 
and  grounds  hereby  allotted,  awarded,  and  assigned  as  aforesaid  to 
the  said  several  persons  respectively,  should  be  in  lieu  and  fall 
satisfaction  and  compensation  for  their  several  and  respective  rights 
of  common,  and  other  rights  and  properties  whatsoever,  in,  over,  or 
upon  the  said  common  or  waste  ground ;  and  that,  from  and  imme- 
diately after  the  said  execution  of  that  award,  the  right  of  the  said 
B.  Micklethwait  in  and  to  the  soil  of  the  said  common  called 
"Ardsley  Common,"  and  every  part  and  parcel  thereof  which 
should  be  taken  into  the  said  inclosures  by  virtue  of  the  said  award, 
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and  all  the  right  of  common  belonging  to  and  claimed  by  all  and 
every  the  said  owners,  proprietors,  and  occapiers  of  messaages, 
cottages,  homesteads,  lands,  tenements,  and  other  hereditaments 
within  or  belonging  to  the  said  township  of  Ardsley,  in,  over,  or 
upon  the  said  common  or  waste  groand,  and  every  part  thereof, 
should  cease,  determine,  and  for  ever  be  extinguished.*' 

The  said  B.  Grookes  duly  accepted,  pursuant  to  the  said  Act,  the 
allotment  so  made  to  him  as  aforesaid,  and  caused  the  same  to  be 
inclosed,  hedged,  ditched,  and  fenced,  within  the  space  of  six  calendar 
months  after  the  execution  of  the  said  award,  pursuant  to  the  pro- 
visions of  the  said  Act ;  and  the  said  B.  Grookes,  his  heirs  and 
assigns,  had,  ever  since  the  making  of  the  said  award,  been  in  the 
said  uninterrupted  possession,  use,  occupation,  and  enjoyment  of 
the  said  allotment  so  made  to  him  as  aforesaid. 

By  various  devises,  descents,  conveyances,  and  assurances,  the 
plaintiff,  before  the  taking  of  the  stone,  grindstones,  and  flagstones 
hereinafter  mentioned,  became,  and  was,  and  still  is  the  lord  of  the 
said  manor  of  Ardsley,  and  entitled  to  all  such  estate  and  interest 
in  the  said  manor,  and  the  rents,  services,  rights,  royalties,  privi- 
leges, and  jurisdictions  incident  and  belonging  to  the  said  manor, 
common,  and  waste  thereof,  and  in  the  coals  and  minerals  under 
the  same,  as  the  said  B.  Micklethwait,  if  living,  would  *have 
remained  and  continued  entitled  to,  notwithstanding  the  said  Act 
and  award,  and  the  said  other  matters  and  things  hereinbefore 
mentioned ;  in  other  words,  the  plaintiff  now  has  such  estate  and 
rights  as  the  said  B.  Micklethwait,  if  now  living,  would  have  been 
entitled  to. 

In  March,  1849,  the  defendant,  claiming  title  through  the  said 
B.  Grookes,  deceased,  opened  a  quarry,  before  unopened,  in  the 
aforesaid  allotment  called  Grookes'  Glose ;  and  between  that  time 
and  the  commencement  of  this  action,  the  defendant  dug  and  raised 
out  of  the  said  quarry  under  the  said  allotment,  and  took  and  con- 
verted to  his  own  use,  divers  large  quantities  of  stone,  grindstones, 
and  flagstones,  of  the  value  of  502.  The  plaintiff,  as  lord  of  the 
said  manor,  claimed  the  said  stone,  grindstones,  and  flagstones  as 
having  been  found  beneath,  and  having  been,  before  the  passing  of 
the  said  Act,  part  of  the  said  common  or  waste  land.  The  defen- 
dant, admitting  that  the  said  land  from  which  such  stone,  grind- 
stones, and  flagstones  were  gotten,  had  been  part  of  the  said  common 
or  waste  land  before  the  passing  of  the  said  Act  of  Parliament,  and 
had  been  so  awarded  and  allotted  to  the  said  B.  Grookes  as  aforesaid, 
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denied  that  the  plainti£f  was  entitled  to  such  stone,  grindstones, 
and  flagstones,  found  ander  the  said  allotment  as  aforesaid. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  plaintiff 
is  entitled  to  the  said  stone,  grindstones,  and  flagstones,  so  gotten 
and  raised  by  the  defendant  under  the  said  allotment  to  the  said 
R.  Crookes,  now  called  and  known  as  "  Crookes'  Close." 

Knowles  (with  whom  was  Htigh  Hill)  for  the  plaintiff : 

Looking  at  the  whole  Act  (83  Geo.  II.),  its  object  clearly  was, 
to  preserve  to  the  lord  such  right  in  respect  of  minerals  as  he 
possessed  at  the  time  it  passed.  The  case  is  in  effect  decided  by 
The  Earl  of  Rosse  v.  Wainman  (1). 

The  Court  then  called  on 

Cowling  (with  whom  was  W.  R.  Cole),  for  the  defendant : 

When  the  provisions  of  the  Inclosure  Act,  38  Geo.  II.,  are  con- 
sidered, this  case  will  be  found  distinguishable  from  The  Earl  of 
Rosse  V.  Wainman.  The  Act  contains  no  recital  of  the  lord  being 
owner  of  the  soil  or  minerals,  but  only  that  the  inclosure  would  be 
of  advantage  to  the  persons  entitled  to  rights  of  common,  thus 
treating  their  benefit  as  the  paramount  object,  and  the  rights  of 
the  lord  as  a  matter  of  secondary  consideration.  By  section  3, 
an  allotment  is  to  be  made  to  the  lord  as  a  compensation  for  his 
right  as  lord  ''to  and  in  the  soil."  If  it  had  stopped  there,  the 
lord  would  clearly  have  lost  all  right  to  the  minerals,  for  they 
would  pass  under  an  award  of  the  soil,  since  the  term  "soil" 
includes  the  whole  interest  of  the  landowner  as  distinguished  from 
the  profits  a  prendre  of  the  commoner :  Townley  v.  Gibson  (2).  Then 
is  there  any  language  in  the  Act  to  prevent  that  consequence  ? 

(Aldbbson,  B.  :  The  compensation  is  also  to  be  "  for  the  damage 
and  injury  he  would  sustain  by  being  obliged  to  make  satisfaction 
to  the  proprietors  of  the  lands  so  intended  to  be  inclosed,  for  the 
digging  for  any  coals  or  minerals."  The  fallacy  of  your  argument 
is  in  taking  part  of  the  sentence ;  if  the  whole  be  read  together, 
the  same  conclusion  will  not  follow.) 

The  subsequent  sections  explain  the  sense  in  which  the  term  "  soil " 
is  used.  The  mention  of  particular  "  stone  quarries "  in  the 
5th  section  shows,  that  the  attention  of  the  Legislature  was  called 


(1)  69  R.  R  841  (14  M.  &  W.  859)  ; 
afl&rmed  in  error,  69  B.  R.  851  (2  Ex. 


800). 

(2)  1  R.  R.  600  (2  T.  R  701). 
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to  the  subject  of  minerals,  and  yet  there  is  no  distinct  reservation 
of  them.  The  19th  section  reserves  to  the  lord  his  right  to 
royalties,  &c. ;  but  Townley  v.  Gibson  shows  that  such  a  reserva- 
tion will  not  entitle  him  to  minerals.  The  20th  section  does  not 
purport  to  be  an  exception :  Shepp.  Touch.  77  ;  but  supposing  *it 
can  be  so  construed,  is  the  exception  to  extend  to  all  the  coal  and 
minerals  ?  In  The  Earl  of  Rosse  v.  Wainman,  the  statute  recited 
that  the  lord  was  owner  of  the  soil  of  the  commons,  and  entitled 
to  all  the  mines  and  minerals  within  them ;  and  there  was  an 
express  reservation  of  his  rights,  with  full  liberty  of  digging,  sink- 
ing, and  working  all  the  mines  and  minerals,  and  carrying  away 
the  lead  ore,  lead,  coals,  ironstone,  and  fossils.  The  phrase  ''  any 
coal  or  other  minerals"  in  the  20th  section,  means  only  such 
minerals  as  resemble  coal,  as  culm,  cannel,  slack,  &c.,  or  such 
minerals  as  are  taken  from  mines  as  coal,  not  out  of  quarries. 
Stones  are  not  within  the  definition  of  minerals :  Encycl.  Britan- 
nica,  tit.  "  Mines."  In  The  Earl  of  Rosse  v.  Wainman,  the  Court 
refer  to  a  passage  in  the  Year  Book,  17  Edw.  III.  f.  7,  p.  21,  as  an 
authority  to  show,  that  stones  are  minerals ;  but  the  words  in  the 
report  are, ''  mienre  (i)  de  pere  de  ferr  et  de  carbons,"  which  means 
**  iron-stone,"  and  not  minerals  of  stone. 


(Aldebson,  B. 
coal  mines.") 


It  may  mean  **  stone  mines,  iron  mines,  and 


Perhaps   the  Legislature  meant  to   give  the  lord  a  privilege  of 
obtaining  coal  similar  to  that  granted  by  the  8  &  9  Vict.  c.  118,  s.  76. 

Knowles  was  not  called  upon  to  reply. 

Pollock,  C.  B.  : 

The  plainti£f  is  entitled  to  judgment.  I  consider  this  case  sub- 
stantially decided  by  that  of  The  Earl  of  Rosse  v.  Waifiman.  It 
is  true  that  there  strong  expressions  were  used,  and  the  right  of 
the  lord  to  the  mines  and  minerals  was  more  clearly  defined  than 
in  the  present  instance  ;  for  there  was  a  provision  in  that  Act,  that 
the  lord  should  have  the  right  of  taking  them.  But  though  that 
is  not  expressed  in  this  case,  it  is  by  necessary  implication  con- 
veyed. The  3rd  section  requires  an  allotment  to  be  made  to  the  lord, 
not  only  as  a  compensation  for  his  right  as  lord  to  and  in  the  soil, 
but  also  for  the  damage  he  would  sustain  by  being  obliged  to  make 
satisfaction  *to  the  proprietors  of  the  lands  for  digging  coals  or 
(1)  {Sic;  the  spelling  appears  to  be  corrupt. — F.  P.] 
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minerals.  I  agree  with  Mr.  Cowling  that  the  19th  clause  does  not 
throw  much  light  upon  the  subject ;  and  any  argument  founded  on 
the  expressions  there  used  would  be  satisfactorily  answered  by  the 
case  of  Townley  v.  Gibson.  But  the  20th  section  seems  to  me,  by 
necessary  implication,  to  reserve  to  the  lord  his  right  to  the  coal 
and  minerals.  It  is  found  by  the  case  that  the  lord  had  the  right 
at  the  time  the  statute  passed,  and  it  does  not  profess  to  take  away 
his  rights,  except  by  the  8rd  section,  which  empowers  the  Com- 
missioners to  divide  the  waste.  The  question  is,  what  is  the  effect 
of  that  section  upon  the  whole  Act.  It  is  contended  that  the 
effect  is  to  reserve  to  the  lord,  instead  of  his  right  to  the  minerals, 
the  incorporeal  right  to  dig  and  take  them,  but  leaving  the  owner- 
ship in  the  allottees.  That  appears  to  me  a  very  inconvenient 
kind  of  right;  and  the  more  natural  and  reasonable  construction 
is  that,  the  lord  being  in  possession  of  the  minerals,  the  Act 
intended  his  right  to  continue,  and  that  if,  in  the  exercise  of  it, 
injury  was  done  to  the  surface,  he  should  make  compensation. 
The  Earl  of  Rosse  v.  Wainman  distinctly  decided  that  the  word 
''minerals*'  includes  stones.  Beference  has  been  made  to  a 
passage  in  the  Year  Book,  and  in  my  opinion  the  interpretation 
given  by  my  brother  Aldbrson  is  the  correct  one.  Looking  to  the 
whole  Act,  its  intention  clearly  was  to  take  the  soil  from  the  lord, 
and  give  it  to  the  commoners,  reserving  to  the  lord  his  right  to  the 
minerals,  he  making  compensation  to  the  allottees  for  damage 
done  to  the  surface  in  digging  for  them. 


Alderson,  B.  : 

I  am  of  the  same  opinion.  The  case  finds  that  at  the  time  of 
the  passing  of  the  Act,  the  lord  was  entitled  to  all  the  minerals  and 
stone,  so  that  the  entire  soil  belonged  to  him ;  and  it  is  further  found, 
that  he  had  a  right  to  dig  for  and  take  the  minerals  and  stone, 
and  that  he  exercised  that  right.  Then  comes  an  Act  inclosing 
[  •664  ]  *the  common,  and  which  gives  to  the  lord  compensation  for  his 
right  to  the  soil,  and  also  for  the  damage  he  would  sustain  by 
reason  of  being  obliged  for  the  future  to  make  satisfaction  to  the 
proprietors  of  the  inclosed  land  for  the  injury  he  may  do  them  in 
taking  the  minerals.  Then  surely,  when  we  find  that,  coupled 
with  a  particular  clause  requiring  him  to  make  compensation,  there 
is  a  general  clause  reserving  to  him  all  his  rights  as  lord  of  the 
manor,  it  is  not  an  unreasonable  construction  of  the  Act  to  say 
that,   by   necessary  implication,   there  is  an  exception  of  those 
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minerals  which  the  lord  has  a  right  in  future  to  take  from  the 
inclosed  land,  and  for  the  taking  of  which  he  is  to  make  compensa- 
tion. What  is  here  necessarily  implied,  was  stated  in  express 
terms  in  The  Earl  of  Rosae  v.  Wainman.  The  exception  must  be 
read  according  to  the  clause  requiring  compensation.  Thus,  the 
words  being  "  any  coal  or  other  minerals,"  the  exception  must  be 
of  "  all  coal  or  minerals  to  which  the  lord  \vas  entitled,"  and  stone 
is  one  of  them.  In  addition  to  the  construction  put  upon  the  word 
"  minerals  "  in  The  Earl  of  Rosse  v.  Wainman,  it  is  here  found, 
that  the  lord  was  entitled  to  the  stone  quarries.  There  is  nothing 
in  the  Act  to  take  away  the  right  of  the  lord  to  the  mines  and 
minerals,  but  it  is  qualified  only  by  his  being  obliged  to  make 
compensation  to  the  allottees. 

Platt,  B.  : 

I  am  of  the  same  opinion.  When  the  Act  of  Parliament  passed, 
this  common  was  the  freehold  of  the  lord,  subject  to  certain  rights 
of  pasture.  The  right,  therefore,  of  the  commoners  was  limited 
to  the  surface,  and  they  were  in  no  way  entitled  to  the  minerals. 
That  being  the  state  of  things,  the  Act  passed,  the  object  of  which 
was  to  give  in  severalty  certain  portions  of  the  surface,  for  the  use 
of  the  respective  commoners.  Then,  is  there  anything  in  the  Act 
to  take  away  the  right  of  the  lord  to  the  minerals  ?  If  the  word 
"  soil "  in  the  3rd  *section  had  stood  alone,  it  would  have  had  that 
effect,  but  not  so,  when  read  in  connection  with  the  subsequent 
words  of  the  section.  How  came  the  statute  to  provide  for  the 
lord  making  compensation  for  digging,  if  he  had  no  right  to  dig  ? 
It  would  be  very  remarkable  if  the  statute  had  said,  that  the  lord 
should  pay  for  the  digging,  but  not  for  the  coal  or  minerals, 
supposing  them  to  belong  to  the  proprietor  of  the  superincumbent 
soil.  As  to  the  question,  whether  stones  are  minerals,  that  was 
decided  in  llie  Earl  of  Rosse  v.  Wainman. 

Mabtin,  B.: 

I  am  also  of  opinion,  that  the  plaintiff  is  entitled  to  judgment. 
I  will  assume,  that  the  stones  in  question,  were  not  stones  lying  on 
the  surface  of  the  land  but  stones  dug  out  of  a  quarry.  The  first 
question  is  as  to  the  right  of  the  lord.  According  to  the  true 
construction  of  the  Act,  it  is  analogous  to  a  conveyance  of  the  soil 
to  the  allottee  with  an  exception  reserving  to  the  lord  his  right  to 
the  mines  and  minerals.     The  next  question  is,  whether  stones  are 
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minerals  within  the  exception.      The  Earl  of  Rosse  v.  Wainman 

is  a  direct  authority  that  whatever  stone  is  got  from  quarries,  and 

separated  from  other  stone,  is  minerals  in  the  ordinary  sense  of 

the  word.     Such  stone  is  not  included  in  the  exception,  but  belongs 

to  the  lord. 

Judgment  for  the  plaintiff. 


1851 
June  13. 

[666] 


HARVEY  V.  TOWERS  (1). 

(6  Ex.  656—663 ;  S.  C.  20  L.  J.  Ex.  318 ;  15  Jur.  544.) 

In  an  action  by  indorsee  against  acceptor  of  a  bill  of  exchange,  to  which 
the  defendant  pleads  that  the  bill  was  obtained  by  fraud,  and  that  it  was 
indorsed  to  the  plaintiff  without  consideration,  to  which  the  plain ti£f  replies 
de  injuria ;  although  the  latter  allegation  is  necessary  to  render  the  plea 
good,  proof  of  the  fraud  casts  on  the  plaintiff  the  onus  of  proving 
consideration  (2). 

Upon  the  trial  of  such  an  issue,  it  is  not  the  duty  of  the  Judge  to  deter- 
mine, as  a  preliminary  fact,  whether  fraud  is  sufficiently  proved,  to  cast  on 
the  plaintiff  the  onus  of  proving  consideration,  but  only  whether  there  is 
evidence  of  fraud  for  the  jury  ;  and  it  is  correct  for  him  to  direct  them, 
that,  if  they  think  the  fraud  proved,  in  the  absence  of  proof  by  the  plaintiff 
of  consideration,  the  defendant  is  entitled  to  the  verdict 

Assumpsit  on  a  bill  of  exchange  drawn  by  J.  Pellew  upon  and 
accepted  by  the  defendant,  and  indorsed  by  J.  Pellew  to  the 
plaintiff. 

Plea  (inter  alia)  :  That  the  acceptance  of  the  bill  was  obtained 
from  the  defendant  by  J.  Pellew  and  others  in  collusion  with  him, 
by  fraud,  covin,  and  misrepresentation ;  and  that  there  never  was 
any  value  or  consideration  for  the  indorsement  of  the  bill  by 
J.  Pellew  to  the  plaintiff,  and  that  the  plaintiff  held  the  bill  without 
any  value  or  consideration.     Verification. 

There  were  two  similar  pleas,  except  that,  instead  of  alleging 
want  of  consideration  for  the  indorsement,  they  alleged  respectively 
that  the  plaintiff  took  the  bill  with  notice  of  the  fraud,  and  that  it 
was  indorsed  to  the  plaintiff  after  it  became  due. 

Replications :  de  injuria. 

At  the  trial,  before  Martin,  B.,  at  the  London  sittings  after 
Hilary  Term,  1851,  the  defendant,  in  support  of  the  above  pleas, 
proved  that  the  consideration  for  the  acceptance  of  the  bill  was, 
some  shares  in  a  mining  concern  in  Cornwall,  which  he  had  been 
induced  to  purchase  through  the  representations  of  the  drawer  of 


(1)  Cited,  Dublin,  Wicldow  and 
Wexford  By.  v.  Slattery  (1878)  3  App. 
Cas.  1153,  1204.— A.  C. 


(2)  See  Bills  of  Exchange  Act,  1882 
(45  &  46  Vict.  c.  61),  s.  30  (2).— A.  C. 
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the  bill ;  and  evidence  was  adduced  to  show  that  the  shares  were  Harvet 
worthless,  and  the  transaction  fraudulent.  Upon  this  evidence,  the  towbbs. 
defendant's  counsel  submitted  that,  fraud  having  been  established, 
the  onus  was  cast  on  the  plaintiff  to  prove  that  he  gave  value  for 
the  bill.  The  learned  Judge  expressed  an  opinion  that  the  facta 
proved  did  not  amount  to  fraud,  and  that,  even  if  fraud  were 
established,  the  plaintiff  was  not  bound  to  prove  consideration, 
inasmuch  as  the  afiBrmative  of  the  issue  was  on  the  defendant. 
The  plaintiff's  counsel,  in  consequence,  declined  to  give  evidence  of 
consideration,  and  addressed  the  jury  upon  the  evidence  of  *fraud:  [  •667  ] 
and  the  learned  Judge  having  left  that  question  to  the  jury,  they 
found  that  the  bill  was  obtained  from  the  defendant  by  fraud  on 
the  part  of  the  drawer.  His  Lordship,  thereupon,  directed  a 
verdict  for  the  plaintiff,  reserving  leave  for  the  defendant  to  move 
to  enter  a  verdict  for  him  on  the  pleas  of  fraud,  or  to  enter  a 
nonsuit. 

WilkinSj  Serjt.,  in  the  following  Easter  Term,  having  obtained 
a  rule  nisi  to  enter  a  nonsuit, 

E.  James  and  Maynard  now  showed  cause : 

First,  the  learned  Judge  being  of  opinion  that  there  was  no 
evidence  of  fraud,  the  plaintiff  was  not  bound  to  prove  consideration, 
notwithstanding  the  finding  of  the  jury.  Where  it  is  shown  that 
the  bill  was  originally  given  under  circumstances  which  would 
disentitle  the  drawer  to  sue,  and  that  the  indorsee  took  it  without 
consideration,  and  therefore  stands  upon  the  drawer's  title,  the 
indorsee  must  in  every  such  case  prove  consideration,  but  not  in 
every  case  by  the  same  mode  of  proof.  The  rule  is  thus  explained 
by  Lord  Denman,  Ch.  J.,  in  delivering  the  judgment  of  the  Court 
in  Bingham  v.  Stanley  (l) :  "  The  issue  in  this  case  was  in  its  terms 
plainly  affirmative  on  the  part  of  the  plaintiff,  and  the  onus  there- 
fore lay  on  him.  So  it  would  if  the  plea  had  been,  that  the  bill 
was  accepted  for  the  accommodation  of  the  drawer  and  indorsed 
by  him  to  the  plaintiff  without  consideration,  and  the  plaintiff  had 
replied  that  he  gave  consideration.  The  difference  between  the 
two  cases  is,  not  as  to  the  onus  of  proving  the  issue ;  in  both  it  is 
on  the  plaintiff :  the  difference  is  as  to  the  mode  of  proving  the 
issue,  and  as  to  what  will  be  treated  as  sufficient  proof  by  the 
plaintiff.     And  in  this  respect  the  rule  remains  as  it  was  when  the 

(1)  2  Q.  B.  117. 
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HABVBr  general  issue  was  pleaded.  In  the  case  of  an  accommodation  bill, 
Towers,  the  production  of  the  bill  is  suflScient  *primd  facie  proof  by  the 
[  '658  ]  plaintiff;  in  the  case  of  an  illegal  bill,  or  one  on  which  suspicion 
of  fraud  is  cast,  the  plaintiff  must  go  farther.  Under  the  general 
issue,  that  illegality  or  that  suspicion  was  shown  by  evidence  on 
the  part  of  the  defendant;  now  it  is  shown  by  the  defendant's 
allegations  in  his  plea,  if  not  denied  by  the  plaintiff." 

(Aldebson,  B.  :  The  proposition  there  stated  that  the  affirmative 
of  the  issue  determines  the  burthen  of  proof,  is  not  correct.  When 
a  negative  averment  is  necessary  to  render  a  pleading  good,  the 
onus  of  proving  that  averment  is  on  the  party  making  it.  The 
right  principle  is  laid  down  in  Bailey  v.  Bidwell  (i).  The  fact  that 
a  bill  of  exchange  was  obtained  by  fraud  or  illegality  may  reasonably 
raise  the  inference  that  it  passed  to  the  holder  without  consideration, 
and  so  change  the  burthen  of  proof. 

Crompton  referred  to  Smith  v.  Braine  (2).) 

The  existence  of  fraud  or  illegality  sufficient  to  shift  the  burthen  of 
proof  is  a  preliminary  question  of  fact,  which  must  be  determined 
by  the  Judge  and  not  by  the  jury.  As  a  general  rule,  whenever 
the  admissibility  of  evidence  for  the  proof  of  any  fact  depends  upon 
a  preliminary  fact,  the  question  whether  such  fact  is  proved  must 
be  determined  by  the  Judge.  Thus,  where  a  bill  of  exchange  was 
objected  to  as  inadmissible  in  evidence,  on  the  ground  that,  though 
dated  abroad,  it  was  in  truth  an  inland  bill,  and  if  so  not  properly 
stamped,  it  was  held  to  be  the  duty  of  the  Judge  to  decide,  upon 
the  evidence,  where  the  bill  was  drawn :  Bartlett  v.  Smith  (8).  The 
proceedings  in  actions  for  defamation  are  analogous  to  this  case. 
The  mode  of  proof  of  malice  depends  on  the  nature  of  the  occasion 
of  publication ;  if  unprivileged,  the  fact  of  publication  is  evidence 
of  malice ;  if  privileged,  express  malice  must  be  proved.  Where 
the  defence  is,  that  the  publication  was  on  a  lawful  occasion 
and  without  malice,  the  mode  of  proof  of  the  latter  fact  depends 
[  •669  ]  upon  the  proof  of  *the  former,  viz.,  the  lawfulness  of  the  occasion ; 
and  that  the  Judge  must  determine.  In  Coxhead  v.  Richards  (4), 
Cresswbll,  J.,  asks,  '*  Is  not  the  rule  this — whether  the  occasion 
is  such  as  to  rebut  the  inference  of  malice  if  the  publication  is  bond 
fide,  is  a  question  of  law  for  the  Judge ;  whether  the  bo7ia  fides 
existed  is  a  question  of  fact  for  the  jury  ?"    Here  the  plaintiff  was 

(1)  67  R.  R.  617  (13  M.  &  W.  73).  (3)  63  R.  R.  664  (II  M.  &  W.  483). 

(2)  20  L.  J.  Q.  B.  201.  (4)  69  R.  R.  530  (2  C.  B.  584). 
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not  bound  to  prove  consideration  unless  the  defendant  showed  that  habyry 
the  bill  was  obtained  by  fraud :  Byles  on  Bills,  94 ;  Mills  v.  Barber  (1) ;  towbrs. 
and  the  sufficiency  of  the  proof  was  a  question  for  the  Judge. 
Bingham  v.  Stanley  was  recognised  in  Carter  v.  James  (2). 
Secondly.  It  is  not  now  open  to  the  defendant  to  question  the 
decision  of  the  Judge  as  to  the  proof  of  fraud,  since  the  rule  was 
not  moved  on  that  ground.  Thirdly.  Assuming  that  the  question 
of  fraud  was  one  to  be  determined  by  the  jury,  their  finding  was 
against  the  evidence,  and  therefore  there  ought  to  be  a  new  trial : 
Attwood  V.  SinaU{s).  Fourthly.  If  the  Judge  was  wrong,  there 
ought  to  be  a  new  trial  as  for  a  misdirection ;  for  in  consequence 
of  his  ruling  that  no  proof  of  consideration  was  necessary,  the 
plaintiff  was  prevented  from  offering  evidence  of  it.  It  is  like 
those  cases  where,  in  consequence  of  the  ruling  of  a  Judge  in 
favour  of  one  party,  he  is  prevented  from  tendering  a  bill  of 
exceptions. 

Wilkins,  Serjt.,  and  Crompton  appeared  to  support  the  rule,  but 
were  not  called  upon. 

Pollock,  C.  B.  : 

The  rule  must  be  absolute  to  enter  a  nonsuit.  This  is  an  action 
on  a  bill  of  exchange,  with  a  plea  of  fraud,  which,  according  to  the 
ordinary  course  of  pleading,  contains  an  allegation,  not  merely  that 
the  bill  *was  obtained  by  fraud,  but  also  that  the  plaintiff  gave  no  [  *(;6o  ] 
value  for  it.  In  point  of  law,  the  latter  allegation  is  necessary  to 
make  the  plea  good ;  for,  notwithstanding  the  bill  may  have  been 
concocted  by  fraud,  or  stolen,  or  the  party  may  have  been  swindled 
out  of  it,  that  is  no  defence,  unless  the  holder  obtained  it  without 
value.  At  the  trial,  my  brother  Martin  ruled,  that  proof  of  fraud 
did  not  cast  upon  the  plaintiff  the  burden  of  proving  consideration ; 
but  he  took  the  opinion  of  the  jury  as  to  the  existence  of  fraud  and 
reserved  leave  to  the  defendant  to  move  to  enter  a  verdict  on  those 
pleas,  if  the  Court  should  be  of  opinion  that  the  onus  of  proving 
consideration  was  thrown  on  the  plaintiff;  or,  if  the  plaintiff 
preferred  it,  a  nonsuit  was  to  be  entered.  A  motion  was  made  on 
behalf  of  the  defendant  to  enter  a  nonsuit.  Several  matters  were 
urged  in  argument,  to  which  it  is  unnecessary  to  advert.  The 
material  question  is,  whether,  when  a  plea  of  fraud  is  proved,  does 

(1)  46  B.  B.  336  (1  M.  &  W.  425).  (3)  49  B.  B.  115  (6  CI.  &  Fin.  232). 

(2)  67  B.  B.  531  (13  M.  &  W.  137). 
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Harvry  that  call  upon  the  holder  of  the  bill  to  prove  that  he  gave  value  for 
Towers,  it?  As  a  general  question  of  law,  that  was  established  long  ago, 
when  a  defendant  was  not  embarrassed  by  the  rules  of  pleading. 
At  one  time,  some  Judges  thought  that  if  a  bill  was  shown  to  be  an 
accommodation  bill,  especially  if  the  plaintiff  had  notice  of  it,  that 
cast  on  him  the  burthen  of  proving  consideration.  I  agree  with 
what  my  Lord  Campbell  said  in  Smith  v.  Braine,  that  no  principle 
can  be  extracted  from  the  cases  on  this  subject  before  the  New 
Bules.  But  it  is  now  settled,  that  if  a  bill  be  founded  in  illegality  or 
fraud,  or  has  been  the  subject  of  felony  or  fraud,  upon  that  being 
proved  the  holder  is  compelled  to  show  that  he  gave  value  for  it. 
That  was  established  in  Bailey  v.  BidweU,  and  subsequently,  by  the 
Court  of  Queen's  Bench,  in  Smith  v.  Braine,  in  a  considered  judg- 
ment. It  has  been  contended  that,  as  a  matter  of  pleading,  that 
view  cannot  be  supported.  I  think,  however,  that  as  a  plea  must 
[  ^661  ]  contain  everything  necessary  *to  constitute  a  good  defence,  and  as 
the  mere  fact  of  fraud  would  not  afford  any  defence  unless  the 
holder  took  the  bill  without  value,  it  was  incumbent  upon  the 
defendant  to  allege  that  fact  in  his  plea,  and  the  question  is,  on 
whom  is  cast  the  onus  of  proving  it.  I  confess  I  had  some  diffi- 
culty in  understanding  the  argument,  that  the  Judge  must  decide 
as  to  the  mode  of  proof.  With  respect  to  the  illustration  given 
from  the  case  of  an  unstamped  bill,  no  doubt  the  Judge  is  to 
decide  whether  the  bill  is  properly  stamped,  but  the  reason  is 
purely  technical,  viz.,  that  wherever  a  question  arises  as  to  the 
admissibility  of  a  document,  the  facts  upon  which  it  depends  must 
be  decided  by  the  Judge, — it  is  a  sort  of  intermediate  issue.  It  is 
wrong  to  apply  that  to  the  present  case,  for  the  Judge  has  nothing 
to  do  with  the  mode  of  proof,  he  only  determines  whether  there  is 
any  evidence  at  all,  and  the  jury  decide  whether  the  fact  is  in 
reality  proved.  The  cases  of  Bailey  v.  Bidwell  and  Smith  v.  Braine 
show  that  my  brother  Martin  was  wrong  in  ruling  that  proof  of 
fraud  alone,  in  the  absence  of  proof  of  want  of  consideration,  was 
not  a  good  defence.  As  to  the  other  points,  since  the  plaintiff  chose 
to  rely  upon  the  opinion  of  the  Judge  and  declined  to  give  evidence 
of  consideration,  he  must  be  bound  by  that  arrangement,  and  I 
see  no  equity  to  induce  us  to  grant  a  new  trial.  The  rule  will 
therefore  be  absolute  to  enter  a  nonsuit. 

Alderson,  B.  : 

I  am  of  the  same  opinion.     I  consider  the  form  of  pleading  to  be 
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quite  right,  and  the  ruling  in  Bailey  v.  Bidwell  and  Smith  v.  Braine  Harvey 
to  be  right  also.  At  first  it  woald  seem  unnecessary  in  a  plea  like  tow'ebs. 
this  to  aver  that  the  plaintiff  gave  no  consideration,  if  that  fact  is 
to  be  inferred  from  proof  that  the  bill  was  obtained  by  fraud. 
But  when  the  whole  record  is  considered,  that  is  not  the  correct 
view.  The  declaration  contains  an  averment  that  there  was  an 
indorsement  of  the  bill  to  the  ^plaintiff.  That  is  an  ambiguoas  [  *^^^  1 
expression,  and  may  mean  either  an  indorsement  aimpliciter  to 
part  with  the  possession,  or  an  indorsement  for  a  valuable  con- 
sideration. If  therefore  fraud  alone  is  pleaded,  that  does  not 
negative  the  averment  in  the  declaration  taken  in  the  latter  sense, 
and  the  plea  would  be  bad,  because  consistent  with  the  fact  of  the 
indorsement  having  been  made  for  a  valuable  consideration.  It 
consequently  becomes  necessary  to  add,  that  the  bill  was  not  passed 
to  the  plaintiff  for  valuable  consideration,  and  so  fix  the  sense  on 
which  the  indorsement  mentioned  in  the  declaration  is  to  be  under- 
stood ;  then,  if  the  plaintiff  intends  to  say,  that  the  averment 
means  that  there  was  an  indorsement  to  him  for  value,  he  must 
say  BO  in  his  replication  ;  and  he  must  prove  it,  because  he  has  in 
fact  made  the  averment  in  his  declaration. 

Pl*ATT,  B. : 

I  am  of  the  same  opinion.  Bailey  v.  BidweU  and  Smith  v.  Braine 
were  the  decisions  of  eight  Judges,  that  if  a  bill  be  once  infected 
with  fraud  or  illegality,  the  consideration  becomes  a  subject-matter 
to  be  proved  by  the  plaintiff.  There  is  no  hardship  in  such  a  rule, 
for  the  plaintiff  must  best  know  what  consideration  he  gave  for  the 
bill ;  and  besides,  he  claims  under  the  party  who  committed  the 
fraud.  Here  there  was  evidence  to  justify  the  verdict  of  the  jury 
in  finding  fraud,  and  no  evidence  of  consideration. 

Martin,  B.  : 

Substantially  this  case  is  decided  by  Bailey  v.  Bidwell  and  Smith 
V.  Braine.  But,  although  I  consider  myself  bound  by  those 
authorities,  I  own  I  do  not  understand  them.  Here  is  a  plea  in 
which  several  facts  are  alleged,  all  of  which  are  necessary  to  make 
it  good,  the  plaintiff  by  his  replication  puts  the  whole  in  issue ;  and 
how  the  proof  of  one  of  those  facts  shifts  the  burthen  of  proof  as 
to  the  other,  I  must  confess  I  do  not  understand.  *  Still  such  is  [  *tf63  ] 
the  law,  and  I  am  not  sorry  for  it ;  because  such  a  rule,  no  doubt, 
throws  difficulties  in  the  way  of  recovering  on  fraudulent  bills. 

Rule  absolute  to  enter  a  nonsuit. 
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1861.  HUDSON  V.  EGBERTS. 

June  3,  4. 

(6  Ex.  697—700 ;  S.  0.  20  L.  J.  Ex.  299.) 

L        J  In  an  action  against  the  owner  of  a  bull  for  an  injury  inflicted  upon  the 

plaintiff  by  the  animal  whilst  it  was  being  driven  along  a  public  highway, 
it  appeared  that  the  plaintiff,  who  was  passing  along  the  road,  wore  a  red 
handkerchief,  which  irritated  the  animal,  and  caused  the  attack  upon  him ; 
and  that,  after  the  accident,  the  defendant  had  said  that  the  red  handker- 
chief caused  the  injury,  as  he  knew  that  a  bull  would  run  at  anything  red : 
Held,  that  this  was  evidence  to  go  to  the  jury  in  support  of  the  averment  in 
the  declaratioD,  that  the  defendant  had  a  knowledge  of  the  mischievous 
propensities  of  the  animal. 

Case.  The  declaration  stated  that,  to  wit,  on  &c.,  the  defendant 
was  possessed  of  a  certain  bull,  and  then  had  the  care  and  manage- 
ment of  the  same ;  and  that  the  bull  before  and  at  the  time  of  the 
committing  of  the  grievance  hereinafter  mentioned  was  of  a  fierce, 
ferocious,  vicious,  and  mischievous  nature,  and  accustomed  to 
attack  mankind ;  and  that  it  was  then  unsafe  and  improper  to  drive 
or  to  suffer  the  bull  to  be  driven  or  go  through  a  public  highway, 
without  causing  or  procuring  the  same  to  be  properly  secured,  so  as 
to  prevent  the  said  bull  from  attacking  or  doing  mischief  or  damage 
to  persons  passing  along  or  being  in  such  highway ;  all  which  the 
defendant  before  and  at  the  time  of  the  committing  of  the  grievance 
and  injury  hereinafter  mentioned  had  notice  of,  and  well  knew ; 
yet  the  defendant  then  wrongfully,  injuriously,  carelessly,  negli- 
gently, and  improperly  drove  the  said  bull,  so  being  of  such  fierce, 
&c.,  and  mischievous  nature,  and  so  accustomed  to  attack  mankind 
as  aforesaid,  in  a  certain  public  highway,  not  properly  secured,  and 
without  taking  due  and  proper  care  in  that  behalf;  by  means 
whereof  the  said  bull  then  attacked  the  plaintiff,  &c.,  and  greatly 
injured  him,  &c. 

Plea,  Not  guilty,  and  issue  thereon. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  Middlesex  sittings  after 
last  Hilary  Term,  it  appeared  that  the  plaintiff,  whilst  walking 
along  a  public  highway,  wearing  a  red  handkerchief,  was  attacked 
and  severely  injured  by  the  defendant's  bull,  which  was  being 
driven  with  some  cows  of  the  defendant  along  the  same  highway. 
After  the  accident  occurred,  the  defendant  had  observed  to  one  of  the 
witnesses,  that  the  red  handkerchief  had  caused  the  mischief,  as  he 
knew  that  a  bull  would  run  at  anything  red,  and  to  another  person 
he  subsequently  made  a  similar  observation,  that  he  knew  that  the 
[  *698  ]  bull  would  run  at  anything  red.  It  *also  appeared,  that  on  other 
occasions  the  bull  had  shown  his  antipathy  to  red  by  pursuing 
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persons  who  wore  articles  of  that  colour,  but  it  was  not  shown  that  Hudson 
the  defendant  had  cognisance  of  these  occurrences.  At  the  close  of  bobbrts. 
the  plaintiff's  case,  it  was  objected  on  the  part  of  the  defendant, 
that  there  was  no  evidence  of  the  scienter,  and  consequently  that 
the  action  could  not  be  supported.  The  Lord  Chief  Baron  left 
the  case  to  the  jury,  who  found  a  verdict  for  the  plaintiff  with  201. 
damages,  leave  being  reserved  to  the  defendant  to  move  to  enter  a 
nonsuit. 

E.  James  having  obtained  a  rule  nisi  accordingly, 

In  the  present  Term  (June  8) 

Hugh  Hill  showed  cause  : 

There  was  evidence  in  support  of  the  scienter.  The  defendant 
must  go  to  the  extent  of  contending,  that  a  person  may  drive  an 
animal  through  the  public  streets,  with  a  knowledge  that  it  may 
attack  individuals  wearing  a  dress  of  a  particular  colour  or  form, 
without  using  due  precaution  against  the  mischief  which  may  arise 
from  such  want  of  precaution.  The  party  is  liable  for  the  injury  so 
occasioned.  There  is  some  evidence  here  that  he  knew  the  pro- 
pensity of  the  animal. 

(Platt,  B.  :  There  is  surely  some  evidence  that  the  defendant 
knew  that  this  animal  could  not  be  safely  driven  along  the  public 
highway  without  the  adoption  of  the  proper  means  of  preventing  it 
from  causing  some  injury  to  the  passers  by.) 

In  Judd  V.  Cox  (i),  which  was  an  action  for  negligently  keeping  a 
dog,  which  had  bitten  the  plaintiff,  Abbott,  Gh.  J.,  held,  that  a 
warning  given  by  the  defendant  to  a  third  party  to  beware  of  the 
dog  lest  he  should  be  bitten,  was  some  evidence  that  the  defendant 
knew  that  the  dog  was  accustomed  to  bite  mankind. 

E.  James  in  support  of  the  rule :  [  699  ] 

There  is  a  broad  distinction  between  actions  founded  upon  injuries 
occasioned  by  the  keeping  of  animals  mansuetce  natures  and  those 
in  which  the  mischief  has  been  caused  by  keeping  an  animal  ferce 
natura  (2).  Where  the  animal  is  naturally  of  a  tame  disposition, 
the  plaintiff  must  show  that  the  defendant  had  a  knowledge  of  the 
mischievous  propensities  of  the  animal.     Such  knowledge  is  the 

(1)  18  R.  E.  769  (1  Stark.  285).  (2)  2  Ld.  Ray.  1674. 
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HuDBON      gist  of  the  action:  May  v.  Burdett  (i),  Thomas  v.  Morgan  (2),  Card 
RoBBBTs.      V.  Case  (8). 

(Aldebson,  B.  :  I  think  that  there  is  evidence  that  the  defendant 
knew  that  this  animal  was  accustomed  to  display  a  fierce  disposition 
towards  any  person  wearing  red.  The  defendant,  therefore,  could 
not  lawfully  drive  him  through  public  streets,  where  it  was  not 
improbable  that  persons  wearing  red  might  be  found.  The  defen- 
dant is  liable  for  an  injury  occasioned  by  his  beast  under  such 
circumstances.  If  the  bull  had  been  in  an  inclosed  field,  and  the 
injured  party  had  entered  the  field  without  permission,  the 
defendant  would  not,  I  think,  be  responsible.) 

Cur.  adv.  vuU. 

Pollock,  G.  B.,  now  said : 

This  was  an  action  for  an  injury  done  by  a  bull.  We  have  con- 
sidered the  case  and  the  application  to  enter  a  nonsuit,  upon  the 
ground  that  there  was  no  evidence  to  go  to  the  jury  of  a  scienter. 
That  was  the  precise  point  upon  which  liberty  was  given  to  enter  a 
nonsuit.  No  doubt,  it  was  necessary  to  give  some  evidence,  other- 
wise the  action  would  not  be  maintainable.  It  appears  the  injury 
arose  from  driving  a  bull  along  with  some  cows  through  the  public 
streets.  The  plaintiff  was  going  on  his  lawful  affairs,  having  a  red 
handkerchief  on.  This  circumstance  irritated  the  animal,  which 
ran  at  him  and  did  him  considerable  injury.  The  defendant  was 
[  •700  ]  proved  to  have  *8aid,  after  the  accident,  that  the  red  handkerchief 
was  the  cause  of  it,  for  he  knew  that  the  bull  would  run  at  anything 
red.  Another  witness  gave  evidence  that,  on  a  different  occasion, 
the  defendant  said  that  he  knew  that  a  bull  would  run  at  anything 
red.  We  think  that  either  expression  was  some  evidence  to  go  to 
the  jury  that  the  defendant  knew  that  this  animal  was  a  dangerous 
one ;  and  the  first  expression,  no  doubt,  afforded  distinct  evidence 
that  he  knew  that  such  was  the  character  of  this  animal, — and, 
indeed,  it  appeared  that  this  very  animal  had  before  run  after 
persons  with  garments  of  a  red  colour,  though  those  facts  were  not 
brought  home  to  the  knowledge  of  the  defendant.  But  as  the 
circumstance  of  persons  carrying  red  handkerchiefs  is  not 
uncommon,  and  it  is  reasonable  to  expect  that  in  every  public  street 
persons  so  dressed  may  not  unfrequently  be  met  with,  we  think  it 

(1)  72  E.  B.  189  (9  Q.  B.  101).  (3)  5  C.  B.  622. 

(2)  41  E.  E.  782  (2  Cr.  M.  &  E.  496). 
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was  the  duty  of  the  defendant  not  to  saffer  such  an  animal  to  be  Hudson 
driven  in  the  public  streets,  possessing,  as  he  did,  the  knowledge  robrrts. 
that,  if  it  met  a  person  with  a  red  garment,  it  was  likely  to  run  at 
and  injure  him.  If  there  be  any  evidence  of  a  scienter,  the  case 
could  not  be  withdrawn  from  the  jury.  In  this  case  they  were 
satisfied,  and  found  a  very  temperate  verdict  in  point  of  amount 
of  damages.  I  am  perfectly  satisfied  with  that  verdict,  and  we  are 
not  disposed  to  disturb  it.  The  rule  therefore  for  a  nonsuit  must 
be  discharged. 


Rvle  discharged. 


PARKER  V.  The  BRISTOL  and  EXETER  RAILWAY        i^^'. 

COMPANY.  '"—''" 

r  702  1 

(6  Ex.  702—707 ;  S.  C.  20  L.  J.  Ex.  442 ;  6  Bail.  Gas.  776 ;  17  L.  T.  202.)  ••        ^ 

The  Bristol  and  Exeter  Bailway  and  the  Qreat  Western  Railway  are  con- 
tinuous lines,  but  are  worked  by  independent  Companies ;  and  by  their  Acts 
of  Parliament  are  bouud  to  charge  all  persons  equally  under  the  same  cir- 
cumstances for  the  carriage  of  goods,  &c.  By  the  scale-bills  issued  by  each 
of  the  Companies,  certain  sums  were  specified  as  the  charges  for  the  carriage 
of  goods,  where  the  goods  were  to  be  collected  and  delivered  by  the  Com- 
panies ;  and  a  smaller  sum  was  specified  as  chargeable,  where  the  goods 
were  to  be  collected  and  delivered  by  the  parties  themselves.  The  plaintiff, 
a  carrier,  sent  certain  goods  which  he  had  imdertaken  to  collect  and  deliver 
on  his  own  account  by  the  Bristol  and  Exeter  Bailway  Company,  to  be 
carried  upon  both  lines  of  railway,  but  he  objected  to  the  charges  as  being 
excessive,  and  paid  the  whole  amount  claimed  under  protest :  Held,  first, 
that  he  was  entitled  to  recover  back  the  amouut  so  paid  in  excess  of  what 
was  a  fair  and  reasonable  charge  in  an  action  of  money  had  and  received, 
although  he  had  not  made  any  tender  of  any  specific  sum  as  a  fair  and 
reasonable  charge ;  and,  secondly,  that  the  whole  sum  so  paid  in  excess 
was  recoverable  from  the  Bristol  and  Exeter  Railway  Company,  although 
they  had  received  a  portion  of  it  as  agents  only  of  the  Great  Western 
Bailway  Company. 

Debt  for  money  had  and  received.  Plea,  Never  indebted ;  and 
issae  thereon. 

At  the  trial,  before  Parke,  B.,  at  the  Middlesex  sittings  in  the 
present  Term,  it  appeared,  that  the  plaintiff  was  an  extensive 
carrier,  and  conveyed  goods  along  the  Great  Western  and  the 
Bristol  and  Exeter  Bailways.  The  latter,  a  line  in  continuation  of  the 
Great  Western  Railway,  was  for  many  years  worked  by  the  Great 
Western  Bailway  Company  ander  a  lease ;  but,  at  the  period  when  the 
alleged  causes  of  action  arose,  it  was  worked  by  its  own  proprietors. 

According  to  the  scale  bill  issued  at  the  various  stations  upon 
both  lines,  and  purporting  to  refer  to  both,  the  rate  of  carriage  for 
a  certain  class  of  goods  was  fixed  at  *2L  6s.  Sd.  per  ton  from       [  *703  ] 
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Park  KB  Paddington  to  Taunton,  which  included  the  collection  and  delivery 
Bristol  and  of  the  goods  by  the  servants  or  agents  of  the  respective  Railway 
RAufwAY  Co  Companies.  This  bill  contained  a  foot  note,  that  an  allowance  of 
28.  6d.  per  ton  for  collection  and  delivery  in  London,  and  Is.  per 
ton  for  collection  and  delivery  at  Taunton,  would  be  made  to  parties 
undertaking  those  duties  themselves.  The  plaintiff  was  in  the 
habit  of  collecting  and  delivering  goods  on  his  own  account,  making 
the  amount  therefore  claimed  from  him  by  the  Company  21.  28.  9cL 
per  ton.  By  their  Acts  of  Parliament  the  respective  Companies 
were  bound  to  charge  all  persons  equally  under  the  same  circum- 
stances. The  plaintiff  demanded  a  larger  deduction  than  that 
allowed  in  the  scale  bill,  viz.  58.  a  ton  for  collection  and  delivery  in 
London,  and  2a.  6d.  for  collection  and  delivery  at  Taunton,  and 
had  invariably  paid  the  amount  demanded  by  the  Company  under 
protest. 

On  the  part  of  the  defendants,  it  was  objected,  first,  that  the 
action  would  not  lie ;  and  secondly,  that,  at  all  events,  so  much  of 
the  excess  of  payment  as  related  to  the  carriage  of  the  goods  upon 
the  line  of  the  Great  Western,  could  not  be  recovered  from  the 
defendants,  who  acted  merely  as  agents  for  the  other  Company. 
The  learned  Judge  was  of  opinion  that  the  plaintiff  was  entitled  to 
maintain  the  action  for  such  amount  as  the  jury  should  think  had 
been  overpaid  by  him,  but  reserved  leave  to  the  defendants  to 
move  to  enter  a  nonsuit,  or  to  reduce  the  damages  accordingly. 
A  verdict  was  found  for  the  plaintiff  for  9/.  0«.  4d. 

In  the  present  Term  (June  14) 

Kinglake^  Serjt.,  moved  accordingly  : 

First,  it  is  submitted,  that,  under  the  circumstances  of  the  case, 
the  action  for  money  had  and  received  does  not  lie.  The  facts  here 
differ  materially  from  those  in  Parker  v.  The  Great  Western  Railway 
[  •704  ]  Company  (1).  There  the  defendants  refused  *to  carry  the  plaintiff's 
goods  without  the  payment  of  a  certain  sum ;  and  thereupon  he 
tendered  a  particular  sum  which  he  thought  reasonable  in  amount, 
and  upon  their  refusal  to  take  it  he  paid  the  whole  amount 
demanded  by  them,  and  afterwards  brought  an  action  for  money 
had  and  received,  to  recover  the  overcharge.  The  Court  there  held, 
that,  as  the  Acts  of  Parliament  which  regulated  the  Company 
imposed  the  duty  upon  them  of  carrying  the  goods  of  the  public  at 

(1)  7  Man.  &  G.  253. 


VOL.  Lxxxvi.]  1851.    EX.     6  EX.  704—705.  443 

reasonable  rates,  and  as  the  payments  so  made  were  not  voluntary,  but      pabkbr 
were  made  in  order  to  induce  the  Company  to  do  that  which  they  Bristol  and 
were  bound  to  do  without  requiring  such  payments,  the  action  was  railway  Co. 
maintainable.    But  here  the  plaintiff  delivers  the  goods  to  the 
Company  to  be  carried  by  them.     He  pays  the  whole  amount  under 
protest,  without  tendering  the  sum  which  may  be  reasonable,  and 
then  he  repudiates  the  transaction  by  bringing  this  action  against 
the   Company.     If  the  payment  so  made  by  the   plaintiff  was  a 
voluntary  payment,  he  cannot  now  recover  back  any  portion  of  it. 
The  decision  in  Parker  v.  The  Great  Western  Railway  Company  (i)  is 
rested  expressly  upon  the  ground,  that  the  plaintiff  there  was  acting 
under  coercion. 

(Parks,  B.  :  At  the  trial,  I  acted  upon  the  authority  of  Ashmole 
V.  Waintvright  (2),  in  which  the  case  of  Astley  v.  Reynolds  (3)  came 
under  the  consideration  of  the  Court  of  Queen's  Bench,  where  the 
plaintiff  had  upon  two  occasions  tendered  the  sum  he  thought 
reasonable,  before  he  brought  his  action.  But  the  Court  of  Queen's 
Bench  expressly  held  in  Ashmole  v.  Wainwnght,  that  a  tender  is 
unnecessary  ;  and  the  Court  said,  that  the  Company  was  bound  to 
tell  the  plaintiff  what  the  proper  charges  were.  I  acted  upon  that 
decision  in  the  present  case,  as  I  thought  that,  if  the  Company 
made  an  unreasonable  charge,  and  the  plaintiff  paid  his  money 
under  protest,  the  Company  were  bound  to  return  him  the 
overplus. 

Pollock,  C.  B.  :  *The  decision  in  Ashmole  v.  Wainwnght  is  that  [  ^^o^)  ] 
of  a  court  of  co-ordinate  jurisdiction,  and  therefore  I  do  not  feel 
myself  at  liberty  to  express  that  opinion  I  might  be  inclined  to  give 
with  reference  to  it,  if  the  question  were  before  a  court  of  error. 
I  certainly  do  not  think  that  Ashmole  v.  Waintvright  can  be  rested 
upon  the  authority  of  Astley  v.  Reynolds.) 

If  this  payment  is  to  be  taken  as  an  involuntary  payment,  it  must 
be  on  the  ground  that  the  plaintiff's  goods  were  under  duress.  But 
it  does  not  appear  that  the  goods  were  under  duress. 

(Parke,  B.  :  The  mere  duress  of  the  goods  does  not  avoid  a 
contract ;  but  where  a  person  has  to  pay  a  certain  sum  in  order  to 
recover  his  goods,  such  payment  is  involuntary.) 

(1)  7  Man.  &  G.  253.  (3)  2  Sti-.  915. 

(2)  57  E.  E.  817  (2  Q.  B.  S.H). 
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Paekeb  In  Aahmole  v.  Wainwright  there  was  a  distinct  refusal  on  the  part 
Bkistol  and  of  the  defendants  to  deliver  up  the  plaintiff's  goods  to  him  except 
Rai'lwIy'co    ^PO^  payment  of  a  specified  sum. 

Secondly.  The  plaintiff  is  not  entitled  to  recover  back  that 
portion  of  the  sum  paid  which  has  reference  to  the  carriage  of  the 
goods  between  Paddington  and  Bristol,  for  the  defendants,  as  to 
that  amount,  received  it  as  the  agents  of  the  Great  Western 
Eailway  Company  :  Bamford  v.  Shuttleworth  (i). 

(Parke,  B.  :  In  Snowden  v.  Davis  (2),  Lord  Mansfield,  Ch.  J., 
laid  it  down,  that  where  money  is  paid  by  a  party  under  terror  of 
process  to  redeem  his  goods,  not  with  an  intent  that  it  should  be 
delivered  over  to  any  one  in  particular,  the  party  who  receives  the 
money,  though  acting  in  the  character  of  agent  to  a  third  party,  is 
bound  to  refund  the  money ;  and  Sadler  v.  Evans  and  several  other 
cases  are  there  cited.  That  principle  has  been  acted  upon  in  Atlee 
V.  Backhouse  (8),  Spry  v.  Emperor  (4)  and  in  other  cases.  There  is 
an  implied  undertaking  on  the  part  of  him  who  receives  money 
improperly,  to  return  it. 

[  706  ]  Alderson,  B.  :  The   agent  in  such  a  case  may  be  treated   as 

principal.) 

Cur,  adv.  wit. 

Pollock,  C.  B.,  now  said : 

In  this  case,  tried  before  my  brother  Parke,  and  in  which  the 
plaintiff  obtained  a  verdict  for  9Z.  0«.  4d.,  my  brother  Kinglake 
moved  for  a  rule  to  enter  a  nonsuit  upon  two  points  reserved  at  the 
trial.  We  are  all  of  opinion  that  there  ought  to  be  no  rule.  The 
case  of  Ashmole  v.  Wainwright  is  a  decisive  authority  that  imme- 
diately governs  the  present  case ;  and  we  therefore  think,  that  if 
any  question  is  to  be  raised  as  to  the  correctness  of  the  doctrine 
there  laid  down,  it  must  be  by  appeal  to  a  court  of  error.  It  is  not, 
however,  probable  that  the  present  case  will  be  carried  to  a  court  of 
error,  as  the  amount  in  dispute  is  so  small ;  and  I  certainly  agree 
with  the  rest  of  the  Court  in  refusing  the  rule  upon  the  authority 
of  the  case  in  the  Queen's  Bench ;  but  I  must  express  the  opinion, 
which  if  I  were  in  a  court  of  error  I  should  more  freely  and  at  large 
express,  that,  although  I  now  feel  bound  by  the  case,  I  regret  the 
decision,  for  it  seems  to  me  to  break  in  upon  a  broad,  intelligible 

(1)  52  R.  B.  542  (11  Ad.  &  El.  926).  (3)  3  M.  &  W.  633. 

(2)  1  Taunt.  359.  (4)  6  M.  &  W.  639. 
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principle,  namely,  that  the  action  for  money  had  and  received  must      pakkrr 

be  brought  for  a  definite,  clear,  and  certain  sum,  and  Hot  for  some  Bristol  and 

unknown  sum,  which  is  to  depend  upon  the  verdict  of  the  jury,  who       ^^^^y^co 

are  to  decide  whether  the  defendant  has  received  the  money  or  not. 

My  brother  Fabkb   wishes  me   to   add,  that  the  doubt  belongs 

exclusively  to  my  own  mind,  and  not  to  that  of  the  rest  of  the 

Court,  who  are  satisfied  with  that  decision,  and  altogether  agree 

with  it,  not  merely  as  a  binding  authority,  but  as  agreeable  to  their 

own  opinion  and  judgment.     But,  I  think  it  right  also  to  state,  that, 

while  I  yield  to  that  authority,  I  am  not  convinced  by  it,  as  I  think 

the  broad  principle,  that  an  action  for  money  had  and  received 

must  be  brought  for  a  clear  and  definite  *sum,  is  one  which  has       [  *707  ] 

prevailed  I  believe  for  many  years  in  Westminster  Hall,  and  is,  I 

think,  worth  preserving. 

The  other  point  was,  that  that  part  of  the  money  which  was 
received  by  the  defendants  not  as  principals  but  as  agents,  is  not 
recoverable  from  them.  But  the  case  of  Snowden  v.  Davis  clearly 
lays  it  down,  that  an  action  for  money  had  and  received  lies  to 
recover  back  money  which  has  been  obtained  through  compulsion, 
even  although  it  has  been  received  by  an  agent  who  acted  for  his 
principal.  That,  therefore,  disposes  of  the  second  point,  on  which 
we  entertain  no  doubt.     There  will  therefore  be  no  rule. 

_  Rule  refused. , 


WHITE   AND   Another  v.  MULLETT.  i85i. 

JuJie  H. 
(6  Ex.  713—716  ;  S.  C.  20  L.  J.  Ex.  291.)  

M.,  the  owner  of  certain  goods,  put  C.  into  poesesaion  of  them,  who  L  ^^^  J 
remained  bo  until  and  after  the  death  of  the  owner,  who  died  intestate. 
After  M.'s  death,  the  defendant  sold  the  goods  by  the  desire  and  as  the  pro- 
perty of  C,  who  had  previously  committed  an  act  of  bankruptcy,  of  which 
the  defendant  was  cognisant  The  intestate's  goods  had  not  been 
administered,  and  the  ordinary  had  not  claimed  them. 

In  an  action  by  the  assignees  of  C.  for  the  conversion  of  the  goods  :  Held, 
that  the  defendant  was  not  entitled  to  set  up  the  right  of  the  ordinary  to  the 
goods ;  and,  therefore,  that  the  defendant  could  not  insist  that  the  property 
was  not  shown  to  have  been  in  the  order  and  disposition  of  the  bankrupt 
with  the  consent  of  the  true  owner. 

Tboyer  by  the  plaintiffs,  as  assignees  of  Gallis,  a  bankrupt, 
for  certain  goods  and  furniture.  Pleas :  first.  Not  guilty ;  and, 
secondly,  that  the  plaintiffs  were  not  possessed  as  assignees,  modo 
et  forma.    Issues  thereon. 

At  the  trial,  before  Piatt,  B.,  at  the  London  sittings  in  last 
Hilary   Term,   it  appeared   that  one  Mitchell,   the  tenant  of    a 


446  1851.    EX.     6  EX.  713—714.  [r.b. 


White  public-honse,  and  proprietor  of  the  goods  and  furniture  in  question, 
MuLLBTT.  h&d,  prior  to  the  year  1849,  conducted  the  business  in  the  name  and 
through  the  agency  of  Gallis ;  and  that,  in  that  year,  Mitchell  died 
intestate ;  but  that  Gallis  still  continued  to  carry  on  the  business 
upon  the  same  footing,  up  to  the  time  when  he  committed  an  act 
of  bankruptcy.  The  defendant  sold  the  goods  and  furniture  sought 
to  be  recovered  in  the  present  action,  by  the  direction  of  the  bank- 
rupt and  with  full  knowledge  of  the  act  of  bankruptcy.  Letters  of 
administration  had  not  been  taken  out,  and  the  ordinary  had  not 
made  any  claim  to  the  goods. 

On  the  part  of  the  defendant,  it  was  contended  that  the  property 
was  vested  in  the  ordinary ;  and  that,  as  he  was  the  true  owner, 
the  goods  were  not  shown  to  have  been  at  the  time  of  the  con- 
version in  the  order  and  disposition  of  the  bankrupt  with  the 
consent  of  the  true  owner.  The  learned  Judge,  however,  was  of  a 
different  opinion;  and  the  jury  having  found  that  the  defendant 
r  *7l^  ]  had  sold  the  *goods  as  the  property  of  Gallis  and  by  his  consent, 
he  directed  a  verdict  to  be  entered  for  the  plaintiffs,  with  leave  to 
the  defendant  to  move  to  set  that  verdict  aside  and  to  enter  a 
nonsuit. 

Miller,  Serjt.,  having  in  Hilary  Term  last  obtained  a  rule  nisi 
accordingly, 

E.  James  {BramweU  with  him)  showed  cause  : 

The  question  whether  the  defendant  is  estopped  from  setting  up 
the  jm  tertii  does  not  arise  in  this  case ;  for  the  ordinary  never 
interfered  by  making  a  claim  to  the  goods,  and  consequently  no 
tertius  ever  existed. 

He  was  then  stopped  by  the  Gourt. 

MiUer,  Serjt.,  and  Corrie,  in  support  of  the  rule  : 
The  goods  in  question  were  the  property  of  the  ordinary,  and 
they  were  not  shown  to  be  in  the  order  and  disposition  of  the 
bankrupt  by  the  consent  of  the  real  owner.  The  defendant  sold 
the  goods  as  the  property  of  the  bankrupt,  and  not  as  the  property 
of  the  assignees ;  he  is  therefore  not  estopped  from  setting  up  the 
ju8  tertii, 

(Pollock,  G.  B.  :  The  ordinary  has  never  claimed  the  goods.  If 
Gallis  had  not  been  bankrupt,  he  could  have  sued  the  defendant 
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for  the  proceeds  of  the  sale  of  the  goods  upon  the  defendant's       white 
refusing  to  account  to  him  for  them;  and  the  defendant  could  not     mullbtt. 
have  set  up  as  an  answer  to  that  action  the^t^  tertii.) 

The  defendant  is  to  be  considered  as  a  wrong  doer  only  as  against 
the  true  owner,  who  is  the  proper  party  to  bring  the  action. 

(Pollock,  G.  B.  :  If  the  chimney  sweep  in  the  well-known  case  of 
Armoiy  v.  Delamirie  (1),  had  become  bankrupt,  his  assignees  could 
have  sued  the  jeweller  for  detaining  the  jewel ;  and  it  would  have 
been  no  answer  to  the  action  to  have  said,  that  the  bankrupt  was 
not  the  true  owner,  but  merely  the  finder  of  the  article.  In  that 
case  it  *was  well  known  that,  as  against  the  real  owner,  the  [*7i6] 
plaintiff  was  not  the  true  owner;  but  that,  as  between  the  two 
parties,  he  was  entitled  to  the  jewel.) 

The  bankrupt  could  not  have  maintained  an  action  of  trover  against 
the  defendant. 

(Pollock,  C.  B.  :  Because  the  defendant  might  have  set  up  as  an 
answer  the  leave  and  license  of  the  plaintiff ;  but  he  cannot  avail 
himself  of -that  answer  to  an  action  by  the  assignees.) 

Pollock,  C.  B.  : 

The  rule  must  be  discharged.  The  case  rests  upon  the  well- 
established  principle  referred  to  in  the  course  of  the  argument. 
Here  the  defendant  received  the  property  from  the  bankrupt  as 
the  property  of  the  bankrupt,  and  after  the  fiat  sold  it  as  the 
bankrupt's.  If  Callis  had  not  become  bankrupt,  and  he  had  sued 
the  defendant  for  the  value  of  the  goods,  the  defendant  could  not 
have  set  up  the  title  of  the  ordinary  without  his  permission.  Now, 
as  between  the  defendant  and  the  assignees,  who  became  entitled 
to  the  bankrupt's  property,  they  have  a  right  to  say,'  "you  take 
this  property  without  our  consent  as  the  property  of  the  bankrupt, 
and  you  are  therefore  responsible  to  us  for  it." 

Mabtin,  B.  : 

I  am  of  the  same  opinion.  The  bankrupt  stated  the  goods  to  be 
his  own  property,  and  employed  the  defendant  to  sell  them  as  such. 
At  that  time  an  act  of  bankruptcy  had  been  committed,  and  a  Jiat 
had  issued  upon  it,  and  therefore,  in  point  of  law,  th^  assignees 

(1)  1  Str.  505. 
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White  were  possessed  of  the  property;  for,  at  the  time  the  goods  were  so 
MuLLBTT.  dealt  with,  in  contemplation  of  law  they  were  in  the  possession  of 
the  assignees  by  virtue  of  the  relation  to  the  act  of  bankruptcy. 
The  case  of  Oughton  v.  Seppings  (i)  seems  to  me  an  authority 
directly  in  point.  There  a  sheriff 's  officer  had  wrongfully  seized 
under  a  Jieri  facias  a  pony  which  had  been  the  property  of  the 

[  '^i^  ]  plaintiff's  husband  before  his  *death  ;  the  plaintiff  had  provided 
keep  for  the  pony  ;  but  it  did  not  appear  that  she  had  ever  taken 
out  letters  of  administration.  The  plaintiff  having  brought  an 
action  against  the  officer  to  recover  the  price  of  the  pony  which 
had  been  sold  under  the  writ,  it  was  held,  that  the  action  would 
well  lie,  for  that  there  was  sufficient  evidence  of  property  in  the 
plaintiff  as  against  a  mere  wrong  doer,  who  claimed  no  title 
whatever  to  the  chattel.  I  therefore  think  that  the  opinion  of 
the  learned  Judge  was  correct,  and  that  this  rule  ought  to  be 
discharged. 

Aldbrson,  B.,  and  Platt,  B.,  concurred. 

Rule  discharged, 

1861.  MOEGAN  V.   WHITMOKE  and  Othbrs. 

May  27. 
_  (6  Ex.  716—720;  S.  C.  20  L.  J.  Ex.  289.) 

L  ^'^  J  In  an  action  against  the  assignees  of  a  bankrupt  for  the  conversion  of 

goods  seized  by  them  as  the  property  of  the  bankrupt,  it  appeared  that  the 
plaintiff  claimed  the  goods  by  virtue  of  an  alleged  sale  of  the  goods  by  the 
bankrupt  to  him  a  short  time  before  his  bankruptcy ;  and  it  was  proposed, 
on  cross-examination,  to  ask  a  witness  who  was  present  at  the  alleged  sale, 
whether  he  himself  would  have  acted  upon  the  transaction  by  delivering 
the  goods  to  the  plaintiff :  Semhle^  that  the  question  might  be  put. 

Certain  documents  purporting  to  be  a  receipt  of  and  a  delivery  order  for 
the  goods,  in  the  handwriting  of  the  bankrupt,  and  dated  as  of  the  day  of 
the  sale,  were  delivered  to  a  witness  by  the  bankrupt  after  his  bankruptcy, 
and  about  a  month  after  the  alleged  sale.  There  was  no  evidence,  indepen- 
dent of  the  documents  themselves,  that  they  existed  before  the  bankruptcy : 
Held,  that  the  documents  were  admissible  as  evidence  of  their  existence  at 
the  time  they  bore  date. 

Trover  for  the  conversion  of  certain  goods  which  had  been 
seized  by  the  defendants,  as  assignees  of  one  Richards,  a  bank- 
rupt. Pleas,  Not  guilty  and  Not  possessed ;  upon  which  issues 
were  joined. 

At  the  trial,  before  Pollock,  G.  B.,  at  the  London  sittings  after 
last  Michaelmas  Term,  it  appeared  from  the  statement  of  a  witness 
of  the  name  of  Sibley,  called  by  the  plaintiff,  that  he  was  the  clerk 
(1)  35  E.  R  284  (1  B.  &  Ad.  241). 
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at  the  booking  office  of  the  ''  George  and  Blue  Boar/'  Holborn ;  Mohoan 
and  that  the  goods  in  question  had  been  sent  there  by  Bichards  whitmobe. 
shortly  before  his  bankruptcy  ;  that  they  were  merely  marked  with 
initial  letters;  and  that  shortly  afterwards  Bichards  took  the 
plaintiff  into  the  cellar  where  the  goods  had  been  deposited  and 
were  *covered  up,  and  merely  showing  them  to  the  plaintiff  with-  [  •^i^  ] 
out  uncovering  them  sold  them  to  him.  It  was  then  proposed  on 
cross-examination  to  ask  the  witness  certain  questions,  to  the 
following  effect :  "Would  you  have  given  up  these  goods  to  Morgan 
without  the  assent  of  Bichards  ?  or  would  you  have  given  them  up 
to  Bichards  if  he  had  come  for  them?  Did  you  not  think  the 
proceeding  so  strange  a  one  as  to  have  prevented  you  from  acting 
upon  it?"  These  questions  were  respectively  objected  to  on  the 
part  of  the  plaintiff;  and  on  the  part  of  the  defendants  it  was 
contended,  that  they  were  admissible  for  the  purpose  of  testing  the 
bona  fides  of  the  transaction.  The  Lord  Chief  Baron  allowed  the 
questions  to  be  put.  At  a  subsequent  stage  of  the  cause,  a  witness 
produced  a  receipt  and  delivery  order  in  the  handwriting  of 
Bichards,  which  purported  to  relate  to  the  goods  in  question,  and 
which  the  witness  stated  had  been  given  to  him  by  Bichards,  about 
a  month  after  the  alleged  sale  took  place,  and  after  the  bank- 
ruptcy. Sibley  was  then  recalled,  and  stated,  that  he  had  seen  an 
invoice  in  the  hands  of  the  plaintiff  on  the  day  of  the  alleged  sale, 
but  had  not  seen  either  of  the  other  documents.  The  receipt  and 
delivery  order,  which  bore  date  the  day  of  the  sale,  were  then 
tendered  in  evidence.  It  was  objected  on  the  part  of  the  defen- 
dants, that  as  there  was  no  evidence,  independent  of  the  two 
documents  themselves,  of  the  existence  before  the  date  of  the  bank- 
ruptcy, and  as  the  sole  question  was  whether  the  transaction  was 
fictitious  or  hondfide^  they  were  not  admissible.  The  Lord  Chief 
Baron  rejected  the  documents.  A  verdict  having  been  found  for 
the  defendants, 

In  Hilary  Term  last,  Watson  obtained  a  rule  nisi  for  a  new  trial 
upon  both  grounds,  citing  Campbell  v.  Richards  (i)  on  the  first  point, 
and  Anderson  v.  Weston  (2)  and  Potez  v.  Olossop  (3)  on  the  second. 

E.  James  and  C.  Pollock  showed  cause :  [  7i8  ] 

First,  the  questions  put  to  the  witness  on  cross-examination  were 

(1)  39  E.  R  679  (6  B.  &  Ad.  840).  (3)  76  E.  E.  673(2  Ex.  191). 

(2)  64  B-  E.  795  (6  Bing.  N.  0. 296). 
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Morgan      properly  put  and  were  rightly  allowed.    The  dispute  in  the  cause 
Whithobe.    ^^^>  whether  the  transaction  which  took  place  in  the  presence  of 
the  witness  was  bond  fide  or  merely  colourable. 

(Martin,  B.  :  The  witness  is  not  asked  to  express  any  opinion 
upon  the  matter.  But  he  speaks  to  a  sale  of  the  goods,  and  says 
that  the  transaction  is  real,  may  he  not  be  asked,  upon  cross- 
examination,  "  what  would  you  have  done  ?  "  I  think  he  might ; 
but,  supposing  that  to  be  so,  it  seems  to  me  that  the  rejection  of  the 
documents  is  the  difl&culty  which  presses  you.) 

Secondly,  the  documents  were  properly  rejected.  The  principle  of 
the  decisions  in  Anderson  v.  Weston  and  Potez  v.  Glossop  does  not 
apply  to  this  case.  Where  a  letter  is  received  in  the  usual  course 
of  business,  its  date  may  no  doubt  be  taken  as  evidence  of  the  time 
when  it  was  written.  The  documents  in  question  did  not  pass  at 
the  time  of  the  alleged  sale.  Where  a  transaction  is  pregnant  with 
suspicion,  and  other  means  of  proof  are  at  hand — for  here  the 
bankrupt  might  have  been  called  as  a  witness — some  independent 
evidence  ought  to  be  given,  that  the  order  and  receipt  did  in  truth 
exist  at  the  time  of  their  date :  Wright  v.  Lainson  (l).  The  observa- 
tions of  Lord  Kbnyon,  Ch.  J.,  in  Edwards  v.  Crock  (2),  are  applicable 
to  the  present  case.  That  was  an  action  for  criminal  conversation 
with  the  plaintiff's  wife,  and  it  was  proposed  on  the  part  of  the 
plaintiff  to  put  in  evidence  certain  letters  written  by  the  plaintiff's 
wife  to  him ;  and  Lord  Kbnyon,  Ch.  J.,  said,  that  he  thought  the 
evidence  was  admissible  ;  but  that  it  'should  be  confined  to  letters 
written  before  there  was  any  suspicion  of  adultery  committed  by  the 
wife ;  that  as  the  only  objection  seemed  to  be  possible  collusion, 
that  was  obviated  by  exclusion  of  all  evidence  of  that  description 
[  ♦719  ]  subsequent  to  any  suspicion  attaching  on  *the  wife  ;  that  he  should 
therefore,  before  he  permitted  the  letters  to  be  read,  expect  to  have 
it  accurately  ascertained,  when  and  under  what  circumstances  they 
were  written,  in  order  to  show  that  at  the  time  there  was  no 
suspicion  of  misconduct  in  the  wife. 

Watson  and  Hawkins ^  in  support  of  the  rule,  were  not  called 
upon. 

Pollock,  C.  B.  : 

The  rule  must  be  absolute  on  the  ground  that  these  documents 
(1)  2  M.  &  W.  739.  (2)  4  Esp.  39. 
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were  improperly  rejected.  There  is  no  case  precisely  like  the  Moroan 
present.  There  are  indeed  decisions  where  letters  have  been  given  whitmobe. 
in  evidence,  in  which  the  dates  have  been  held  to  prove  themselves ; 
bnt  in  those  cases  it  might  have  been  impossible  to  prove  that  fact 
aliunde.  Here  the  bankrupt  himself  might  have  been  called.  In 
deference,  however,  to  the  authorities  upon  this  subject,  I  think 
that  the  rule  ought  to  be  absolute  for  a  new  trial. 

Aldebson,  B.  : 

It  seems  to  me  that  the  receipt  and  order  were  admissible,  and 
that  it  was  a  question  for  the  jury,  whether  the  dates  were  false  or 
true,  subject  to  the  observation  that,  if  the  transaction  was  fraudu- 
lent the  dates  were  false,  and  if  the  transaction  was  bond  fide  and 
without  fraud  the  receipt  and  order  were  not  required. 

Martin,  B.  : 

I  am  of  the  same  opinion.  The  law  on  this  part  of  the  case  was 
settled  by  Anderson  v.  Weston^  which  was  followed  in  this  Court  by 
Potez  V.  Glossop.  The  latter  case  was  brought  before  the  Court  of 
Queen's  Bench  in  Malpaa  v.  Clements  (l),  when  Lord  Campbell, 
Ch.  J.,  said,  that  Potez  v.  Olossop  was  good  law,  and  that  it  is  to  be 
presumed  that  primd  facie  a  document  is  written  at  the  time  it  bears 
date. 

Pollock,  C.  B.,  added :  [  720  ] 

Malpas  V.  Clements  was,  as  my  brother  Martik  observes,  founded 
apon  Potez  v.  Otossop,  and  that  case  was  founded  on  Anderson  v. 
Weston :  but  this  Court  in  Potez  v.  Glossop  arrived  at  their  decision 
after  considerable  doubt  upon  the  subject.  Anderson  v.  Weston 
was  decided  in  1840.  But  if  that  case  is  to  be  taken  as  deciding 
that  all  documents  are  pi'imd  facie  written  at  the  time  they  bear 
date,  I  must  own  that  it  has  altered  the  law,  as  I  have  understood 
it  to  stand  for  the  last  thirty  or  forty  years.  I  still  entertain  the 
opinion  I  expressed  at  the  trial,  but  I  yield  to  the  authorities.  If 
the  same  question  should  arise  upon  another  occasion,  I  shall  invite 
a  bill  of  exceptions,  that  the  point  may  be  set  at  rest  by  a  court  of 
error. 

Rule  absolute. 
(1)  19  L.  J.  Q.  B.  435. 
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1851.  SMITH  V.  HOWELL. 

'^^J^'  (6  Ex.  730—739  ;  S,  C.  20  L.  J.  Ex.  377.) 

[  ^30  ]  B^  and  P.,  being  the  owners  of  an  unexpii-ed  tenn  of  seventy-two  years  in 

a  certain  house  and  premises,  let  them  to  one  J.  G.  for  twenty- one  years, 
under  the  usual  covenants,  to  pay  the  rent  and  to  keep  the  premises  in 
repair ;  and,  afterwards,  they  assigned  the  reversion  to  G.  B.  J.  G.  had 
previously  assigned  the  residue  of  his  term  of  twenty-one  years  to  the 
plaintiff,  with  the  usual  covenants.  The  plaintiff  afterwards  assigned  the 
term  to  the  defendant,  with  similar  covenants,  to  pay  the  rent  and  to  keep 
the  premises  in  repair,  and  with  a  covenant  that  the  defendant  would 
observe  and  fulfil  all  the  covenants  of  the  former  lease ;  and  that  he  would, 
from  time  to  time  and  at  all  times,  save  harmless  and  indemnify  the  plain- 
tiff from  all  costs,  damages,  and  expenses,  which  might  be  inciured  by 
reason  of  any  delay,  breach,  or  default  in  payment  or  performance  thereof. 
On  the  rent  becoming  due  and  unpaid,  and  the  premises  falling  out  of  repair, 
G.  B.  brought  an  action  against  J.  G.,  who  suffered  judgment  by  default. 
J.  G.  af  tepvards  brought  an  action  to  recover  the  amount  so  paid  by  him, 
and  his  costs.  The  plaintiff  defended  the  action  unsuccessfully,  and  he 
became  liable  to  pay  to  J.  G.  the  amount  of  the  judgment  by  default,  and 
also  of  the  costs  of  that  action.  The  plaintiff  then  sued  the  defendant,  not 
having  paid  that  amount  to  J.  G.,  and  judgment  not  having  been  signed  in 
the  action  against  him :  Held,  that  the  plaintiff  was  entitled  to  recover  from 
the  defendant  the  amoimt  of  the  rent  and  repairs,  and  the  costs  of  the  action 
in  which  J.  G.  had  suffered  judgment  by  default,  but  that  he  was  not 
entitled  to  the  costs  of  the  action  brought  against  him  by  J.  G. 

GoYENAKT.  The  declaration  stated,  that  Messrs.  Broughton  and 
Preston,  being  possessed  of  the  residue  of  a  term  of  seventy-two 
years  in  a  certain  leasehold  estate,  premises,  and  dwelling-house  at 
Fulham,  by  indenture,  in  the  year  1886,  demised  the  same  to  one 
John  Goodered  for  the  term  of  twenty-one  years,  at  the  clear  yearly 
rent  of  126Z.,  payable  quarterly;  and  that  Goodered  did  thereby 
covenant  to  keep  the  premises  in  repair  during  the  term ;  that,  on 
the  8th  of  August,  1888,  Messrs.  Broughton  and  Preston  assigned  by 
deed  the  reversion  in  the  premises  to  one  George  Bridge ;  that  after- 
wards, on  the  7th  of  September,  1889,  Goodered  by  deed  assigned 
the  premises  demised  to  the  plaintiff;  and  the  plaintiff  ''did 
thereby,  for  himself,  his  heirs,  executors,  and  administrators, 
covenant  with  the  said  John  Goodered,  his  executors  and  adminis- 
trators, that  he  the  plaintiff,  his  executors,  administrators,  or  assigns 
would  from  time  to  time,  faithfully  perform  and  observe  the  lessee's 
covenants  contained  in  the  said  indenture  of  lease,  and  would  at  all 
times  thereafter  effectually  indemnify  and  save  harmless  the  said 
John  Goodered,  his  heirs,  executors,  and  administrators,  from  all 
losses,  damages,  and  expenses  in  respect  thereof ; "  that,  by  an 
indenture  of  the  21st  of  April,  1841,  the  plaintiff  assigned  the 
premises  to  the  defendant,  and  the  defendant  thereby  covenanted 
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that  he  would,  daring  the  remainder  of  the  term,  pay  the  rent  *and  smith  > 
perform  the  covenants  contained  in  the  lease,  ''  and  from  time  to  howell. 
time,  and  at  all  times,  save  harmless  and  indemnify  the  plaintiff,  [  *73i  ] 
his  heirs,  executors,  and  administrators,  from  and  against  the  same 
respectively,  and  all  costs,  damages,  and  expenses  which  might  be 
incurred  by  reason  of  any  delay,  breach,  or  default  in  payment  or 
performance  thereof."  The  declaration  then  contained  averments 
that  the  defendant  afterwards  entered  upon  the  premises,  and  that 
Bridge  was  possessed  of  the  premises,  and  laid  as  breaches — first,  the 
non-payment  of  942.  10s.,  due  for  rent;  secondly,  that  the  defendant 
did  not  keep  the  premises  in  repair ;  thirdly,  that,  after  the  com- 
mitting by  the  defendant  of  the  breaches  above  assigned,  to  wit,  in 
1849,  Bridge  impleaded  Goodered  in  an  action  of  covenant  in 
respect  of  the  same  non-payments  and  defaults  as  those  herein- 
before mentioned,  of  which  the  now  defendant  had  then  due  notice, 
and  that  Bridge  recovered  judgment  against  Goodered  for 
2972.  16s.  6d. ;  that  afterwards  and  before  the  commencement  of 
this  suit,  Goodered  impleaded  the  now  plaintiff  in  an  action  of 
covenant,  and  recovered  the  sum  of  8622.  16s.  6d.,  as  damages ;  and 
that  the  plaintiff  still  remains  liable  to  pay  the  same ;  and  that  he 
was  put  to  great  costs  and  expenses  in  defending  the  said  action,  to 
wit,  in  &c. ;  "  of  all  of  which  several  proceedings  in  the  said  action 
and  premises  the  now  defendant  at  reasonable  times  in  that . 
behalf  respectively  and  before  the  commencement  of  this  suit  had 
notice  "  &c. 

The  defendant  pleaded  to  the  first  breach,  that  he  did  pay  the 
rent ;  to  the  second,  that  he  did  repair  the  premises ;  and  to  the 
last  breach,  that  the  plaintiff  was  not  damnified,  nor  were  the  said 
costs,  charges,  and  expenses,  or  any  of  them,  incurred  modo  et 
formd.    Issues  were  joined  on  these  traverses  respectively. 

At  the  trial,  before  Martin,  B.,  at  the  Middlesex  sittings  in  last 
Hilary  Term,  it  appeared  that  the  premises  had  been  leased  and 
assigned  to  the  several  parties  as  alleged  in  the  ^declaration ;  that  [  *733  ] 
the  rent  not  being  paid  and  the  premises  being  out  of  repair,  Bridge 
brought  an  action  against  Goodered,  who  suffered  judgment  by 
default,  and  recovered  therein  94/.  10s.  for  rent  due,  166Z.  10s.  the 
amount  of  the  repairs,  and  costs,  amounting  in  the  whole  to 
8622.  16s.  &d,  Goodered  afterwards  brought  an  action  to  recover 
that  amount  from  the  present  plaintiff,  and  obtained  a  verdict  for 
that  sum. 

On  the  part  of  the  defendant  it  was  contended,  that  the  plaintiff 
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Smith  was  entitled  only  to  nominal  damafi;e6 ;  and  that,  at  all  events,  he 
Howell,  could  not  recover  the  amount  of  the  costs  incurred  either  in  the 
actions  brought  by  Bridge  or  in  that  brought  by  Goodered  against 
the  present  plaintiff.  The  learned  Judge  reserved  the  points,  and  a 
verdict  was  entered  for  the  plaintiff  for  472Z.  12«.,  being  the  amount 
of  the  rent  and  repairs,  and  of  the  costs  of  both  actions. 

BramweU  having  obtained  a  rule  nisi  accordingly, 

Hoggins  and  Field  showed  cause : 

The  plaintiff  is  entitled  to  retain  his  verdict  for  the  sum  of 
4722.  12s.  which  is  made  up  of  the  following  items — ^namely,  94{.  10s. 
for  rent,  1652.  10s.  for  repairs,  1022.  16s.  &d,  the  costs  of  the  action 
of  Bridge  v.  Goodered,  and  1092.  15s.  %d.  costs  incurred  by  the 
plaintiff  in  defending  the  action  brought  against  him  by  Goodered. 

First,  the  defendant  is  clearly  liable  to  pay  the  rent,  as  he  was 
under  a  positive  engagement  to  pay  a  fixed  amount  upon  a  specified 
day.  It  is,  therefore,  no  answer  to  that  claim  that  the  plaintiff  has 
not  yet  paid  the  amount.  [They  cited  Warwick  v.  Richardson  (1), 
Loosemore  v.  Radford  (2),  Ca7r  v.  Roberts  (8).] 
[  733  ]  Secondly,  upon  the  authority  of  these  cases  and  of  the  principle  upon 

which  they  rest,  the  defendant  is  liable  to  the  plaintiff  for  the  repairs. 

Thirdly,  the  plaintiff  is  entitled  to  the  costs  incurred  in  the  action 
by  Bridge  against  Goodered.  The  defendant  in  that  action  adopted 
the  most  reasonable  and  least  expensive  course  of  proceeding,  by 
allowing  judgment  to  go  by  default.  By  that  proceeding  the  true 
amount  of  the  repairs  was  ascertained.  Such  costs  were  therefore 
fairly  incurred,  and  are  provided  for  by  the  defendant's  covenant  to 
indemnify  and  save  the  plaintiff  harmless  from  them. 

Fourthly,  as  to  the  costs  of  the  action  which  the  plaintiff  defended. 
[  'TSi  ]  The  question  will  turn  upon  the  language  of  *the  covenant.  The 
defendant  engaged  to  be  responsible  for  the  expenses  which  might 
be  incurred.  It  may  be  urged  upon  the  other  side,  that  the  plain- 
tiff ought  not  to  have  defended  the  action,  but  the  declaration  states 
that  he  had  notice  of  it.  That  allegation  is  material,  but  is  not 
traversed.  It  is  therefore  admitted  to  be  true  in  fact.  The  defen- 
dant therefore  sanctioned  the  course  adopted.  [They  referred  to 
Blyth  V.  Smith  (4),  CoUinge  v.  Heywood  (5),  Logan  v.  HaU  (6).] 

(1)  62  E.  B.  608  (10  M.  &  W.  284).  6  Scott,  N.  E.  360). 

(2)  60  E.  E.  853  (9  M.  &  W.  657).      (5)  48  E.  E.  616  (9  Ad.  &  El.  633). 

(3)  39  E.  E.  405  (5  B.  &  Ad.  78).      (6)  72  E.  E.  656  (4  0.  B.  698). 

(4)  63  E.  E.  331  (6  Man.  &;a  405 ; 
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BramweU  in  support  of  the  rule :  Smith 

v. 
First,  the  plaintiff  is  not  entitled  to  recover  more  than  nominal      howbll. 

damages,  for  he  had  not  sustained  any  actual  damage  at  the  com- 
mencement of  the  suit.  If  it  appears  upon  the  face  of  the  covenant 
that  a  sum  certain  is  to  be  paid  on  a  particular  day,  the  damages 
are  ascertained.  That  is  the  principle  of  the  decision  in  Warivick  v. 
Richardson.  Here,  judgment  had  not  *been  signed  in  the  action  [  *736  1 
against  the  plaintiff  at  the  time  the  present  action  was  commenced. 

(Martin,  B.  :  If  the  plaintiff  is  unable  to  pay  the  amount  of  the 
claim  upon  him,  what  course  is  he  to  pursue  ?  According  to  your 
argument,  he  must  have  sustained  substantial  damage  before  he 
can  maintain  an  action  against  the  defendant,  who  has  broken  his 
covenant.  If  such  an  argument  were  carried  to  the  full  extent,  it 
might  become  necessary  that  the  plaintiff  should  go  to  prison 
before  he  could  avail  himself  of  his  remedy  against  the  defendant 
on  his  covenant.) 

The  covenant  is  represented  as  absolute  on  the  part  of  the  defen- 
dant, to  pay  the  amount  of  the  rent  and  to  repair ;  but  as  it  is 
a  covenant  by  '*  him  and  his  assigns,*'  the  covenant  may  still  have 
been  complied  with,  and  therefore  the  defendant  may  not  have 
been  guilty  of  any  default.  If  the  plaintiff's  argument  be  correct, 
the  plaintiff  might  have  brought  an  action  against  the  defendant 
for  the  rent  immediately  upon  the  expiration  of  the  quarter  day, 
although  the  plaintiff  himself  had  not  paid  any  portion  of  it. 

(Martin,  B.  :  We  think  that  Warwick  v.  Richardson  is  conclusively 
in  the  plaintiff's  favour  upon  this  point.) 

Secondly,  as  to  the  non-repair  of  the  premises.  At  the  commence- 
ment of  this  suit  the  plaintiff  had  not  made  any  payment  on  this 
account.  Under  the  covenant  to  keep  the  premises  in  repair,  the 
defendant  is  not  bound  to  pay  the  amount  for  which  he  may 
ultimately  become  liable,  but  only  so  much  as  is  due  in  respect  of 
his  breach  of  covenant  at  the  time  the  action  is  commenced. 

(Pollock,  C.  B.  :  Take  the  case  of  a  covenant  of  indemnification 
against  accidents,  and  suppose  the  party  indemnified  were  to  bring 
an  action  upon  the  covenant  to  recover  for  damage  be  had  sus- 
tained. Now,  although  he  had  not  made  any  payment  whatever, 
the  moment  the  mischief  is  done  he  may  maintain  his  action,  as  a 
damage  has  been  incurred.) 


456  1851.    EX.     6  EX.  785—787.  [r.b. 

Smith        Thirdly,   the  costs  incurred  in  the  action    between  Bridge  and 
HowBLL.     Goodered  are  not  recoverable.    The  plaintiff  contends  *that  the 
L  *736  ]       defendant  is  liable  for  these  costs  under  his  covenant  to  indemnify 
the  plaintiff.     Such  costs  are  not  the  natural  result  of  the  defen- 
dant's breach  of  covenant  by  non-payment  of  rent  and  by  allowing 
the  premises  to  get  out  of  repair. 

(Martin,  £. :  What  better  course  could  the  defendant  have 
pursued  in  that  action  than  by  suffering  judgment  to  go  by 
default?) 

He  might  have  followed  the  course  suggested  by  this  Court  in 
Walker  V.  HcUton  (i),  and  have  paid  the  amount  of  the  rent  and 
dilapidations  into  Court.  There  Lord  Abinger,  C.  B.,  says,  that 
Neale  v.  Wyllie  is  not  law. 

(Martin,  B.  :  The  jury  might  not  have  been  satisfied  with  the 
amount  paid  into  Court,  and  that  step  might  have  led  to  much 
additional  expense. 

Aldbrson,  B.  :  In  Walker  v.  Hatton,  the  Court  do  not  say  that 
judgment  by  default  is  not  advisable.  I  think  that  such  a  course 
is  much  the  simplest  and  the  least  expensive.) 

Lastly,  the  plaintiff  has  wantonly  incurred  costs  in  the  action 
brought  by  Goodered  against  him,  and  cannot  recover  them.  The 
defendant  is  not  liable  to  the  plaintiff  for  the  payment  of  any  of 
the  costs,  until  the  plaintiff  himself  has  been  called  upon  to  pay 
them :  Colling  e  v.  Hey  wood  (2). 

Pollock,  C.  B.  : 

We  are  all  of  opinion  that  the  verdict  ought  to  be  reduced  to  the 
sum  of  9621.  16s.  6d.,  that  sum  being  compounded  of  942.  10«.  for 
rent,  165Z.  10«.  for  repairs,  and  1021,  16«,  6d.  for  the  costs  incurred 
in  the  action  of  Bridge  against  Goodered.  We  think  that  these 
costs  may  be  recovered  as  having  been  properly  incurred  for  the 
purpose  of  ascertaining  the  amount  of  the  defendant's  liability; 
but  we  are  of  opinion  that  when  that  amount  had  once  been  ascer- 
tained, all  the  costs  subsequently  incurred  were  unnecessary  and 
superfluous,  and  therefore  cannot  now  be  recovered.  This  seems  to 
be  in  accordance  with  the  principles  observed  in  all  the  later 
r  •TS?  ]      decisions  upon  the  ♦subject.    There  is  no  doubt  that,  at  one  time, 

(1)  62  E.  E.  600  (10  M.  &  W.  249).         (2)  48  E.  E.  616  (9  Ad.  &  El.  633). 
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very  wild  notions  were  entertained  with  respect  to  the  contract  of  Smitr 
indemnity ;  but  these  notions  are  now  exploded,  and  it  is  now  con-  howell. 
sidered,  that,  by  a  contract  of  indemnity,  is  meant  that  the  party 
indemnified  may  recover  all  such  charges  as  necessarily  and  reason- 
ably arise  ont  of  the  circumstances  under  which  the  party  charged 
became  responsible.  The  case  of  Neale  v.  Wyllie  fell  under  the  con- 
sideration of  this  Court  in  Walker  v.  Hatton,  and  there  Lord 
Abinoer,  G.  B.,  expressly  states  in  his  judgment  that  the  former 
case  is  not  law  ;  and  he  also  proceeds  to  lay  down  a  maxim  which 
has  often  been  repeated,  and  may  well  be  held  in  remembrance  by 
all  Judges,  that  it  is  better  at  once  to  express  that  opinion,  than  to 
attempt  to  make  a  distinction  between  these  cases ;  for,  says  that 
learned  Judge,  "  making  distinctions  which  have  no  solid  founda- 
tion only  tends  to  keep  up  litigation."  As  I  have  stated,  it  seems 
that  under  the  contract  of  indemnity  the  party  is  entitled  to 
recover  those  costs  only  which  have  been  fairly  and  reasonably 
incurred.  No  doubt,  if  the  person  indemnified  not  knowing  what 
course  is  the  best  to  adopt,  wishes  to  place  himself  entirely  in  the 
hands  of  the  person  who  indemnifies  him,  and  says  to  him,  *'  I 
will  take  any  course  you  may  be  pleased  to  suggest,"  at  the  same 
time  describing  his  own  view  of  the  course  he  thinks  best,  and  the 
other  party  refuses  to  say  anything  upon  the  matter,  or  to  give 
him  any  advice,  the  party  might  be  held  responsible  for  the  result 
of  the  proceedings  so  adopted.  But  there  is  no  ground  for  saying 
that  anything  of  that  kind  took  place  here,  for  the  amount  of  the 
defendant's  liability  was  fully  ascertained  when  the  action  brought 
against  Goodered  was  ended,  and  the  plaintiff  ought  then  to  have 
paid  that  amount ;  and  therefore  he  has  no  right  to  recover  from 
the  present  defendant  a  greater  amount  than  the  sum  so  ascertained. 
The  defendant's  liability  does  not  extend  beyond  the  costs  incurred 
in  ascertaining  *the  amount  which  was  really  due.  For  these  reasons  [  *738  ] 
the  verdict  must  be  reduced  to  the  sum  I  have  named. 

Aldbbson,  B.  : 

I  quite  agree  with  the  observations  of  the  Lord  Chief  Baron. 
The  question  as  to  rent  is  concluded  by  the  case  of  Warwick  v. 
Richardson.  The  party  who  is  liable  for  the  rent  ought  to  pay  it. 
There  is  no  difficulty  about  the  amount  of  the  rent,  as  it  is  a  fixed 
sum ;  but  there  may  be  some  difficulty  in  ascertaining  the  amount 
of  the  repairs.  How  then  is  that  to  be  ascertained  ?  It  seems  to 
me  that  the  best  mode  of  effecting  that  object  is  by  a  judgment  by 
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Smith  default,  as  was  done  in  the  action  brought  against  Goodered.  But 
Howell,  then  it  is  said  that  he  ought  to  have  paid  money  into  Court. 
Undoubtedly  he  might  have  done  so ;  but  then  the  parties  would 
in  effect  have  been  laying  a  wager  as  to  the  sufficiency  of  the 
amount  paid  in.  But  I  do  not  think  that  the  defendant  in  that 
action  could  properly  have  adopted  that  course,  as  it  would  in  all 
probability  have  given  rise  to  a  much  greater  amount  of  litigation 
and  expense.  The  proper  course  and  the  reasonable  one  is  to 
suffer  judgment  by  default,  so  that  the  parties  may  have  the  matter 
properly  settled  by  a  competent  tribunal.  The  proceeding  is  in  fact 
the  same  as  if  Smith  had  been  informed  by  Goodered  that  Bridge  had 
brought  an  action  against  him,  and  had  desired  Goodered  to  suffer 
judgment  by  default.  It  seems  to  me  that  such  a  course  is  prefer- 
able to  that  thrown  out  in  Walker  v.  Hatton.  But  then  Mr. 
Bramwell  further  contends,  upon  the  authority  of  CoUinge  v. 
Heywoodf  that  where  a  party  is  under  a  liability  to  pay  costs, 
the  costs  must  be  paid  before  the  other  side  can  call  upon  the  party 
liable  to  pay  them,  and  that  the  mere  liability  to  pay  them  is  not 
sufficient.  That  was  no  doubt  so  in  the  case  referred  to ;  but  here, 
an  action  having  been  brought  by  Goodered  against  the  plaintiff, 
[  *739  ]  the  plaintiff  was  damnified  ^by  that  action,  and  the  defendant  is 
liable  to  pay  the  Mnount  incurred  by  the  plaintiff. 

Platt,  B.  : 

I  am  of  the  same  opinion.  The  defendant  is  liable  for  the 
amount  of  the  rent,  the  repairs,  and  the  costs  of  the  first  action, 
but  no  further.  It  is  contended,  that  the  time  for  the  performance 
of  the  defendant's  covenant  is  not  yet  arrived ;  but  that  is  not  so, 
for  by  the  words  of  his  covenant  he  is  to  save  the  plaintiff  harmless 
from  all  costs,  damages,  and  expenses  which  might  be  incurred. 
When  does  that  liability  arise  ?  Surely  when  the  demand  is  actually 
made.  The  plaintiff,  therefore,  may  maintain  his  action,  although 
he  has  not  himself  as  yet  paid  any  of  these  charges.  The  amount  of 
the  rent  and  repairs  has  been  duly  ascertained ;  and  according  to 
the  terms  of  this  covenant  the  defendant  is  properly  called  upon  to 
fulfil  his  obligation. 

Martin,  B.  : 

I  am  also  of  the  same  opinion.  I  think  the  question  as  to  the 
rent  and  repairs  is  settled  by  the  case  of  Warwick  v.  Richardson  ; 
and  that  the  defendant  was  responsible  for  the  costs  incurred  in 
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the  action  of  Bridge  v.  Ooodered,  the  moment  the  plaintiff  became       Smith 
liable  for  them ;  but  that  he  is  not  responsible  for  the  costs      howbll. 
incurred  by  the  plaintiff  in  the  action   brought  against  him  by 
Goodered. 

Ride  absolute  to  reduce  the  verdict  accordingly. 


FEEDERICK  LONGMEID   and  ELIZA  his  Wife  v.         i^i. 
HOLLIDAY(l).  ji?efi 

(6  Ex.  761—768 ;  S.  0.  20  L.  J.  Ex.  430';  17  L.  T.  243.)  i  ^^  j 

A  tradesman,  who  contracts  with  an  individual  for  the  sale  to  him  of  an 
article  to  be  used  for  a  particular  purpose  by  a  third  person,  is  not,  in  the 
absence  of  fraud,  liable  for  injury  caused  to  that  person  by  some  defect  in 
the  construction  of  the  article. 

A  declaration  by  husband  and  wife  stated,  that  the  defendant  was  the 
maker  and  seller  of  certain  lamps,  called  '*  The  HoUiday  Lamp,"  andthei'e- 
upon  the  husband  bought  of  him  one  of  those  lamps,  to  be  used  by  his  wife 
and  himself  in  his  shop,  and  that  the  defendant  then  fraudulently  warranted 
that  the  lamp  was  reasonably  fit  and  proper  for  that  purpose,  whereas  the 
lamp  was  dangerous  and  unsafe,  by  reason  whereof,  when  the  wife  attempted 
to  u$e  the  lamp,  it  exploded  and  injured  her.  At  the  trial,  it  appeared  that 
the  accident  arose  from  the  defective  construction  of  the  lamp,  but  there  was 
no  proof  that  the  defendant  knew  of  the  defect ;  and  the  jury  found  that  he 
was  Not  guilty  of  any  fraudulent  or  deceitful  representation  :  Held,  that  the 
action  could  not  be  maintained  by  the  wife,  there  being  no  misfeasance 
towards  her  independently  of  the  contract,  which  was  with  the  husband 
alone. 

Case.  The  declaration  stated,  that  the  defendant,  before  and  at 
the  time  of  the  committing  of  the  grievances,  &c.,  was  the  maker 
and  seller  of  certain  lamps,  called  ''  The  HoUiday  Lamp,''  to  be 
used  for  the  purpose  of  burning  in  and  giving  light  to  houses, 
shops,  and  rooms ;  and  thereupon  heretofore,  to  wit,  on  &c.,  the 
plaintiff  Frederick  Longmeid,  at  the  request  of  the  defendant, 
bargained  with  him  to  buy  of  him  one  of  the  said  "HoUiday 
Lamps,"  to  be  burnt  and  used  by  the  plaintiff  Frederick  Longmeid 
and  his  wife,  in  the  shop  and  rooms  of  the  plaintiff  Frederick 
Longmeid,  at  and  for  a  certain  price,  to  wit,  10s. ;  and  the  defendant 
then,  during  such  bargain,  falsely,  fraudulently,  and  deceitfully 
warranted  to  the  plaintiff  Frederick  Longmeid,  that  the  said  lamp 

(1)  Dist.  George  Y.  Skivingion  (1869)  601,  39  L.  J.  Q.  B.  291);  Heaven  v. 

L.RSEx.  1, 4, 39  L.  J.  Ex.  8;  Laurevce  Pender  (1883)  11  a  B.  D.  513,  614,  62 

V.  Jenkins  (1873)  L.  E.  8  a  B.  274,  278,  L.  J.  Q,  B.  702 ;  and  see  Clarke  v.  Army 

42  L.  J.  Q.  B.  274;  cited,  Francu  v.  and  Navy  Co-operative  Society  [1903]  1 

Cockrell  (1870)  L.  R.  6  Q.  B.  184.  194,  K.  B.  165,  72  L.  J.  K,  B.  163,  C.A.— 

39  L.  J.  a  B.  113  (affd.  L.  R.  6  Q.  B.  A.  C. 
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liONOMRiD  then  was  reasonably  fit  and  proper  to  be  used  for  the  purpose 
HoLUDAY.  1^8^  aforesaid;  and  the  defendant  thereby  induced  the  plaintiff 
Frederick  Longmeid  to  buy  the  said  lamp ;  and  accordingly,  by 
[  •762  ]  the  means  aforesaid,  then  sold  the  *same  to  the  plaintiff  Frederick 
Longmeid  for  the  said  sum  of  money,  which  the  plaintiff  Frederick 
Longmeid  then  paid  to  the  defendant:  Whereas  in  fact  the  said 
lamp  was  not,  at  the  time  of  the  sale  and  warranty  aforesaid,  nor 
afterwards  hitherto,  reasonably  fit  and  proper  to  be  used  for  the 
purpose  of  being  burnt  and  used  by  the  plaintiffs,  but  was  then 
made  of  weak  and  insufficient  materials,  and  then  was  cracked  and 
leaky,  dangerous,  unsafe,  and  wholly  unfit  and  improper  for  use 
by  the  plaintiffs  or  either  of  them :  Whereby,  and  by  reason  and 
wholly  in  consequence  of  the  said  lamp  being  so  cracked,  leaky, 
and  unsafe  as  aforesaid,  the  said  lamp  afterwards,  to  wit,  on  &c., 
when  the  plaintiff  Eliza  Longmeid,  knowing  and  confiding  in  the 
said  warranty,  lighted  the  said  lamp,  and  attempted  to  use  and 
burn  the  same  in  a  certain  shop  of  the  plaintiff  Frederick  Longmeid, 
and  whilst  she  was  holding  the  same  in  her  hand,  burst,  exploded, 
and  flew  to  pieces;  and  the  spirit  and  naphtha  then  contained 
therein,  for  the  purpose  of  burning  and  lighting  the  same,  then 
ignited  and  ran  upon  and  over  the  plaintiff  Eliza  Longmeid, 
whereby  the  plaintiff  Eliza  Longmeid,  then  and  still  being  the 
wife  of  the  plaintiff  Frederick  Longmeid,  became  and  was  greatly 
burned,  scorched,  and  wounded,  &c. 

Pleas :  First,  Not  guilty.     Secondly,  that  the  plaintiff  Frederick 

Longmeid  did  not  bargain  with  the  defendant  to  buy  one  of  the 

said  lamps  of  the  defendant,  to  be  burnt  and  used  by  the  plaintiff 

and  his  said  wife  in  the  shop  and  rooms  of  the  plaintiff,  modo  et 

formd.    Upon  which  issues  were  joined. 

At  the  trial,  before  Martin,  B.,  at  the  Middlesex  sittings  in  last 
Michaelmas  Term,  it  appeared  that  the  defendant,  who  kept  a 
shop  in  London  for  the  sale  of  lamps,  (but  who  was  not  himself  a 
manufacturer,)  sold  a  lamp,  called  **  HoUiday's  Patent  Lamp,"  to 
the  plaintiff's  wife,  for  the  purpose  of  being  used  by  him  and  his 
wife.  There  was  evidence  that  the  lamp  was  defectively  con- 
[  *763  ]  structed,  but  *no  proof  that  the  defendant  (who  did  not  personally 
construct  it  himself,  but  had  it  put  together  by  others  in  parts 
purchased  from  third  parties,)  knew  of  the  defect ;  and  the  jury 
found  that  he  was  Not  guilty  of  any  fraudulent  or  deceitful  repre- 
sentation, but  sold  the  lamp  in  good  faith.  In  using  the  lamp  with 
naphtha  it  exploded,  and  the  plaintiff's  wife  met  with  considerable 
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perBonal  injury,  for  which  the  two  plaintiffs  brought  this  action,  LoHOMKro 
the  plaintiff  Frederick  Longmeid  having  previously  recovered  hollidat. 
damages  in  another  action  for  the  defendant's  breach  of  implied 
warranty  of  sale.  The  jury  found  all  the  facts  for  the  plaintiffs, 
except  the  allegation  of  fraud,  they  being  not  satisfied  that  the 
defendant  knew  of  the  defects.  The  defendant's  counsel  thereupon 
objected,  that,  as  fraud  was  not  proved,  the  action  would  not  lie. 
The  learned  Judge  inclined  to  that  opinion,  but  declined  to  stop 
the  case,  and  directed  a  verdict  to  be  entered  for  the  plaintiffs, 
reserving  to  the  defendant  liberty  to  move  to  enter  the  verdict  for 
him,  or  for  a  nonsuit. 

Watson  having  obtained  a  rule  nisi  accordingly, 

Miller,  Serjt.,  (with  whom  was  K.  B.  Miller)  showed  cause  in 
the  following  Easter  Term  (May  3)  : 

The  lamp  in  question  was  sold  for  the  express  purpose  of  being 
used  in  the  plaintiffs'  shop ;  and  consequently  there  was  an  implied 
warranty  that  it  was  fit  for  that  purpose :  Jones  v.  Blight  (i),  Brotcn 
Y.  Edgington  (2),  Shepherd  v.  Pybm  (3),  Morley  v.  Attenhorough  (4). 

(Pabee,  £. :  Assuming  that  to  be  so,  how  can  the  wife  be  joined?) 

This  is  not  an  action  for  a  breach  of  duty  arising  solely  from  con- 
tract, but  for  an  injury  resulting  from  conduct  amounting  to  fraud. 
When  the  lamp  was  purchased,  the  defendant  was  told  the  purpose 
*for  which  it  was  wanted ;  and  though  he  might  not  be  aware  of  [  *764  ] 
the  defect,  he  is  equally  responsible,  if  he  represented  it  as  fit  for 
that  purpose.  There  is  a  general  duty  on  every  shopkeeper  who 
sells  articles  which  are  or  may  become  dangerous,  to  take  care  that 
they  are  proper  for  use.  If  he  is  not  himself  the  manufacturer, 
and  therefore  is  not  aware  that  the  article  is  unsafe,  he  should  so 
inform  the  purchaser ;  but  if  he  sells  it  as  secure,  he  is  guilty  of  a 
breach  of  duty,  which  renders  him  responsible  to  every  one  who  is 
in  consequence  injured. 

(Parkb,  B.  :  Everard  v.  Hopkins  (5)  is  an  authority  that  a  person 
may  maintain  an  action  for  a  breach  of  duty  arising  out  of  a  con- 
tract with  a  third  person :  Gokb,  Ch.  J.,  there  puts  this  case,  ''  If 
the  master  sends  his  servant  to  pay  money  for  him  upon  the 

(1)  so  E.  E.  728  (6  Bing.  633).  (4)  77  E.  E.  709  (3  Ex.  600). 

(2)  58  E.  E.  408  (2  Man.  &  G.  279).         (5)  2  Bulst.  332. 

(3)  3  Man.  &  G.  868. 
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LoNOMEiD  penalty  of  a  bond,  and  in  his  way  a  smith  in  shoeing  doth  prick 
HoLLiDAT.  his  horse,  and  so,  by  reason  of  this,  the  money  is  not  paid ;  this 
being  the  servant's  horse,  he  shall  have  an  action  upon  the  case 
for  pricking  of  his  horse;  and  the  master  also  shall  have  his 
action  upon  the  case  for  the  special  wrong  which  he  hath  sustained 
by  the  nonpayment  of  his  money  occasioned  by  this."  That  cause 
of  action  is  certainly  rather  remote.) 

This  case  falls  within  the  principle  of  the  decision  in  Langridge  v. 
Levy  (1) :  there  the  defendant  sold  to  the  father  of  the  plaintiff  a  gun 
for  the  use  of  himself  and  his  sons,  with  a  warranty  that  it  was  safe 
and  secure ;  and  the  gun  having  afterwards  exploded  and  wounded 
the  plaintiff,  it  was  held  that  he  might  recover.  A  surgeon  is  liable 
for  injury  resulting  to  a  patient  from  his  unskilful  treatment, 
although  the  patient  neither  employed  nor  was  to  pay  him :  Pippin 
V.  Sheppard(2),  Gladwell  v.  SteggaU{^).  Winterhottomv,  Wright  (4,) 
[  •766  ]  *will  probably  be  relied  on  by  the  other  side ;  but  that  case  is  dis- 
tinguishable, inasmuch  as  there  the  plaintiff  was  no  party  to  the 
contract,  neither  was  there  any  breach  of  duty  towards  him. 

Watson  (with  whom  was  Webster),  in  support  of  the  rule : 

It  is  conceded,  on  the  authority  of  Langridge  v.  Levy,  that  where  a 
person  knowingly  sells  to  another  a  dangerous  article  under  a  false 
representation  of  its  safety,  being  well  aware  that  the  article  is  to 
be  used  by  a  third  person,  the  latter  may  maintain  an  action  for 
the  injury  sustained  by  him  in  consequence  of  its  defective  con- 
struction. The  principle  of  that  decision  is,  that  where  damage 
results  from  a  fraudulent  representation,  the  party  guilty  of  the 
fraud  is  responsible  to  the  party  injured.  Here,  however,  the 
jury  have  negatived  fraud,  so  that  the  action  is  not  founded  on  a 
breach  of  duty,  but  depends  simply  on  contract ;  and  the  contract 
was  with  the  husband  alone.  The  case  of  a  surgeon  bears  no 
analogy  to  the  present.  His  liability  arises  from  the  common-law 
obligation  to  use  due  care  and  skill  towards  his  patient,  by  whom- 
soever employed.  In  like  manner,  a  stage-coach  proprietor  is  bound 
to  exercise  due  caution  in  driving,  and,  if  he  neglects  to  do  so,  he 
is  liable  to  any  person  who  is  thereby  injured.  But  no  duty  is 
imposed  on  a  tradesman  to  furnish  articles  fit  for  the  purpose  of 
every  individual  into  whose  hands  they  may  come.     Such  a  doctrine 

(1)  46  B.  B.  689  (2  M.  &  W.  519).         8  Scott,  60). 

(2)  25  E.  B.  746  (11  Price,  400).  (4)  62  B.  B.  534  (10  M.  &  W.  109). 
(y)  53  B.  B.  257  (5  Bing.  N.  0.  733 ; 
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would  be  productive  of  the  greatest  injustice.    For  instance,  if  an     longmbid 
accident  occurred  to  an  omnibus  or  a  steam  boat  in  consequence    holliday. 
of  some  latent  defect  in  the  construction,  could  every  passenger 
injured  maintain  an  action  against  the  respective  builders?  Winter- 
bottom  V.  Wright  is  an  express  authority  to  the  contrary.     Ormrod 
V.  Huth  (1)  decided  that,  upon  a  sale  of  goods  without  warranty,  the 
purchaser  cannot  recover  in  respect  ♦of  a  representation  made  by  the       [  *76<>  ] 
vendor  as  to  the  quality  of  the  goods,  which  turns  out  to  be  false  in 
fact,  unless  such  representation  was  false  to  the  knowledge  of  the 
vendor,  or  he  acted  fraudulently  in  making  it.    Here  the  order  was 
for  a  certain  described  and  ascertained  article,  of  which  the  defen- 
dant was  patentee,  and  that  was  supplied ;  so  that  the  case  falls 
within  the  principle  of  Chanter  v.  Hopkins  (2). 

Cur.  adv.  vulL 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.     (His  Lordship  stated  the  pleadings  and  facts  as  above 
set  forth,  and  proceeded) : 

The  case  was  fully  argued  before  my  Lord  Chief  Baron,  my 
brother  Martin,  and  myself,  and  we  took  time  to  consider.  The 
result  of  that  consideration  has  been,  that  we  think  the  rule  ought 
to  be  made  absolute. 

There  is  no  doubt,  that  if  the  defendant  had  been  guilty  of  a 
fraudulent  representation  that  the  lamp  was  fit  and  proper  to  be 
used,  knowing  that  it  was  not,  and  intending  it  to  be  used  by  the 
plaintiff's  wife  or  any  particular  individual,  the  wife  (joining  her 
husband  for  conformity)  or  that  individual  would  have  had  an  action 
for  the  deceit,  upon  the  principle  on  which  all  actions  for  deceitful 
representations  are  founded,  and  which  was  strongly  illustrated  in 
the  case  of  Langridge  v.  Levy  (3),  viz.  that  if  any  one  knowingly  tells 
a  falsehood,  with  intent  to  induce  another  person  to  do  an  act  which 
results  in  his  loss,  he  is  liable  to  that  person  in  an  action  for  deceit. 
But  the  fraud  being  negatived  in  this  case,  the  action  cannot  be 
maintained  on  that  ground  by  the  party  who  sustained  damage. 

There  are  other  cases,  no  doubt,  besides  those  of  fraud,  *in  which      [  *767  ] 
a  third  person,  though  not  a  party  to  the  contract,  may  sue  for  the 
damage  sustained,  if  it  be  broken.    These  cases  occur  where  there 
has  been  a  wrong  done  to  that  person,  for  which  he  would  have  had  a 

(1)  14  M.  &  W.  651  [both  names  (3)  46  B.  B.  689  (2  M.  &  W.  519,  in 
misprinted  in  original  report].                    error ;  4  M.  &  W.  337). 

(2)  51  B.  B.  650  (4  M.  &  W.  399). 
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Lo^'OMEID  right  of  action,  though  no  such  contract  had  been  made.  As  for 
HoLLiDAT,  example,  if  an  apothecary  administered  improper  medicines  to  his 
patient,  or  a  surgeon  unskilfully  treated  him,  and  thereby  injured 
his  health,  he  would  be  liable  to  the  patient,  even  where  the  father 
or  friend  of  the  patient  may  have  been  the  contracting  party  with 
the  apothecary  or  surgeon ;  for  though  no  such  contract  had  been 
made,  the  apothecary,  if  he  gave  improper  medicines,  or  the  surgeon, 
if  he  took  him  as  a  patient  and  unskilfully  treated  him,  would  be 
liable  to  an  action  for  a  misfeasance:  Pippin  v.  8heppard(\),  Gladwell 
V.  SteggaU  (2).  A  stage-coach  proprietor,  who  may  have  contracted 
with  a  master  to  carry  his  servant,  if  he  is  guilty  of  neglect,  and 
the  servant  sustains  personal  damage,  is  liable  to  him ;  for  it  is 
a  misfeasance  towards  him,  if,  after  taking  him  as  a  passenger, 
the  proprietor  or  his  servant  drives  without  due  care,  as  it  is  a 
misfeasance  towards  any  one  travelling  on  the  road.  So,  if  a 
mason  contract  to  erect  a  bridge  or  other  work  in  a  public  road, 
which  he  constructs,  but  not  according  to  the  contract^,  and  the 
defects  of  which  are  a  nuisance  to  the  highway,  he  may  be  respon- 
sible for  it  to  a  third  person,  who  is  injured  by  the  defective 
construction,  and  he  cannot  be  saved  from  the  consequences  of  his 
illegal  act,  in  committing  the  nuisance  on  the  highway,  by  showing 
that  he  was  also  guilty  of  a  breach  of  contract,  and  responsible 
for  it.  And  it  may  be  the  same  when  any  one  delivers  to  another 
without  notice  an  instrument  in  its  nature  dangerous,  or  under 
particular  circumstances,  as  a  loaded  gun  which  he  himself  loaded, 
and  that  other  person  to  whom  it  is  delivered  is  injured  thereby, 
[  *768  ]  or  if  he  places  it  in  a  situation  easily  accessible  *to  a  third  person, 
who  sustains  damage  from  it.  A  very  strong  case  to  that  effect  is 
Dixon  V.  Bell  (3).  But  it  would  be  going  much  too  far  to  say,  that 
so  much  care  is  required  in  the  ordinary  intercourse  of  life  between 
one  individual  and  another,  that,  if  a  machine  not  in  its  nature 
dangerous, — a  carriage  for  instance, — but  which  might  become  so 
by  a  latent  defect  entirely  unknown,  although  discoverable  by  the 
exercise  of  ordinary  care,  should  be  lent  or  given  by  one  person, 
even  by  the  person  who  manufactured  it,  to  another,  the  former 
should  be  answerable  to  the  latter  for  a  subsequent  damage  accruing 
by  the  use  of  it.  Gould  it  be  contended  with  justice  in  the  present 
case,  that  if  the  lamp  had  been  lent  or  given  by  the  defendant  to 
the  plaintiff's  wife,  and  used  by  her,  he  would  have  been  answerable 

(1)  25  E.  E.  746  (11  Price,  40).  Bing.  N.  C.  733). 

(2)  63  E.  B.  257   (8  Scott,  60;  5  (3)  17  E.  E.  308  (5  M.  &  S.  198). 
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for  the  personal  damage  which  she  sustained  ?  the  defendant  not    Lonomeid 

knowing  or  having  any  reason  to  believe  it  was  not  perfectly  safe,    hollidat. 

although  liable  to  the  party  to  whom  he  contracted  to  sell  it,  upon 

an  implied  warranty  that  it  was  fit  for  use,  so  far  as  reasonable  care 

could  make  it,  for  the  breach  of  that  contract  as  to  all  damage 

sustained  by  him. 

We  are  of  opinion,  therefore,  that  if  there  had  been  in  this  case  a 

breach  of  contract  with  the  plainti£fs,  the  husband  might  have  sued 

for  it;  but  there  being  no  misfeasance  towards  the  wife  independently 

of  the  contract,  she  cannot  sue  and  join  herself  with  her  husband. 

Therefore  a  nonsuit  must  be  entered. 

Rule  absolute. 


HAKT  V.  BAXENDALE.  i85i. 

BAXENDALE  v.  HAET.  "^^g'"' 

(6  Ex.  769—790;  S.  C.  20  L.  J.  Ex.  338;  21  L.  J.  Ex.  123;  16  Jur.  126;  Feb,  7. 

17  L.  T.  222.) 


A  person  who  delivers  to  a  carrier  goods  of  the  description  mentioned  in 
the  Gamers  Act,  1830  (1  Will.  IV.  c.  68),  must,  in  order  to  fix  the  carrier 
with  responsibility  for  their  loss,  declare  to  him  the  nature  and  value  of 
the  goods  at  the  time  of  their  delivery,  whether  it  takes  place  at  his  office, 
or  on  the  road,  or  elsewhere ;  and  if  no  such  declaration  be  made,  the  omission 
of  the  carrier  to  affix  in  his  office  the  notice  required  by  that  statute,  will  not 
render  him  responsible :  So  held,  on  error  in*  the  Exchequer  Chamber, 
reversing  the  judgment  of  the  Court  of  Exchequer. 

The  declaration  stated,  that  the  plaintiff,  on  &c.,  caused  to  be 
delivered  to  the  defendant,  and  the  defendant  accepted  of  the 
plaintiff,  a  certain  case,  containing  (fivers  goods  and  chattels,  to 
wit,  twelve  pairs  of  silk  tights,  six  pairs  of  silk  hose,  two  Scotch 
finibegs,  twelve  yards  of  gilt  fringe,  &c.,  of  the  plaintiff,  of  great 
value  &c.,  to  be  safely  and  securely  carried  and  conveyed  by  the 
defendant  from  the  warehouse  of  the  plaintiff,  situate  at  the 
Quadrant,  Regent  Street,  in  the  county  of  Middlesex,  to  the  station 
of  the  London  and  North-Western  Railway  Company  at  London, 
and  there  safely  and  securely  to  be  delivered,  for  the  plaintiff,  to 
the  said  London  and  North-Western  Railway  Company,  to  be  by 
them  carried  for  the  plaintiff  from  London  to  Liverpool,  for  certain 
reasonable  reward  to  the  defendant  in  that  behalf ;  yet  the  defen- 
dant, not  regarding  his  duty  &c.,  did  not  nor  would  safely  or 
securely  carry  or  convey  the  said  case  and  its  contents  from  the 
warehouse  of  the  plaintiff  to  the  station  of  the  London  and  North- 
Western  Railway  Company,  nor  there,  to  wit,  at  the  said  station, 
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safely  or  securely  deliver  the  same,  for  the  plaintiff,  to  the  London 
and  North-Westem  Railway  Company ;  but,  on  the  contrary,  the 
defendant  then  so  carelessly,  &c.,  conducted  himself  in  the  premises, 
that,  by  and  through  the  mere  carelessness,  negligence,  and  default 
of  the  defendant,  the  case  and  its  contents  were  wholly  lost  to  the 
plaintiff. 

Plea  {inter  alia) :  That  the  goods  and  chattels  were  contained  in 
a  certain  package,  to  wit,  the  case  in  the  declaration  mentioned, 
and  therein  delivered  by  the  plaintiff  to  a  servant  of  the  defendant, 
for  the  purpose  of  being  carried  and  delivered  as  in  the  declaration 
mentioned,  by  land,  by  the  defendant,  then  being  a  common  carrier 
of  *  goods  and  chattels  by  land  for  hire,  as  such  common  carrier, 
after  the  passing  and  coming  into  force  of  a  certain  Act  <&c. 
(1  Will.  IV.  c.  68),  commonly  called  the  Carriers'  Act.  That  the 
defendant,  before  and  at  the  time  of  the  delivery  of  the  package, 
notified,  according  to  the  statute,  by  a  notice  affixed  in  legible 
characters  in  a  public  or  conspicuous  part  of  the  office  where  such 
packages  were  received  to  be  conveyed  by  him  as  such  common 
carrier  in  the  way  of  his  business,  stating  the  increased  rate  of 
charge  required  by  him  to  be  paid  over  and  above  the  ordinary  rate 
of  carriage,  as  a  compensation  for  the  greater  risk  and  care  to  be 
taken  for  the  safe  conveyance  of  such  articles  of  value  as  in  the 
Act  of  Parliament  and  notice  mentioned ;  and,  amongst  others,  of 
such  articles  as  those  in  the  declaration  mentioned.  That  the 
plaintiffs,  before  and  at  the  time  of  the  delivery  of  the  package,  had 
notice  of  the  premises;  and  the  increased  rates  of  charges  so 
required  to  be  paid  by  the  said  notice  were  reasonable  and  proper 
rates  of  charges  in  that  behalf.  (The  plea  then  averred,  that  the 
articles  delivered  in  the  package  were  articles  of  the  description  and 
quality  in  the  statute  and  notice  mentioned,  and  in  respect  of  which 
the  defendant  was  entitled  to  the  protection  of  the  Act,  and  that 
the  value  of  the  articles  was  more  than  102.)  That,  at  the  time  of 
the  delivery  of  the  package  and  its  contents  for  the  purpose  of 
being  carried  and  delivered  as  aforesaid,  the  value  and  nature  of 
the  articles  in  the  declaration  mentioned,  or  of  any  part  thereof, 
was  not,  nor  was  it  at  any  other  time  whatsoever,  declared  by  the 
plaintiff,  or  by  the  person  sending  or  delivering  the  same,  or  by 
any  person  whatsoever,  to  the  defendant,  or  to  the  person  receiving 
the  package  on  his  behalf,  or  to  any  person  ;  nor  was  the  increased 
charge  so  mentioned  and  contained  in  the  said  notice,  or  any 
engagement  to  pay  the  same,  then,  or  at  any  other  time  whatsoever, 
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given  or  o£fered  to  or  accepted  by  the  defendant,  or  the  person        Habt 
receiving  the  said  parcel,  or  any  other  ^person  or  persons  on  their  baxendale. 
behalf ;  and  that  the  said  case  was  the  package  of  and  was  merely    Baxendale 
accessory  to  the  goods  contained  in  it.     Verification.  Hart. 

Replication,  de  injurid.  [  •771  ] 

At  the  trial,  before  Pollock,  C.  B.,  at  the  Middlesex  sittings  after 
Trinity  Term,  1850,  the  following  facts  were  proved :  The  defendant 
was  a  common  carrier  by  land  for  hire,  and  carried  on  his  business 
under  the  style  or  firm  of  Pickford  &  Co.,  at  an  office  in  Begent 
Street,  in  the  county  of  Middlesex,  and  at  other  offices  in  England 
and  Wales.  The  defendant  notified,  according  to  the  statute 
1  Will.  rV.  c.  68,  by  a  notice  affixed  in  legible  characters  in  a 
public  and  conspicuous  part  of  every  one  of  the  offices,  the  increased 
rate  of  charge  required  by  him  to  be  paid,  over  and  above  the 
ordinary  rate  of  carriage,  as  a  compensation  for  the  greater  risk  and 
care  to  be  taken  for  the  safe  conveyance  of  such  articles  of  value  as 
in  the  statute  and  notice  mentioned.  According  to  the  course  of 
the  defendant's  business  as  such  common  carrier,  he  was  in  the 
habit  of  receiving  such  packages  and  parcels  as  in  the  Act  of 
Parliament  mentioned,  and  other  parcels,  at  the  office  in  Begent 
Street,  and  at  his  other  places  of  business,  to  be  conveyed  by  him 
as  such  common  carrier  to  the  places  to  which  he  carried,  and 
amongst  others  to  the  station  of  the  North-Western  Bailway  Com- 
pany, at  Camden  Town,  in  the  county  of  Middlesex.  On  the 
81st  of  July,  1849,  the  plaintiff  sent  to  the  office  of  the  defendant 
in  Begent  Street,  and  requested  the  clerk  who  conducted  the 
defendant's  business  for  him  there,  to  send  to  the  plaintiff's  place 
of  business  in  Begent  Street  for  certain  goods,  to  be  carried  thence 
by  the  defendant  in  the  way  of  his  business  to  the  said  station  of 
the  North-Western  Bailway  Company.  The  next  day,  in  conse- 
quence of  that  message,  the  defendant  sent  his  servant  with  a  cart 
to  the  plaintiff's  place  of  business  to  receive  and  carry  the  package ; 
and  the  plaintiff  then  and  there  delivered  to  the  servant  the  *case  [  *772  ] 
in  the  declaration  mentioned,  containing  articles  of  value  exceeding 
10/.  The  value  and  nature  of  the  articles  was  not  declared  by  the 
plaintiff,  or  by  any  person,  to  the  defendant,  or  to  his  clerk  or 
servant ;  and  no  increased  charge  was  paid,  nor  was  any  engage- 
ment to  pay  the  same  given  or  offered  to  the  defendant  or  to  his 
clerk  or  servant  in  respect  of  the  package  or  the  articles  contained 
therein.  The  servant,  with  the  cart,  called  at  different  offices  of  the 
defendant  for  parcels  to  carry  to  various  places  ;  and,  after  he  had 
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Hart        taken  the  package  and  its  contents  away  from  the  plaintiff's  place 

Baxendalb.    of  business  in  the  cart,  he  drove  to  the  defendant's  office  in  Begent 

baxkndale   Street ;  and  whilst  the  cart  was  there  waiting  for  more  packages 

Hart.       and  parcels  to  be  carried  to  the  said  station,  the  plaintiff's  package 

was  lost  by  theft,  and  consequently  not  delivered  at  the  station. 

Under  the  above  circumstances,  the  learned  Judge  was  of  opinion 

that  the  defendant  was  within  the  protection  of  the  Carriers'  Act, 

1  Will.  IV.  c.  68 ;  and  he  directed  the  jury  to  find  for  the  defendant, 

reserving  leave  for  the  plaintiff  to  move  to  enter  a  verdict  for  him. 

A  rule  nisi  having  been  obtained  accordingly, 


[  •773,  n.  ] 


Peacock  and  WiUes  showed  cause  (l). 
The  defendant  is  within  the  protection  of  the  1  Will.  IV.  c.  68  (2). 

(1)  The  case  was  argued  in  last 
Michaelmas  Term,  (Nov.  2),  in  Hilary 
Term,  (Jan.  16  and  18),  and  in  Easter 
Term  (April  29). 

(2)  The  following  are  the  sections 
referred  to  in  the  course  of  the  argu- 
ment: 

Sect.  1.  **  Whereas,  by  reason  of 
the  frequent  practice  of  bankers  and 
others  of  sending  by  the  public  mails, 
stage  coaches,  waggons,  vans,  and 
other  public  conveyances  by  land  for 
hire,  parcels  and  packages  containing 
money,  bills,  notes,  jewellery,  and 
other  articles  of  great  value  in  small 
compass,  much  valuable  property  is 
rendered  liable  to  depredation,  and 
the  responsibility  of  mail  contractors, 
stage-coach  proprietors,  and  common 
carriers  for  hire  is  greatly  increased : 
And  whereas  through  the  frequent 
omission  by  persons  sending  such 
parcels  and  packages  to  notify  the 
value  and  nature  of  the  contents 
thereof,  so  as  to  enable  such  mail 
contractors,  stage-coach  proprietors, 
"^^and  other  common  carriers,  by  due 
diligence,  to  protect  themselves  against 
losses  arising  from  their  legal  respon- 
sibility, and  the  difficulty  of  fixing 
parties  with  knowledge  of  notices  pub- 
lished by  such  mail  contractors,  stage- 
coach proprietors,  and  other  common 
carriers,  with  the  intent  to  limit  such 
responsibility,  they  have  become  ex- 
posed to  great  and  unavoidable  risks, 
and   have   thereby   sustained   heavy 


Be  it  therefore  enacted,  &c., 
that  from  and  after  the  passing  of  this 
Act  no  mail  contractor,  stage-coach 
proprietor,  or  other  common  carrier 
by  land  for  hire  shall  be  liable  for  the 
loss  of  or  injury  to  any  article  or 
articles  or  property  of  the  descriptions 
following:  (that  is  to  say),  gold  or 
silver  coin  of  this  realm  or  of  any 
foreign  State,  or  any  gold  or  silver  in 
a  manufactured  or  unmanufactured 
state,  or  any  precious  stones,  jewellery, 
watches,  clocks,  or  time-pieces  of  any 
description,  tiinkets,  bills,  notes  of 
the  Governor  and  Company  of  the 
Banks  of  England,  Scotland,  and  Ire- 
land respectively,  or  of  any  other  Bank 
in  Great  Britain  or  Ireland,  orders, 
notes,  or  securities  for  payment  of 
money,  English  or  foreign,  stamps, 
maps,  writings,  title-deeds,  paintings, 
engravings,  pictures,  gold  or  silver 
plate,  or  plated  articles,  glass,  china, 
silks  in  a  manufactured  or  unmanu- 
factured state,  and  whether  wrought 
up  or  not  wrought  up  with  other 
materials,  furs,  or  lace,  or  any  of  them, 
contained  in  any  parcel  or  package 
which  shall  have  been  delivered,  either 
to  be  carried  for  hire  or  to  accompany 
the  person  of  any  passenger  in  any 
mail  or  stage  coach  or  other  public 
conveyance,  when  the  value  of  such 
article  or  articles  or  property  aforesaid 
contained  in  such  parcel  or  package 
shall  exceed  the  sum  of  10/.,  unless  at 
the  time  of  the  delivery  thereof  at  the 
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The  ^preamble  of  that  statute  shows  that  its  object  was  to  prevent 
carriers  from  incurring  responsibility  in  respect  of  *small  parcels 


office,  warehouse,  or  receiving  house 
of  such  mail  contractor,  stage-coach 
proprietor,  or  other  common  carrier, 
or  to  his,  her,  or  their  book-keeper, 
coachman,  or  other  servant,  for  the 
purpose  of  being  carried  or  of  accom- 
panying the  person  of  any  passenger 
as  aforesaid,  the  value  and  nature  of 
such  article  or  articles  or  property 
shall  have  been  declared  by  the  person 
or  persons  sending  or  delivering  the 
same,  and  such  increased  charge  as 
hereinafter  mentioned,  or  an  engage- 
ment to  pay  the  same,  be  accepted  by 
the  person  receiving  such  parcel  or 
package." 

Sect  2.  "  And  be  it  further  enacted, 
that  when  any  parcel  or  package  con- 
taining any  of  the  articles  above  speci- 
fied shall  be  so  delivered,  and  its  value 
and  contents  declared  as  aforesaid, 
and  such  value  shall  exceed  the  sum 
of  10/.,  it  shall  be  lawful  for  such  mail 
contractors,  stage-coach  proprietors, 
and  other  common  carriers,  to  demand 
and  receive  ''^an  increased  rate  of 
charge,  to  be  notified  by  some  notice 
affixed  in  legible  characters  in  some 
public  and  conspicuous  part  of  the 
office,  warehouse,  or  other  receiving 
house  where  such  parcels  or  packages 
are  received  by  them  for  the  purpose 
of  conveyance,  stating  the  increased 
rates  of  charge  required  to  be  paid 
over  and  above  the  ordinary  rate  of 
carriage,  as  a  compensation  for  the 
greater  risk  and  care  to  be  taken  for 
the  safe  conveyance  of  such  valuable 
ai-ticles;  and  all  persons  sending  or 
delivering  parcels  or  packages  contain- 
ing such  valuable  articles  as  aforesaid 
at  such  office  shall  be  bound  by  such 
notice,  without  further  proof  of  the 
same  having  come  to  their  knowledge." 

Sect.  3.  "Provided  always,  and  be 
it  further  enacted,  that  when  the  value 
shall  have  been  so  declared,  and  the 
increased  rate  of  charge  paid,  or  an 
engagement  to  pay  the  same  shall 
have    been  accepted  as   hereinbefore 


mentioned,  the  person  receiving  such 
increased  rate  of  charge,  or  accepting 
such  agreement,  shall,  if  thereto 
required,  sign  a  receipt  for  the  pack- 
age or  parcel,  acknowledging  the  same 
to  have  been  insured,  which  receipt 
shall  not  be  liable  to  any  stamp  duty ; 
and  if  such  receipt  shall  not  be  given 
when  required,  or  such  notice  as  afore- 
said shall  not  have  been  affixed,  the 
mail  contractor,  stage-coach  proprietor, 
or  other  common  carrier  as  aforesaid, 
shall  not  have  or  be  entitled  to  any 
benefit  or  advantage  under  this  Act, 
but  shall  be  liable  and  responsible  as 
at  the  common  law,  and  be  liable  to 
refund  the  increased  rate  of  charge." 

Sect.  4.  '*  Provided  always,  and  be 
it  enacted,  that,  from  and  after  the 
Ist  day  of  September  now  next  ensu- 
ing, no  public  notice  or  declaration 
heretofore  made  or  hereafter  to  be 
made,  shall  be  deemed  or  construed 
to  limit  or  in  anywise  affect  the  liabUity 
at  common  law  of  any  such  mail  con- 
tractors, stage-coach  proprietors,  or 
other  public  common  caniers  as  afore- 
said, for  or  in  respect  of  any  articles 
or  goods  to  be  carried  and  conveyed 
by  them ;  but  that  all  and  every  such 
mail  contractors,  stage-coach  pro- 
prietors, and  other  common  carriers 
as  aforesaid,  shall,  from  and  after  the 
said  1st  day  of  September,  be  liable, 
as  at  the  common  law,  to  answer  for 
the  loss  of  t  any  injury  to  any  articles 
and  goods  in  respect  whereof  they  may 
not  be  entitled  to  the  benefit  of  this 
Act,  any  public  notice  or  declaration 
by  them  made  and  given  contrary 
thereto,  or  in  anywise  limiting  such 
liability,  notwithstanding." 

Sect.  5.  **  And  be  it  further  enacted, 
that  for  the  purposes  of  this  Act  every 
office,  warehouse,  or  receiving  house, 
which  shall  be  used  or  appointed  by 
any  mail  contractor  or  stage-coach 
proprietor,  or  other  such  common 
*carrier  as  aforesaid,  for  the  receiving 
of  parcels  to  be  conveyed  as  aforesaid. 


Hart 

V. 

Baxbndalb. 
Baxbndalb 

V. 

Hart. 

[  *ns  ] 

[  •774  ] 
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r. 
Habt. 

[  '^TS  ] 


containing  articles  of  great  value.  The  first  section  contemplates 
two  kinds  of  delivery :  the  one  of  parcels  *to  be  carried  for  hire, 
Baxendalr  the  other  of  parcels  to  accompany  the  person  of  any  passenger.  It 
then  proceeds  to  enact,  that  the  carrier  shall  not  be  liable  in  case 
the  specified  articles  contained  in  such  parcel  shall  exceed  the  valae 
of  lOZ.,  anless  at  the  time  of  the  delivery  at ''  the  office,  warehouse, 
or  receiving  house  *'  of  the  carrier,  or  to  his  "  book-keeper,  coach- 
man, or  other  servant "  the  value  shall  have  been  declared,  and 
the  increased  charge  paid.  So  that  the  Legislature  evidently 
intended  to  protect  carriers,  whether  *the  parcel  was  delivered  at 
their  office,  or  to  their  servant  elsewhere.  That  view  is  supported 
by  the  2nd  section,  which  provides  that,  when  any  parcel  shall  be 
so  delivered  and  its  value  and  contents  declared,  it  shall  be  lawful 
for  the  carrier  to  demand  an  increased  rate  of  charge,  to  be  notified 
by  some  notice  affixed  in  the  office  where  such  parcels  are  received. 
The  words  **  such  parcels  "  do  not  mean  parcels  containing  valuable 
articles,  but  parcels  of  a  similar  description ;  that  is,  the  notice  is 
to  be  fixed  in  an  office  where  the  carrier  is  in  the  habit  of  receiving 
parcels. 


[  'TTe  ] 


shall  be  deemed  and  taken  to  be  the 
receiving  house,  warehouse,  or  office 
of  such  mail  contractor,  stage-coach 
proprietor,  or  other  common  carrier ; 
and  that  any  one  or  more  of  such  mail 
contractors,  stage-coach  proprietors, 
or  common  carriert  shall  be  liable  to 
be  sued  by  his,  her,  or  their  name  or 
names  only;  and  that  no  action  or 
suit  commenced  to  recover  damages 
for  loss  or  injury  to  any  parcel,  pack- 
age, or  person,  shall  abate  for  the 
want  of  joining  any  co-proprietor  or 
oo-partner  in  such  mail,  stage  coach, 
or  other  public  conveyance  by  land  for 
hire  as  aforesaid." 

Sect.  6.  **  Provided  always,  and  be 
it  further  enacted,  that  nothing  in  this 
Act  contained  shall  extend  or  be  con- 
strued to  annul,  or  in  anywise  affect 
any  special  contract  between  such  mail 
contractor,  stage-coach  proprietor,  or 
common  carrier,  and  any  other  parties, 
for  the  conveyance  of  goods  and  mer- 
chandizes." 

Sect.  7.  '*  Provided  also,  and  be  it 
further  enacted,  that  where  any  parcel 


or  package  shall  have  been  delivered 
at  any  such  office,  and  the  value  and 
contents  declared  as  aforesaid,  and  the 
increased  rate  of  charges  been  paid, 
and  such  parcels  or  packages  shall 
have  been  lost  or  damaged,  the  party 
entitled  to  recover  damages  in  respect 
of  such  loss  or  damage  shall  also  be 
entitled  to  recover  back  such  increased 
charges  so  paid  as  aforesaid,  in  addi- 
tion to  the  value  of  such  parcel  or 
package." 

Sect  8.  "Provided  also,  and  be  it 
fui-ther  enacted,  that  nothing  in  this 
Act  shall  be  deemed  to  protect  any 
mail  contractor,  stage-coach  proprie- 
tor, or  other  common  carrier  for  hire 
from  liability  to  answer  for  loss  or 
injury  to  any  goods  or  articles  what- 
soever, arising  from  the  felonious  acts 
of  any  coachman,  guard,  book-keeper, 
porter,  or  other  servant  in  his  or  their 
employ,  nor  to  protect  any  such  coach- 
man, guard,  book-keeper,  or  other 
sei-vaut  from  liability  for  any  loss  or 
injury  occasioned  by  his  or  their  owu 
personal  neglect  or  misconduct." 


t  Sic, 
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(Parke,  B.  :  There  is  a  difiSculty  in  so  construing  those  words,        Hart 

because  the  section  goes  on  to  provide  that  all  persons  delivering  baxbndale. 

parcels  containing  such  valuable  articles  at  the  office  shall  be  bound  baxbndale 
by  such  notice.)  Hart. 

The  3rd  section  requires  carriers  to  give  receipts  acknowledging 

the  increased  rate  of  payment ;  and  if  the  receipt  shall  not  be  given 

when  required,  or  if  the  notice  be  not  affixed  in  the  office,  the 

carrier  is  to  be  responsible  as  at  common  law.     The  construction 

contended  for  on  the  other  side  would  in  most  cases  render  the 

statute  a  dead  letter,  since  it  is  the  frequent  practice  of  carriers 

between  neighbouring  towns  to  call  at  dwelling-houses  for  goods. 

In  such  case  the  carrier  would  be  responsible,  notwithstanding  he 

gave  notice  at  the  time  he  received  the  parcel,  since  a  carrier  for 

hire  is  an  insurer,  except  as  against  damage  by  the  act  of  God  or  the 

Queen's  enemies :  Hyde  v.  The  Trent  Navigation  Company  (i).     Upon 

the  true  construction  of  the  statute,  the  carrier  is  protected  wherever 

the  goods  are  delivered  to  him,  provided  he  affixes  the  necessary  notice 

in  an  office  where  he  is  accustomed  to  receive  goods.     (They  also 

argued  that  the  goods  mentioned  in  the  declaration  were  within  the 

description  of  the  articles  specified  in  the  1st  section  of  the  1  Will.  IV. 

c.  68.     On  this  point,  they  cited  Davey  v.  Mason  (2),  Mayhew  v. 

Nelson  (3) ,  Butt  v.  The  Great  *  Western  Railway  Company  (4) ;  Johnson's       [  '777  ] 

Dictionary,  "  Trinkets ;  "  Eichardson's  Dictionary,  "  Filibeg.") 

Montagu  Chambers,  Bramwell^  and  C.  Pollock,  in  support  of  the  rule : 
A  carrier  is  not  within  the  protection  of  the  Act,  unless  the 
parcel  be  delivered  at  his  office  where  the  notice  is  affixed.  No 
doubt  the  language  of  the  first  section  is  large  enough  to  include  a 
delivery  at  any  place,  but  it  is  restrained  by  the  2nd  and  8rd 
sections.  Before  the  1  Will.  IV.  c.  68,  passed,  notices  affixed  at 
the  termini  of  a  journey  did  not  limit  the  responsibility  of  the 
carrier  in  respect  of  goods  delivered  to  him  at  intermediate  places  : 
Oouger  v.  JoUy{6),  Clayton  y.  Hunt{e);  and  moreover,  there  was 
difficulty  in  showing  that  the  party  delivering  the  goods  was  aware 
of  the  notice  :  Butler  v.  Heane  (7),  Macklin  v.  Waterhouse  (s).  The 
object  of  the  1  Will.  IV.  c.  68,  was  to  render  the  notice  affixed  in 
the  office  constructive  notice  to  all  persons  who  might  deliver  goods 

(1)  2  R.  R  620  (6  T.  R.  389).  (5)  Holt,  N.  P.  317. 

(2)  Oar.  &  M.  45.  (6)  3  Camp.  26. 

(3)  6  Car.  &  P.  58.  (7)  2  Camp.  415. 

(4)  20  L.  J.  0.  P.  241.  (8)  30  R.  R.  576  (5  Ring.  212). 
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Habt        there ;   but  the  law  remained  as  before  with   respect  to    goods 
Baxendalk.  delivered  at  intermediate  places ;  and  that  is  not  without  reason, 
Baxendale    for  a  carrier  is  bound  to  carry  goods  between  the  places  to  and 
Haet.       from  which  he  professes  to  carry  them,  but  not  to  receive  or  carry 
goods  at  other  or  intermediate  places.    The  delivery  to  the  ''  book- 
keeper, coachman,  or  other  servant,"  means  a  delivery  at  the  office. 
The  rights  and  duties  of  the  carrier  and  of  the  owner  of  the  goods 
are  reciprocal,  and  the  obligation  of  the  latter  to  declare  the  value 
of  the  goods  does  not  attach,  unless  he  delivers  them  at  the  place 
where  he  is  to  be  affected  with  notice.     If  there  are  two  offices,  and 
a  notice  is  affixed  at  one  only,  the  statute  would  not  apply ;  so,  if 
different  notices  were  affixed  at  different  offices.     (They  also  argued 
that  the  goods  mentioned  in  the  declaration  were  not  within  the 
[  •778  ]       description  of  articles  mentioned  in  *the  statute.     They  referred  to 
MaccuUoch's  Dictionary,  "  Silk  Manufactory.") 

Cur.  adv.  vvlU 

Pabke,  B.,  in  the  present  vacation  (June  80)  said : 

In  this  case,  we  are  all  of  opinion  (with  the  exception  of  the 
LoBD  Chief  Baron,  who  retains  the  opinion  which  he  expressed  at 
the  trial,)  that  the  rule  should  be  absolute  to  enter  a  verdict  for 
the  plaintiff  in  respect  of  all  the  property  lost,  on  the  ground  that 
the  1  Will.  IV.  c.  68,  does  not  exempt  carriers  from  responsibility 
for  loss  of  silk,  trinkets,  &c.,  delivered  to  them  at  any  other  place 
than  their  office,  warehouse,  or  receiving-house,  where  a  notice  is 
affixed ;  and  the  goods  in  question  having  been  delivered  to  the 
defendant's  servant  in  a  cart  at  the  plaintiff's  house,  without  any 
special  contract,  the  defendant  is  responsible  as  a  carrier  at  common 
law.  It  is  therefore  unnecessary  to  consider  whether  the  whole  or 
part  of  these  articles  are  such  as  the  defendant  would  not  have 
been  responsible  for,  if  they  had  been  delivered  at  his  receiving  house. 

The  question  depends  upon  the  construction  of  the  statute,  which 
is  not  very  accurately  framed,  and  which  cannot  be  made  con- 
sistent throughout,  if  read  according  to  its  ordinary  and  gram- 
matical sense.  The  language  must  therefore  be  in  some  respect 
modified,  in  order  to  carry  into  effect  the  intention  of  the  Legislature 
to  be  collected  from  the  whole  Act.  It  is  clear  that  the  object  of 
the  Legislature  was  to  relieve  such  coach  proprietors  and  carriers 
as  should  publish  notices  of  restricted  responsibility,  and  those 
only  (for  this  is  expressly  enacted  by  the  8rd  section),  from  liability 
for  loss  or  damage  to  the  enumerated  goods,  which  are  articles  of 
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value  in  a  small  compass.  They  are  protected  as  to  these  articles  hart 
by  such  a  notice  ;  and  as  to  goods  in  respect  of  which  they  are  not  baxkndalb. 
entitled  to  the  benefit  of  the  Act,  they  cannot  restrict  their  liability  baxendale 
by  any  general  notice  (sect.  4),  although  they  are  at  liberty  to  habt. 
make  special  ^contracts  (sect.  6).  It  being  then  essential  to  the  [  *779  ] 
obtaining  of  the  protection  of  the  Act  that  notice  should  be  given, 
it  seems  to  follow  that  the  notice  is  effective  only  as  to  those  who 
actually  or  constructively  receive  it.  The  statute,  having  in  the 
preamble  recited  the  difficulty  of  proving  actual  notice,  points  out 
(by  sect.  2)  to  what  persons  the  notice  shall  be  restricted,  and 
those  are  persons  who  deliver  goods  at  the  office  where  the  notice 
is  affixed ;  and  they  are  expressly  declared  to  be  bound  by  it  with- 
out further  proof.  But  those  who  deliver  goods  not  at  the  office, 
but  elsewhere,  are  in  no  part  of  the  Act  declared  to  be  bound  by 
the  notice;  and  it  could  never  have  been  intended  to  exempt 
carriers  from  liability  to  persons  who  delivered  goods  to  them 
without  receiving  any  notice,  actual  or  constructive,  to  limit  their 
responsibility.  The  intention  of  the  Legislature  appears,  we  think, 
from  what  has  been  already  stated ;  and  reading  all  the  clauses  of 
the  Act  together,  there  is  nothing  which  is  not  easily  reconcileable 
with  that  construction,  and  the  whole  may  be  made  consistent. 
The  first  section,  after  reciting  the  difficulty  of  fixing  parties  with 
the  knowledge  of  notices,  provides  that  for  the  enumerated  articles 
carriers  shall  not  be  liable,  whether  delivered  to  be  carried  for  hire 
or  to  accompany  a  passenger,  unless  at  the  time  of  the  delivery  at 
the  office  of  the  carrier,  "or  to  the  book-keeper,  coachman,  or 
other  servant,  for  the  purpose  of  being  carried  or  accompanying 
the  person  of  any  passenger,  the  value  and  nature  of  the  article 
shall  have  been  declared  by  the  person  sending  or  delivering  the 
same,  and  the  increased  charge  thereinafter  mentioned  paid,  or  an 
engagement  to  pay  it  accepted  by  the  persons  receiving  such 
package."  The  increased  charge  to  be  received  is  provided  for  by 
the  2nd  section,  which  requires  it  to  be  notified  by  some  notice 
affixed  at  the  office  **  where  such  packages  are  delivered.''  No  case, 
therefore,  can  fall  within  the  first  section,  unless  a  notice  has  been 
affixed  at  some  office ;  for  in  no  other  way  can  the  increased  *charge  [  *780  ] 
be  ascertained.  Then  follows  the  provision  that  the  notice  affixed 
shall  be  constructive  notice  to  all  who  deliver  goods  at  the  office ; 
and  the  7th  section  enables  persons  who  deliver  goods  "  at  any 
such  office,"  and  pay  the  increased  charge  or  premium,  to  recover 
it  from  the  carrier  in  case  of  loss.    There  is  no  provision  that 
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Habt  any  person  delivering  goods  at  any  other  place  shall  be  en- 
Baxendalb.  titled  to  recover  back  the  increased  charge,  which  shows  pretty 
BAXENDAI.E  clearly  the  Legislature  contemplated  that  no  other  persons  than 
Habt.  those  who  delivered  at  the  office  should  be  entitled  to  the  benefit 
of  the  Act ;  for  otherwise  it  would  have  provided  that  every  one 
paying  the  premium  should  in  the  event  of  loss  recover  it  back  again. 
The  only  difficulty  in  the  way  of  making  all  these  provisions 
consistent,  arises  from  the  introduction  of  the  words  in  the  first 
section,  which  speaks  not  only  of  delivering  at  the  office,  but  "  to 
the  book-keeper,  coachman,  or  other  servant  of  the  carrier."  It 
was  contended  for  the  defendant,  that,  by  these  words,  the  defen- 
dant has  a  right  to  the  protection  of  the  Act,  although  the  goods 
are  not  delivered  at  the  office,  but  to  his  servants  elsewhere.  On 
the  other  hand,  the  plaintiff  contends  that  their  meaning  is  merely 
that  the  protection  given  by  the  statute  shall  apply  to  all  goods 
which  are  delivered  at  the  receiving-house,  or,  if  it  happens  to  be 
closed,  to  the  book-keeper  or  a  servant  there,  or  to  the  coachman, 
when  the  passenger  brings  his  own  luggage  with  him  and  delivers 
it  to  the  coachman.  We  think  there  are  much  greater  difficulties 
in  the  way  of  the  defendant's  than  of  the  plaintiff's  proposed  con- 
struction. If  the  words  be  construed  as  the  defendant  proposes, 
by  what  notice  is  the  increased  rate  of  charge  to  be  paid  to  the 
servant  to  be  ascertained  ?  Whether  by  a  notice  at  the  nearest 
receiving-house,  or  at  what  other?  and  if  the  notices  should 
happen  to  differ,  and  if  there  should  be  a  notice  at  one  receiving- 
house  and  not  at  another,  what  provision  is  there  that  such  notice 
[  *78i  ]  should  fix  the  person  so  delivering  *the  goods  to  the  carrier's 
servant  ?  How  is  such  a  person  to  recover  the  premium,  as  part 
of  the  damage,  in  the  event  of  loss?  These  are  serious  objections 
to  the  defendant's  construction  of  these  words ;  to  obviate  this 
would  require  great  alteration  in  the  Act,  viz.  a  provision  that 
notice  at  the  nearest  receiving-house,  or  at  all  the  receiving-houses  in 
the  town,  should  be  constructive  notice ;  and  also  a  provision  that 
the  premium  should  be  recovered  wherever  the  goods  are  delivered. 
The  plaintiff's  explanation,  on  the  other  hand,  requires  a  very 
slight  alteration  of  the  words  of  the  Act,  and  makes  the  whole 
statute  consistent  and  reasonable.  A  person  so  delivering  will 
have  to  pay  the  premium  indicated  in  the  notice  at  the  office,  and 
will  be  considered  as  delivering  parcels  at  the  office,  and  having 
the  constructive  notice  under  the  2nd  section.  Upon  this,  which, 
after  much  consideration,  we  think  the  true  construction,  there  will 
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be  no  hardship  on  the  carrier.    It  is  his  duty  to  receive  goods  in        Hart 
the  street  in  the  cart,  which,  as  a  common  carrier,  he  is  bound  to  baxkndalb. 
do,  unless  he  makes  a  public  profession  to  the  contrary.    He  can    Baxbndale 
only  protect  himself  by  special  contract  with  each  person  bringing        Haut. 
goods  to  him ;  but  this  he  would  have  no  difficulty  in  doing.     It 
will  be  a  question  with  him  whether  it  will  be  more  convenient,  on 
the  whole,  to  abstain  from  receiving  goods  elsewhere  than  at  the 
receiving-house,  or  to  take  the  trouble    of    delivering   a   special 
notice  to  each  person  bringing  a  parcel  to  his  servant  elsewhere, 
and  so  creating  a  special  contract  with  them. 

Some  verbal  criticisms  were  made  by  Mr.  Peacock  on  the  2nd 
section,  which,  he  contended,  were  in  favour  of  the  defendant.  The 
beginning  of  that  section  speaks  of  every  parcel  containing  valuable 
articles  in  the  singular  number,  and  requires  a  notice  to  be  fixed  in 
the  office  where  such  parcels  are  received.  He  argued,  therefore, 
that  the  words  ''  such  parcels  "  meant  parcels  of  a  similar  descrip- 
tion, and  that  the  meaning  could  not  be  **  any  ^office  where  a  pack-  [  *782  ] 
age  containing  such  valuable  articles  may  have  been  received ;  "  for 
the  office  receives  all  sorts  of  parcels.  If  that  be  so,  which  is  the 
office,  where  there  are  several,  at  which  the  notice  is  to  be  put  up  ? 
It  is  much  more  reasonable  to  say  that  the  words  "  such  parcels  " 
mean  the  parcels  so  delivered  as  before  mentioned  at  the  particular 
office  where  the  notice  is  put  up ;  so  that  the  notice  at  each  office 
will  operate  with  respect  to  parcels  delivered  at  each  office,  although 
there  is  a  trifling  verbal  inaccuracy  in  using  the  plural  number. 

On  the  whole,  we  are  of  opinion  that  the  defendant,  by  receiving 
the  goods  in  the  cart  in  the  street,  has  placed  himself  in  the  situa- 
tion of  a  carrier  at  common  law  who  has  given  no  notice,  and  is 
therefore  liable  to  pay  for  the  loss  of  the  goods,  although  they  may 
be  articles  of  the  description  mentioned  in  the  statute,  such  as  he 
would  not  have  been  liable  for  if  delivered  at  an  office  where  the 
notice  was  affixed.  This  is  the  opinion  of  the  other  members  of 
the  Court,  not  including  the  Lord  Chief  Baron,  who  still  retains 
the  opinion  which  he  expressed  at  Nisi  Prius ;  and  it  is  thought, 
under  these  circumstances,  that  if  the  defendant  wishes  to  contest 
the  propriety  of  the  opinion  of  the  majority  of  the  Court,  he  should 
be  at  liberty  to  consider  it  as  the  ruling  of  my  Lord  Chief  Baron 
at  Nisi  Prius,  in  the  shape  of  a  bill  of  exceptions,  on  paying  the 
costs  of  this  rule.  The  defendant  may  elect,  within  a  reasonable 
time,  whether  he  will  put  it  on  the  record  in  that  shape. 

Ride  absolute. 
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Hart  A  bill  of  exceptions  was  accordingly  drawn  up  and  sealed,  and  a 

baxbndale.    ^^^i  of  error  brought  thereon.     The  bill  of  exceptions,  after  stating 

Baxendale   the  facts  as  above  set  forth  (i),  stated  that  the  Lord  Chief  Baron 

Hart.       ruled  as  follows :  ***  That  the  defendant  was  liable  in  respect  of  the 

[  *783  ]       loss  of  the  package  and  its  contents,  notwithstanding  the  statute, 

on  the  ground  that  the  package  and  its  contents  were  not  delivered 

at  the  office  of  the  defendant,  and  that  the  statute  does  not  exempt 

carriers  from  responsibility  for  the  loss  of  any  parcels  or  packages 

delivered  to  them  or  their  servants  for  carriage  at  any  other  place 

than  the  office,  warehouse,  or  receiving-house  of  such  carriers ;  and 

that  the  package  and  its  contents  having  been  delivered  to  the 

defendant's  servant  at  the  plaintiff's  own   place  of  business,  the 

defendant  was  responsible  as  a  carrier  at  the  common  law,  and  was 

not,  under  the  circumstances  proved  in  evidence,  entitled  to  the 

benefit  of  the  statute." 

1862.  WiUes  {Phipaon  with  him)  argued  for  the  plaintiff  in  error 

(February  7,  1852) : 

It  is  submitted,  first,  that  the  protection  given  to  carriers  by  the 
1  Will.  IV.  c.  68,  is  not  confined  to  cases  in  which  the  articles  to 
be  carried  are  delivered  at  the  office  of  the  carrier.  Secondly,  that 
even  though  no  notice  be  given  under  sect.  2,  the  carrier  is  pro- 
tected, unless  the  nature  and  value  of  the  goods  be  declared  under 
sect.  1.  First,  the  alternative  phrase  in  that  section,  "  or  to  his 
book-keeper,  coachman,  or  other  servant,"  ought  to  be  read  accord- 
ing to  its  ordinary  grammatical  meaning.  Sect.  1  lays  down  the 
general  principle  which  the  Legislature  intended  to  establish  ;  the 
subsequent  sections  deal  with  matter  of  detail ;  and  if  there  is  any 
inconsistency  between  the  former  and  latter,  effect  ought  to  be  given 
to  the  general  principle  rather  than  to  the  subordinate  provisions. 
The  preamble  recites,  as  a  grievance  to  which  carriers  were  gene- 
rally exposed,  the  practice  pt  persons  sending  valuable  goods  in 
small  parcels  without  notifying  their  value ;  it  then  recites  the  diffi- 
culty of  fixing  such  persons  with  knowledge  of  notices,  and  proceeds 
to  give  a  remedy,  by  declaring  that  carriers  shall  not  be  liable  for 
the  loss  of  certain  specified  articles,  unless  their  value  and  nature 
[  •784  ]  be  declared  at  the  *time  of  the  delivery  at  their  office  or  to  their 
servant.  The  delivery  to  a  servant  is  not  in  terms  limited  to  a 
delivery  at  the  office,  bat  comprehends  a  delivery  at  any  place. 
If  the  first  section  had  stood  alone,  it  would  have  been  perfectly 

(1)  A7iU:,  p.  467. 
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intelligible,  with  reference  to  the  previoas  state  of  the  law ;  the  last  haet 
clause,  ''  and  such  increased  charge,  &c.,"  being  all  that  connects  baxstoalb. 
it  with  the  following  sections.  The  26  Geo.  III.  c.  86,  s.  3,  which  Baxbndalk* 
protects  the  masters  and  owners  of  ships  from  liability  for  loss  of  habt. 
certain  specified  goods,  unless  their  true  nature,  quality,  and  value 
are  inserted  by  the  shipper  in  the  bill  of  lading,  affords  a  legislative 
precedent  for  the  first  section  of  the  1  Will.  IV.  c.  68.  Formerly, 
it  was  doubted  whether  persons,  who  delivered  to  a  carrier  articles 
of  value,  without  informing  him  of  their  nature,  could  recover  for 
their  loss :  BaUon  v.  Donovan  (i) :  but  it  being  diflScult  to  prove  a 
fraudulent  concealment,  the  1  Will.  IV.  c.  68,  was  passed  for  the 
purpose  of  protecting  carriers,  whether  there  was  fraud  or  not.  The 
2nd  and  8rd  sections  clearly  refer  to  a  delivery  at  any  place,  for  the 
8rd  section  contains  an  express  declaration  that  in  certain  specified 
events  the  carrier  shall  be  liable;  it  follows,  therefore,  that  the 
Legislature  must  have  intended  that  in  any  other  event  the  carrier 
should  not  be  liable.  The  construction  of  the  Coubt  below  is  incon- 
sistent with  that  provision,  and,  moreover,  it  deprives  the  carrier  of 
the  protection  which  he  had  at  common  law,  for  it  renders  him 
responsible  where  goods  are  delivered  to  his  servant  elsewhere  than 
at  his  office,  even  though  it  be  proved  that  the  owner  had  know- 
ledge of  the  notice ;  whereas,  before  the  1  Will.  lY.  c.  68,  it  was  a 
question  for  the  jury  whether  the  person  sending  goods  was  aware 
of  the  notice,  and  if  he  was,  the  carrier  was  not  liable,  unless  the 
nature  and  value  of  the  parcel  had  been  declared,  and  the  increased 
rate  paid.  (He  then  read  the  5th,  6th,  and  7th  sections.)  The 
8th  section  renders  *carriers  liable  absolutely  for  the  loss  of  goods  [  *786  ] 
through  the  felonious  act  of  their  servants.  The  plaintiff  below 
relies  upon  the  language  of  the  2nd  section,  but  the  same  change 
of  expression  from  "  parcel "  to  **  parcels "  ts  found  in  the  7th 
section.  The  general  intent  of  tha  Legislature  is  expressed  in 
the  first  section,  and  that  is  not  to  be  controlled  by  an  inaccurate 
verbal  expression  in  a  subsequent  provision  of  detail.  The  statute 
was  professedly  passed  for  the  protection  of  carriers ;  and  for  that 
purpose  it  is  equally  necessary  that  the  value  of  parcels  should  be 
declared,  whether  they  are  delivered  at  the  office  or  elsewhere.  The 
statute  casts  the  initiative  on  the  person  delivering  goods.  Sect.  1 
provides  an  exemption  from  liability,  unless  the  value  of  the  parcel 
be  declared.  Then,  by  sect.  2,  if  the  value  is  declared,  the  carrier 
may  charge  an  increased  rate,  according  to  the  notice  affixed  in  the 

(1)  22  R  R  599  (4  B.  &  Aid.  21). 
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habt        office,  and  the  person  sending  the  goods  is  bound  by  that  notice 

Baxendalb.    without  further  proof.     But  if  a  receipt  be  not  given  when  required, 

'  baxendale    or  no  such  notice  be  affixed,  then,  by  sect.  8,  the  carrier  is  not 

Hart.  entitled  to  the  protection  of  that  Act,  or  to  any  increased  rate  of 
charge.  The  nature  and  value  of  the  parcel  must  be  declared, 
whether  the  delivelry  be  at  the  office  or  to  a  servant  in  the  street ; 
and  in  either  case  the  party  delivering  them  is  bound  by  the  notice 
in  the  office.  No  doubt,  a  person  who  delivers  goods  at  the  office 
is  in  a  better  position  than  one  who  delivers  them  elsewhere,  for, 
by  sect.  7,  the  former  may  recover  not  only  damages  for  the  loss, 
but  also  the  increased  rate  of  charge. 

Secondly,  although  no  notice  is  affixed  in  the  office,  so  as  to  entitle 
the  carrier  to  charge  an  increased  rate,  the  person  who  delivers 
goods  of  this  nature,  either  at  the  office  or  elsewhere,  is  bound  to 
state  their  nature  and  value,  in  order  that  the  carrier  may  protect 
himself  against  liability.  Before  the  1  Will.  IV.  c.  68,  was  passed, 
carriers  were  exempt  from  responsibility  in  two  cases :  viz.  where  the 
person  sending  goods  fraudulently  concealed  their  true  nature  and 

[  ♦786  ]  value,  and  *where  the  carrier  gave  a  notice  restricting  his  liability; 
but  oftentimes  carriers  had  difficulty  in  proving  those  facts.  The 
first  section  of  that  statute  provides  a  remedy.  Sect.  8  comes  by 
way  of  proviso  on  sect.  2 ;  their  construction  being  this :  that  if  the 
carrier  takes  an  increased  rate  of  charge  without  having  given 
notice,  or  having  given  notice  refuses  to  give  a  receipt  when 
required,  he  is  not  entitled  to  the  benefit  of  the  Act.  This  view  is 
in  accordance  with  the  opinion  of  Bayley,  B.,  in  Owen  v.  Burnett  (i). 
The  statute  being  for  the  benefit  of  carriers,  a  liberal  construction 
ought  to  be  put  upon  it:  Hinton  v.  Dibbin  (2). 

BramtveU  (C  Pollock  with  him),  for  the  defendant  in  error: 
First,  a  person  sending  goods  is  under  no  obligation  to  declare 
their  value,  unless  the  goods  are  delivered  to  the  carrier  at  his  office, 
where  a  notice  is  affixed. 


(Maijlb,  J. :  Where  a  person  delivers  goods  on  the  road,  he  must 
declare  their  value,  and  the  carrier  must  tell  him  the  extra  charge ; 
but  that  can  only  be  according  to  the  tariff  stuck  up  in  the  office.) 

A  person  delivering  goods  elsewhere  than  at  the  office  is  not  bound 
by  the  notice,  without  further  proof.     The  words  "  without  further 
proof  "  show  that  there  must  be  some  proof. 
(1)  39  R.  R.  794  (2  Or.  &  M.  353).  (2)  57  R  R.  754  (2  Q.  B  646). 
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(Maulb,  J. :  The  meaning  is,  that  when  a  notice  is  stuck  up  in        haet 
the  office,  no  more  proof  is  necessary  to  bring  home  to  the  party  baxbndale. 
the  knowledge  that  a  notice  is  there.  baxkni>alb 

Hart. 

CoLEBiDOE,  J. :  Before  the  Act,  it  was  a  question,  in  what  part 
of  the  office  the  notice  was  affixed,  and  whether  the  person 
delivering  the  goods  could  have  read  it.  Sometimes  they  were 
delivered  by  a  porter  who  could  neither  read  nor  write.  Now,  if  a 
notice  is  affixed,  the  party  is  bound  by  it  without  further  proof.) 

The  meaning  of  the  statute  is,  that  when  goods  are  delivered  at  a 

place  where  a  notice  may  or  may  *not  be  affixed,  the  owner  is      [  *787  J 

bound  to  declare  their  value  if  a  notice  be  in  fact  affixed.     It  was 

never  intended  that  a  carrier  should  put  up  a  notice  in  his  office 

and  send  round  to  collect  parcels  elsewhere,  and  then  say  that  they 

were  received  subject  to  a  notice  in  his  office.     The  words  in  sect.  2, 

"  shall  be  so  delivered,"  refer  to  the  delivery  mentioned  in  sect.  1, 

that  is,  to  the  carrier  or  his  servants.     (He  cited  Johnson  v.  The 

Midland  Railway  Company  (l)). 

Secondly,  the  omission  to  declare  the  value  of  the  goods  does  not 
exempt  the  carrier  from  responsibility,  where  no  notice  is  affixed. 
At  common  law,  these  notices  were  in  the  nature  of  contracts 
between  the  carrier  and  the  person  sending  goods ;  and  unless  the 
latter  was  fixed  with  knowledge  of  the  notice,  he  was  not  bound  by 
it.  The  notice  operated  by  way  of  declaration  of  the  intention  of 
the  carrier  not  to  be  responsible  unless  the  value  of  the  goods  was 
declared.  There  was  no  duty  incumbent  on  the  person  sending  a 
parcel  to  declare  its  value.  In  IFaZfe^r  v.  e/ocfcion  (2),  Parke,  B., 
said, ''  I  take  it  now  to  be  perfectly  well  understood,  that  if  anything 
is  delivered  to  a  person  to  be  carried,  it  is  the  duty  of  the  person 
receiving  it  to  ask  such  questions  about  it  as  may  be  necessary." 
Therefore,  before  the  statute,  the  question  was,  whether  there  was 
any  contract  in  limitation  of  the  common  law  obligation ;  and  it 
was  the  duty  of  the  carrier,  if  he  thought  fit,  to  impose  such  limita- 
tion, and  not  for  the  person  sending  goods  to  declare  their  value. 
The  sole  mischief  which  the  statute  intended  to  remedy  was  the 
difficulty  of  bringing  home  to  the  person  sending  goods  knowledge 
of  the  notice.  Its  object  was  not  to  provide  for  a  declaration  of  the 
value  of  the  goods,  but  to  protect  the  carrier  in  case  of  loss,  when  a 
notice  was  affixed  in  the  office,  and  the  goods  were  delivered  under 
(1)  80  E.  R  611  (4  Ex.  367).  (2)  62  B,  K,  564  (10  M.  &  W,  161). 
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Hart        such  circumstances  *tbat  the  person   delivering  them  might  see 

BAXBNDALB.    tt©  notice. 
Baxskdalb 

Hart.  (Maule,  J. :  The  meaning  of  the  statute  is,  that  when  the  value 

[  *788  ]  of  the  parcel  has  been  declared,  the  carrier  may  demand  an  increased 
rate,  in  conformity  with  the  notice  affixed  in  his  office.  The  notice 
is  not  in  restriction  of  the  carrier's  liability,  but  a  mere  notice  of 
tariff.  If  there  is  no  tariff,  the  carrier  has  no  right  to  charge  the 
increased  rate.  But  if  a  notice  is  affixed,  and  an  increased  rate 
demanded,  the  owner  of  the  goods  may  refuse  to  pay  it,  and  require 
the  carrier  to  carry  the  goods  on  the  terms  of  not  being  responsible 
for  their  loss. 

Eblk,  J. :  The  carrier  has  the  option  of  making  an  increased 
charge,  when  the  value  of  the  goods  has  been  declared.) 

Pattbbon,  J. : 

We  are  all  of  opinion  that  the  ruling  of  the  Lobd  Chibf  Babon 
(which  is  in  truth  the  judgment  of  the  Court  of  Exchequer  put  in 
the  shape  of  a  bill  of  exceptions)  is  not  correct,  and  therefore  there 
must  be  a  venire  d^  novo.  We  have  come  to  that  conclusion  after 
an  attentive  consideration  of  the  Act  of  Parliament  and  of  the 
judgment  of  the  Court  of  Exchequer.  The  first  section  has  a  plain 
and  obvious  meaning.  The  recital  clearly  shows  that  one  object  of 
the  Act  was  to  provide  for  the  giving  notice  by  persons  sending 
parcels  of  a  particular  description.  The  section  then  proceeds  to 
enact  that  the  carrier  shall  not  be  liable  for  the  loss  of  certain 
enumerated  articles — it  does  not  say  "  when  any  notice  shall  have 
been  given  by  him,"  but  unless  at  the  time  of  the  delivery  their 
value  and  nature  shall  have  been  declared  by  the  person  sending 
or  delivering  the  same,  "  and  such  increased  charge  as  hereinafter 
mentioned,  or  an  engagement  to  pay  the  same,  be  accepted  by  the 
person  receiving  such  parcel  or  package."  These  latter  are  the 
only  words  which  afford  any  ground  for  saying  that  a  carrier  is 
bound  to  give  some  notice  of  some  kind  before  he  is  entitled  to 
have  the  value  and  nature  of  the  package  stated  to  him  by  the 
[  *^8^  ]  person  delivering  *it.  It  was  argued  that  all  the  other  clauses  are 
incorporated  with  the  first.  We  think  that  is  not  so.  The  meaning 
of  the  Legislature  is,  that  all  persons  sending  goods  of  a  particular 
description  and  value,  whenever  they  deliver  them  to  the  carrier* 
are  bound  to  give  information  of  the  nature  and  value  of  the  articles. 
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Tliat  is  the  first  clause ;  and  the  object  of  the  Legislature  was,  that       Hart 
sach  information  should  be  given,  whether  the  goods  were  delivered  baxknoalb. 
at  the  office  of  the  carrier,  or  at  the  sender's  house,  or  on  the  road    bazbndalb 
or  elsewhere ;  and  clauses  follow  with  certain  provisions  as  to  what       habt. 
is  then  to  be  done.    Although  the  value  and  nature  of  the  articles 
may  be  declared,  it  does  not  necessarily  follow  that  the  carrier 
woold  be  protected,  but  a  different  clause  must  be  acted  on  before 
his  liability  ceases.    However,  the  first  step  to  be  taken  is,  that  the 
sender  of  the  goods  notify  their  value ;  then  it  is  that  the  carrier  is 
entitled  to  have  a  larger  charge.    He  cannot  have  that  larger  charge, 
or  save  himself  from  responsibility,  by  saying,  "  I  will  have  such 
and  such  a  sum  of  money,"  but  he  must  have  a  tariff  stuck  up  in 
his  office,  to  notify  to  all  persons  sending  articles  of  that  kind  what 
he  proposes  to  demand  beyond  the  usual  charge.    The  notice 
required  by  sect.  2  to  be  affixed  in  the  office,  is  not  a  notice  that 
the  carrier  means  to  avail  himself  of  the  benefit  of  the  Act,  and 
that  all  persons  who  send  articles  of  a  particular  description  and 
value  shall  tell  him  that  they  are  of  that  description  and  value — 
for  the  statute  requires  that  in  the  first  instance — but  it  is  only  a 
notice  of  what  the  extra  charge  is  to  be.    This  construction  recon- 
ciles all  the  provisions  of  the  Act.    Mr.  BramweU,  indeed,  argued 
that  the  latter  part  of  sect.  2,  which  says  that  all  persons  who 
deliver  at  the  office  shall  be  bound  by  the  notice  there  stuck  up 
without  further  proof  of  the  same,  is  at  variance  with  this  view. 
He  contended,  that  no  person  can  be  in  the  condition  of  not  being 
able  to  maintain  an  action  against  a  carrier  for  the  loss  of  goods, 
although  their  value  has  not  *been  declared,  unless  that  notice  has       [  *790  ] 
been  affixed,  and  there  has  been  a  delivery  at  the  office.     Such  a 
constraction  would  vitiate  the  primary  object  of  the  Legislature. 
In  truth,  the  real  question  here  is,  who  is  to  take  the  first  step.    We 
think  that  the  Act  requires  the  person  who  sends  the  goods  to  take  the 
first  step,  by  giving  that  information  which  he  alone  can  give ;  then 
the  carrier  may  charge  an  additional  price,  but  he  can  only  charge 
the  price  notified  in  his  office,  and  he  is  bound,  if  required,  to  give  a 
receipt  when  the  money  is  paid.     All  that  follows  the  first  step 
which  is  to  be  taken  by  the  sender  of  the  goods,  and  the  carrier  is 
not  liable  unless  the  declaration  be  made ;  and  it  must  be  made  in 
all  cases,  whether  the  goods  are  delivered  at  the  office  or  elsewhere. 
Sucb  declaration,  when  made,  will  lead  to  these  consequences,  that 
if  the  extra  charge  be  paid  and  the  goods  lost,  the  carrier  will  be 
liable ;  or  on  the  other  hand,  if  he  refuses  to  give  a  receipt,  he  will 
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Hart        such  circumstances  *tbat  the   person   delivering  them  might  see 
Baxbndalb.    the  notice. 
Baxendalb 
Hart.  (Maule,  J. :  The  meaning  of  the  statute  is,  that  when  the  value 

[  *788  ]  of  the  parcel  has  been  declared,  the  carrier  may  demand  an  increased 
rate,  in  conformity  with  the  notice  affixed  in  his  office.  The  notice 
is  not  in  restriction  of  the  carrier's  liability,  but  a  mere  notice  of 
tariff.  If  there  is  no  tariff,  the  carrier  has  no  right  to  charge  the 
increased  rate.  But  if  a  notice  is  affixed,  and  an  increased  rate 
demanded,  the  owner  of  the  goods  may  refuse  to  pay  it,  and  require 
the  carrier  to  carry  the  goods  on  the  terms  of  not  being  responsible 
for  their  loss. 

Erlk,  J. :  The  carrier  has  the  option  of  making  an  increased 
charge,  when  the  value  of  the  goods  has  been  declared.) 

Pattbson,  J. : 

We  are  all  of  opinion  that  the  ruling  of  the  Lord  Chief  Babon 
(which  is  in  truth  the  judgment  of  the  Court  of  Exchequer  put  in 
the  shape  of  a  bill  of  exceptions)  is  not  correct,  and  therefore  there 
must  be  a  venire  de  novo.  We  have  come  to  that  conclusion  after 
an  attentive  consideration  of  the  Act  of  Parliament  and  of  the 
judgment  of  the  Court  of  Exchequer.  The  first  section  has  a  plain 
and  obvious  meaning.  The  recital  clearly  shows  that  one  object  of 
the  Act  was  to  provide  for  the  giving  notice  by  persons  sending 
parcels  of  a  particular  description.  The  section  then  proceeds  to 
enact  that  the  carrier  shall  not  be  liable  for  the  loss  of  certain 
enumerated  articles — it  does  not  say  "  when  any  notice  shall  have 
been  given  by  him,"  but  unless  at  the  time  of  the  delivery  their 
value  and  nature  shall  have  been  declared  by  the  person  sending 
or  delivering  the  same,  '^  and  such  increased  charge  as  hereinafter 
mentioned,  or  an  engagement  to  pay  the  same,  be  accepted  by  the 
person  receiving  such  parcel  or  package."  These  latter  are  the 
only  words  which  afford  any  ground  for  saying  that  a  carrier  is 
bound  to  give  some  notice  of  some  kind  before  he  is  entitled  to 
have  the  value  and  nature  of  the  package  stated  to  him  by  the 
[  *73^  ]  person  delivering  *it.  It  was  argued  that  all  the  other  clauses  are 
incorporated  with  the  first.  We  think  that  is  not  so.  The  meaning 
of  the  Legislature  is,  that  all  persons  sending  goods  of  a  particular 
description  and  value,  whenever  they  deliver  them  to  the  carrier, 
are  bound  to  give  information  of  the  nature  and  value  of  the  articles. 
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That  is  the  first  clause ;  and  the  object  of  the  Legislature  was,  that  Habt 
such  information  should  be  given,  whether  the  goods  were  delivered  baxienoale. 
at  the  office  of  the  carrier,  or  at  the  sender's  house,  or  on  the  road  baxbndalb 
or  elsewhere ;  and  clauses  follow  with  certain  provisions  as  to  what  habt. 
is  then  to  be  done.  Although  the  value  and  nature  of  the  articles 
may  be  declared,  it  does  not  necessarily  follow  that  the  carrier 
would  be  protected,  but  a  different  clause  must  be  acted  on  before 
his  liability  ceases.  However,  the  first  step  to  be  taken  is,  that  the 
sender  of  the  goods  notify  their  value ;  then  it  is  that  the  carrier  is 
entitled  to  have  a  larger  charge.  He  cannot  have  that  larger  charge, 
or  save  himself  from  responsibility,  by  saying,  "  I  will  have  such 
and  such  a  sum  of  money,"  but  he  must  have  a  tariff  stuck  up  in 
his  office,  to  notify  to  all  persons  sending  articles  of  that  kind  what 
he  proposes  to  demand  beyond  the  usual  charge.  The  notice 
required  by  sect.  2  to  be  affixed  in  the  office,  is  not  a  notice  that 
the  carrier  means  to  avail  himself  of  the  benefit  of  the  Act,  and 
that  all  persons  who  send  articles  of  a  particular  description  and 
value  shall  tell  him  that  they  are  of  that  description  and  value — 
for  the  statute  requires  that  in  the  first  instance — but  it  is  only  a 
notice  of  what  the  extra  charge  is  to  be.  This  construction  recon- 
ciles all  the  provisions  of  the  Act.  Mr.  BraniweU^  indeed,  argued 
that  the  latter  part  of  sect.  2,  which  says  that  all  persons  who 
deliver  at  the  office  shall  be  bound  by  the  notice  there  stuck  up 
without  further  proof  of  the  same,  is  at  variance  with  this  view. 
He  contended,  that  no  person  can  be  in  the  condition  of  not  being 
able  to  maintain  an  action  against  a  carrier  for  the  loss  of  goods, 
although  their  value  has  not  *been  declared,  unless  that  notice  has  [  *790  ] 
been  affixed,  and  there  has  been  a  delivery  at  the  office.  Such  a 
construction  would  vitiate  the  primary  object  of  the  Legislature. 
Li  truth,  the  real  question  here  is,  who  is  to  take  the  first  step.  We 
think  that  the  Act  requires  the  person  who  sends  the  goods  to  take  the 
first  step,  by  giving  that  information  which  he  alone  can  give ;  then 
the  carrier  may  charge  an  additional  price,  but  he  can  only  charge 
the  price  notified  in  his  office,  and  he  is  bound,  if  required,  to  give  a 
receipt  when  the  money  is  paid.  All  that  follows  the  first  step 
which  is  to  be  taken  by  the  sender  of  the  goods,  and  the  carrier  is 
not  liable  unless  the  declaration  be  made ;  and  it  must  be  made  in 
all  cases,  whether  the  goods  are  delivered  at  the  office  or  elsewhere. 
Such  declaration,  when  made,  will  lead  to  these  consequences,  that 
if  the  extra  charge  be  paid  and  the  goods  lost,  the  carrier  will  be 
liable ;  or  on  the  other  hand,  if  he  refuses  to  give  a  receipt,  he  will 
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Habt        lose  the  benefit  of  the  statute.    But  in  no  case  can  the  sender 
baxkndale.   recover,  unless  he  has  taken  the  step  which  the  Legislature  intended 
Bazendalb   he  should  take  in  the  first  instance.     Therefore  we  think  the  ruling 
wrong,  because  it  is  expressly  found  that  no  such  declaration  was 
made ;  and  there  must  be  a  venire  de  novo. 

Venire  de  novo. 


V. 

Habt. 


1851. 
June  24. 

[  805] 


[806] 


YATES  V.  EASTWOOD  and  Another. 

(6  Ex.  805—808 ;  S.  C.  20  L.  J.  Ex.  303.) 

A  landlord,  who  distrains  his  tenant's  goods  for  rent  in  arrear,  and  is  not 
guilty  of  any  misconduct  with  regard  to  the  distress,  and  sells  the  goods,  is 
not  liable  to  his  tenant  in  an  action  for  money  had  and  received  for  the 
overplus  of  the  sale,  which  he  does  not  leave  in  the  hands  of  the  sherifE 
under  the  stat.  2  W.  &  M.  sess.  1,  a  5  ;  the  proper  remedy  being  an  action 
on  the  case  for  not  leaving  the  overplus  in  the  hands  of  the  sheriff,  under 
that  statute. 

Assumpsit  for  money  had  and  received,  and  on  an  account 
stated.    Plea,  Non  assumpserunt,  and  issue  thereon. 

At  the  trial,  before  Cresswell,  J.,  at  the  last  York  Assizes,  it 
appeared  that  the  plaintiff  was  the  mortgagee  of  certain  machinery, 
which  had  been  seised  as  a  distress  for  rent  in  arrear  by  the  defen- 
dants, who  were  the  landlords  of  one  Hellawell;  and  that  the 
action  was  brought  to  recover  the  amount  of  the  overplus  of  the 
sale  of  the  goods,  after  deducting  the  rent  and  other  expenses 
incident  to  the  distress,  to  which  the  defendants  were  lawfully 
entitled. 

On  the  part  of  the  defendants  it  was  contended,  that  the  present 
form  of  action  was  misconceived,  and  that  they  ought  to  have  been 
sued  in  an  action  on  the  case  under  the  2  W.  &  M.  sess.  1,  c.  5, 
for  not  leaving  the  overplus  of  the  sale  in  the  hands  of  the  sheriff, 
as  required  by  that  statute. 

The  plaintiff  had  a  verdict  for  the  sum  of  200Z.,  leave  being 
reserved  to  the  defendants  to  move  to  set  that  verdict  aside,  and  to 
enter  a  nonsuit. 

Hugh  HiU  having  obtained  a  rule  nisi  accordingly, 

Watson  and  22.  HaU  showed  cause : 

The  plaintiff  is  entitled  to  sue  the  defendants  in  this  form  of 
action.  The  law  gives  the  landlord  a  peculiar  remedy  for  the 
recovery  of  his  rent,  by  distress  and  sale  of  his  tenant's  goods ; 
but  until  the  sale  of  the  goods  has  been  effected,  the  goods  still 
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remain  the  property  of  the  tenant,  subject  only  to  the  landlord's       yatbs 
lien  for  the  rent.    Where  the   produce   of  the  sale  exceeds  the    eaatwood. 
landlord's  claim  for  the  rent,  the  overplus  is  the  property  of  the 
tenant  or  former  owner  of  the  goods. 

(Parke,  B.  :  The  case  of  Moore  v.  Pyrke  (i)  shows  that  the 
proceeds  of  the  sale  are  not  strictly  the  tenant's,  but  are  in  the 
custody  of  the  law.  In  like  manner,  in  the  present  case  the 
defendants  will  say  that  the  overplus  of  the  sale  is  not  the 
plaintiff's  money.) 

After  the  landlord  has  sold  goods  enough  to  satisfy  his  claim  for 
the  rent  and  other  lawful  charges,  he  sells  the  property  of  the 
distrainee ;  and  the  latter  may  waive  the  tort,  and  sue  the  land- 
lord for  that  surplus  in  an  action  for  money  had  and  received  to 
his  use.  In  Graham  v.  Tate  (2),  the  landlord  by  the  terms  of  a 
lease  agreed  to  allow  the  tenant  the  amount  of  the  property-tax, 
but  afterwards  distrained  and  sold  to  the  full  amount  of  the  rent 
without  any  deduction  for  the  property-tax  which  the  tenant  had 
previously  paid ;  and  it  was  held,  that  the  tenant  was  entitled  to 
recover  from  the  landlord  the  amount  of  the  property-tax  in  an 
action  for  money  had  and  received.  Lord  Ellenbobouoh,  Ch.  J., 
there  said  :  ''  It  seems  to  me  that  he  may  waive  the  tort  and  bring 
an  action  for  money  had  and  received,  if  in  the  result  the  landlord 
has  got  the  money  into  his  pocket  which  does  not  belong  to  him." 
The  statute  2  W.  &  M.  sess.  1,  c.  6,  upon  which  the  objection  to 
this  form  of  proceeding  is  founded,  and  which  enables  a  landlord 
to  sell  *the  goods  he  has  taken  by  way  of  distress,  "  leaving  the  [  *807  j 
surplus  (if  any)  in  the  hands  of  the  said  sheriff,  under-sheriff,  or 
constable,  for  the  owner's  use,"  treats  the  overplus  as  the  property 
of  the  owner  of  the  goods,  and  does  not  speak  of  any  peculiar 
form  of  remedy.  It  does  not  require  or  direct  the  owner  of  the 
goods  to  bring  an  action  on  the  case.  If  a  portion  of  the  goods 
were  to  remain  unsold  in  the  hands  of  the  landlord,  the  tenant 
might  maintain  trover  for  them. 

(Mabtin,  B.  :  Suppose  several  persons  had  separate  and  unequal 
interests  in  the  goods,  is  the  landlord  to  be  subjected  to  an  action 
for  money  had  and  received  by  each  of  them  ?) 

If  he  has  left  the  money  in  the  sheriff's  hands,  that  would  be  a 

(1)  11  East,  52.  (2)  1  M.  &  S.  609. 

81—2 
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YATB8       good  answer  to  the  actions.     [They  cited  also  Lamine  v.  DorreU  (I), 
Bastwood.    and  Powell  v.  Rees  (2).] 

Pashley  and  Hugh  Hilly  in  support  of  the  rule,  were  not  called 
upon. 

Parke,  B.  : 

We  are  all  of  opinion  that  the  action  for  money  had  and  received 
does  not  lie  in  the  present  case,  but  that  the  proper  remedy  is 
under  the  statute  2  W.  &  M.  sess.  1,  c.  6.  Here  the  landlord  has 
not  been  guilty  of  any  misconduct  with  regard  to  the  distress ;  and 
in  such  case  he  is  not  under  any  obligation  to  find  out  the  true 
owners  of  the  goods,  for  the  purpose  of  paying  over  to  them  the 
over-plus  of  the  proceeds  of  the  goods.  If  we  were  to  hold  that 
the  present  action  does  lie,  we  should,  in  effect,  impose  that 
duty  upon  the  landlord ;  consequently,  the  proper  remedy  is  an 
action  upon  the  case  by  the  owner  of  the  goods  under  the 
statute  against  the  landlord  for  not  leaving  the  overplus  in 
the  hands  of  the  sheriff  or  other  officer  there  mentioned.  The 
cases  relied  upon  by  the  plaintiff's  counsel  do  not  apply.  In 
[  *808  ]  Gi-aham  v.  Tate,  the  defendant  had  levied  *too  much,  and  the 
Court  held  that  the  action  for  money  had  and  received  would 
lie  ;  but  here  the  landlord  is  no  wrong  doer,  as  far  as  the  distress 
itself  is  concerned.  The  cases  are  therefore  distinguishable,  and 
this  rule  must  be  absolute. 

Aldbrson,  B.,  Platt,  B.,  and  Martin,  B.,  concurred. 

Ride  absolute. 


is6a  ADCOCK  v.  WOOD. 

^^•/'  (6  Ex.  814-825;  S.  C.  20  L.  J.  Ex.  435 ;  2  L.  M.  &  P.  601.) 

185]  • 

Feb,  14.  Where  two  parties  of  the  one  part,  and  one  of  the  other,  submit  to  arbi- 

Juns  1 3.  tration  all  matters  in  di£Ference  between  them,  the  arbitrator  may  award  on 

__  matters  in  difference  which  the  two  parties,  or  either  of  them,  has  with  the 

|.  «-    ,  other,  jointly  or  severally. 

An  award  that  one  of  the  parties  to  the  submission  shall  pay  money  to  a 

stranger,  for  the  benefit  of  the  other  party,  is  good. 

Assumpsit.  The  declaration  stated,  that,  before  and  at  the  time 
of  the  making  of  the  agreement  hereinafter  mentioned,  certain 
disputes  and  differences  had  arisen  and  were  depending  between 

(1)  2  Ld.  Bay.  1216.  (2)  35  R  E.  747  (7  Ad.  &  El.  426). 


VOL.  Lxxxvi.]  1851.    EX.     6  EX.  814—815.  485 

the  plaintifif  on  the  one  part,  and  the  defendant  and  one  Sharpies  Adcock 
Adcock  on  the  other  part ;  and  thereupon  heretofore,  to  wit,  on  &c.,  wood. 
by  a  certain  agreement  in  writing  then  made  by  and  between  the 
plaintiff  and  the  defendant  and  Sharpies  Adcock,  for  the  finally 
settling  such  differences,  it  was  agreed  by  and  between  the  plaintiff 
and  the  defendant  and  Sharpies  Adcock,  mutually  and  reciprocally, 
that  the  said  disputes  and  differences  between  them  the  said  parties 
should  be,  and  the  same  were  thereby,  referred  to  the  final  award 
and  determination  of  one  Thomas  Sharpe  and  one  William  Inett, 
arbitrators  chosen  by  and  between  the  said  parties.  The  declara- 
tion, after  an  averment  of  mutual  promises,  then  alleged,  that  the 
said  Thomas  Sharpe  and  William  Inett  took  upon  themselves  the 
burthen  of  the  said  arbitration,  and  afterwards,  to  wit,  on  &c., 
made  and  published  their  award  in  writing  of  and  concerning  the 
matters  in  difference  so  referred  as  aforesaid,  ready  to  be  delivered 
to  the  said  parties,  and  did  thereby  award,  order,  and  direct  the 
defendant,  within  one  month  from  the  date  thereof,  to  pay  to  the 
said  Thomas  Sharpe  the  sum  of  1502.  18«.  6(2.,  and  did  further 
order  and  direct  that  the  said  sum  should  be,  immediately  upon 
the  receipt  thereof,  paid  by  the  said  Thomas  Sharpe  to  the  plaintiff; 
of  which  said  award  the  defendant  afterwards,  to  wit,  on  &c.,  had 
notice.  Tet  the  defendant,  although  often  requested  so  to  do,  hath 
not  paid,  either  to  the  said  Thomas  Sharpe  or  to  the  plaintiff,  the 
said  sum  of  1501.  18«.  6d.  or  any  part  thereof,  although  the  time 
for  the  payment  thereof  hath  long  since  elapsed,  &c. 

Pleas:  &r&t,  Non  assumpsit ;  secondly,  that  Thomas  Sharpe  and       [816] 
William  Inett  did  not    make  and  publish  their  award  of  and 
concerning  the  matters  in  difference  referred  to  them,  modo  et  forma. 
Issues  thereon. 

At  the  trial,  before  Piatt,  B.,  at  the  Leicester  Summer  Assizes, 
1850,  the  following  submission  was  given  in  evidence : 

"  Wood  and  Sharpies  Adcock  v.  Thomas  Adcock. 
"  There  having  been  disputes  arisen  between  the  above  parties, 
it  is  mutually  agreed  by  the  said  parties,  that  the  said  disputes  and 
differences  shall  be  settled  by  arbitration;  and  it  is  therefore 
agreed,  that  Mr.  Thomas  Sharpe,  of  Kinoulton,  in  the  county  of 
Nottingham,  be  appointed  on  the  part  of  Messrs.  Wood  and  Sharpies 
Adcock,  and  Mr.  William  Inett,  of  Asfordby,  in  the  county  of 
Leicester,  on  the  part  of  the  said  Thomas  Adcock ;  and  if  they  are 
nnable  to  settle  the  said  disputes,  the  said  arbitrators,  Thomas 
Sharpe  and  William  Inett,  are  to  name  a  third  person  before 
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ADcooK      entering  into  the  said  business ;  and  the  evidence  of  each  party  is 
Wood.       to  be  taken  on  oath." 

A  third  person  was  duly  nominated  as  umpire.  The  award, 
which  was  also  given  in  evidence,  was  in  the  following  terms  : 

"  An  arbitration  between  Messrs.  Wood  and  Adcock,  on  the  one 
part,  and  Thomas  Adcock  on  the  other  part,  commenced 
October  1st,  1849,  and  completed  the  12th  of  February,  1850. 

''Disputes  having  arisen  between  the  above-named  parties, 
relative  to  a  running  account,  commencing  in  1845  and  ending 
in  1849,  we,  the  undersigned  arbitrators,  were  deputed  by  the 
above-named  Messrs.  Wood  and  Adcock  and  Thomas  Adcock,  to 
[  *si6  ]  settle  all  matters  of  dispute  between  *them.  After  a  due  and 
careful  investigation  of  the  whole  of  the  evidence,  we  have  finally 
awarded  the  sum  of  150/.  18«.  6d.  to  be  paid  by  Mr.  Wood  (on  the 
part  of  Messrs.  Wood  and  Adcock)  to  Mr.  Thomas  Sharpe,  of 
Einoulton,  as  their  arbitrator,  within  one  month  from  the  date 
hereof ;  and  that  the  said  sum  of  150/.  188.  6d.  be  paid  by  the  said 
Thomas  Sharpe  immediately  to  the  said  Thomas  Adcock ;  and  that 
each  party  pay  their  or  his  own  arbitrator  half  the  expenses 
incurred  at  the  "Bell  and  Swan  Hotel,"  Melton  Mowbray,  and  half 
the  stamp  for  the  arbitration." 

(Signed  by  the  arbitrators  and  umpire.) 

()n  the  part  of  the  defendant  it  was  objected,  that  there  was  a 
variance  between  the  submission  as  alleged  in  the  declaration,  and 
that  proved  at  the  trial ;  also,  that  the  award  was  bad  on  the 
face  of  it ;  and  that  the  latter  defence  was  open  under  the  second 
issue. 

The  learned  Judge  directed  a  nonsuit,  with  leave  to  the  plaintiff 
to  move  to  set  the  nonsuit  aside,  and  to  enter  a  verdict  for  him  for 
150/.  18«.  6d. 

A  rule  nisi  having  been  accordingly  obtained, 

Whitehurst  and  Hayes    showed    cause    in    last   Michaelmas 
vacation  (December  7) : 

First,  the  submission  stated  in  the  declaration  was  not  proved  as 


Secondly :  Assuming  the  award  to  be  bad  (1),  the  defendants 

[  •817  ]       *may  take  advantage  of  such  objection  to  it  under  the  second  issue. 

The  second  plea  puts  in  issue  not  only  the  fact  of  an  award  having 

(1)  Post,  p.  487. 
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been  made  as  alleged,  but  also  the  validity  of  the  award  upon  the      Adgooic 
face  of  it  (I).    *    *    *  wJ-^. 

Whitehurst,  in  the  following  Easter  Term,  obtained  a  rule  nisi       [  820  ] 
to  arrest  the  judgment,  on  the  grounds,  first,  thai;  the  submission 
did  not  authorise  the  arbitrators  to  award  payment  of  the  sum  in 
question  by  Wood  alone ;   secondly,  that  the  award  directed  the 
money  to  be  paid  to  one  of  the  arbitrators. 

Macaulay  and  MeUor  showed  cause,  in  Trinity  Term  (June  13) : 

With  regard  to  the  first  point,  there  are  numerous  authorities  to 
show,  that  ''if  two  persons  on  one  side,  and  one  on  the  other, 
submit  all  disputes  between  them  to  arbitration  (without  saying 
between  them  or  either  of  them),  an  award,  that  one  of  the  two 
shall  pay  a  sum  of  money  to  the  opposite  party,  is  good ;  for  a 
submission  of  several  persons  of  all  matters  in  difference  between 
them,  imports  a  submission  of  all  matters  that  any  one  of  them 
had  against  the  others  jointly  or  severally : "  Watson  on  Awards, 
pp.  15, 182.  [They  also  cited  Baspole'a  case  (2),  Athelston  v. Moon  (8), 
Winter  v.  White  (4),  and  Rees  v.  Waters  (6).]  This  *declaration  is  good,  [  •822  | 
if,  under  any  conceivable  circumstances,  the  arbitrators  could  have 
made  such  an  award.  Now,  the  claim  may  have  been  in  respect  of 
something  in  the  nature  of  a  tort,  and  as  to  which  the  defendant 
was  alone  guilty ;  or,  assuming  that  the  arbitrators  had  only  juris- 
diction over  a  joint  matter  of  complaint,  this  may  have  been  of 
that  description,  as,  for  instance,  a  question  of  principal  and  surety. 
After  verdict,  every  reasonable  intendment  will  be  made  in  support 
of  the  award.    [They  also  cited  Qenne  v.  Tinker  (6).] 

Then  as  to  the  second  objection :  The  arbitrator,  to  whom  the 
money  is  awarded  to  be  paid,  is  not  in  the  situation  of  a  stranger, 
but  is  a  trustee.  In  Com.  Dig.,  tit.  "  Arbitrament "  (E  7),  it  is  said  : 
"  so  an  award  of  a  thing  to  be  done  to  a  stranger  is  good,  where 
the  stranger  is  only  an  instrument :  as,  to  pay  money  to  a  stranger 
for  the  use  or  benefit  of  the  parties.  Semh.  1  Bol.  247,  I.  80,  85 ; 
249,  I.  15,  80."     [They  cited  Bird  v.  Bird  (7),  Dale  v.  Mottram  (8), 

(1)  These   points,    which  depended  (2)  8  Co.  Bep.  97  b. 

upon  considerations  of  technical  plead-  (3)  2  Com.  Kep.  547. 

ing  (now  obsolete),  were  decided  in  (4)  21  E.  B.  636  (1  Brod.  &  B.  350). 

favour  of  the  plaintiff.    Leave  having  (5)  73  B.  B.  494  (16  M.  &  W.  263). 

been  reserved    to  the    defendant   to  (6)  3  Lev.  24. 

move  in  arrest  of  judgment,  the  final  (7)  1  Salk.  74. 

judgment  in  the  matter  was  suspended  (8)  2  Barnard.  291, 
until  after  the  motion. — A,  C, 
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Adcock  Norwich  and  Norwich' s  case  (i),  and  Srvook  v.  HeUyer  (2).]  In  re 
Wood.  Mackay{z)  will  be  relied  on  by  the  other  side;  but  that  case 
proceeded  on  the  ground  that  the  money  was  to  be  paid  to  the 
arbitrator,  to  be  applied  by  him  in  a  certain  way,  but  subject  to  all 
equities  between  the  parties  to  the  reference;  so  that  the  award 
was  clearly  not  final. 

[  823  ]  Hayes  and  Hugh  HiU  in  support  of  the  rule  : 

This  case  is  distinguishable  from  Winter  v.  White  {4),  for  there 
the  parties  gave  joint  and  several  bonds.  In  the  case  of  a  reference 
between  a  joint-stock  Bank  of  the  one  part,  and  some  person  of  the 
other  part,  could  it  be  said  that  the  arbitrator  might  adjudicate 
upon  any  matter  of  difference  between  any  partner  in  the  Bank  and 
such  other  person  ? 

(Martin,  B.,  referred  to  Eussell  on  Arbitration,  p.  123.) 

There  is  a  marked  distinction  between  a  submission  of  all  matters 
in  difference  between  A.  of  the  one  part,  and  B.,  C,  and  D.  of  the 
other,  and  a  submission  between  those  parties  "  or  any  or  either  of 
them."  Here  the  recital  in  the  submission  of  the  matters  in 
dispute  prevents  it  from  extending  to  separate  matters  in  difference. 
To  hold  that  such  matters  might  be  adjudicated  upon,  would  be  to 
alter  the  agreement  of  the  parties.  Suppose  the  money  had  been 
awarded  to  be  paid  by  the  plaintiff  to  the  defendant,  could  the 
latter  have  recovered  it  under  the  contract  set  out  in  the  declara- 
tion ?    In  Bean  v.  Newbury  (s),  where  the  submission  was  between 

A.  and  B.  on  one   part,  and  C.  on  the  other,  an  award  between 

B.  and  C.  only  was  held  bad.  (They  also  cited  Carter  v. 
Carter  (6).)  Further,  an  arbitrator  has  no  power  to  order  money 
to  be  paid  into  his  own  hands.  If  in  this  case  the  arbitrator 
refused  to  pay  over  the  money  to  the  plaintiff,  what  remedy 
would  he  have?  The  case  falls  within  the  principle  of  the 
decision  in  In  re  Mackay.  In  Robinson  v.  Henderson  (7),  the  Court 
considered  ''  that  there  would  be  danger  in  permitting  arbitrators  to 
award  a  definite  sum,  of  which  a  part,  including  an  indefinite 
allowance  to  themselves,  was  ordered  to  be  paid  to  the  arbitrators." 

Cur.  adv,  vulL 

(1)  3  Leon.  62.  (5)  1  Lev.  139. 

(2)  23  R.  R.  741  (2  Chit  Rep.  43).  (6)  1  Vera.  267. 

(3)  41  R.  R.  456  (2  Ad.  &  El.  356).  (7)  18  R.  R.  374  (6  M.  &  S.  276). 

(4)  21  R.  R.  636  (1  Brod.  &  B.  350). 
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The  judgment  of  the  Court  was  now  (July  1)  delivered  by  adcook 

Wood. 
AliDBRSON,  B.  :  [  824  ] 

In  order  to  succeed  on  this  rule,  it  is  clear  the  defendant  must 
be  able  to  show  that,  on  the  facts  stated  in  the  declaration  in  this 
case,  the  award  necessarily  must  be  bad ;  but  that  cannot  be 
established.  The  facts  are  these :  (His  Lordship  read  that  portion 
of  the  declaration  which  contained  the  submission,  and  continued 
as  follows :)  The  declaration  then  states  that  the  arbitrators 
undertook  the  reference,  and  made  their  award  of  and  concerning 
the  matters  in  difference,  and  awarded  and  directed  the  defendant, 
within  one  month  from  the  date  thereof,  to  pay  to  Thomas  Sharpe 
the  sum  of  150Z.  18«.  6d. ;  and  did  further  order  and  direct  that 
the  same  should  be,  immediately  on  receipt  thereof,  paid  by 
Thomas  Sharpe  to  the  plaintiff ;  of  which  said  award  the  defendant 
afterwards  had  notice.  The  question  therefore  is,  whether  or  not 
that  is  a  bad  award  necessarily  on  the  face  of  it.  It  is  clear  that, 
on  a  reference  of  all  differences  between  A.  on  one  side,  and  B.  and 
C.  on  the  other,  differences  between  A.,  B.,  and  C.  jointly,  or 
differeeces  between  A.,  B.,  and  G.  severally,  may  be  settled  by  the 
arbitrators.  That  is  stated  in  Mr.  Watson's  book  on  Awards  (i), 
and  the  authorities  clearly  establish  that  proposition.  The  award, 
therefore,  that  one  of  two  shall  pay,  is  good  in  an  action  between 
A.  on  one  side,  and  B.  and  G.  on  the  other.  But  here  the  award 
is  to  pay  money,  as  it  is  said,  to  a  third  person,  that  is  to  say,  it  is  to 
be  paid  by  the  defendant  to  Thomas  Sharpe.  An  award,  however, 
to  pay  money  to  a  stranger  would  be  good,  if  it  did  not  appear 
impossible  that  such  payment  could  be  to  the  advantage  of  the 
other  party  to  the  arbitration.  That  is  laid  down  in  Gom.  Dig. 
"Arbitrament,"  E.  7  ;  and  Bird  v.  Bird (2).  If  the  contrary  does 
not  appear,  it  shall  be  intended  to  be  for  his  benefit.  *Now  in  [  *825  j 
this  case,  instead  of  the  contrary  appearing,  it  appears  affirmatively, 
that  it  is  for  the  party's  advantage  that  the  money  should  be  paid 
to  a  stranger;  for  the  money  is  ordered  to  be  paid  to  Mr. 
Thomas  Sharpe,  in  order  that  the  said  Thomas  Sharpe  may 
immediately  pay  it  over  to  the  plaintiff  himself.  Then  it  is 
perfectly  clear  in  this  case  that  it  is  for  the  advantage  of  the  party 
in  favour  of  whom  the  award  is  made.  We  therefore  think  that 
the  defendant  has  failed  to  establish  his  proposition,  that,  at  all 

(1)  Pp.  182,  15,  16,  3rd  ed.  (2)  1  SaUt.  74* 
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adcock      events,  this  award  must  be  bad ;  and  therefore  the  rule  for  arresting 
Wood.       ^^^  judgment  must  be  discharged. 

Rible  to  arrest  the  judgment  discliarged ;    and  rule  to 
enter  a  verdict  for  the  plaintiff  absolute. 


IN    THE    EXCHEQUER    CHAMBER. 


1852.  WOOD   V.  ADCOCK. 

Feb.  6,  7. 

(7  Ex.  468—473 ;  S.  C.  21  L.  J.  Ex.  204;  16  Jur.  251.) 

[  7  Ex.  468  J  A.,  on  the  one  part,  and  B.  and  0.  on  the  other,  mutually  referred  their 

difPerences  to  two  arbitrators,  who  awarded  de  prcemissia  that  B.  should  pay 
to  one  of  the  arbitrators  a  sum  of  money,  and  that  he  should  immediately 
on  receipt  thereof  pay  it  over  to  A. :  Held,  in  the  Exchequer  Chamber,  that, 
if  the  subject-matter  of  the  award  was  a  separate  difference,  it  was  clearly 
good ;  and  that,  if  it  was  a  joint  matter,  the  award  was  good  as  regards  B., 
since  he  could  not  object  to  the  omission  to  adjudicate  on  O.'s  liability. 

Also,  that  the  direction  to  pay  the  money  to  the  arbitrator  did  not  vitiate 
the  award,  as  it  sufficiently  appeared  that  the  payment  was  for  the  benefit 
of  one  of  the  parties. 

This  was  a  writ  of  error  brought  by  the  defendant  below 
upon  the  judgment  of  the  Court  of  Exchequer  in  Adcock  v. 
Wood  (1). 

Hayes  argued  (2)  for  the  plaintiff  in  error  : 

The  award  is  bad  on  two  grounds :  First,  the  submission  is  of 
joint  disputes  between  the  defendant  in  error  of  the  one  part,  and 
the  plaintiff  in  error  and  Sharpies  Adcock  of  the  other  part,  whereas 
the  award  is  in  respect  of  a  sole  matter  in  difference  between  the 
defendant  in  error  and  plaintiff  in  error. 

(Patteson,  J. :  Suppose  a  submission  of  a  claim  by  A.  for  money 
due  to  him  from  B.  and  G. ;  and  an  award  de  pramissis  that  B.  pay 
A.,  would  that  award  be  bad  ?) 

The  arbitrator  ought  to  dispose  of  G.'s  liability. 

(Maulb,  J. :  Suppose  A.  sued  B.  for  a  joint  debt  due  from  B.  and 
G.,  and  there  was  no  plea  in  abatement,  a  jury  might  deal  with 
that.  Or,  suppose  two  persons  indebted  to  a  third,  and,  one  of  the 
former  being  abroad,  the  other  agrees  with  the  latter  to  refer  the 

(1)  Ante,  p.  484  (6  Ex.  814),  where  Maule,  J.,  Wightman,  J.,  Oresswell, 
the  pleadings  are  fully  set  out  J.,  Williams,  J.,  and  Talfourd,  J. 

(2)  Before  Patteson,  J. ,  Coleridge,  J. , 
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claim  to  arbitration,  and  there  is  an  award  that  he  shall  pay,  why        Wood 
is  that  invalid  ?)  adcock. 

If  two  joint  debtors  are  sued,  the  plaintiff  cannot  recover  against 
one  only,  because  he  is  bound  to  prove  a  joint  demand.  In  like 
manner,  where  the  submission  is  of  joint  matters  in  difference,  the 
arbitrator  cannot  award  in  respect  of  a  separate  demand.  AiTwld 
y. Poole  (i),  and  Athelston  v.  Moon  (2),  which  are  cited  as  authorities 
for  the  proposition  laid  down  in  Watson  on  Awards  (8),  and  *referred  [  '^eo  ] 
to  in  the  judgment  of  the  Court  below,  are  distinguishable.  Those 
were  cases  of  a  submission  by  several  persons  of  all  matters  in 
difference  between  them,  which  was  considered  as  importing  all 
matters  which  either  party  had  jointly  or  severally  against  each 
other.  Here,  however,  the  submission  is  by  two  persons  on  the 
one  side,  and  one  on  the  other,  of  certain  differences  between  such 
parties.  All  the  statements  in  the  declaration  relate  to  differences 
of  a  joint  character  only.  Bean  v.  Newbui-y  (4)  decided,  that,  if  two 
persons  of  the  one  part,  and  one  of  the  other  part,  submit  disputes 
between  them  to  arbitration,  an  award  between  one  of  those  two 
persons  and  the  other  is  void. 

(WiGHTMAN,  J. :  In  that  case  the  award  was  not  de  pramissis. 

Williams,  J. :  Where  a  submission  is  between  A.  on  the  one 
side,  and  B.  and  C.  on  the  other,  and  the  arbitrator  awards  that  B. 
shall  do  something,  is  not  the  silence  as  to  G.  equivalent  to  an 
award  that  he  is  to  do  nothing  ?) 

In  Garland  v.  Noble  (6),  the  submission  was  similar  to  the  present, 
and  the  arbitrator's  authority  was  held  to  be  confined  to  matters 
between  the  plaintiffs  respectively  of  the  one  side,  and  both  the 
defendants  of  the  other,  and  therefore  not  to  embrace  differences 
between  the  plaintiffs  and  one  of  the  defendants  separately. 

(Maulb,  J.,  referred  to  Joyce  v.  Haines  (6).) 

That  case  explains  the  distinction  relied  on,  for  there  the  submis- 
sion was  between  the  parties  "  or  any  of  them,"  and  consequently 
included  several  differences.    Morden  v.  Hart  (7)  is  also  an  authority 

(1)  Boll.      Abr.  "Arbitrement"  (4)  1  Lev.  139. 
(D.)  5.  (5)  1  Moore,  187. 

(2)  Com.  Eep.  547.  (6)  Hard.  399. 

(3)  P.  182.  0)  Sty.  471. 
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Wood       to  show  that,  where  joint  matters  are  submitted,  the  arbitrator 

adgock.      must  decide  as  to  all  parties. 

Secondly,  the  award  is  bad,  inasmuch  as  it  directs  the  money  to 
be  paid  to  one  of  the  arbitrators.  The  duty  of  an  arbitrator  is 
limited  strictly  to  determining  the  matters  referred,  and  he  has  no 

[  *470  ]  power  to  constitute  himself  the  ^banker  of  the  parties,  though  he 
may  appoint  a  place  for  payment.  An  award,  which  directs  an  act 
to  be  done  either  to  or  by  a  stranger,  is  void :  Moor  v.  Bedel  (i). 
Dale  V.  Mottram  (2),  Com.  Dig.  tit.  "Arbitrament"  (E.  7),  and  Bird 
V.  Bird  (8),  only  show  that  an  award  of  payment  to  a  stranger  may 
be  good,  if  it  appear  to  be  for  the  benefit  of  the  parties. 

(Maulb,  J. :  Does  it  not  so  appear  in  this  case  ?) 

It  cannot  be  said  that  payment  to  the  arbitrator  is  for  the  benefit 
of  the  party ;  on  the  contrary,  it  is  to  his  detriment,  for  it  diverts 
the  fund  from  its  proper  channel. 

(Maule,  J. :  Suppose  the  award  had  stated,  that  the  arbitrator 
was  authorised  by  the  party  to  receive  the  money  for  him,  and 
such  was  the  fact,  would  not  the  award  be  good  ?  If  so,  it  will  be 
intended  unless  the  contrary  appears.) 

An  arbitrator's  power  is  limited  by  the  terms  of  the  submission, 
and  if  that  does  not  give  him  authority,  none  will  be  intended 
aliwnde. 

(Maulb,  J. :  An  arbitrator  has  power  to  determine  the  mode  of 
payment ;  then  may  he  not  order  money  to  be  paid  to  a  third 
person  for  the  use  of  one  of  the  parties?) 

In  re  Mackay  (4)  expressly  decided,  that  a  direction  in  an  award, 
that  some  of  the  parties  to  the  reference  pay  a  sum  of  money  to 
the  arbitrator,  and  that  he  apply  the  same  in  payment  of  certain 
specified  demands,  is  bad,  although  the  payments  appear  by  the 
tenor  of  the  award  to  be  for  the  benefit  of  the  parties.  The 
principle  of  that  decision  applies  here,  for  the  Court  has  no  control 
over  the  arbitrator,  and  could  not  attach  him,  though  he  refused  to 
pay  over  the  money.  In  Snook  v.  Hellyer{b)y  the  money  was 
ordered  to  be  paid  to  an  agent  of  the  party  entitled,  not  to  the 
arbitrator. 

(1)  Cited  in  Oahom's  case,  10  Co.  (3)  1  Salk.  74. 

Eep.  131  a,  132  a.  (4)  41  E.  R.  456  (2  Ad.  &  El.  356). 

(2)  2  Barnard.  291.  (5)  23  R.  E.  741  (Chit  Eep.  43). 
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(Maulb,  J. :  Your  argument  must  go  to  this  extent,  that  no  facts        Wood 
supplied  by  affidavit  could  render  this  award  good.)  Adcook. 


In  Bmsfield  v.  Bussfield  (i),  *it  was  taken  for  granted  that  an  award       [  •*7i  ] 
of  payment  of  a  sum  of  money  to  an  arbitrator  was  bad. 

(WiGHTMAN,  J. :  There  it  was  to  be  kept  by  him.) 

The  further  argument  having  been  adjourned,  the  Court 
intimated  that  they  would  in  the  mean  time  consider  the  case, 
and  on  the  following  day  said  that  it  was  unnecessary  to  call 
upon 

MeUor  {Macavlay  with  him),  who  appeared  for  the  defendant 
in  error. 

Patteson,  J. : 

This  was  an  action  on  an  award.  The  declaration  states,  that 
certain  disputes  and  differences  had  arisen  and  were  pending 
between  the  plaintiff  of  the  one  part,  and  the  defendant  and  one 
Sharpies  Adcock  of  the  other  part,  and  thereupon  they  mutually 
referred  the  said  disputes  and  differences  to  the  award  of  two 
persons,  T.  Sharpe  and  B.  W.  Inett.  It  then  states,  that  the  arbi- 
trators made  their  award  of  and  concerning  the  matters  in  difference 
80  referred  to  them,  and  did  thereby  award  and  direct  the  defen- 
dant, that  is  Wood  only,  within  a  month  from  the  date  thereof,  to 
pay  to  the  said  T.  Sharpe,  one  of  the  arbitrators,  1602.  18^.  6(2., 
and  did  further  award  and  direct  that  the  said  sum  should  be, 
immediately  upon  the  receipt  thereof,  paid  by  T.  Sharpe  to  the 
plaintiff ;  but  that  the  defendant  Wood  has  not  paid  the  said  sum 
either  to  Sharpe  or  to  the  plaintiff.  There  is  a  plea  denying  the 
promise,  and  also  a  plea  denying  that  any  such  award  was  made. 
That,  however,  is  not  material,  because  the  present  question  is, 
whether  the  judgment  ought  to  have  been  arrested  in  the  Court 
below  upon  a  defect  in  the  declaration.  We  think  it  ought  not. 
The  cases  seemed  to  have  established,  that  a  submission  of 
differences  between  A.  of  the  one  part,  and  B.  and  C.  of  the  other, 
will  justify  a  decision  in  ^respect  of  differences  between  A.  and  B.  [  ^^72  ] 
only,  or  A.  and  C.  only.  This  declaration  is  somewhat  ambiguous ; 
it  does  not  distinctly  show  whether  the  difference  in  respect  of 
which  Wood  was  directed  to  pay  a  certain  sum  of  money  to  the 

(1)  Cro.  Jac.  577. 


494  1852.    EX.  CH.    7  EX.  472—473.  [b.b. 

Wood  use  of  the  plaintiff,  was  a  separate  or  a  joint  liability.  If  it  be 
adoook.  taken  to  be  a  separate  matter,  the  award  would  clearly  be  good, 
according  to  many  of  the  authorities  cited ;  and  if  it  be  taken  to  be 
a  joint  matter,  the  award  would  be  good  as  regards  the  defendant 
Wood.  As  to  whether  it  could  have  been  objected  to  by  Sharpies 
Adcock,  the  party  submitting  along  with  the  defendant,  or  even  by 
the  plaintiff  himself,  we  do  not  give  any  opinion.  As  regards  the 
defendant,  we  think  that  he  can  make  no  objection  to  the  award 
on  that  ground ;  and  therefore  the  first  objection  fails. 

As  to  the  other  objection,  namely,  that  the  award  directs  the 
defendant  to  pay  the  money  to  one  of  the  arbitrators,  who  is 
a  stranger,  to  be  by  him  paid  over  forthwith  to  the  plaintiff,  we 
think  that  fails  also.  There  is  a  distinction  between  an  award 
which  directs  a  thing  to  be  done  by  a  stranger,  and  one  which 
directs  a  thing  to  be  done  to  a  stranger ;  and  the  rule  is,  that  an 
award  directing  a  party  to  pay  money  to  a  stranger  is  not  good, 
unless  it  be  for  the  benefit  of  one  of  the  parties  to  the  submission, 
and  the  onus  of  showing  that  is  thrown  on  the  party  seeking  to 
enforce  the  award.  Now  in  this  case  it  is  plain,  from  the  language 
of  the  award  itself,  that  the  payment  is  intended  for  the  benefit  of 
the  plaintiff,  because  the  money  is  directed  to  be  paid  over  to  him 
immediately  on  the  receipt  of  it.  If  Sbarpe,  the  arbitrator,  to 
whom  the  money  is  directed  to  be  paid,  had  been  the  authorised 
agent  of  the  plaintiff,  no  doubt  the  award  would  have  been  good. 
The  plaintiff  adopts  the  agency  by  this  action,  for  he  states  in  his 
declaration,  that  the  defendant  has  not  paid  the  money  either  to 
Sharpe  or  to  himself,  thereby  treating  the  payment  to  Sharpe  as 

[  *473  ]  an  act  that  would  discharge  the  defendant.  *Still  it  is  said  that 
such  an  adoption  is  not  sufficient,  and  that  it  ought  to  appear  that 
the  award  was  good  at  the  time  it  was  made ;  but  the  case  of  Snook 
V.  Hellyer  is  a  direct  authority  that  the  award  is  good,  although 
the  agency  is  not  shown.  On  the  other  hand,  the  case  of  In  re 
Mackay  is  an  authority  the  other  way ;  but,  in  the  latter  case,  the 
money  was  to  be  applied  by  the  arbitrator  in  various  ways,  and 
not,  as  here,  to  be  paid  over  at  once  ;  and  the  party  ordered  to  pay 
could  not  have  discharged  himself  by  paying  it  to  the  party  entitled, 
as  he  clearly  might  in  the  present  case ;  because  there  can  be  no 
doubt  that  if  the  defendant  had  paid  the  money  to  the  plaintiff, 
that  would  have  satisfied  the  award.  Again,  it  may  well  be 
doubted  whether  this  award  does  make  Sharpe  the  agent  of  the 
plaintiff  to  receive  the  money,  and  whether  it  does  not  rather 
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make  him  the  agent  of  the  defendant  to  pay  it.     If  the  latter,  the       Wood 

defendant  would  have  cast  upon  him  the  obligation  of  seeing  to  its      adoock. 

proper  application  by  Sharpe,  or  of  paying  it  himself  to  the  plaintiff. 

This  view  of  the  case  was  not  discussed  in  argument,  and  does  not 

appear  to  have  been  suggested  either  in  Snook  v.  Hellyer,  or  in 

In  re  Mackay,  and  perhaps  it  may  not  be  a  correct  view.    But 

whether  the  award  makes  Sharpe  the  agent  of  the  plaintiff  or  of 

the  defendant,  we  think  it  sufficiently  appears  that  the  payment 

was  for  the  benefit  of  the  plaintiff;  therefore  the  second  objection 

cannot  be  sustained  ;  and  consequently  the  judgment  of  the  Goubt 

below  must  be  affirmed. 

Judgment  affirmed. 

IN  THE  COUKT  OF  EXCHEQUER. 

LOWE   V.   CAEPENTER  (1).  issi 

June '60. 
(6  Ex.  825—833  ;  S.  C.  20  L.  J.  Ex.  374;  13  Jur.  883.)  

Pleas  of  twenty  and  forty  years  user  respectively,  under  the  Prescription  «-  ^  ^*-  ^^^  J 
Act,  1832  (2  &  3  Will.  IV.  c.  71),  are  not  supported  by  proof  of  user  for  forty 
years  and  upwards  before  the  commencement  of  the  action  to  within  fourteen 
months  of  it.  Some  act  of  user  must  be  shown  to  have  been  exercised  in 
the  year  in  which  the  action  is  brought;  and  semble,  per  Parks,  R,  that 
some  act  of  user  ought  to  be  shown  to  have  been  exercised  at  least  once 
a  year. 

Trespass  quare  claumm  /regit.  The  defendant  pleaded,  first, 
that  for  the  full  period  of  twenty  years  preceding  the  commence- 
ment of  this  suit,  the  occupiers  of  a  farm,  called  &c.,  in  the  said 
parish  &c.,  used  and  enjoyed  as  of  right  and  without  interruption, 
in  respect  of  such  occupation,  a  way  over  the  several  closes  in 
which  the  alleged  trespasses  were  committed,  for  themselves, 
their  servants,  and  horses,  with  waggons  and  other  carriages,  to 
pass  to  and  from  the  said  farm,  called  &c.,  into  a  certain  highway 
in  the  said  parish  at  all  times;  that  within  the  said  period  of 
twenty  years,  and  when  the  alleged  trespasses  were  committed, 
the  defendant  was  the  occupier  of  the  said  farm,  and  used  the 
said  way  to  pass  to  and  from  the  said  farm  to  the  said  highway,  as 
in  the  declaration  alleged,  as  he  lawfully  might  for  the  cause  afore- 
said, and  in  so  doing  the  defendant  committed  the  said  trespasses, 
doing  no  unnecessary  damage,"  &c.  Verification.  The  *second  [  *826  J 
plea  was  a  similar  plea,  claiming  the  right  by  user  of  forty  years. 

{l)J)ieLOlovery.Coleman(lSU)Jj.'R.      BoUins  y.  Verney  (1884)   13  a  B.  D. 
100.  P.  108, 116, 44 L.  J.  0.  P.  66 ;  cited,      804,  309, 53  L.  J.  Q.  B.  430^-A.  0. 
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LowB        The  plaintiflf  replied  by  traversing  the   rights   so   claimed;  and 
Cabpbmteb.   upon  those  replications  issues  were  joined. 

At  the  trial,  before  Patteson,  J.,  at  the  last  Hereford  Assizes,  the 
defendant,  in  support  of  his  pleas,  proved  an  uninterrupted  user 
of  the  road  in  question  for  a  period  of  about  forty-eight  years, 
from  the  year  1799  to  the  autumn  of  1847 ;  but  he  failed  to 
give  any  proof  of  user  during  a  period  of  about  fourteen  months 
next  before  the  commencement  of  the  action,  the  writ  having 
been  sued  out  on  the  14th  of  November,  1849.  It  also  appeared 
that  the  road  had  been  used  during  the  period  in  question  for  the 
cartage  of  timber,  lime,  and  other  produce,  for  the  purposes  of  the 
farm;  but  that  it  had  not  been  used  every  year,  but  only  as 
occasion  required. 

On  the  part  of  the  plaintiff  it  was  contended,  upon  the  authority 
oi  Parker  v.  MitcheU{i),  that  this  evidence  did  not  support  the 
pleas.  The  learned  Judge,  however,  stated  that  he  was  not  altogether 
satisfied  with  that  decision ;  and,  under  his  direction,  a  verdict  was 
found  for  the  defendant  upon  the  above  issues,  leave  being  reserved  - 
to  the  plaintiff  to  move  to  set  that  verdict  aside  and  to  enter  a 
verdict  for  him  with  nominal  damages. 

Greaves  obtained  a  rule  nisi  in  pursuance  of  the  leave  reserved, 
and  also  for  judgment  non  obstante  veredicto,  upon  the  ground  that 
the  pleas  did  not  contain  an  allegation  that  the  enjoyment  was  for 
the  period  of  twenty  and  forty  years  respectively  "  next "  before  the 
commencement  of  the  suit. 

Whateley  showed  cause : 

The  question  in  this  case  turns  upon  the  true  construction  of 
several  sections  of  the  Prescription  Act,  2  &  3  Will.  IV.  c.  71 ;  and 
[  *d27  ]  the  defendant  contends  *that  the  evidence  supported  the  pleas.  The 
second  section,  in  substance,  enacts,  that  no  claim  which  may  be 
lawfully  made  at  the  common  law  by  custom,  prescription,  or 
grant,  to  any  way  or  other  easement,  when  such  way  shall  have 
been  actually  enjoyed  by  any  person  claiming  right  thereto,  without 
interruption,  for  the  full  period  of  twenty  years,  shall  be  defeated 
by  showing  only  that  such  way  was  first  enjoyed  at  any  time 
prior  to  such  period  of  twenty  years ;  but,  nevertheless,  that  such 
claim  may  be  defeated  in  any  other  manner  in  which  it  is  now 
liable   to  be  defeated;   and    where  such  way  shall  have  been  so 

(1)  52  E.  E.  610  (11  Ad.  &  El.  788). 
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enjoyed  as  aforesaid  for  the  full  period  of  forty  years,  the  right       lowb 

shall  be  deemed  indefeasible,  unless  enjoyed  under  some  agreement   cabpenteb. 

in  writing.     And  the  fourth  section   enacts,  that  "each  of  the 

respective  periods  of  years  hereinbefore  mentioned  shall  be  deemed 

and  taken  to  be  the  period  next   before  some  suit    or    action, 

wherein  the  claim  or  matter,  to  which  such  period  may  relate 

shall  have  been  or  shall  be  brought  into  question ;  and  no  act 

or  other   matter  shall   be   deemed  to  be  an  interruption  within 

the  meaning  of  this  statute,  unless  the  same  shall  have  been  or 

shall  be   submitted  to  or  acquiesced  in  for  one  year  after  the 

party  interrupted  shall  have  had  or  shall  have  notice  thereof, 

and  of  the  person  making  or  authorising  the  same  to  be  made." 

The  defendant  having  proved  an  uninterrupted  enjoyment  of  the  way 

in  question  for  a  period  of  forty  years  and  upwards  prior  to  action 

brought,  did  not  lose  the  right  by  failing  to  show  an  annual  user. 

(Parke,  B.  :  Does  not  the  statute  require  the  user  to  be  an 
annual  one  ?  The  statute  can  hardly  be  taken  to  apply  to  cases 
where  the  rights  mentioned  in  it  are  used  at  intervals  of  two  or 
three  years;  for  in  such  cases  a  party  could  not  acquiesce  for 
one  year  under  the  4th  section,  if  "  the  act  or  matter  "  is  done  only 
at  intervals  of  two  or  three  years.  According  to  this  section,  there 
must  be  an  annual  user,  or  at  least  some  act  of  that  character  must 
take  place  in  each  *year.  [  *828  ] 

Platt,  B.  :  What  meaning  do  you  give  to  the  6th  section  ?  for, 
according  to  your  argument,  the  proof  of  an  enjoyment  for  eighteen 
years  would  establish  a  plea  alleging  the  enjoyment  to  have  been 
for  twenty  years.  For  that  section  provides,  that  no  presump- 
tion shall  be  made  in  support  of  any  claim,  upon  proof  of  the 
enjoyment  of  the  right  for  any  less  period  or  number  of  years 
than  for  such  period  or  number  mentioned  in  the  Act  as  may  be 
applicable  to  the  case  and  nature  of  the  claim.) 

The  meaning  of  the  statute  is  this,  that,  if  an  enjoyment  for  less 
than  twenty  or  forty  years  be  proved,  no  presumption  can  be 
made;  but  if  proof  of  an  enjoyment  of  the  full  period  be 
given,  it  is  a  question  for  the  jury  to  determine  whether  the 
enjoyment  did  not  continue  up  to  the  commencement  of  the  suit. 

(Mabtin,    B.  :  My  brother  Pareb,  in   Ward  v.  Robins  {i)  says, 

(1)  71  E.  E.  e45  (15  M.  &  W.  241). 
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Lowe  "  The  defendant  only  undertakes  to  show  twenty  years'  enjoyment 
Cabpeittbr.  continually  up  to  the  commencement  of  the  suit ; "  and  after  stating 
that  to  be  the  essence  of  the  defence,  he  proceeds :  "  the  Act  of 
Parliament  is  so  worded,  that  though  there  have  been  fifty 
years'  enjoyment  up  to  the  time  of  the  act  done,  that  is  no 
defence,  unless  it  continues  up  to  the  time  of  the  commencement 
of  the  suit.") 

The  statute  would  become  inoperative,  if  so  construed  as  to  require 
proof  of  enjoyment  during  every  moment  of  the  prescribed  period ; 
the  enjoyment  need  only  be  co-extensive  with  the  wants  of  the 
party  claiming  the  right.  This  view  is  supported  by  Flight  v. 
Thomas  (i).  In  Hall  v.  Swift  (2),  Tindal,  Ch.  J.,  says,  "  The  second 
objection  is,  that  though  the  stream  was  proved  to  have  flowed  to 
the  plaintiff's  premises  more  than  twenty  years  ago,  yet  as  there 
was  some  interruption  before  the  twenty  years  began  to  run,  and 
the  stream  did  not  run  again  in  its  former  course  till  within  nine- 
teen years,  there  is  a  want  of  suflScient  evidence  to  support  the 
[  •829  ]  plaintiff's  *claim.  But  it  would  be  very  dangerous  to  hold,  that  a 
party  should  lose  his  right  in  consequence  of  such  an  interruption. 
If  such  were  the  rule,  the  accident  of  a  dry  season,  or  other  causes 
over  which  the  party  could  have  no  control,  might  deprive  him  of 
a  right  established  by  the  longest  course  of  enjoyment." 

(Aldebbon,  B.  :  It  seems  to  me  to  be  impossible  to  distinguish  this 
case  from  that  of  Parker  v.  Mitchell  (3).) 

The  authority  of  that  decision  is  shaken  by  Carr  v.  Foster  (4) ;  and 
Patteson,  J.,  also,  at  the  trial  of  the  present  action,  expressed  him- 
self to  that  effect.  In  the  latter  case  it  was  held,  that  where  there 
is  proof  of  the  enjoyment  of  the  right  at  the  time  the  action  was 
brought,  and  thirty  years  before,  but  disused  during  any  part  of 
the  intermediate  time,  it  is  always  a  question  for  the  jury  whether 
at  that  time  the  right  had  ceased,  or  was  still  substantially  enjoyed. 
Upon  that  authority,  the  defendant  submits  that  it  was  a  question 
for  the  jury  whether  the  enjoyment  continued  up  to  the  commence* 
ment  of  the  action. 

As  to  the  application  for  judgment  non  obstante  veredicto,  on  the 
ground  that  the  pleas  do  not  allege  the  enjoyment  to  have  been 

(1)  62  K.  fi.  468  (11  Ad.  &  El.  688).    (3)  52  K.  B.  510  (11  Ad.  &  El.  788). 

(2)  44  B.  E.  726  (4  Bing.  N.  C.  381),    (4)  61  R  B.  321  (3  Q,  B.  681), 
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"  next "  before  the  commencement  of  the  suit,  Jones  v.  Price  (i)  is        Lowe 
precisely  in  point.  Cabpentbb. 

Greaves  in  support  of  the  rule  : 

Assuming  the  pleas  to  be  good  in  substance,  they  were  not 
supported  by  the  evidence.  The  defendant  is  bound  clearly  to  make 
out  the  existence  of  the  right  he  sets  up,  inasmuch  as  it  is  adverse 
to  the  rights  of  the  true  owner  of  the  soil,  and  the  claimant  derives 
a  benefit  from  the  statute.  He  must,  therefore,  show  a  substantial, 
though  not  necessarily  a  daily,  user  from  the  teitninus  a  qxw  to 
the  terminus  ad  qttsm,  as  required  by  the  statute.  And,  therefore, 
proof  of  eighteen  years'  enjoyment  will  not  support  a  plea  which 
alleges  the  right  to  have  existed  for  twenty  years.  Where  it  is 
doubtful  whether  *the  user,  during  a  portion  of  the  alleged  time,  f  *^^  1 
was  a  user  of  right,  in  that  case,  and  there  only,  can  the  antecedent 
time  be  taken  into  consideration  to  explain  it.  Acts  of  user  are 
best  known  to  the  party  exercising  them,  and  in  many  cases  the 
party  against  whom  the  right  is  claimed  may  be  wholly  ignorant  of 
them.  The  following  cases  may  be  referred  to,  as  showing  that 
there  must  be  an  actual  user  within  a  year  of  the  commencement 
of  the  suit,  and  that  no  presumption  can  be  made  of  the  continuance 
of  the  enjoyment  within  that  period  without  the  requisite  proof : 
Wright  v.  Williams  {2),  Onley  v.  Gardiner  {z)^  Jones  v.  Price  (l), 
Richards  v.  Fry  (4). 

(Aldbrson,  B.,  referred  to  Bailey  v.  Appleyard  (5).) 

Parker  v.  Mitchell  is  expressly  in  point.  Carr  v.  Foster  is  dis- 
tinguishable from  the  present  case,  upon  several  grounds :  First,  the 
declaration  there  was  general,  and  might  have  been  supported 
by  proof  of  an  immemorial  right,  independent  of  the  statute; 
secondly,  the  right  was  a  right  of  common,  and  different  patches  of 
common  might  be  used  at  different  periods  of  the  year ;  thirdly,  the 
non-user  was  explained  by  showing  that  the  commoner  had  no  cattle 
at  the  time ;  and  lastly,  it  was  there  assumed  that  sufficient  proof 
existed  of  the  user  at  each  of  the  prescribed  termini ;  and  the  Goubt 
merely  decided  that,  in  such  case,  it  was  a  question  for  the  jury  to 
say  whether  the  right  had  not  been  substantially  enjoyed  during  the 
intermediate  time.     (He  was  then  stopped  by  the  Court.) 


(1)  3  Bing.  N.  0.  62.  (4)  45  E.  E.  816  (7  Ad.  &  El. 

(2)  46  E.  E.  265  (1  M.  &  W.  77).      (5)  47  E.  E.  537  (8  Ad.  &  El.  161). 

(3)  51  E  E.  704  (4  M.  &  W.  496). 
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Lowe        Parkb,  B.  : 
Cabpenteb.       It  is  not  necessary  to  hear  any  further  argument  from  Mr.  Greaves, 
as  we  all  think  the  rule  must  be  absolute  to  enter  a  verdict  for  the 
plaintiff  upon  these  issues,  with  nominal  damages,  unless  the  defen- 
dant will  pay  the  costs  of  the  action,  and  amend  his  pleadings  by 
[  •831  ]       *putting  on  the  record  pleas  of  a  right  by  prescription,  or  of  a  non- 
existing  grant,  if  he  thinks  that  he  can  support  them.    Parker  v. 
MitcheU  is  precisely  in  point.     In  the  absence  of  any  decision  upon 
the  question,  I  should  have  been  inclined  to  think  that  the  statute 
applied  to  cases  where  there  has  been  a  frequent  exercise  of  the  sup- 
posed right,  at  least  once  a  year ;  for  one  of  the  clauses  in  the  statute 
says,  that  **  no  act  or  other  matter  shall  be  deemed  an  interruption 
unless  submitted  to  or  acquiesced  in  for  one  year,"  which  evidently 
points  to  that  description  of  right  which  is  exercised  at  least  once  a 
year,  and  which,  if  interrupted  for  a  year,  is  defeated.    However, 
the  case  of  Parker  v.  MitcheU  decides  that  there  must  be   some 
enjoyment  at  the  end  of  the  time  mentioned,   as  well  as  at  the 
beginning;  which  means,  I  think,  an  actual  and  not  merely  a 
constructive  enjoyment  during  that  period.     There  is  some  difficulty 
in  reconciling  the  two  decisions  of  Carr  v.  Foster  and  Parker  v. 
Mitchell;  although  that  may  perhaps  be  effected,  by  observing  a 
distinction  between  enjoyment  at  the  commencement  and  termina- 
tion of  the  periods,  and  during  the  intermediate  time.    If,  on  the 
other  hand,  the  two  decisions  are  to  be  considered  as  irreconcileable, 
I  think  the  more  correct  view  is  this,  that  no  right  can  be  obtained 
unless  a  user  be  proved  of  the  easement  at  least  once  a  year  during 
the  prescribed   periods.     There  is   no  doubt  much  difficulty  in 
carrying  the  statute  into  effect,  and  it  affords  an  instance  of  the 
difficulty  which  attends  the  alteration  of  the  law,  where  that 
alteration  is  for  the  purpose  of  putting  an  end  to  questions  of  doubt ; 
indeed,  in  many  cases,  greater  doubts  are  raised  by  the  proposed 
alteration  than  had  existed  before.    But  I  think  that  Parker  v. 
Mitchell  is  a  correct  decision.     The  statute  requires  (as  has  already 
been  explained  by  the  judgment  of  this  Court  in  Ward  v.  Robins) 
that  the  period  of  the  duration  of  the  enjoyment  should  be  for  the 
whole  period  of  twenty  or  thirty  years,  &c.  up  to  the  commence- 
[  *832  ]       ment  of  *the  suit.     It  is  quite  impossible  that  the  acts  of  user 
should  continue  to  the  very  moment  of  action  brought,  or  that  they 
should  be  continued  to  within  a  week  or  month  of  that  time ;  but 
I  think  that,  according  to  the  true  construction  of  the  statute, 
some  act  of  that  description  must  take  place  within  each  year. 
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Aldbrson,  B.  :  Lowe 

r.  . 

I  am  of  the  same  opinion.  Parker  v.  Mitchell  decides  that  enjoy-  Carpbntbr 
ment  daring  the  last  year  is  material;  and  Bailey  v.  Appleyard 
decides  that  the  enjoyment  must  be  daring  the  first  year ;  and  Carr 
V.  Foster  seems  to  intimate  that  the  intermediate  time  is  not  so 
material.  Whether  that  distinction  be  soand  or  not,  it  appears  to 
me  to  be  a  very  convenient  one ;  for  one  or  two  witnesses  might  be 
sufficient  to  prove  the  enjoyment  at  the  commencement  and  expira- 
tion of  the  term,  whereas  it  might  require  forty  witnesses  to  prove 
the  exercise  of  the  enjoyment  during  the  whole  of  the  intermediate 
time. 

Platt,  B.  : 

The  Act  of  Parliament  says,  that  the  right  shall  not  be  gained 
except  by  enjoyment  for  the  full  periods  specified  in  the  several 
clauses  of  the  Act.  The  4th  section  expressly  points  out  the  time 
from  which  the  enjoyment  is  to  run.  In  this  case  no  such  proof 
has  been  given ;  and  therefore  the  case  of  Parker  v.  MitcheU, 
which  appears  to  me  to  be  perfectly  good  law,  in  truth  governs  the 
present. 

Mabtin,  B.  : 

I  am  of  the  same  opinion.  The  question  turns  upon  the  true 
construction  of  this  Act  of  Parliament,  which,  according  to  the 
general  rule,  must  be  read  according  to  its  ordinary  grammatical 
construction.  It  says,  that  the  right  must  arise  from  actual  enjoy* 
ment  during  a  certain  number  of  years  next  before  the  commence- 
ment of  the  suit ;  and  the  4th  section  points  out  the  time  from 
which  the  calculation  is  to  be  made.  How  then  can  it  be  said  that 
a  man  has  enjoyed  for  the  whole  period  prescribed,  *when  a  whole  [  *833  ] 
year  and  upwards  of  that  time  is  deficient?  Parker  v.  Mitchell 
appears  to  me  to  be  good  law ;  and  Ward  v.  Robins  gives  the  correct 
view  of  the  statute. 

Rule  absolute. 
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1851.  PEARS  V.  WILSON. 

'^^Xll^lO.^'         (®  ^^'  833—838  ;  S.  C.  20  L.  J.  Ex.  381 ;  16  Jur.  932 ;  2  L.  M.  &  P.  615.) 

Where  real  and  peraoDal  property  is  left  by  will  to  executors,  upon  trust 
[  833  ]  1^  g^U^  j^jj^^  ^f^^  paying  certain  legacies,  to  divide  the  residue  among 

certain  persons,  the  share  in  such  residue  is  a  ** legacy"  within  the 
66th  section  (I)  of  the  9  &  10  Vict,  a  96,  and  the  county  court  has  juris- 
diction to  adjudicate  on  a  claim  made  by  one  of  such  persons  for  his  share 
in  the  residue,  in  a  plaint  against  the  executors. 

Udall  had  in  this  case  obtained  a  rule,  calling  on  the  plaintiff, 
and  the  Judge  of  the  County  Court  of  Durham,  to  show  cause  why 
a  writ  of  prohibition  should  not  issue  to  the  Judge,  to  restrain  him 
from  further  proceeding  in  the  plaint  in  the  affidavits  mentioned. 

It  appeared  by  the  affidavits,  that  the  plaintiff,  as  administrator 
of  his  wife,  had  entered  a  plaint  in  the  County  Court  of  Durham, 
held  at  South  Shields,  to  recover  the  sum  of  84Z.  lis.,  "  the  amount 
of  a  legacy  "  under  a  will,  claimed  by  the  plaintiff  as  due  to  the 
estate  of  his  wife.    The  summons  was  as  follows : 

"  In   the  County  Court  of  Durham,  at  South  Shields.    John 

Pears,  administrator  of  his  late  wife  Mary  Pears,  deceased, 

plaintiff,   against    James    Wilson,   executor    of   the  will   of 

Christopher    Thew,    late    of    South     Shields,    ship-owner, 

deceased,  defendant. 

''  You  are  hereby  summoned  to  appear  at  a  county  court  to  be 

holden  at  South  Shields,  on  the  17th  of  March,  1851,  at  ten,  to 

answer  the  above-named  plaintiff  in  an  action  on  contract,  for  that 

you  are  indebted  to  the  plaintiff  in  842.  14^.,  being  a  fourth  part  of 

a  sixth  share  of  the  residue  of  the  estate  and  effects  of  Christopher 

Thew,  late  of  the  borough  of  South  Shields,  ship-owner,  deceased, 

to  which  Mary  Pears,  the  late  wife  of  the  plaintiff,  was  entitled 

under  the  will  of  the  said  Christopher  Thew  deceased,  bearing  date 

[  *s^i  ]      *the  8th  of  June,  1841,  as  one  of  the  four  children  of  the  said 

testator's  sister  Mary  Purdy,  of  which  will  you  are  an  executor, 

together  with  interest  from  the  18th  day  of  March,  1845,  to  the 

20th   day   of  February   inst.,    at    42.    per    cent.,    amounting   to 

81.  18a.  Si.,  making  together  482.  7s.  Sd.,  and  for  money  found 

due  from  you  to  the  plaintiff  on  an  account  stated  between  you,  the 

particulars  of  which  are  hereunto  annexed,  &c. 

"  Given  under  the  seal  of  the  said  court,  18th  February,  1851. 
**  John  Edwin  Marshall,  clerk  of  the  court. 
-  "  C.  A.  Wawn,  assistant-clerk. 

(1)  See  now  County  Courts  Act,  1888  (51  &  52  Vict.  c.  43),  s.  58.— A.  C. 
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Peabs 

*Debt  or  claim 43     7     8  Wilson. 

Costs,  summons  and  service 
Paying  money  into  and  out  of  court,  entering 
satisfaction,  &c. 


*'  To  James  Wilson,  executor  of  the  will  of  Christopher  Thew, 
late  of  South  Shields,  ship-owner,  deceased,  the  above-named 
defendant." 

The  particulars  of  demand  stated,  that  the  plaint  was  brought  to 
recover  "  the  sum  of  342.  14s.,  being  a  fourth  part  of  a  sixth  share 
of  the  residue  of  the  estate  and  effects  of  Christopher  Thew,  late  of 
the  borough  of  South  Shields,  ship-owner,  deceased,  to  which  Mary 
Pears,  deceased,  the  late  wife  of  the  plaintiff,  was  entitled  under  the 
will  of  the  said  Christopher  Thew  deceased,  bearing  date  the  8th  of 
June,  1841,  as  one  of  the  four  children  of  the  said  testator's  sister 
Mary  Purdy,  together  with  interest  thereon  from  the  13th  of  March, 
1845,  to  the  20th  of  February,  1851,  at  4Z.  per  cent.,  amounting  to 
8Z.  13s.  3d.,  making  together  the  sum  of  43Z.  7a.  Sd.'* 

On  the  hearing  of  the  cause,  it  appeared  that  C.  Thew,  *by  his  [  •835  ] 
will,  in  1841,  devised  and  bequeathed  to  C.  Mould  and  J.  Wilson, 
their  executors,  administrators,  and  assigns,  all  his  furniture,  &c., 
leasehold  messuage,  &c.,  in  trust  for  certain  purposes;  and  he 
bequeathed  the  residue  of  his  property  to  Mould  and  Wilson, 
upon  trust,  as  to  one  sixth  part  or  share,  to  pay  the  same  equally 
between  the  children  of  his  sister  Mary  Purdy ;  and  the  testator 
did  "  thereby  nominate  and  appoint  Mould  and  Wilson  executors 
and  trustees  "  of  his  will.  Shortly  after  this  will  had  been  made. 
Mould  died ;  and  in  1842  the  testator  added  a  codicil  to  his  will, 
which,  after  reciting  the  death  of  Mould,  one  of  his  executors, 
proceeded  as  follows :  "  Now  I  do  hereby  appoint  J.  Elstob,  of  &c., 
to  be  an  executor  of  my  said  will  in  the  room  and  stead  of  the  said 
C.  Mould  deceased,  and  to  act  in  conjunction  with  the  other 
executor  in  my  said  will."  The  plaintiff's  late  wife  was  one  of 
the  four  children  of  Mary  Purdy,  and  was  as  such  entitled  to  a 
share  of  the  residue  of  the  residuary  estate  of  the  testator.  It 
appeared  that  the  defendant  had  received  the  proceeds  of  the  sale 
of  the  testator's  estate,  but  he  had  not  paid,  either  to  the  plaintiff's 
wife  or  to  the  plaintiff,  the  share  sought  to  be  recovered  in  the 
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peasb  present  action.  On  the  part  of  the  defendant  it  was  contended, 
Wilson.  ^^^^  ^^^  share  of  the  residuary  estate  of  the  testator  was  not  "  a 
legacy  "  within  the  true  meaning  of  the  9  &  10  Vict.  c.  95,  s.  65  (i), 
and  consequently  that  the  county  court  had  no  jurisdiction  in  the 
matter.  The  Judge  overruled  the  objection,  and  gave  judgment  for 
the  amount  claimed.    The  following  is  the  order : 

"  In  the  County  Court  of  Durham.    Between  John  Pears,  adminis- 
trator of  his  late  wife  Mary  Pears,  deceased,  plaintiff,  and 
James  Wilson,   executor  of  the  will  of  Christopher  Thew, 
late  of  South  Shields,     ship-owner,  deceased,  defendant. 
'*  Upon  hearing  this  cause  at  a  court  holden  at  South  Shields 
[  *836  ]      aforesaid,  on  the  21st  day  of  April  instant,  it  is  adjudged  *that  the 
said  plaintiff  do  recover  against  the  said  defendant  the   sum  of 
48Z.  7s.  Qd.  for  his  debt,  together  with  the  costs  of  suit,  amounting 
to  the  sum  of  61.  6s.  lOd.    And  it   is  ordered,    that   the   said 
defendant  do  pay  the  same  to  the  clerk  of  the  court  at  his  office 
in  South  Shields,  on  or  before  the  12th  day  of  May  next. 
"  Given  under  the  seal  of  the  court  this  21st  day  of  April,  1851. 
"By  the  Court, 

**  John  Edwin  Mabshall,  clerk. 
"  C.  A.  Wawn,  assistant-clerk. 
£    s.    d. 

"  Debt  and  costs 49  16    1 

Paying  into  and  out  of  court  .        .        .086 

49  19    7" 


Unthank  showed  cause  (June  14  and  21)  : 
First,  assuming  the  share  of  the  residuary  estate  not  to  be  a 
legacy  within  the  9  &  10  Vict.  c.  95,  there  is  no  ground  for  a 
prohibition  after  sentence,  and  where  there  is  no  excess  of 
jurisdiction  apparent  upon  the  face  of  the  proceedings  :  Com.  Dig. 
"  Prohibition  "  (D.),  Ricketts  v.  Bodenham  (2),  Buggin  v.  Bennett  (8), 
Blacquiere  v.  Hawkins  (4),  Argyle  v.  Hunt  (6),  Roberts  v.  Hwnby{e). 
The  county  courts  are,  by  the  59th  section  (7)  of  the  9  &  10  Vict, 
c.  95,  made  courts  of  record ;  and  by  the  111th  section  (s),  a  note  of 
all  the  plaints  is  to  be  entered  in  a  book.    If  the  opinion  of  the 

(1)  See  now  County  Courts  Act,  1888         (5)  1  Str.  187. 

(51  &  62  Vict.  c.  43),  s.  58.— A.  C.  (6)  49  B.  E.  535  (3  M.  &  W.  120). 

(2)  43  E.  B.  384  (4  Ad.  &  EL  433).  (7)  County  Courts  Act,  1888  (51  &  62 

(3)  4  Burr.  2035.  Vict.  c.  43),  s.  5. 

(4)  Doug.  363.  (8)  lb,  a.  28. 
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Judge  was  incorrect  upon  the  matter,  as  the  amount  exceeds  20Z.,        peabs 
the  defendant  might  have  appealed  under  the  18  &  14  Vict.  c.  61  (i).      wilbon. 

(Parke,  B.  :  The  defendant  objected  at  the  hearing  of  the  cause, 
but  the  Judge  gave  judgment  against  him.  If  we  were  to  direct 
that  the  defendant  should  declare  in  prohibition,  the  plaintiff  would 
have  to  show  that  the  court  had  jurisdiction.  Some  entry  ought  to 
have  been  made  of  *the  proceedings  in  the  county  court,  and  the  ^  *®^^  ^ 
Judge  ought  to  have  taken  a  note  of  the  objection  made  by  the 
defendant  upon  those  proceedings.  For  my  part,  I  think  we  ought 
to  treat  the  matter  as  if  the  entry  had  been  made.) 

Secondly  :  The  subject-matter  of  the  plaint  is  a  legacy.  In  Swin- 
burne on  Wills,  p.  17,  it  is  laid  down  that  ^'  a  legacy  (otherwise 
termed  by  our  common  lawyers  a  devise),  is  a  gift  left  by  the 
deceased,  to  be  paid  or  performed  by  the  executor  or  administrator.'' 
In  one  sense  of  the  term,  this  is  a  trust ;  but  the  executor  may  be 
compelled  to  pay  it  as  an  account  stated  with  him. 

UdaU,  in  support  of  the  rule,  was  requested  by  the  Court  to 
confine  his  argument  to  the  last  question  : 

The  subject-matter  of  the  plaintiff's  claim  is  a  trust,  and  not 
a  legacy.  The  defendant  by  the  will  is  appointed  trustee.  The 
rights  of  a  trustee  and  of  an  executor  differ.  The  defendant,  though 
named  as  executor  in  the  will,  need  not  have  acted  as  such.  If  the 
defendant  had  not  administered,  and  Elstob  had  been  a  debtor,  and 
the  defendant  had  sued  him,  a  release  by  the  cestui  que  trust  would 
not  have  been  any  answer  to  the  action.  The  defendant  is,  there- 
fore, trustee  under  the  will,  and  the  plaintiff's  remedy  is  in  a  court 
of  equity.    [Upon  the  other  point  he  referred  to  Oould  v.  Capper  (2).] 

Cur.  adv.  vvlt. 
Pabkb,  B.,  now  said  : 

This  was  a  motion  for  a  prohibition  to  a  Judge  of  a  county  court, 
to  restrain  him  from  further  proceeding  in  this  case.  And  the 
simple  question  is,  whether  the  share  of  the  residue  in  certain 
property,  left  by  the  will  of  the  testator,  Thew,  to  the  plaintiff's 
wife,  is  a  legacy,  within  the  true. meaning  of  that  term  in  the  66th 
section  (8)  of  the  9  &  10  Vict.  c.  95.  The  testator,  by  his  will, 
after  leaving  several  pecuniary  legacies,  bequeathed  *the  residue  of      [  *838  ] 

(1)  County  Courts  Act,  1888  (51  &  52      1  Smith,  528).    . 

Vict.  c.  43),  8. 120.  (3)  See  now  County  Courts  Act,  1888 

(2)  7    B.    E.    765    (5    East,   345 ;      (51  &  52  Vict  c.  43),  s.  58.— A.  0. 
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Pbarb  his  estate,  with  certain  directions  to  his  executors,  as  trustees,  to 
Wilson,  pay  it  to  different  persons,  and,  amongst  others,  to  the  plaintiff's 
wife.  The  testator  did  not  simply  direct  the  executors  to  pay  it  to 
the  plaintiff's  wife  as  a  legatee,  but  he  left  it  to  the  defendant  and 
his  co-executor  as  trustees.  We  do  not  think  that  the  substitution 
of  Elstob  for  Mould  by  the  codicil  affects  the  question,  whether 
Elstob  be  considered  as  substituted  as  trustee  or  executor,  or  as 
both.  That  fact  cannot  alter  the  defendant's  position.  We  have 
consulted  Lord  Granworth  upon  the  question,  and  he  agrees  with 
us  in  thinking  that  this  is  a  legacy.  In  truth,  every  legacy  includes 
a  trust,  for  in  a  certain  sense  it  is  a  trust  in  the  executor  to  pay  it  to 
the  legatee.  In  the  present  case,  there  was  no  necessity  for  the 
intervention  of  a  trustee  for  the  execution  of  the  trust,  inasmuch  as 
it  was  a  simple  direction  to  hold  in  trust  for  a  person  who  was 
neither  an  infant  nor  a  feme  covert.  As  we  are,  therefore,  of 
opinion  that  this  was  a  legacy  within  the  65th  section  of  the  9  &  10 
Vict.  c.  95,  the  county  court  Judge  had  jurisdiction  in  the  matter ; 
and  it  becomes  unnecessary  to  consider  the  other  point,  namely, 
whether  a  prohibition  can  be  granted  in  cases  where  no  defect  is 
apparent  upon  the  face  of  the  proceedings.  We  may  however  say, 
that  we  think  it  is  incumbent  on  the  Judge  of  a  county  court,  upon  an 
objection  being  made  to  his  jurisdiction,  to  set  out  the  facts  upon 
the  proceedings,  so  that  the  superior  Courts  may  be  enabled  to  see 
upon  what  the  Judge  has  proceeded.  These  courts  are  courts  of 
record ;  and  unless  it  appears  upon  the  face  of  the  proceedings  that 
there  is  a  defect  of  jurisdiction,  the  subject  might  be  left  without 
redress.  In  the  present  case,  the  rule  will  be  discharged,  but  with- 
out costs,  as  we  have  entertained  much  doubt  upon  the  principal 

question  argued  before  us. 

Rule  discharged,  without  costs. 


1861.  FOSTER  V.  DAWBER(l). 

'''*%0.^'  ^^'  (6  Ex.  839—854 ;  S.  0.  20  L.  J.  Ex.  385.) 

'7"  ^  assumpsit,  the  first  count  of  the  declaration  was  on  a  promissory 

L  ^^^  J  note  dated  7th  December,  1845,  made  by  the  defendant  for  payment  of  500/. 

and  interest,  on  demand,  to  J.  C,  the  plaintiffs  testator.  The  second 
count  was  on  a  siniilar  note  for  500Z»,  dated  20th  January,  1846.  The  Ihiid 
count  was  for  money  lent  by  J.  C.  to  the  defendant,  and  for  interest  and 
money  due  from  the  defendant  to  J.  C.  on  an  account  stated.    Pleas,  to  the 

(1)  Cited,  Abrey  v.  Crux  (1869)  L.  R  [1894]  1  Ch.  231,   264,  63  L.  J.   Ch. 

5  0.  P.  87, 44,  39  L.  J.  C.  P.  9 ;  Morgan  41,  70  L.  T.  541,  C.  A. ;  Edwards  v. 

V.  Bowlands  (1872)  L.  B.  7  a  B.  493,  Walters  [1896]  2  Ch.  157,    161,  166, 

498,  41  L.  J.  Q.  B.  187;  Tn  re  Sameraet  171,  65  L.  J.  Ch.  557,  C.  A.— A.  C. 


VOL.  LXXXVI.J 


1851.     EX.     6  EX.  889. 


607 


first  and  second  counts :  first,  payment ;  secondly,  that,  after  the  making  of 
the  notes,  and  before  demand  of  the  sums  therein  mentioned,  or  of  any 
interest  thereon,  J.  Clark  exonerated  and  discharged  the  defendant  from 
payment  of  the  notes  ;  thirdly,  that,  after  the  making  of  the  notes,  it  was 
agreed  between  J.  C.  and  the  defendant,  that  the  latter  should  purchase, 
with  his  own  money,  a  piece  of  paper  marked  with  a  lOa,  receipt  stamp,  and 
should  write  on  it  as  follows :  ''Hull,  16  February,  1846.  Beceived  of  R 
Dawber  (the  defendant)  the  sum  of  1,080/.,  being  the  interest  and  principal 
on  two  notes,  dated  December,  1845,  and  January,  1846,  and  in  full  of  all 
demands ;  "  and  that  the  defendant  should  suffer  J.  0.  to  sign  the  same ;  and 
that  such  agreement  and  purchase  of  the  piece  of  paper  so  stamped,  and 
such  writing  on  by  defendant,  and  permitting  J.  0.  to  sign  the  same,  should 
be  accepted  by  J.  C.  in  fuU  satisfaction  and  discharge  of  the  causes  o^ 
action.  To  the  residue  of  the  declaration :  fourthly,  non  asaumpait ;  fifthly, 
payment;  sixthly,  the  Statute  of  Limitations;  and,  seventhly,  a  plea  similar 
to  the  third.  Beplications,  to  the  first  and  fifth  pleas,  denial  of  payment ; 
to  the  second  plea,  de  injuHd  ;  to  the  third  and  seventh  pleas,  that  it  was 
not  agreed  modo  et  /ormd  ;  to  the  sixth  plea,  that  the  causes  of  action  did 
accrue  within  six  years.  At  the  trial,  it  appeared  from  the  defendant's 
answer  to  a  bill  of  discovery,  that,  in  the  years  1835  and  1842,  J.  C.  lent  to 
the  defendant  two  sums  of  500/.,  upon  the  security  of  his  promissory  notes, 
payable  on  demand,  with  interest  The  interest  was  duly  paid,  and  memo- 
randa thereof  indorsed  by  J.  0.  on  the  backs  of  the  notes.  At  length,  the 
backs  of  the  notes  being  covered  with  these  memoranda,  it  was  arranged 
between  J.  C.  and  the  defendant,  that  new  promissory  notes  should  be  sub- 
stituted, and  accordingly  the  defendant  gave  J.  C.  the  notes  on  which  this 
action  was  brought.  In  February,  1846,  J.  G.  told  the  defendant  that  he 
intended  to  give  him  the  1,000/.  secured  by  the  promissory  notes,  and  he 
wished  to  give  the  defendant  a  release  and  discharge  for  the  same  and 
interest  due  thereon,  and  he  directed  the  defendant  to  write  out  a  receipt 
for  such  1,000/.  and  interest,  for  him,  J.  C,  to  sign  as  a  release  and  dis- 
charge; and  thereupon  the  defendant  purchased  a  10«.  receipt  stamp,  and 
wrote  thereon  the  receipt  mentioned  in  the  third  plea ;  which  J.  C.  signed, 
and  delivered  to  the  defendant,  with  the  express  object  of  releasing  him 
from  payment  of  the  1,000/.  and  interest.  No  interest  was  afterwards 
applied  for  or  paid.  J.  C.  subsequently  died,  having  bequeathed  the  notes 
in  question  to  the  plaintiff.  This  action  was  commenced  in  October,  1850: 
Held,  first,  that  the  transaction  relating  to  the  giving  of  the  receipt  did  not 
amount  to  payment. 

Secondly,  that  the  transaction  was  not  evidence  in  support  of  the  third 
and  seventh  pleas. 

Thirdly,  that  the  transaction  was  evidence  in  support  of  the  second 
plea ;  and  that,  as  the  obligation  on  a  bill  of  exchange  might,  before  it  is 
payable,  be  discharged  by  parol  (1),  and  promissory  notes  are,  by  the  3  &  4 
Anne,  c.  9  (2),  placed  on  the  same  footing,  the  second  plea  was  good  on  motion 
for  judgment  non  obstante  veredicto. 

Fourthly,  that  the  transaction  relating  to  the  receipt  was  not  evidence  of 
part  payment  of  the  original  debt  for  money  lent,  so  as  to  take  the  case  out 
of  the  Statute  of  Limitations ;  neither  did  the  renewal  of  the  notes  render 
the  defendant  liable  as  upon  a  new  promise. 

Assumpsit.      The   first   count    of    the   declaration   was   on   a 

promissory  note,  dated  the  7th  of  December,  1845,  made  by  the 

(1)  See  now  Bills  of  Exchange  Act,  (2)  Bepealed  by  Bills  of  Exchange 

1882  (45  &  46  Vict.  c.  61),  s.  62.— A.  C.      Act,  1882,  s.  96.— A.  0. 


Foster 

f?. 
Dawber. 
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Poster      defendant,  for  payment  of  500/.  and  interest,  on  demand,  to  Clark, 
Dawber.     the  plaintiff's  testator.     The  second  count  was  on  a  similar  note  for 
500Z.  dated  the  20th  of  January,  1846.     The  third  count  was  for 
money  lent  by  Clark  to  the  defendant,  and  for  interest,  and  money 
due  from  the  defendant  to  Clark  on  an  account  stated. 
[  840  ]  Pleas,  to  the  first  and  second  counts :  first,  payment ;  secondly, 

that  after  the  making  of  the  promissory  notes,  and  before  any 
demand  of  the  sums  of  money  therein  mentioned,  or  of  either  of 
them,  or  of  any  interest  thereon,  and  before  any  breach  of  the 
promises  in  those  counts  mentioned  or  either  of  them,  the  said 
J.  Clark,  in  his  lifetime,  to  wit,  &c.,  exonerated,  absolved,  and 
discharged  the  defendant  from,  and  then  waived,  performance  of  the 
promises  therein  mentioned,  and  payment  of  the  said  notes 
respectively,  and  of  the  sums  of  money  and  interest  therein 
mentioned.  Verification.  Thirdly,  that  after  the  making  of  the 
promissory  notes,  and  in  the  lifetime  of  J.  Clark,  to  wit,  on  &c.,  it 
was  agreed  between  J.  Clark  and  the  defendant  that  the  defendant 
should  purchase  a  piece  of  paper  marked  with  a  certain  receipt 
stamp,  to  wit,  a  lOs.  stamp,  to  wit,  of  the  value  of  10«.,  with  the 
monies  of  the  defendant,  and  that  he  should  then  fill  up  and  write 
on  the  same  to  the  tenor  and  effect  following,  that  is  to  say :  "  Hull, 
16th  February,  1846  :  Eeceived  of  Robert  Dawber  the  sum  of  1,080Z., 
being  the  interest  and  principal  on  two  notes,  dated  December, 
1845,  and  January,  1846,  and  in  full  of  all  demands  ;  "  and  that  the 
defendant  should  suffer  and  permit  J.  Clark  to  sign  the  same; 
and  that  such  agreement  and  purchase  of  the  said  piece  of  paper 
so  stamped,  and  such  writing  on  and  filling  up  by  the  defendant,  and 
suffering  and  permitting  J.  Clark  to  sign  the  same,  should  be,  and 
should  be  accepted  and  taken  by  J.  Clark,  in  full  satisfaction  and 
discharge  of  the  several  causes  of  action  in  the  introductory  part  of 
this  plea  mentioned.  The  plea  then  averred  performance  of  the 
agreement  in  terms,  and  that  J.  Clark  accepted  the  same  in 
satisfaction  and  discharge  of  the  several  causes  of  action.  Verifica- 
tion. To  the  residue  of  the  declaration  the  defendant  pleaded, 
fourthly,  non  assumpsit;  fifthly,  payment;  sixthly,  the  Statute  of 
Limitations  ;  and  seventhly,  a  plea  similar  to  the  third. 

Beplications.     To  the  first  and  fifth  pleas,  denial  of  payment ; 

[  *84i  ]      *to  the  second  plea,  de  injmid ;  to  the  third  and  seventh  pleas, 

that  it  was  not  agreed  modo  et  forma ;  to  the  sixth  plea,  that  the 

causes  of  action  did  accrue  within  six  years.     Upon  the  other  pleas 

the  plaintiff  joined  issue. 
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At  the  trial,  before  Lord  Campbell,  Gh.  J./  at  the  last  Sarrey      Foster 
Assizes,  the  evidence  consisted  wholly  of  a  bill  filed  by  the  plaintiff     dawbbb. 
against  the  defendant  for  a  discovery,  and  the  defendant's  answer 
thereto;   from  which  it  appeared  that  J.   Clark,  the  plaintiff's 
testator,  had  been  a  farmer  at  Castlethorpe  in  Lincolnshire ;  and 
that  the  defendant,  who  had  married  J.  Clark's  daughter,  carried 
on  business  as  an  oil-cake  and  bone  merchant  at  Eingston-upon- 
Hull.    Li  the  year  1835,  J.  Clark  lent  to  the  defendant  500Z.  upon 
the  security  of  his   promissory  note,  payable    on  demand,  with 
interest  at  the  rate  of  4Z.  per  cent. ;  and  in  the  year  1842,  J.  Clark 
lent  to  the  defendant  another  sum  of  500Z.,  upon  the  security  of 
a  similar  note.      The  interest  was  from  time  to  time  paid,  and 
memoranda  of  such  payments  were  indorsed  by  J.  Clark  on  the 
backs  of  the  notes.    In  process  of  time,  the  backs  of  the  notes 
having  become  covered  with  such  memoranda,  it  was  arranged 
between  J.  Clark  and  the  defendant  that  new  promissory  notes 
should  be  substituted ;  and  accordingly  the  defendant  gave  J.  Clark 
the  two  notes  upon  which  this  action  was  brought,  respectively 
dated  the  7th  of  December,  1845,  and  20th  of  January,  1846 ;  and 
the  other  notes  were  then  destroyed.      The  answer  to   the  bill 
further  stated  as  follows  :  "  That  on  the  16th  of  February,  1846, 
J.  Clark  visited  the  defendant  at  his  house  in  Hull,  and,  in  the 
course  of  conversation  upon  family  affairs,  told  the  defendant  that 
he  intended  to  give  him  the  1,000{.  secured  by  the  two  promissory 
notes ;  and  that  he,  J.  Clark,  wished  to  give  defendant  a  release 
and  discharge  for  the  same,  and  for   the  interest   due   thereon, 
before  he  left  Hull ;  and  he  directed  the  defendant  to  write  out  a 
receipt  for  such  1,0002.  and  interest,  for  him  J.  Clark  to  sign  before 
he  left  Hull,  as  a  ^release  and  discharge  to  the  defendant  from  the       [  *842  ] 
said  1,0002.  and  interest.     That   thereupon   the   defendant   and 
J.  Clark  proceeded  from  the  house  to  the  counting-house  of  the 
defendant  in  Hull ;  and  on  their  way  there,  defendant  purchased  a 
10«.  receipt  stamp,  for  the  purpose  of  writing  such  receipt  thereon ; 
and  it  having  been  agreed  between  J.  Clark  and  the  defendant, 
that  the  interest  on  the  1,0002.,  which  was  in  arrear  for  a  period  of 
two  years  within  a  few  days,  should  be  taken  at  the  sum  of  80/., 
J.  Clark  desired  the  defendant  to  write  such  receipt  for  the  sum  of 
1,080/.,  being  the  amount  of  the  said  two  notes  and  the  said  arrears 
of  interest  due,  for  and  in  full  of  all  demands ;  which  the  defendant 
accordingly  did,  and  which  receipt  was  as  follows :  '  Hull,  16tb 
February,  1846.    Received  of  Robert  Dawber  the  sum  of  1,080/., 
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Foster  being  the  interest  and  principal  on  two  notes,  dated  December, 
Dawbkb.  1845,  and  January,  1846,  and  in  full  of  all  demands.'  That  when, 
the  defendant  had  so  written  out  the  receipt,  the  defendant,  at  the 
desire  of  J.  Clark,  called  in  J.  Newton,  a  near  neighbour  and  con- 
fidential friend  of  his,  to  witness  the  signing  of  the  receipt  by 
J.  Clark.  That,  upon  the  arrival  of  J.  Newton,  J.  Clark  read  over 
the  receipt,  and  signed  the  same  at  the  counting-house  of  the 
defendant  and  in  the  presence  of  J.  Newton;  and  that  the 
signature  of  J.  Clark  to  such  receipt  was  witnessed  by  J.  Newton ; 
and  J.  Clark,  when  he  had  so  signed  the  receipt,  gave  the  same  to 
the  defendant  in  the  presence  of  J.  Newton.  That  the  receipt  was 
written  by  the  defendant  under  the  direction  of  J.  Clark,  and  was 
signed  by  J.  Clark,  and  given  by  him  to  the  defendant  under  the 
circumstances  before  stated,  and  with  the  express  object  and  inten- 
tion of  releasing  and  discharging  the  defendant  from  the  payment 
of  the  said  sum  of  1,0002.,  and  all  interest  for  the  same,  and  from 
all  claims  and  demands  of  J.  Clark  in  respect  thereof."  J.  Clark 
never  applied  to  the  defendant  for  payment  of  interest,  nor  was  any 
[  •8*3  ]  mterest  paid,  after  the  16th  of  February,  1846.  On  the  *18th  of 
January,  1850,  J.  Clark  died,  having  previously  made  a  will, 
whereby  he  bequeathed  the  two  sums  of  500Z.  lent  by  him  to  the 
defendant,  and  the  promissory  notes  in  question,  to  the  plaintiff, 
upon  certain  trusts.  This  action  was  commenced  on  the  24th  of 
October,  1850. 

The  learned  Judge  directed  a  verdict  for  the  plaintiff  on  the 
first  and  fifth  issues,  reserving  leave  for  the  defendant  to 
move  to  enter  a  verdict  for  him  on  those  issues,  if  the  Court 
should  think  that  in  point  of  law  the  facts  in  evidence 
amounted  to  payment.  With  respect  to  the  second,  third,  and 
seventh  issues,  his  Lordship  told  the  jury,  that  in  his  opinion  there 
was  evidence  which  would  justify  them  in  finding  a  verdict  for  the 
defendant;  and  they  found  accordingly;  leave  being  reserved  to 
the  plaintiff  to  move  to  enter  a  verdict  for  him  on  those 
issues  respectively,  if  the  Court  should  think  that  there  was  not 
evidence  to  be  submitted  to  the  jury  in  support  of  them.  On  the 
fourth  and  sixth  issues,  his  Lordship  directed  a  verdict  for  the 
plaintiff. 

Shee,  Serjt.,  in  the  following  Easter  Term,  obtained  a  rule  nisi 
to  enter  a  verdict  for  the  defendant  on  the  first  and  fifth  issues,  or 
for  a  new  trial ;  and  Montagti  Chambers  obtained  a  rule  nisi  to 
enter  a  verdict  for  the  plaintiff  on  the  second,  third,  and  seventh 
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issues,  or  for  jadgment  on  the  issue  raised  by 'the  second  plea  non      Foster 
obstante  veredicto.  Daw'bbr. 

Montagu   Chambers   and    WiUes    showed   cause   against   the 
defendant's  rule  in  the  present  vacation  (June  27) : 

The  first  question  is,  whether  the  facts  stated  in  the  defendant's 
answer  amount,  in  point  of  law,  to  payment.  It  is  submitted  that 
they  do  not.  A  plea  of  payment  is  substantially  a  statement  of  a 
contract  between  the  defendant  and  plaintiff,  by  which  the  debt  is 
discharged.  The  jury  are  to  judge,  either  from  the  facts  them- 
selves, or  by  reasonable  inference  to  be  derived  from  them,  whether 
the  transaction  amounts  to  payment.  Now  here  the  facts  negative 
any  such  inference,  for  the  answer  shows  a  gift  of  *the  money.  [  •844  ] 
The  mere  delivery  of  a  receipt  in  full  of  all  demands  does  not 
render  the  transaction  a  payment,  or  preclude  the  parties  from 
showing  that  the  money  was  not  in  fact  paid.  As  a  general  rule, 
a  debt  cannot  be  got  rid  of,  unless  by  the  receipt  of  something  in 
satisfaction,  or  by  a  release  under  seal.  The  only  exception  is, 
where  parties,  having  mutual  claims  against  each  other,  meet  and 
state  an  account.  In  this  respect  our  law  differs  from  the  civil  law, 
under  which  there  was  a  ceremony  called  "  acceptilatio,"  by  which 
the  creditor  acknowledged  himself  paid,  and  which  operated  between 
him  and  his  debtor  in  the  nature  of  an  estoppel:  Smith's  Mercantile 
Law,  p.  480,  n.,  4th  ed.;  Inst.  8,  80.  A  similar  rule  has  been 
adopted  in  France,  Code  Civil,  bk.  8,  tit.  8,  sect.  8.  Secondly, 
there  was  evidence  to  take  the  case  out  of  the  Statute  of  Limita- 
tions; for,  either  the  giving  of  the  substituted  notes,  or  the 
transaction  relating  to  the  receipt  which  included  the  interest  then 
due,  was  an  acknowledgment  of  the  debt  by  part  payment. 

(Aldebson,  B.  :  If  that  transaction  is  to  be  taken  as  a  payment, 
it  was  a  payment  of  the  whole  debt.) 

Shee,  Serjt.,  and  Bramwell,  contra : 

The  facts  stated  in  the  answer  support  the  pleas  of  payment. 
The  transaction  is  in  effect  the  same  as  if  the  defendant  had  handed 
over  the  money  to  the  testator,  and  the  latter  had  returned  it  to 
the  defendant.  This  is  as  much  a  payment  as  when  two  persons 
meet  together  and  agree  that  their  mutual  debts  shall  be  set-off  the 
one  against  the  other ;  or  when  goods  are  delivered  in  satisfaction 
of  a  debt.    In  those  cases,  the  jury  draw  an  inference  of  payment ; 
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FoftTEB  and  they  were  equally  warranted  in  doing  so  here.  Suppose  the 
Dawbeb.  defendant  had  given  the  testator  a  cheque  for  the  amount,  and  the 
latter  had  returned  it  to  the  defendant,  would  not  that  have  been 
evidence  of  payment?  If,  as  stated  by  Pabke,  B.,  in  Sibree  v. 
Tripp  (1),  payment  of  part  of  a  debt  may,  under  certain  circum- 
[  *846  ]  stances,  be  evidence  of  a  gift  of  *the  remainder,  and  so  support  a 
plea  of  payment,  why  may  not  a  gift  of  the  whole  be  equally  cogent 
evidence  ?  Can  it  make  any  difference  that  the  parties  omitted  to 
say  '*  we  mean  that  for  payment? " 

(Parke,  B.  :  It  is  difficult  to  see  how  this  can  be  considered  as  a 
payment,  because  no  money  passed.  The  parties  erroneously 
supposed  that  the  debt  would  be  discharged  by  a  receipt  in  full.) 

[They  also  cited  Thomas  v.  Heathom  (2).]  At  all  events,  the  defen- 
dant is  entitled  to  a  new  trial,  for  the  learned  Judge  misdirected 
the  jury  upon  the  sixth  issue.  The  evidence  did  not  relate  to  a 
loan  of  money,  but  to  the  giving  of  two  promissory  notes  upon  an 
advance  of  money  by  the  testator  to  the  defendant.  The  interest 
was  paid  on  account  of  the  promissory  notes,  and  not  in  respect  of 
a  debt  recoverable  under  the  indebitatus  counts.  The  plaintiff 
either  failed  to  prove  two  distinct  debts,  or  if  he  did  prove  them, 
the  payments  were  shown  to  have  been  made  with  reference  to 
the  notes,  so  that  the  plea  of  the  Statute  of  Limitations  ought  to 
have  been  found  for  the  defendant. 

The  further  argument  of  the  case  having  been  adjourned,  on  the 
following  day  (June  28), 

Shee,   Serjt.,  and  BramweU  showed  cause  against  the  rule 
obtained  by  the  plaintiff: 

First  there  was  evidence  in  support  of  the  second  plea.  It  was 
clearly  the  intention  of  Clark  to  exonerate  and  discharge  the  defen- 
dant from  the  payment  of  the  notes.  Now  the  objection  to  the 
evidence  will  be,  that  the  plea  states  the  exoneration  to  have  taken 
place  ''  before  breach ; "  and,  the  declaration  being  founded  upon 
promissory  notes  payable  on  demand,  a  breach  in  point  of  law  took 
place  upon  the  delivery  of  the  notes,  and  consequently  the  plea 
was  not  supported.  But  the  allegation  in  the  plea,  when  read 
with  the  context,  is  either  surplusage  or  unintelligible,  and  may  be 
f  •Sie  ]  ^rejected,  or  it  means  merely  that  the  exoneration  took  place  before 
demand  made. 

(1)  71  K.  R.  645  (16  M.  &  W.  23).  (2)  2  B.  &  C.  477, 
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Secondly,  the  plea  ib  good  after  verdict.  It  will  be  contended  Foster 
that  a  promissory  note,  payable  on  demand,  is  not  in  the  nature  of  daw'beb. 
an  executory  contract,  and  cannot  be  waived  by  parol ;  that  a  debt 
arises  upon  the  delivery  of  the  instrument ;  and  in  support  of  this 
argument  it  will  be  said  that  the  Statute  of  Limitations  runs  from 
the  date  of  the  note.  It  however  appears  from  the  authorities, 
that  the  liability  of  a  party  upon  a  bill  of  exchange  may  be  dis- 
charged by  waiver  alone,  without  any  consideration.  This  is  laid 
down  in  Byles  on  Bills,  5th  edit.  p.  145,  as  follows :  ''  It  is  a 
general  rale  of  law,  that  a  simple  contract  may  before  breach 
be  waived  or  discharged,  without  a  deed  or  consideration  ;  but,  after 
breach,  there  can  be  no  discharge  except  by  deed  or  upon  sufficient 
consideration.  To  this  rule  it  is  said,  that  contracts  on  bills, 
which  are  regulated  by  the  custom  of  merchants,  form  an  exception, 
and  the  liability  of  the  acceptor,  though  complete,  may  be  dis- 
charged by  an  express  renunciation  (i)  of  his  claim  on  the  part  of 
the  holder."  In  Dingwall  v.  Dunster  (2)  the  decision  proceeded 
upon  the  ground,  that  it  did  not  appear  that  the  holder  of  the  bill 
expressly  discharged  the  acceptor.  Now,  the  rule  which  governs 
bills  of  exchange  equally  applies  to  promissory  notes,  for  those 
instruments  are  put  upon  the  same  footing  as  bills  of  exchange  by 
the  8  &  4  Anne,  c.  9.    The  plea  is  therefore  good  after  verdict. 

Thirdly,  the  jury  were  warranted  in  finding  a  verdict  for  the 
defendant  on  the  issue  raised  by  the  third  plea.  The  evidence 
shows  that  there  was  such  a  bargain  as  that  stated  in  the  plea.  In 
M088  v.  Hall  (3),  this  Court  held,  that  an  agreement  between  the 
holder  and  the  acceptor  of  a  bill  of  exchange,  by  which  the  acceptor 
undertook  to  do  his  best  endeavours  to  procure  a  new  and  approved 
negotiable  bill  *of  exchange  in  lieu  of  that  upon  which  the  acceptor  i  *^^^  J 
was  liable,  disclosed  a  sufficient  consideration  for  a  promise  by  the 
holder  to  suspend  the  action  then  pending  against  the  acceptor 
upon  the  bill. 

(Parke,  B.  :  I  think  you  will  have  some  difficulty  in  convincing 

us  that  a  bargain,  such  as  that  stated  in  this  plea,  can  be  presumed 

from  the  evidence.    It  was  very  natural  that  the  testator  should 

make  a  present  of  the  notes  to  his  son-in-law ;  but  it  is  absurd  to 

say  that  there  was  any  agreement  that  the  defendant  should  get 

rid  of  his  liability  upon  the  consideration  stated  in  that  plea.) 

(1)  The  renunciation  must  now  be  (2)  Doug.  236. 

in  writing:  Bills  of  Exchange  Act,  1882  (3)  82  B.  B.  556  (5  Ex.  46). 

(45  &  46  Vict.  c.  61),  8.  62  (2).— A.  0. 
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FosTEB      There  was  some  evidence  of  such  an  arrangement,  and  the  jury 
Dawbeb.      ^ave  80  found  it. 

WiUeSf  in  support  of  the  rule,  was  requested  by  the  Court  to 

confine  his  arguments  to  the  questions  arising  upon  the 

second  plea : 

First,  the  plea  is  not  supported  by  the  evidence.  The  trans- 
action between  Clark  and  the  defendant  amounted  to  a  gift  by  the 
former  of  the  notes  to  the  defendant.  An  exoneration  differs  from 
a  gift,  in  being  founded  upon  an  arrangement  between  the  parties : 
King  v.  Gillett{i).  Pailliet,  in  his  Manuel  de  Droit  Civil,  Code 
Civil,  liv.  8,  tit.  8,  s.  8,  throws  some  light  upon  this  subject.  A 
gift  is  a  matter  which  rests  entirely  with  the  party  who  possesses 
the  property  which  he  passes  by  the  gift.  But  this  transaction  is 
not  good  as  a  gift  ,*  for  neither  was  there  any  promise  under  seal, 
nor  did  the  donor  give  the  instrument,  which  was  the  subject- 
matter  of  the  gift,  to  the  defendant.  The  allegation,  that  the  act 
took  place  ''  before  breach  "  is  not  proved,  for  a  breach  exists  upon 
the  delivery  of  the  note. 

(Parke,  B.  :  The  allegation,  if  construed  literally,  is  unin- 
telligible here,  where  the  instrument  creates  a  present  duty;  it 
must  either  be  rejected,  or  it  must  be  considered  as  meaning, 
before  a  demand  and  refusal  to  pay  the  notes.) 

*848  ]  Secondly,  the  plea  is  bad  in  substance.  *The  authorities  do  not 
fully  support  the  proposition  as  cited  from  Byles  on  Bills.  In  the 
present  case,  the  defendant  was  a  debtor  to  Clark,  and  an  action  of 
debt  might  have  been  maintained  by  Clark  against  the  defendant 
upon  those  instruments.  No  case  is  to  be  found  which  decides 
that  a  debt  due  upon  a  promissory  note  between  the  immediate 
parties  can  be  waived  by  parol.  In  former  times,  an  accommodation 
acceptor  was  considered  merely  in  the  light  of  a  surety.  For  these 
reasons,  it  will  be  found  that  the  cases  referred  to  in  the  notes  to 
the  passage  relied  upon  in  Byles  on  Bills,  do  not  support  the 
position  there  laid  down :  Walpole  v.  Pulteney  (2),  Black  v.  Peele  (2), 
jRann  V.  Hughes  (8),  Anderson  v.  Cleveland  (4),  Whatley  v.  Tricker  (5), 
De  la  Toire  v.  Barclay  (6),  Adams  v.  Gregg  (7),  CartHght  v. 
Williams  (8),  Farquhar  v.  Southey  (9). 

(1)  66  B.  R.  616  (7  M.  &  W.  55).  (6)  10  R.  B.  623  (1  Camp.  35). 

(2)  Cited  in  Dingioall  v.  Dunster,  (6)  1  Stark.  7, 
Doug.  236.  (7)  2  Stark.  631. 

(3)  63  B.  B.  262  (7  T.  B.  350,  w.).  (8)  2  Stark.  340. 

(4)  13  East,  430,  iu  (9)  31  B.  B.  689  (2  Oar.  &  P.  497). 
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Pabkb,  B.  :  Foster 

There  are  two  points  on  which  we  are  at  present  disposed  to  give  dawbbr. 
our  opinion.  The  first  is,  whether  the  pleas  were  proved,  which 
state  that  the  promissory  notes  were  paid.  We  think,  in  accord- 
ance with  the  opinion  of  the  Lord  Chief  Justice  on  that  part  of 
the  case,  that  the  transaction  stated  in  the  defendant's  answer 
does  not  amount  to  payment.  (His  Lordship  read  that  part  of  the 
answer  relating  to  the  giving  of  the  receipt.)  When  the  receipt  in 
full  was  given,  it  was  primd  facie  evidence  against  the  plaintiff  that 
the  amount  stated  in  it  was  paid.  It  was  not  conclusive  evidence ; 
because  it  is  competent  for  the  parties  to  contradict  such  a  receipt, 
by  showing  that  the  money  was  not  in  fact  paid.  Now,  both 
Clark  and  the  defendant  knew  perfectly  well  the  truth  of  the 
transaction,  and  that  neither  principal  nor  interest  was  paid.  It 
was  therefore  competent  to  *show  that  this  receipt  in  full  was  not  [  *849  j 
true.  Then  it  is  said  that  it  afforded  some  inference  of  an  agree- 
ment between  the  parties  that,  although  the  money  was  not  paid, 
they  should  be  in  precisely  the  same  situation  as  if  it  had  been 
paid.  We  think,  however,  that  the  receipt  cannot  extend  so  far  as 
to  place  them  in  the  same  situation  as  if  the  money  had  been  paid 
by  the  defendant  to  Clark  in  discharge  of  the  promissory  notes, 
and  afterwards  given  back  by  Clark  to  the  defendant ;  and  that,  to 
prove  such  a  transaction,  a  great  deal  more  is  required  than  a  mere 
receipt  in  full  of  all  demands.  The  case  differs  entirely  from  that 
where  two  parties  meet  and  state  an  account,  and,  in  order  to 
render  it  valid  and  binding,  each  admits  that  the  other  has  a 
set-off  against  him.  Under  such  circumstances,  the  Courts  consider 
that  the  parties  are  upon  the  same  footing  as  if  the  debt  due  from 
each  were  paid  to  the  other,  when,  instead  of  going  through  that 
process,  they  set  off  the  one  against  the  other. 

The  next  question,  and  which  my  Lord  reserved  for  our  con- 
sideration, is  whether  there  was  evidence  to  go  to  the  jury  on  the 
third  plea.  Now,  in  order  to  support  that  plea,  the  defendant  must 
show  a  bargain  made  with  him,  that,  as  a  consideration  for  Clark*8 
giving  up  the  two  promissory  notes,  the  defendant  should  purchase 
a  piece  of  paper  marked  with  a  10«.  receipt  stamp,  and  write  out 
a  receipt  upon  it,  and  suffer  Clark  to  sign  the  same ;  and  that  the 
agreement  between  the  parties  was,  that  1,000Z.  should  be  the 
compensation  to  be  paid  for  doing  this.  If  the  evidence  be 
looked  at,  it  is  impossible  to  suppose  that  such  was  the  real  mean- 
ing of  the  parties.     There  is  nothing  in  the  nature  of  a  bargain 
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Foster      that  the  testator  would  make  the  defendant  a  present  of  the  money, 

Dawbeb.     if  the  defendant  woald  be  at  the  trouble  of  purchasing  a  stamp  and 

writing  out  a  receipt.    The  conversation  began,  after  talking  over 

family  matters,  by  the  statement  of  Clark  "  that  he  intended  to 

[  *850  ]  give  the  defendant  the  1,000Z.  secured  by  the  two  promissory  *note8, 
and  that  he  wished  to  give  the  defendant  a  release  and  discharge 
from  the  same  and  for  the  interest  due  thereon  before  he  left  Hull; 
and  he  directed  the  defendant  to  write  out  a  receipt  for  such  1,000Z. 
and  interest :  "  not  by  way  of  bargain,  that  if  he  should  do  it,  he 
should  have  the  promissory  notes,  otherwise  not ;  for  it  appears 
from  the  first  that  the  intention  of  Clark  was  to  make  the 
defendant  a  present  of  the  amount  of  these  notes.  It  goes  on  to 
state,  that  the  defendant  afterwards  purchased  the  108.  stamp  for 
the  purpose  of  writing  a  receipt  thereon.  If  that  be  taken  altogether, 
it  is  too  much  to  say  that  it  was  parcel  of  the  bargain  that  the 
1,000Z.  should  be  given  up  if  the  defendant  wrote  the  receipt,  but 
should  be  retained  by  the  testator  if  he  did  not.  That  was  nothing 
more  than  a  circumstance  incident  to  the  intended  gift  by  the 
testator,  and  the  gift  would  have  taken  place  just  the  same  if 
Clark  himself  had  had  to  write  out  the  receipt.  I  am  clearly  of 
opinion,  and  in  that  opinion  my  brothers  coincide,  that  there  was 
no  evidence  to  warrant  the  jury  in  finding  any  such  bargain  as 
that  stated  in  the  third  plea ;  therefore  we  think  the  verdict  ought 
to  stand  for  the  plaintiff  on  the  third  issue.  With  respect  to  the 
other  points,  we  will  take  time  to  consider  our  judgment. 

Aldebson,  B.,  and  Flatt,  B.,  concurred. 

Cur.  adv.  vulU 

Parke,  B.,  (June  80)  said : 

The  Court  has  already  disposed  of  all  the  points  in  this  case 
except  two.  The  first  of  these  depends  upon  the  question  whether 
the  evidence  supported  the  second  plea.  (His  Lordship,  after 
reading  that  plea  and  stating  the  substance  of  the  evidence,  pro- 
ceeded :)  There  is  no  doubt  that  the  effect  of  that  transaction  of 
the  16th  of  February,  1846,  is  to  show  that  the  testator  meant  to 
[  "851  ]  discharge  the  defendant  from  all  liability  upon  the  notes.  '*But  it 
was  contended  that,  as  the  plea  stated  the  transaction  to  have 
taken  place  before  breach,  the  plea  was  not  proved.  The  plea  is 
inartificially  drawn>  and  appears  to  have  been  copied  from  the 
precedents  of  a  plea  in  discharge  of  an  executory  contract.    Now, 
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it  is  competent  for  both  parties  to  an  executory  contract,  by  mutual  fobtbr 
agreement,  without  any  satisfaction,  to  discharge  the  obligation  of  dawbbr. 
that  contract.  But  an  executed  contract  cannot  be  discharged 
except  by  release  under  seal,  or  by  performance  of  the  obligation,  as 
by  payment,  where  the  obligation  is  to  be  performed  by  payment. 
But  a  promissory  note  or  a  bill  of  exchange  appears  to  stand  on  a 
different  footing  to  simple  contracts;  and  we  think  the  words 
"  before  breach,"  when  taken  with  reference  to  those  instruments, 
are  either  idle  or  absurd.  If  they  are  to  be  taken  as  having  any 
meaning  in  this  plea,  they  must  be  read  in  conjunction  with  the 
context,  and  they  merely  amount  to  an  allegation  that  Clark 
discharged  the  defendant  from  all  liability  before  any  demand  of 
the  sum  of  money  mentioned  in  the  notes.  And  if  that  be  so,  the 
plea  was  proved,  for  Clark  exonerated  the  defendant  before  he 
called  on  him  to  pay  the  amount  of  the  notes.  We  are,  therefore, 
of  opinion  that  the  plea  was  proved. 

The  next  question  is,  whether  the  plea  is  good  after  verdict. 
Mr.  WtUes  disputed  the  existence  of  any  rule  of  law  by  which  an 
obligation  on  a  bill  of  exchange,  by  the  law  merchant,  can  be  dis- 
charged by  parol,  and  he  questioned  the  decisions,  and  contended 
that  the  authorities  merely  went  to  show  that  such  an  obligation 
might  be  discharged  as  to  remote  but  not  as  between  immediate 
parties.  The  rule  of  law  has  so  often  been  laid  down  and  acted 
upon,  although  there  is  no  case  precisely  on  the  jioint  as  between 
immediate  parties,  that  the  obligation  on  a  bill  of  exchange  may 
be  discharged  by  express  waiver,  that  it  is  too  late  now  to  question 
the  propriety  of  that  rule.  In  the  passage  referred  to  in  the  work 
of  my  brother  Byles,  the  words  "  it  is  said  "  are  used,  but  we  think 
the  rule  there  *laid  down  is  good  law.  We  do  not  see  any  sound  [  *852  ] 
distinction  between  the  liability  created  between  immediate  and 
distant  parties.  Whether  they  are  mediate  or  immediate  parties, 
the  liability  turns  on  the  law  merchant,  for  no  person  is  liable  on  a 
bill  of  exchange  except  through  the  law  merchant ;  and  probably, 
the  law  merchant  being  introduced  into  this  country,  and  differing 
very  much  from  the  simplicity  of  the  common  law,  at  the  same 
time  was  introduced  that  rule  quoted  from  Pailliet  as  prevailing  in 
foreign  countries,  viz.  that  there  may  be  a  release  and  discharge 
from  a  debt  by  express  words  (i),  although  unaccompanied  by 
satisfaction  or  by  any  solemn  (i)  instrument.  Such  appears  to  be 
the  law  of  France,  and  probably  it  was  for  the  reason  above  stated 
(1)  See  Bills  of  Exchange  Act,  1882  (45  &  46  Vict.  c.  61),  b.  62  (2). 
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F06TRB      that  it  has  been  adopted  here  with  respect  to  bills  of  exchange. 

dawbeb.  ^^^  -^^^  Willes  further  contended,  that  thoagh  the  rule  might  be 
true  with  respect  to  bills  of  exchange,  it  did  not  apply  to  promissory 
notes,  inasmuch  as  they  are  not  put  upon  the  same  footing  as  bills 
of  exchange  by  the  statute  law.  The  negotiability  of  promissory 
notes  was  created  by  the  statute  8  &  4  Anne,  c.  9,  which  recites 
that  *'  notes  in  writing,  signed  by  the  party  who  makes  the  same, 
whereby  such  party  promises  to  pay  unto  any  other  person  or  his 
order  any  sum  of  money  therein  mentioned,  are  not  assignable  or 
indorsable  over,  within  the  custom  of  merchants,  to  any  other 
person,"  (that  is  one  of  the  properties  promissory  notes  are  recited 
not  to  have) ;  ''  and  that  such  person  to  whom  the  sum  of  money 
mentioned  in  such  note  is  payable,  cannot  maintain  an  action  by 
the  custom  of  merchants  against  the  person  who  first  made  and 
signed  the  same ;  and  that  any  person  to  whom  such  note  shall  be 
assigned,  indorsed,  or  made  payable,  could  not,  within  the  said 
custom  of  merchants,  maintain  any  action  upon  such  note  against 
the  person  who  first  drew  and  signed  the  same."  That  appears  to 
apply  to  cases  of  the  original  liability  on  a  note,  as  well  as  to  those 

[  *853  ]  cases  where  the  liability  has  been  created  by  *the  assignment  of 
that  instrument.  Now,  bills  of  exchange  and  promissory  notes 
''differ  from  other  contracts  at  common  law  in  two  important  parti- 
culars: first,  they  are  assignable,  whereas  choses  in  action  at 
common  law  are  not ;  and  secondly,  the  instrument  itself  gives  a 
right  of  action,  for  it  is  presumed  to  be  given  for  value,  and  no 
value  need  be  alleged  as  a  consideration  for  it.  In  both  these 
important  particulars  promissory  notes  are  put  on  the  same  footing 
as  bills  of  exchange  by  the  statute  of  Anne,  and  therefore  we  think 
the  same  law  applies  to  both  instruments.  This  Court  was  of  this 
opinion  in  a  case  of  Mayhew  v.  Cooze  (i),  in  which  there  was  a  plea 
similar  to  the  present,  although  the  expression  of  that  opinion  was 
not  necessary  for  the  decision  of  that  case.  The  plea  is,  therefore, 
good  after  verdict. 

The  remaining  question  is  on  the  motion  for  a  new  trial  upon 
the  sixth  issue.  To  the  count  for  money  lent  and  advanced  the 
only  plea  is  the  Statute  of  Limitations.  (His  Lordship,  after  stating 
the  facts,  proceeded :)  It  was  contended  that  this  transaction  of 
the  16th  of  February,  1846,  must  be  considered  as  a  part  payment 
in  eflfect  of  the  original  debt,  and  took  the  case  out  of  the  statute. 
But,  on  consideration,  we  think  otherwise.  There  was  no  proof  of 
(1)  23rd  November,  1849,  not  reported. 
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any  actual  payment  of  the  sum  of  801.  for  interest.    It  was  all      Foster 

parcel  of  the  same  transaction,  and  the  supposed  payment,  which      dawber. 

was  only  constructively  a  payment  of  two  years  interest,  and  the 

evidence,  by  no  means  justify  the  inference  that  the  defendant 

promised  to  pay  the  notes.    But  even  upon  the  supposition  of  its 

being  a  part  payment,  it  was  not  such  within  the  statute,  for  it 

must  be  a  payment  of  a  portion  of  the  debt,  accompanied  by  an 

acknowledgment,  from  which  a  promise  may  be  inferred  to  pay  the 

remainder.     The  defendant  clearly  intended  to  pay  the  whole  in 

full.    Then  the  only  remaining  question  is,  whether  the  ^renewal      [  ^854  ] 

of  the  two  promissory  notes  by  those  given  in  December,  1845,  and 

in  January,  1846,  could  be  considered  as  a  promise,  so  as  to  render 

the  defendant  liable  by  a  new  promise  to  pay  the  original  two  loans 

of  5002.  each,  and  to  take  the  case  out  of  the  statute.    But  we  think 

they  could  not.     All  that  can  be  inferred  from  the  giving  of  those 

notes  is,  that  the  defendant   thereby  intended   to  give  a  fresh 

security,  limited  to  his  liability  on  the  notes  themselves,  without 

any  intention  on  his  part  to  renew  his  liability  on  the  original 

demand.    The  promise  was  confined  to  the  notes  themselves ;  and 

we  think  there  was  no  sufficient  evidence  to  take  the  case  out  of  the 

Statute  of  Limitations  in  regard  to  the  original  debt.    The  issue 

raised  on  this  plea  ought,  therefore,  to  have  been  found  for  the    ^ 

defendant ;  but  as  that  point  was  not  reserved,  the  rule  must  be 

absolute  for  a  new  trial. 

Rule  absolute  accordingly. 


DOE  D.   DAVIES  t;.- JAMES  THOMAS.  issi. 

June  30. 
(6  Ex.  864—858 ;  8.  0.  20  L.  J.  Ex.  367.)  

When  a  party  creates  a  tenancy  at  will,  and  afterwards  becomes  insolvent,         L  ^^*  J 
the  vesting  order,  with  knowledge  thereof  by  the  tenant,  is  a  determination 
of  the  tenancy;    and  if  the  tenant  continues  in  possession  after  notice 
of  the  vesting  order,  he  may  be  treated  as  a  trespasser. 

Ejectment  to  recover  possession  of  certain  lands  in  Carmarthen- 
shire, under  a  demise  dated  the  24th  of  April,  1850. 

At  the  trial,  before  Williams,  J.,  at  the  last  Carmarthenshire 
Assizes,  it  appeared  that  one  John  Thomas,  being  yearly  tenant  of 
the  land  sought  to  be  recovered  in  this  action,  granted  the  same  to 
the  defendant,  to  hold  as  tenant  at  will.  John  Thomas  afterwards 
petitioned  the  Insolvent  Debtors  Court,  and  inserted  the  defen- 
dant's name  in  his  schedule  as  a  creditor.  A  vesting  order,  dated 
the  24th  of  April,  was  thereupon  made,  and  the  lessor  of  the  plaintiff 
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Dosd.       was  appointed  provisional  assignee.    On  the  9th  of  September, 
^J™      the  defendant  wrote  a  letter  to  the  agent  of  *the  landlord  of 
Thomas.      Jq^q  Thomas,  in  which  he  stated  that  John  Thomas  was  an 
'-        -*      insolvent  debtor,  and  that  his  estate  was  vested  in  the  provisional 
assignee.    No  notice  to  quit  had  been  given,  or  demand  of  posses- 
sion made.     On  the  part  of  the  defendant,  it  was  contended  that 
the  tenancy  at  will  was  not  determined  by  the  vesting  order,  because 
there  was  no  proof  that  the  defendant  had  notice  of  it. 

The  learned  Jadge  ruled,  that  the  tenancy  at  will  was  determined 
by  the  vesting  order;  and  the  jury  found  a  verdict  for  the 
plaintiff. 

In  Easter  Term,  Evans  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  of  misdirection. 

Honyman  {Bowen  with  him)  showed  cause : 

The  moment  a  lessor  at  will  grants  away  his  interest  in  the 
reversion,  the  tenant  ceases  to  hold  of  the  lessor,  and  the  tenancy  is 
determined.  Now  the  assignment  by  an  insolvent  of  all  his  estate 
to  the  provisional  assignee  by  deed,  or  as  required  by  the  7  Geo.  IV. 
c.  57,  s.  57,  would  have  operated  as  a  determination  of  a  tenancy  at 
will,  in  precisely  the  same  way  as  an  ordinary  assignment  of  the 
reversion  by  the  lessor  at  will.  If  that  be  so,  a  vesting  order  under 
the  1  &  2  Yict  c.  110,  ss.  87  and  45  (i),  has  precisely  the  same  effect  as 
an  assignment  by  an  insolvent  under  the  7  Geo.  IV.  c.  57,  s.  57, 
had.  Here  the  insolvent  himself  petitioned,  and  therefore  the 
question  does  not  arise  as  to  what  the  effect  of  the  assignment 
would  have  been  if  the  creditors  had  petitioned.  The  tenancy  at 
will  was  therefore  determined  by  the  vesting  order.  If,  then,  it  be 
necessary,  in  order  to  maintain  the  present  action,  according  to 
Disdale  v.  lies  (2),  to  show  that  the  defendant  had  notice  of  the 
vesting  order  before  the  day  of  the  demise,  there  was  ample 
evidence  that  the  defendant  had  such  notice.  Sects.  37  and  44  (n)  of 
[  •856  ]  1  &  2  Vict.  c.  110,  ^require  notice  of  the  appointment  of  the 
assignee  (4)  to  be  given,  and  that  notice  of  the  intention  of  the  (3ourt 
to  adjudicate  on  the  petition  should  be  given  to  all  the  creditors 
named  in  the  schedule.  The  defendant  was  named  in  the  schedule. 
But,  independently  of  this,  the  letter  of  the  9th  of  September,  which 
is  anterior  to  the  demise  of  the  80th  of  September,  is  conclusive 

(1)  Bepealed  by  24  &  25  Vict.  c.  134,  (3)  Eepealed  by  24  &  25  Vict,  a  134, 
a  230 ;  see  now  Bankruptcy  Act,  1883      s.  230. 

(46  &  47  Vict.  c.  52),  s.  54.— A.  C.  (4)  See    now    Bankruptcy    Rules, 

(2)  2  Lev.  88.  1890,  r.  298.— A.  C. 
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evidence  that  the  defendant  was  informed  of  the  vesting  order       DoKd. 


DAVIKS 
V, 

Thomas. 


transferring  his  estate  to  the  provisional  assignee. 

Grove  {Evans  with  him),  in  support  of  the  rule : 

The  assignment  under  the  vesting  order  was  no  determination  of 
the  tenancy,  unless  the  defendant  had  notice  of  it,  and  there  was  no 
proof  of  notice.  In  Hincliman  v.  lies  (i),  Hale,  Ch.  J.,  says,  **  If  the 
lessor  does  any  act  inconsistent  with  the  continuance  of  the  estate 
at  will,  it  shall  determine  it  from  such  time  as  the  tenant  at  will 
takes  notice  of  it.  .  .  .  If  the  lessor  says  the  lessee  shall  hold 
it  no  longer,  the  lessee  (as  soon  as  he  knows  of  the  words)  may  take 
advantage  of  them  as  a  determination  of  the  will."  So,  a  feoffment 
with  livery  of  seisin  made  on  the  land  determines  a  tenancy  at  will, 
though  the  tenant  be  not  present,  nor  assenting  to  the  feoffment: 
Ball  V.  Cvllimore  (2) ;  but  the  ground  of  that  decision  is,  that  a 
feoffment  is  a  notorious  act,  of  which  the  tenant  is  presumed  to  have 
notice. 

(Martin,  B.,  referred  to  Com.  Dig.  "  Estates,  by  Grant."  (H.  6) 
(H.  9).) 

In  this  case  there  is  no  act  of  transfer  by  the  defendant  himself ; 
and  the  effect  of  the  vesting  order  is  only  to  place  the  assignee  in 
the  same  position  as  the  insolvent,  if  the  former  thinks  fit  to  accept 
the  lease:  1  &  2  Vict.  c.  110,  ss.  49,  50.  The  assignee  ought 
therefore  to  have  given  the  defendant  notice  of  the  assignment ;  and 
the  mere  fact  of  bringing  the  ejectment  is  not  sufficient  notice. 

Pabke,  B.  : 

The  rule  must  be  discharged.  The  sole  *ground  on  which  it  was  [  ♦867 
granted  was,  that  this  was  the  case  of  a  tenancy  at  will  which  had 
not  been  determined,  because  the  only  assignment  was  the  vesting 
order,  and  there  was  no  proof  that  the  tenant  had  notice  of  it.  At 
the  trial,  the  parties  were  not  alive  to  the  objection  that  an  assign- 
ment of  the  interest  in  the  term,  or  a  conveyance  by  lease  and 
release,  without  actual  notice,  was  a  determination  of  the  will. 
That  point  was  not  taken.  The  law  upon  the  subject  is,  that  if  an 
assignment  or  conveyance  of  the  reversion  takes  place  behind  the 
back  of  the  tenant,  it  does  not  affect  him  until  he  has  notice  of  it ; 
but  if  he  has  knowledge  from  the  assignee  of  the  reversion,  or  has 

(1)  Vent.  247.  ('2)  41  B.  K.  699  (2  Cr.  M.  &  R.  120). 
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Dob  d.       himself  acquired  the  same  information,  it  is  a  determination  of  the 

Da  VIES 

^,  will.     The  law  is  thus  laid  down  in  Co.  Litt.  55  b :    "  If  a  man 

Thomas,  leaseth  a  manor  at  will  whereunto  a  common  is  appended,  if  the 
lessor  pat  in  his  beasts  to  use  the  common,  this  is  a  determination 
of  the  will.  The  lessor  may,  by  actual  entry  upon  the  ground, 
determine  his  will  in  the  absence  of  the  lessee,  but  by  words  spoken 
from  the  ground  the  will  is  not  determined  until  the  lessee  hath 
notice."  So  that  if  the  lessor  actually  enters  upon  the  land,  (though 
the  lessee  be  not  there,)  and  does  anything  inconsistent  with  the 
will,  that  is  a  determination  of  the  tenancy.  But  if  anything  is 
done  of  which  the  tenant  can  have  no  presumable  notice,  as  if  the 
lessor  determines  his  will  by  words  off  the  land,  that  does  not  put 
an  end  to  the  tenancy  till  the  lessee  has  notice.  Every  conveyance 
of  the  reversion  is  inconsistent  with  the  will  to  occupy  under  him, 
but  the  tenant  is  not  to  be  treated  as  a  trespasser  until  he  has  had 
notice  of  the  determination  of  the  will — not  formal  notice,  but 
knowledge  of  it :  as  soon  as  he  has  that,  he  must  know  that  he  is 
not  to  occupy.  That  is  the  effect  of  the  passage  in  Go.  Litt.  55  b, 
and  also  of  Disdale  v.  lies.  In  this  case  the  vesting  order  was  pro- 
cured by  the  insolvent  himself,  so  that  it  was  a  determination  of 
the  will  as  soon  as  it  was  known  to  the  tenant  in  possession  ;  and 
[  *858  ]  there  *was  ample  evidence  that  the  tenant  in  possession  knew  not 
only  of  the  insolvency,  but  also  of  the  vesting  order.  It  would  have 
been  quite  idle  to  leave  that  question  to  the  jury.  Both  parties 
must  be  taken  to  have  acquiesced  in  the  ruling  of  the  learned  Judge. 

Alderson,  B.  : 

The  moment  the  tenant  knows  that  the  landlord  has  done  an 
act  which  is  inconsistent  with  the  continuance  of  his  will — which  he 
has  done  when  he  has  parted  with  the  reversion, — that  is  a  deter- 
mination of  the  will,  and  the  tenant  must  know  that  it  is  his  duty 
to  quit  at  once. 

Martin,  B.  : 

I  am  of  the  same  opinion.  The  relation  of  landlord  and  tenant 
is  a  mere  personal  relation,  and  when  one  of  the  parties  has  put 
an  end  to  it,  it  is  gone.  But  to  prevent  a  person  being  treated 
as  a  wrong  doer,  the  law  reasonably  says,  that  the  tenancy  is 
not  determined  until  notice;  but  when  the  tenant  has  notice,  it 
is  his  duty  to  go  out.  It  is  said  that  the  landlord  of  a  tenant  at 
will  cannot  distrain,  and  it  was  so  contended  in  a  case  in  thiQ 


The  defendant  agreed  to  join  his  brother  in  making  a  promissory  note  for 
his  accommodation,  provided  H.  would  also  join.  The  defendant  accord- 
ingly signed  an  instrument  in  the  form  of  a  promissory  note,  a  blank  being 
left  for  the  name  of  the  payee.  R  refused  to  join ;  and  afterwards  the 
defendant's  brother  delivered  the  imperfect  instrument  to  the  plaintiff  for 
value,  representing  that  he  had  authority  to  deal  with  it,  and  the  plaintiff 's 
name  was  inserted  as  payee :  Held,  that  the  plaintiff  could  not  recover  on 
this  note  against  the  defendant 

SemhlCf  that,  under  such  circumstances,  the  insertion  of  the  plaintiff's 
name  as  payee  rendered  the  instrument  a  forgery. 

Assumpsit  by  payee  against  maker  of  a  promissory  note. 

Fleas :  First,  non  fecit ;  secondly,  that  the  promissory  note  was 
the  note  of  the  defendant  and  Bichard  Dixon ;  that  the  defendant 
subscribed  the  note  as  maker,  and  delivered  it  to  Bichard  Dixon, 
for  the  accommodation  of  Bichard  Dixon,  and  on  the  terms  only 
that  the  note  should  be  subscribed  by  one  Bobinson  as  a  joint 
maker  with  the  defendant  and  Bichard  Dixon,  and  that  Bichard 
Dixon  should  not  deliver  the  note  to  any  person  without  Bobinson 
having  first  signed  the  same  as  maker ;  that,  before  the  note  was 
delivered  to  the  plaintiff,  Bobinson  refused  to  sign  the  note ;  that 
Bichard  Dixon  delivered  the  note  to  the  plaintiff  without  Bobinson 
having  signed  the  same,  whereof  the  plaintiff  had  notice. 
Verification. 

The  plaintiff  joined  issue  on  the  first  plea,  and  to  the  second 
replied  de  injurid. 

At  the  trial,  before  Cresswell,  J.,  at  the  last  York  Spring  Assizes, 
it  appeared  that  the  defendant's  brother,  Bichard  Dixon,  being 
desirous  of  borrowing  lOOZ.  on  the  security  of  a  promissory  note, 

(1)  In  Doe  d.  Benson  Y.Frost,  moved  Herdman  v.  Wheeler  [1902]  1KB. 
by  E.  James  in  last  Term,  May  31,  361,  369,  71  L.  J.  K.  B.  270,  86  L.  T. 
when  the  Ck)nBT  refused  the  rule.  48 ;  see  Bills  of  Exchange  Act,  1882 

(2)  Cited,  Hogarth  v.  Latham  (1878)  (46  &  46  Vict.  c.  61),  s.  20.— A.  0, 
3  Q.  B.  D.  643,  647, 47  L.  J.  Q.  B.  339 ; 


r. 
Thomas. 
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Court  (1).    But  in  Go.  Litt.  57b,  it  is  said  that  ''he  may  distrain       Dob  d. 

Davies 
for  the  rent  behind,  or  have  for  this  an  action  of  debt,  &c. ;  "  and 

Lord  Coke  adds,  ''  but  if  he  impound  the  distress  upon  the  ground 

letten  at  will,  the  will  is  determined."     That  was  right  at  the  time 

Lord  Coke  wrote,  because  at  that  period  a  landlord  could  not 

impound  a  distress  on  the  premises. 

Rvle  discharged. 


AWDE  V.  WILLIAM  DIXON  (2).  i8«J. 

^  June  2^, 

(6  Ex.  869—872;  S.  C.  20  L.  J.  Ex.  295.) 


[869] 
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AwDE  applied  to  the  defendant  to  become  one  of  his  sareties,  which  he 
Dixon.  agreed  to  do,  on  the  representation  of  his  brother  that  one 
Bobinson  would  become  his  co-sarety,  and  that  the  defendant 
should  not  be  responsible  unless  Bobinson  joined  in  the  note.  On 
the  faith  of  this  representation,  the  defendant  signed  the  following 
blank  instrument,  leaving  a   space  for   Bobinson's   as  the  first 

signature:   " December,  1848.    On  demand,  we  do   hereby 

jointly  and  severally  promise  to  pay  to  Mr. ,  or  order,  lOOZ.,  as 

witness  our  hands.  William  Djxon.*'  Bobinson  refused  to  sign 
the  instrument,  and  Bichard  Dixon  took  it  in  its  imperfect  state  to 
[  *870  ]  the  plaintiff ;  and  *upon  B.  Dixon's  representation  that  he  had 
authority  to  deal  with  it,  the  plaintiff  advanced  him  money  upon 
it,  and  the  blanks  were  filled  up  by  inserting  ''  26 "  before 
"December,"  and  the  plaintiff's  name  as  payee.  The  learned 
Judge  directed  a  verdict  for  the  plaintiff,  reserving  leave  for  the 
defendant  to  move  to  enter  a  verdict  for  him. 
A  rule  nisi  having  been  obtained  accordingly, 

Atherton  and  Wallis  showed  cause : 

Under  the  circumstances,  Bichard  Dixon  had  authority  to  bind 
the  defendant,  by  completing  the  instrument  and  delivering  it  to 
a  bond  fide  holder  for  value.  Where  a  person,  entrusted  with  a 
negotiable  instrument  for  a  special  purpose,  delivers  it  to  another, 
the  mere  contravention  of  the  trust  will  not  prevent  the  latter  from 
recovering,  if  a  bond  fide  holder  for  value  and  without  notice. 

(Fabke,  B.  :  This  is  a  false  instrument.) 

The  defendant,  by  putting  his  name  to  an  imperfect  instrument, 
undertook  to  be  answerable  for  it  when  filled  up  in  the  shape  of  a 
note.  The  case  is  not  distinguishable  from  that  of  a  blank 
acceptance  delivered  to  a  person  for  a  special  purpose. 

(Parke,  B.  :  Suppose  Bichard  Dixon  had  authority  to  fill  up  the 
instrument  with  lOOZ.,  and  he  inserted  200Z.,  would  the  defendant 
be  liable?  In  the  case  of  Rex  v.  Hart{i),  all  the  Judges  were 
unanimously  of  opinion  that  where  a  blank  acceptance  is  delivered 
to  a  person,  with  authority  to  fill  it  up  with  a  particular  sum,  and 
he  inserts  a  larger  sum,  he  is  guilty  of  forgery.  Reg.  v.  Wilson  (2) 
is  an  authority  to  the  same  effect.) 

A  bond  fide  holder  for  value,  and  without  notice,  is  not  disabled 
(1)  1  Moo.  C.  C.  486.  (2)  1  Den.  a  C.  284. 
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from  recovering  by  reason  of  the  fraud  of  the  person  from  whom        awdb 
he  received  the  note:  Bramah  v.  Roberts  (1).  Dixon. 

(Pabkb,  B.  :  That  was  the  case  of  a  complete  bill  placed  in  the 
hands  of  a  third  person  for  a  special  purpose. 

Aldbbson,  B.  :  Here  the  making  of  the  bill  is  tainted.) 

The  defendant  *having,  with  full  knowledge  of  the  circumstances,       [  *S7i  ] 
allowed  the  imperfect  instrument  to  remain  in  his  brother's  hands, 
he  impliedly  gave  him  authority  to  obtain  money  upon  it. 

(Aldbrson,  B.  :  A  blank  acceptance  is  not  of  itself  an  authority 
to  make  a  complete  bill,  but  only  evidence  of  authority :  Molloy  v. 
Delves  (2).  Here  the  defendant  signed  his  name  to  a  piece  of  paper, 
giving  his  brother  authority  to  make  it  a  promissory  note  on  certain 
terms ;  he  makes  it  a  note  on  other  terms ;  then  how  does  that 
differ  from  the  case  of  signing  his  brother's  name  ?  It  would  be 
strange  if  this  transaction  amounted  to  forgery,  and  yet  we  should 
hold  this  a  true  instrument.) 

A  person  who  has  given  value  for  an  imperfect  instrument  cannot 
be  said  to  have  forged  it  by  inserting  his  own  name  as  payee. 

(Pabkb,  B.  :  Here  the  authority  was  countermanded.) 

Where  a  person  signed  his  name  to  a  blank  paper  duly  stamped, 
and  delivered  it  to  another  for  the  purpose  of  drawing  a  bill  of 
exchange  in  such  manner  as  the  latter  should  think  fit,  and  he 
drew  a  bill  payable  to  a  fictitious  payee  or  order,  and  indorsed  it 
for  valuable  consideration,  it  was  held  that  the  indorsee  might  sue 
the  person  who  signed  it  as  drawer,  or  recover  on  a  count  stating 
the  special  circumstances:  CoUis  v.  Emett  (a). 

(Parkb,  B.  :  In  that  case  there  was  an  unlimited  power  to  draw 
in  any  way ;  here  there  was  an  incomplete  instrument,  which  no 
person  had  authority  to  fill  up. 

Alderson,  B.  :  Suppose  the  defendant  had  gone  to  his  brother 
and  said,  "  I  prohibit  you  from  filling  up  that  note,"  could  that 
have  made  any  difference  ?) 

Cruchley  v.  Clarance  (4)  decided  that  a  bill  of  exchange  drawn  and 

(1)  3  Bing.  N.  0.  963;  1  Scott,  350.  (3)  1  H.  Bl.  313. 

(2    7  Bing.  428.  (4)  14  R.  E.  596  (2  M.  &  S.  90). 
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AwDB       issued  in  blank  for  the  name  of  the  payee,  may  be  filled  up  by  a 
Dixon.       ^ond  fide  holder  with  his  own  name. 

Watson  and  Hv^gh  Hill  appeared  in  support  of  the  rule,  but 
were  not  called  upon. 

[  872  ]       Parke,  B.  : 

It  is  unnecessary  to  say  whether  this  instrument  is  a  forgery  or 
not,  but  there  is  certainly  ground  for  contending  that  the  making  of 
it  complete  contrary  to  the  directions  of  the  defendant  renders  it  a 
false  instrument  as  against  him.  I  do  not  gainsay  the  position 
that  a  person  who  puts  his  name  to  a  blank  paper  impliedly 
authorises -the  filling  of  it  up  to  the  amount  that  the  stamp  will 
cover.  But  this  is  a  different  case.  Here  the  instrument,  to  which 
the  defendant*s  name  is  attached,  is  delivered  to  his  brother,  with 
power  to  make  it  a  complete  instrument  on  one  condition  only,  that 
is,  provided  Eobinson  would  be  a  joint  surety  with  him.  This, 
therefore,  is  an  instance  of  a  limited  authority,  where,  in  case  of  a 
refusal  by  Bobinson  to  join,  there  is  a  countermand.  Bobinson 
refused  to  join,  and  consequently  the  defendant's  brother  had  no 
authority  to  make  use  of  the  instrument.  A  party  who  takes  such 
an  incomplete  instrument  cannot  recover  upon  it,  unless  the  person 
from  whom  he  receives  it  had  a  real  authority  to  deal  with  it. 
There  was  no  such  authority  in  this  case,  and  unless  the  circum- 
stances show  that  the  defendant  conducted  himself  in  such  a  way 
as  to  lead  the  plaintiff  to  believe  that  the  defendant's  brother  had 
authority,  he  can  take  no  better  title  than  the  defendant's  brother 
could  give.  The  maxim  of  law  is,  "  nemo  plus  juris  in  alium 
transferre  potest  quwn  ipse  habet."  It  is  a  fallacy  to  say  that  the 
plaintiff  is  a  botid  fide  holder  for  value ;  he  has  taken  a  piece  of 
blank  paper,  not  a  promissory  note.  He  could  only  take  it  as  a 
note  under  the  authority  of  the  defendant's  brother,  and  he  had 
no  authority,  consequently  the  instrument  is  void  as  against  the 
defendant. 

Alderson,  B.,  and  Platt,  B.,  concurred. 

Rule  absolute. 
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JEAKE8  AND  Another  v.  WHITE.  lasi. 

Afay  29. 
(6  Ex.  873—882;  S.  0.  21  L.  J.  Ex.  265.)  July  1. 

In  an  action  to  recover  the  expenses  incurred  by  the  plaintiff  in  investi-  r  873  1 
gating  the  defendant's  title  to  mortgage  certain  lands,  upon  the  ground 
that  the  defendant's  title  had  turned  out  to  be  defective,  the  declaration 
stated,  that,  in  consideration  the  plaintiff  would  advance  2,000/.  upon  the 
security  of  a  mortgage  of  the  land,  upon  the  defendant's  making  out  a  good 
title  to  mortgage  the  said  lands  to  the  plaintiff,  the  defendant  promised  the 
plaintiff  to  pay  him  the  expenses  to  which  he  might  be  subjected  in  case  the 
loan  should  go  off  by  reason  of  the  defendant  changing  his  views,  or  of  the 
defectiveness  of  the  defendant's  title.  The  evidence  of  the  defendant's  title 
was  as  follows :  The  defendant,'shortly  before  the  agreement  with  the  plain- 
tiff, had  contracted  to  purchase  the  premises  of  one  W.  E.,  who  claimed  as 
heir-at-law  ex  parte  maternd  to  one  B.  H.,  the  person  last  seised.  J.  H.,  the 
father  of  B.  H.,  married  E.  E.,  and  died  in  1787,  aged  59,  and  devised  the 
property  to  his  son  B.  H.  and  his  two  daughters,  and,  after  their  death,  to 
B.  H.  in  fee.  The  daughters  both  died,  unmarried,  before  B.  H.,  who  died  a 
bachelor,  in  1839.  In  order  to  negative  the  existence  of  any  heirs  ex  parte 
patemdy  depositions  in  a  Chancery  suit  of  E,  v.  J?.,  in  18-13,  had  been  forwarded 
to  the  plaintiff,  in  which  the  deponents  stated  that  they  were  well  acquainted 
with  B.  H.,  who  had  told  them  that  **  he  had  no  relation  left."  And  the 
deponents  stated,  that  they  believed  B.  H.  had  no  relation  left,  on  his 
father's  side,  living  at  the  time  of  his  death.  It  further  appeared,  that  two 
issues  had  been  directed  in  the  same  suit,  in  which  both  parties  claimed  the 
property  as  heir  to  B.  H.  eas  parte  maternd;  and  that  the  jury  had  found, 
upon  two  occasions,  (the  cause  having  been  tried  twice],  first,  that  B.  H.  did 
not  leave  any  heir  ex  parte  patemd  ;  and,  secondly,  that  the  plaintiff  in  that 
suit,  (W.  E.,  from  whom  the  defendant  claimed),  was  the  heir-at-law  of 
B.  H.  ex  parte  inaternd.  A  statutory  declaration  had  also  been  furnished  to 
the  plaintiff,  in  which  the  declarant  stated,  that  B.  H.  and  his  sisters  had 
told  him,  on  sevei-al  occasions,  that  they  had  no  relations  whatever  on  their 
father's  side,  and  that  they  had  often  heard  their  father  declare  that  he  had 
no  relations  whatever,  but  that  he  was  the  last  of  his  family  :  Held,  first, 
that  the  agreement  between  the  plaintiff  and  defendant  was  not  within  the 
4th  section  of  the  Statute  of  Frauds;  and,  secondly,  per  Pollock,  C.  B., 
Aldekson,  B.,  and  Platt,  B.,  that  the  defendant  had  not  made  out  a  good 
title  to  the  land;  for  that  by  *'  a  good  title  "  was  to  be  understood  such  a 
title  as  a  Court  of  Chancery  would  adopt  as  a  sufficient  ground  for  com- 
pelling specific  performance,  and  such  a  title  as  would  be  a  good  answer  to 
an  action  of  ejectment  by  any  claimant ;  dissentiente  Mabtik,  B.,  who  held 
that  it  was  siifficient  to  establish  a  legal  title  in  point  of  fact. 

Assumpsit.  The  declaration  stated  that,  in  the  lifetime  of 
William  Jeakes,  in  consideration  that  W.  Jeakes  promised  the 
defendant  to  lend  him  2,0001.  upon  the  security  of  a  mortgage  of 
certain  lands,  upon  the  defendant  making  out  a  good  title  to  mort- 
gage the  said  lands  to  the  said  W.  Jeakes,  the  defendant  promised 
W.  Jeakes  to  pay  the  expenses  to  which  be  W.  Jeakes  might  be 
subjected,  in  case  the  loan  should  go  off  by  reason  of  the  defendant 
changing  his  views,  or  of  the  defectiveness  of  the  defendant's  title. 
Averment,  that,  although  the  said  W.  Jeakes,  until  the  loan  went 
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Jeakbs  off,  vas  always  ready  and  willing  to  lend  the  defendant  the  said 
White.  8um  on  the  security  of  the  said  mortgage,  the  defendant  did  not  make 
out  and  show  to  W.  Jeakes  a  good  title  to  mortgage  the  said  land, 
whereby  the  loan  went  off  by  reason  of  the  defectiveness  of  the 
r  ♦874  ]  ^defendant's  title  to  mortgage ;  that  W.  Jeakes  had  been  subjected  to 
the  expense  of  4Sl.  lis.  in  investigating  the  defendant's  title  to 
mortgage  the  land;  and  that  the  defendant  had  not  paid  that 
amount. 

The  defendant  pleaded,  first,  non  assumpsit;  and,  fifthly,  that 
he  did  make  out  and  show  to  W.  Jeakes  a  good  title  to  mortgage 
the  land,  conclading  to  the  country. 

At  the  trial,  before  Martin,  B.,  at  the  sittings  for  Middlesex  in  last 
Hilary  Term,  the  facts  were  as  follows :  The  action  was  brought  by 
the  plaintiffs,  as  the  executor  and  executrix  of  William  Jeakes,  to 
recover  the  sum  of  4SL  148.,  being  the  amount  of  costs  which  had 
been  paid  by  their  testator  in  investigating  the  defendant's  title  to 
mortgage  certain  land  at  Epsom,  under  the  following  circum- 
stances: The  defendant  being  desirous  of  borrowing  the  sum  of 
2,0002.,  a  negotiation  took  place  between  him  and  W.  Jeakes,  in  the 
course  of  which  the  plaintiff's  testator's  solicitor  wrote  the  following 
letter  to  the  defendant's  solicitor : 

"  Mr.  Jeakes  informs  me  that  it  has  been  arranged  with  your 
parfy  for  an  advance  of  2,000/.  on  the  security  of  the  property 
mentioned  in  your  letter  to  him  of  the  Slst  of  May  last,  and  there 
put  at  a  rent  of  1262.  14s.  but  to  which  is  to  be  added  the  iron- 
monger's shop,  workshop,  and  premises.  Please  therefore  to  send 
me  abstract  forthwith.  It  is  clearly  understood  betwixt  us,  that, 
should  the  loan  go  off  by  reason  of  your  client  changing  his  views, 
or  of  the  defectiveness  of  his  title,  the  expenses  to  which  Mr.  Jeakes 
will  be  subjected,  are  to  be  borne  by  your  client.  Please  to  affirm 
this  in  your  next  letter.  "  Signed,  &c." 

In  answer  to  this,  the  defendant's  solicitor  wrote  as  follows: 
^'We  beg  to  forward  you  the  abstract  of  the  title.  ...  At 
your  request,  we  have  to  state  that  it  is  clearly  understood  that, 
[  •876  ]  should  the  proposed  loan  go  off  by  *reason  of  our  client  changing 
his  views,  or  of  the  defectiveness  of  the  title,  the  expenses  to  which 
Mr.  Jeakes  will  be  subjected  are  to  be  borne  by  our  client,  but 
Mr.  Jeakes  is  to  agree  to  make  the  advance  if  the  title  is  clear. 
Please  affirm  this.  We  shall  be  glad  if  you  can  expedite  the 
business  as  much  as  possible.  "  Signed,  &c." 
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No  affirmance  of  this  proposition  was  ever  made  in  writing.  Jeakbs 
Upon  the  abstract  delivered  by  the  defendant  to  the  plaintiff's  whitb. 
testator,  it  appeared  that  the  defendant,  shortly  before  this  trans- 
action, had  contracted  to  purchase  the  premises  in  question  from 
one  William  Eggleton,  who  was  in  possession,  and  who  claimed  to 
be  entitled  to  them  as  heir-at-law  ex  parte  matemd  to  one  Benjamin 
Haswell,  the  person  last  seised.  John  Haswell,  the  father  of 
Benjamin,  married  Eliza  Eggleton,  and  died  in  1787,  aged  fifty- 
nine,  having  devised  the  property  to  his  son  Benjamin  and  his  two 
daughters  Jane  and  Frances,  and  after  their  deaths  to  Benjamin  in 
fee.  The  two  daughters  died  unmarried  before  Benjamin,  who 
died  in  1889,  aged  seventy-five,  never  having  been  married.  In 
order  to  negative  the  existence  of  any  heir  ex  parte,  paternd  to 
Benjamin  Haswell,  the  defendant  forwarded  to  the  plaintiffs' 
testator  extracts  from  the  depositions  made  in  a  suit  in  Chancery 
of  Eggleton  v.  Eggleton  in  1848,  to  the  following  effect :  James 
Atherfold,  aged  fifty-two,  deposed,  ''I  was  to  a  certain  extent 
acquainted  with  the  state  of  Benjamin  Haswell's  family.  At  the 
time  of  his  death,  from  my  communications  with  him  and  his  two 
sisters,  I  believe  that  he  had  no  paternal  relation  living  at  the  time 
of  his  death,  for  I  never  knew  or  heard  of  any  such  relation ;  and 
when  he  buried  the  last  of  his  two  sisters,  he  told  me  he  had  no 
relation  left."  James  Waters,  aged  forty-six,  deposed,  "  I  lived  as 
servant  to  the  said  B.  Haswell  for  the  last  twenty  years  of  his  life, 
and  thereby  acquired  a  certain  degree  of  knowledge  of  the  state  of 
his  family.  The  only  relations  *of  his  that  I  ever  knew  or  heard  [  '876  ] 
him  speak  of  as  living,  during  my  acquaintance  with  him,  were  his 
two  sisters  Jane  and  Frances  Haswell,  and  both  of  them  died 
before  the  said  Benjamin  Haswell;  so  that,  as  far  as  I  know  or 
believe,. he  had  no  relation  on  his  father's  side  living  at  the  time 
of  his  death."  Together  with  these  extracts  was  sent  the  copy  of 
an  order  of  Yice-Chancellor  Knight  Bbuge  made  in  the  above 
cause,  directing  the  trial  of  two  issues :  first.  Whether  Benjamin 
Haswell  left  any  heir-at-law  ex  parte  paternd ;  secondly,  whether 
Benjamin  Haswell  left  the  plaintiff  in  the  said  suit  his  heir-at-law 
ex  parte  matemd;  and  it  was  ordered,  that,  on  the  trial  of  the 
issues,  the  parties  should  admit  that,  up  to  the  27th  of  January, 
1842,  the  defendants  had  not  been  able  to  discover  that  Benjamin 
Haswell  had  any  relation  on  his  father's  side  living  at  the  time  of 
his  decease.  These  issues  were  tried  twice  at  the  Surrey  Assizes, 
(a  new  trial  having  been  directed) ;   and  on  both  trials  the  jury 
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Jbakks  found  by  their  verdict — first,  that  B.  Haswell  did  not  leave  any 
White.  heir  ex  parte  paternd;  and,  secondly,  that  the  plaintiff  in  the  above 
suit  was  his  heir-at-law  ex  parte  maternd.  A  decree  was  afterwards 
made  in  the  Court  of  Chancery  in  accordance  with  these  findings. 
The  plaintiff  in  the  Chancery  suit  was  the  same  William  Eggleton, 
under  whom  the  defendant  claimed;  and  it  appeared  that  the 
defendant  in  that  suit  also  claimed  the  property  in  question  as 
maternal  heir  of  Benjamin  Haswell.  In  addition  to  this  evidence, 
the  defendant  also  furnished  two  statutory  declarations,  in  one  of 
which  the  declarant  stated,  that  he  was  on  intimate  terms  with 
Benjamin  Haswell  and  his  two  sisters,  and  had  had  conversations 
with  them  relative  to  their  family,  and  that  he  had  '^  on  several 
occasions  heard  them  declare,  that  they  had  no  relations  whatever 
on  their  father's  side,  but  that  their  only  relations  were  on  their 
mother's  side  of  the  name  of  Eggleton ;  and  that  they  had  many 
times  heard  their  father  John  Haswell  declare,  that  he  had  no 
[  *877  ]  relations  ^whatever,  but  that  he  was  the  last  of  his  family."  The 
plaintiffs'  testator  not  being  satisfied  with  this  title,  declined  to 
advance  the  money,  and  the  present  plaintiffs  after  his  death 
commenced  this  action. 

On  the  part  of  the  defendant  it  was  contended,  first,  that  this 
transaction  amounted  to  the  sale  of  an  interest  in  land  under  the 
4th  section  of  the  Statute  of  Frauds,  and  that  there  was  no  com- 
plete agreement  in  writing  signed  pursuant  to  that  statute;  and 
secondly,  that  the  title  was  not  defective,  and  consequently  that  the 
defendant  was  entitled  to  succeed  upon  the  first  and  fifth  issues. 
The  learned  Judge  directed  a  verdict  to  be  entered  for  the  plaintifiis 
upon  all  the  issues  except  the  first  and  fifth,  and  upon  these 
issues  a  verdict  was  entered  for  the  defendant,  leave  being  reserved 
to  the  plaintiffs  to  move  to  enter  a  verdict  for  them  upon  those 
issues  also,  with  482.  14s.  damages,  in  case  the  Court  should  be  in 
favour  of  the  plaintiffs  upon  both  points;  it  being  also  agreed 
between  the  parties  that  the  question  of  law  as  well  as  of  fact  upon 
the  title  should  be  left  to  the  Court. 

Bovill  obtained  a  rule  nisi,  in  pursuance  of  the  leave  reserved, 
in  last  Hilary  Term. 

In  Trinity  Term  last  (May  29), 

Peacock  and  H.  J.  Hodgson  showed  cause : 
First,  the  contract  upon  which  the  plaintiffs  seek  to  charge  the 
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defendant  is  a  contract  relating  to  an  interest  in  land.    It  is  there-      Jeakes 
fore  within  the  4th  section  of  the  Statute  of  Frauds.    The  language       white. 
of  that  section  is  not  confined  to  **  a  sale  *'  of  land,  but  extends  to 
"any  interest  in  or  concerning"  land.    The  plaintiflfs*  promise, 
which  is  the  consideration  of  the  defendant's  liability,  clearly 
extends  to  an  interest  in  land,  and  therefore  the  whole  contract 
falls  within  the  statute.    Now  the  statute  requires  such  a  contract 
to  be  in  writing:  but  the  defendant's  letter  amounts  to  a  mere 
proposal  requiring  *affirmance ;  and  as  the  plaintiffs  failed  to  prove       [  *^^^  ] 
a  written  affirmance  of  the  new  term,  no  contract  in  writing  was 
established. 

(Platt,  B.  :  Was  the  defendant  bound  to  mortgage  the  lands?) 

Possibly  he  was  not. 

(Aldbbson,  B.  :  Then  the  contract  merely  relates  to  the  investiga- 
tion of  a  title,  the  parties  agreeing  that,  in  case  the  title  should 
turn  out  to  be  defective,  the  defendant  should  pay  all  the  costs  of 
the  investigation.  The  contract  does  not  relate  to  any  interest  in 
land,  and  is  not  within  the  statute. 

Pollock,  C.  B.  :  We  all  think  that  is  the  true  construction  of 
this  agreement.) 

Upon  this  point  the  following  cases  and  text  writers  were  cited : 
Cocking  v.  Ward  (i),  Inman  v.  Stamp  (2) ;  1  Addison  on  Contracts, 
86  ;  Dart  on  Vend.  <fe  Purch.  92, 104 ;  Vaughan  v.  Hancock  (a),  M'lver 
V.  Richardson  (4),  and  Carrington  v.  Roots  {6),  Secondly,  as  to  the 
fifth  issue,  there  was  reasonable  evidence  that  William  Eggleton, 
from  whom  the  defendant  claimed,  was  heir-at-law  to  the  person 
last  seised.  The  Court  is  placed  in  the  position  of  the  jury,  and 
the  plaintiffs  must  make  out  that  in  point  of  fact  this  is  a  bad 
title.  It  is  not  a  question  whether  there  may  be  such  a  doubt  as 
would  prevent  a  court  of  equity  from  decreeing  specific  performance^ 
The  title  is  clearly  in  the  heir-at-law  of  Benjamin.  The  question 
ie,  whether  the  evidence  shows  that  the  defendant's  vendor  filled 
that  character.  It  is  not  disputed  that  he  is  heir  to  Eliza  Eggleton, 
Benjamin's  mother.  Then  there  is  abundant  evidence  that  there 
are  no  heirs  ex  parte  patemA.    Direct  proof  of  a  failure  of  heirs, 

(1)  68  E.  B.  831  (1  a  B.  858).        (4)  1  M.  &  S.  557. 

(2)  18  R  R  740  (1  Stark.  12).         (5)  46  E.  B.  583  (2  M.  &  W.  248). 

(3)  71  B.  IL  483  (3  C.  B.  766). 
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Jbakes  or  of  issue,  can  scarcely  ever  be  given ;  depositions  and  declara- 
WuiTK.  ^ions  are  a  legitimate  proof,  such  as  is  usually  given  in  questions 
of  this  nature.  Moreover,  the  decisions  of  two  juries  upon  these 
precise  issues  are  almost  conclusive :  Waters  v.  Waters  (i).  The 
[  «879  ]  ^defendant  was  not  bound  to  negative  mere  probabilities :  Sugd. 
Vend.  &  Purch.  486  ;  Dart  on  Vend.  &  Purch.  163, 165.  The  object 
of  the  Inheritance  Act,  8  <fe  4  Will.  IV.  c.  106,  was  to  do  away  with  the 
necessity  of  tracing  pedigrees  further  back  than  the  circumstances  of 
the  case  require  :  Hubback  on  Evidence  of  Succession,  p.  121.  With 
regard  to  the  Chancery  suit  being  between  rival  claimants  ex  parte 
matemd,  that  objection  is  obviated  by  the  fact  of  the  want  of 
paternal  heirs  thus  becoming  a  matter  of  notoriety,  and  so  adding  to 
the  improbability  of  any  existing,  as  no  claim  was  afterwards  made. 

Bovill  and  Phipsouj  in  support  of  the  rule : 

The  first  point  has  been  already  disposed  of  by  the  Court.  Then, 
as  to  the  fifth  issue,  there  is  really  nothing  but  the  merest  shadow 
of  a  title  in  the  defendant.  The  declarations  and  depositions  are 
inconsistent,  and  even  if  relied  upon,  are  no  evidence  that  there 
are  no  heirs  of  John,  the  father  of  Benjamin;  neither  do  they 
exclude  heirs  claiming  through  other  more  remote  female  ancestors 
who  would  be  preferred.  Then  the  issues  prove  nothing,  as  they 
arose  between  two  parties,  each  claiming  as  heir  ex  parte  matemdj 
and  each  of  whom  was  therefore  interested  to  suppress  any  heir 
ex  parte  patemd.  No  person  could  safely  be  advised  to  advance 
money  on  such  a  title  as  this,  which  rests  merely  on  a  nine  years' 
possession :   Sugd.  Vend.  <fe  Purch.  890. 

(Martin,  B.  :  There  was  no  suggestion  that  any  other  person 
whatsoever  was  entitled.  What  more  could  possibly  have  been  done  ?) 

The  plaintiffs'  testator  had  a  right  to  a  clear  title,  and  it  is  no^ 
suflScient  to  make  one  out  which  is  open  to  doubt:  Hartley  v. 
Pehall  (2),  Emery  v.  Orocock  (3),  Scott  v.  Nixon  (4),  Fort  v.  Clark  (5). 

Cur.  adv.  wit. 
[  880  ]       Pollock,  C.  B.,  now  said : 

The  CouBT  has  already  disposed  of  the  question  on  the  Statute 
of  Frauds.    The  remaining  question  is,  whether  the  defendant  did 

(1)  2  De  a  &  S.  614.  (4)  61  E.  B.  84  (3  Dr.  &  War.  402). 

(2)  3  B.  B.  668  (1  Peake,  178).  (5)  1  Buss.  604. 

(3)  22  B.  B.  236  (6  Madd.  54). 
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make  out  and  show  to  the  plaintififs'  testator  a  good  title  to  mort-  Jbakbs 
gage  certam  land.  The  action  was  brought  to  recover  the  sum  of  wh^'tis. 
48Z.  148.,  which  had  been  paid  as  the  costs  of  investigating  the 
title.  A  verdict  was  entered  for  the  defendant,  my  brother  Mabtin 
reserving  this  question  for  the  opinion  of  the  Court.  If  the  defen- 
dant did  not  make  out  a  good  title,  a  verdict  is  to  be  entered  for 
the  plaintiffs  for  the  amount  so  paid.  Now  the  title  which  the 
defendant  made  out  was  one  said  to  be  derived  from  the  heir 
ex  parte  matemd  of  the  mother  of  Benjamin  Haswell,  the  party 
last  seised.  It  also  appealed  that  certain  issues  out  of  Chancery 
had  been  tried,  on  which  the  jury  had  found  that  Benjamin  Haswell 
had  no  heirs  ex  parte  patemd,  and  that  the  person  under  whom 
the  defendant  claimed  was  his  heir-at-law  ex  parte  matemd  ;  and 
it  further  appeared  that  statutory  declarations  had  been  made,  to 
the  effect  that  the  party  last  seised  had  been  heard  to  say  that  he 
never  had  any  heirs  on  his  father's  side.  Now  the  majority  of  the 
CouBT  are  of  opinion  that  the  title  by  heirship  made  out  was  the 
weakest  possible  title  of  that  description ;  that  as  the  issues  so  found 
by  the  jury  were  tried  between  two  heirs  ex  parte  viaternd,  both  of 
them  had  an  interest  in  keeping  out  of  the  view  of  the  jury  any  heir 
ex  parte  patemd  who  might  exist ;  and  that  the  statement  of  the 
person  last  seised,  that  he  had  no  heirs  on  his  father's  side,  is 
entitled  to  very  little  weight,  as  the  expression  is  ambiguous,  for  it  may 
mean  either  that  he  had  no  heirs  of  the  same  name  on  his  father's 
side,  or  it  may  mean,  and,  indeed,  could  not  well  mean  more,  than 
that  there  were  no  heirs  on  his  father's  side  with  whom  he  was 
acquainted,  or  that  he  was  not  aware  that  any  such  heir  existed. 
It  certainly  cannot  mean  that  he  had  no  heirs  at  all  on  his  own, 
his  grandmother's,  or  his  great  grandmother's  side.  *The  question  [  *88i  ] 
is  whether,  according  to  the  agreement  upon  which  the  action  is 
brought,  the  plaintiffs  are  entitled  to  recover  the  expenses  of 
investigating  this  title,  which  were  paid  by  their  testator.  The 
majority  of  the  Court  are  of  opinion  that  the  plaintiffs  are  entitled 
to  succeed,  and  that  the  question  really  is,  whether  this  was  such 
a  title  as  a  vendee  has  a  right  to  expect,  and  which  would  justify 
him  in  concluding  the  purchase.  We  think  that,  where  a  question 
arises  between  parties  who  are  about  to  enter  into  the  relationship 
of  vendor  and  vendee,  as  to  the  meaning  of  a  good  or  sufficient 
title,  there  must  be  such  a  title  as  the  Court  of  Chancery  would 
adopt  as  a  sufficient  ground  for  compelling  specific  performance ; 
and  that  by  a  stipulation  for  a  good  title,  must  b3  understood,  not 
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Jeakrs  Buch  a  title  as  would  sapport  a  verdict  for  the  parchaser  in  an 
White.  action  of  ejectment  against  a  mere  stranger,  but  such  a  one  as 
would  enable  the  purchaser  to  hold  the  property  against  any 
person  who  might  probably  challenge  his  right  to  it.  In  the 
present  case,  the  title,  founded  as  it  is  upon  a  possession  of  but 
a  few  years,  and  being  itself  the  weakest  possible  legal  title,  is 
not  such  a  title  as  would  justify  a  court  of  equity  in  decreeing  a 
specific  performance,  or  would  support  an  action  of  ejectment. 
The  rule  will,  therefore,  be  absolute  to  enter  a  verdict  for  the  sum 
of  482.  Us. 

Martin,  B.  : 

I  am  sorry  that  I  am  unable  to  concur  in  the  judgment  now 
delivered.  I  am  of  opinion  that  the  defendant  ought  to  succeed, 
as  I  consider  that  the  title  which  he  has  proved  is  sufficient.  I 
am  of  opinion  that  the  question  is  not  whether  a  court  of  equity 
would  compel  him  to  assert  his  title,  but  absolutely  whether  he 
had  a  good  or  bad  title  in  point  of  fact. 

Rule  absolute. 


1861.  BELDON   V.   CAMPBELL  (1). 

Jl^^lQ^  (6  Ex.  886—892  ;  S.  0.  20  L.  J.  Ex.  342.) 

The  master  of  a  ship  has,  in  the  absence  of  the  owner  or  means  of  com- 
[  886  ]  mimicating  with  him,  authority  to  pledge  his  credit  for  all  things  necessary 

for  the  purpose  of  conducting  the  navigation  to  a  favourable  termination ; 
and  for  that  purpose  he  may  borrow  money  for  services  which  require 
prompt  payment ;  but  he  has  no  authority  to  borrow  money  in  order  to  pay 
for  services  already  rendered. 

Therefore,  where  the  state  of  the  weather  rendered  it  necessary  that  a 
vessel  should  be  towed  into  its  port  of  destination,  which  was  accordingly 
done,  without  any  previous  agreement  as  to  payment:  Held,  that  the 
master  had  no  authority  to  borrow  money  on  the  owner's  ci'edit  for  the 
purpose  of  paying  the  towage : 

Held,  also,  that  the  ship,  having  arrived  at  its  port  of  destination,  and 
the  owner  residing  at  a  distance  where  he  might  have  been  easily  communi- 
cated with,  the  master  had  no  authority  to  borrow  money  in  order  to  enable 
a  shipwright,  who  was  engaged  on  the  necessary  repairs  of  the  vessel,  to 
pay  his  workmen  on  a  Saturday. 

Assumpsit  for  money  lent  and  money  paid.    Plea,  Non  (issumpsiL 

At  the  trial,  before  Piatt,  B.,  at    the    Middlesex  sittings  in 

Michaelmas  Term,  1850,  it  appeared  that  the  action  was  brought  to 

recover  sums  of  51. 4«.  and  10^.,  under  the  following  circumstances : 

(1)  Appr.  Anderson  v.  Ocean  Steamship  Co.  (1885)  10  App.  Oas.  107,  116,  64 
L.  J.  Q.  B.  192.— A.  C. 
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The  plainti£f  was  a  ship-broker  at  Newcastle,  and  the  defen-  Beldon 
dant  was  the  owner  of  a  vessel  called  the  Enterprise.  On  the  Campbell. 
6th  of  December,  1849,  the  vessel  arrived  at  the  mouth  of  the  river 
Tyne  on  its  way  to  Newcastle,  its  port  of  discharge.  The  defendant 
was  at  that  time  residing  at  Newport,  in  South  Wales,  which  was 
within  one  day's  post  of  Newcastle.  The  state  of  the  weather 
rendered  it  necessary  that  the  vessel  should  be  towed  over  the 
bar,  and  up  the  Tyne,  which  was  done  by  a  steam-tug,  but  without 
any  specific  agreement  for  immediate  payment ;  and  the  master  of 
the  defendant's  vessel  having  no  funds  of  the  defendant's  in  his 
hands,  on  the  12th  of  December  borrowed  6^.  4«.  of  the  plainti£f  for 
the  purpose  of  paying  the  owner  of  the  steam-tug,  and  he  paid  him 
accordingly.  It  further  appeared  that,  some  repairs  being  neces- 
sary before  the  vessel  could  proceed  on  another  voyage,  a  master 
shipwright  was  employed  to  execute  them ;  and  before  the  repairs 
were  finished,  on  a  Saturday,  the  shipwright  applied  to  the  master 
for  lOL  to  enable  him  to  pay  his  workmen  that  evening.  This  sum 
the  master  also  borrowed  of  the  plaintiff,  without  any  communica- 
tion with  the  defendant,  and  paid  it  to  the  shipwright  on  account. 
The  learned  Judge  told  the  jury,  that  a  master  of  a  vessel  had 
authority  to  pledge  the  credit  of  the  owner  for  necessary  advances 
on  the  ship,  and  he  left  it  to  them  to  say  whether  *these  advances  [  *^^7  J 
were  necessary ;  and  if  so,  the  plaintiff  was  entitled  to  recover. 
The  jury  having  found  a  verdict  for  the  plaintiff  as  to  both  sums, 

Crowded'  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  of 
misdirection ;  against  which 

Atherton  showed  cause  in  last  Easter  Term  (May  6): 

The  master  of  a  ship  has  authority  to  pledge  the  owner's  credit 
for  advances  made  or  work  done  in  the  necessary  prosecution  of 
the  voyage :  Arthur  v.  Barton  (i) ;  and  it  makes  no  difference  in 
this  respect  whether  the  vessel  be  in  a  home  or  a  foreign  port: 
Johns  V.  Simons  {2),  Stonehouse  v.  Gent{s).  In  all  cases  it  is  a 
question  for  the  jury,  whether,  under  the  particular  circumstances, 
the  master's  position  was  such  as  to  constitute  him  the  authorised 
agent  of  the  owner  so  as  to  bind  him  :  Williamson  v.  Page  (4).  Such 
being  the  general  rule  of  law,  it  is  submitted  that  the  verdict  in 
this  case  was  correct  as  to  each  item.    With  respect  to  the  sum  of 

(1)  55  E.  E.  542  (6  M.  &  W.  138).  (3)  57  E.  E.  718  (2  Q.  B.  431). 

(2)  57  E.  E.  714  (2  Q.  B.  425).  (4)  1  Car.  &  Kir.  581. 
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Beldok  6L  is.  paid  for  the  steam-tug,  there  was  clearly  a  necessity  for  the 
Campbell,  vessel  being  towed,  arising  from  the  state  of  the  weather,  and  the 
dangerous  position  of  the  vessel.  The  master  was  not  provided 
with  funds ;  therefore,  if  he  had  borrowed  the  money  before  the 
towage  took  place,  it  is  clear  that  the  action  might  have  been 
maintained.  Does  then  the  fact  of  the  towage  having  been  accom- 
plished before  the  loan  was  made,  destroy  the  existence  of  evidence 
of  necessity?  Clearly  not.  Services  done  to  the  ship,  such  as 
towage  and  pilotage,  require  prompt  payment;  and,  in  this  case, 
the  master  must  either  have  borrowed  the  money  or  have  undertaken 
to  pay  it,  or  the  service  would  have  been  withheld. 

(Parkb,  B.  :   Where  the  services  are  performed,  although  the 
[  •888  ]      owner  is  liable  for  such  services,  he  *has  no  right  to  change  the 
creditor,  which  he  does  by  borrowing.) 

Then  with  respect  to  the  other  item :  the  repairs  were  necessary, 
and  sanctioned  by  the  owner ;  and  the  master  shipwright  required 
the  money  for  the  purpose  of  paying  his  workmen  on  a  Saturday, 
so  that  there  was  evidence  of  authority  to  the  master  of  the 
vessel  to  borrow  the  money  for  such  disbursements. 

Crowder  and  Bramwell  in  support  of  the  rule : 

The  plaintiff  failed  to  establish  a  necessity  for  borrowing  either 
of  these  items.  A  master  has  authority  to  pledge  the  credit  of  the 
owner  only  during  the  prosecution  of  the  voyage,  but  here  the 
vessel  had  arrived  at  her  port  of  destination.  Even  during 
the  voyage  the  master  is  not  a  general  agent ;  but  the  party  suing 
for  goods  supplied,  or  repairs  done,  must  give  affirmative  evidence 
of  legal  necessity  :  Mackintosh  v.  Mitcheson  (i),  Abbott  on  Shipping, 
p.  142,  8vo  ed.  (2),  The  Lochiel  (3).  Where  the  service  has  been 
already  rendered,  it  cannot  be  said  to  be  necessary  for  the  voyage. 
Arthur  v.  Barton  (4)  proceeded  on  the  ground  that  the  money  was 
advanced  for  the  necessary  prosecution  of  the  voyage;  and  the 
CouBT  there  observe,  that  the  authority  of  the  master  to  pledge  the 
owner's  credit  does  not  extend  to  cases  where  the  latter  can  himself 
personally  interfere,  as  in  a  home  port,  or  in  a  port  in  which  he 
has  appointed  an  agent.  Again,  in  Johns  v.  Simons  (6),  where  the 
ship  was  in  the  port  of  Swansea  and  the  owner  at  Llanelly,  only 

(1)  80  E.  E.  613  (4  Ex.  175).         (4)  65  E.  E.  642  (6  M.  &  W.  138). 

(2)  14tli  ed.  172.  (6)  67  B.  E.  714  (2  Q.  B.  426). 

(3)  2  W.  Eob.  34. 
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eleven  miles  distant,  it  was  held  that  the  master  had  no  aathority      bkldon 
to  borrow  money  for  clearing  the  vessel,  although  he  had  applied    Campbell. 
to  the  owner,  but  received   no   money.      Stonehouse  v.   Gent{i) 
also  turned  upon  whether  there  was  any  thing  to  prevent  a  com- 
munication,  if    desired,   between    the   *master    and    the  owner.       [  *SS9  ] 
Besides,  here  the  money  was  borrowed  to  pay  an  antecedent  debt 
incurred  for  the  benefit  of  the  ship ;  so  that  in  no  sense  can  it  be 
said  that  there  was  evidence  of  that  species  of  necessity  which  the 
law   requires.    An  analogous  case  is  that  of   a  wife,  who  has 
authority  to  pledge  her  husband's  credit  for  necessaries,  but  she 
cannot  do  so  for  money  lent.    The  same  rule  prevails  with  respect 
to  infants.     (They  also  cited  Hawtayne  v.  Bourne  (2).) 

Cur.  adv.  vult. 

Pabkb,  B.,  now  said  : 

In  this  case,  the  point  reserved  for  the  consideration  of  the  Court 
was,  whether  the  owner  of  a  vessel  who  resided  at  Newport  was 
liable  to  the  plaintiff,  a  merchant  at  Newcastle,  for  a  sum  of  money 
which  had  been  borrowed  by  the  master  of  the  defendant's  ship  at 
Newcastle,  for  the  purpose  of  paying  a  debt  contracted  for  towing 
the  vessel  by  a  steam-tug  into  port,  and  also  for  a  sum  paid  on  a 
Saturday  to  a  master  carpenter,  who  had  been  employed  to  repair 
the  vessel.  We  are  of  opinion  that  a  nonsuit  must  be  entered. 
There  is  no  doubt  of  the  power  of  the  master  by  law  (but  some  as 
to  what  extent  it  goes)  to  bind  the  owner.  The  master  is  appointed 
for  the  purpose  of  conducting  the  navigation  of  the  ship  to  a 
favourable  termination,  and  he  has,  as  incident  to  that  employ- 
ment, a  right  to  bind  his  owner  for  all  that  is  necessary,  that  is, 
upon  the  legal  maxim — "  quando  aliquid  mandatur,  mandatur 
et  omne  per  quod  peroenitur  ad  iUud.**  Consequently  the 
master  has  perfect  authority  to  bind  his  principal,  the  owner, 
as  to  all  repairs  necessary  for  the  purpose  of  bringing  the 
ship  to  its  port  of  destination ;  and  he  has  also  power, 
as  incidental  to  his  appointment,  to  borrow  money,  but  only 
in  cases  where  ready  money  is  necessary,  that  is  to  say,  where 
certain  payments  must  be  made  in  the  course  of  the  voyage,  and 
for  which  ready  money  is  required.  *An  instance  of  this  is  the  [  *890] 
payment  of  port-dues,  which  are  required  to  be  paid  in  cash,  or 
lights,  or  any  dues  which  require  immediate  cash  payments.  So 
also  in  the  case  referred  to  in  the  course  of  the  argument,  where,  a 

(1)  57  E.  E.  718  (2  Q.  B.  431).  (2)  06  E.  E.  806  (7  M.  &  W.  595). 
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Beldon  ship  being  at  the  termination  of  one  voyage  and  about  to  proceed 
Campbkll.  on  another,  money  borrowed  to  pay  the  wages  of  seamen  who 
would  not  go  on  the  second  voyage  without  being  paid,  was  con- 
sidered necessary :  Bobinson  v.  Lyall  (i).  But  these  instances  do 
not  apply  where  the  owner  of  the  vessel  is  living  so  near  the  spot 
as  to  be  conveniently  communicated  with.  In  that  case,  before  the 
master  has  any  right  to  make  the  owner  a  debtor  to  a  third  person, 
he  must  consult  him,  and  see  whether  he  is  willing  to  be  made  a 
debtor,  or  whether  he  will  refuse  to  pay  the  money. 

It  appears  to  us  that  there  are  two  objections  to  the  plaintiff's 
recovering  either  the  one  sum  or  the  other.  With  respect  to  the 
money  borrowed  for  the  purpose  of  paying  the  steam-tug,  it  appears 
that  the  vessel  was  off  the  port  of  Newcastle,  which  was  its  ultimate 
port  of  destination,  at  the  time  when  the  assistance  of  the  steam- 
tug  was  necessary  in  order  to  tow  the  vessel  into  the  river  Tyne, 
and  the  owner  of  the  steam-tug  did  not  object  to  tow  the  vessel 
without  previous  payment.  If  the  owner  of  the  steam-tug  had 
said, "  I  will  not  tow  you  in  unless  you  will  actually  pay  the  money 
down,"  then  it  would  have  been  necessary  for  the  master  to  have 
borrowed  the  money  for  that  purpose.  It  could  not  be  expected 
that  he  would  wait  at  the  mouth  of  the  harbour,  where  it  would 
have  been  impossible  for  him  to  have  communicated  with  the 
owner  at  Newport,  a  great  distance  off,  in  order  to  ascertain 
whether  he  should  borrow  the  money  or  not.  In  this  case,  how- 
ever, the  owner  of  the  steam-tug  did  not  make  any  such  stipula- 
tion ;  but  the  vessel  was  towed  into  Newcastle,  and  the  money  was 
not  paid  until  after  several  days  had  elapsed,  during  which  it  was 

r  •891  ]  *perfectly  competent  for  the  master  to  have  written  to  Newport 
(which  was  only  a  day's  post,  as  it  happened),  and  got  an  answer 
from  the  owner  of  the  vessel.  Instead  of  that,  he  goes,  four  or  five 
days  afterwards,  and  borrows  money  from  the  plaintiff,  for  the 
purpose  of  paying  this  debt  to  the  owner  of  the  steam-tug, — a  debt 
for  which  the  owner  of  the  vessel  was  liable,  because  it  was  within 
the  province  of  the  master  to  employ  the  steam-vessel.  We  think, 
that,  under  these  circumstances,  the  master  had  no  power  to  borrow 
money  in  order  to  pay  a  debt  for  which  the  owner  of  the  vessel  was 
already  responsible  by  the  original  contract,  and  still  less  to  borrow 
that  money  without  consulting  the  owner,  who  might  have  been 
communicated  with  before  it  was  absolutely  necessary  to  pay  the 
money,  even  supposing  the  master  had  made  a  contract  to  pay  it 

(1)  7  Price,  592. 
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on  a  particular  day;   so  that  there  are  two  objections  to  the      Beldon 
plaintiflf's  right  to  recover  that  sum.  Campbell. 

With  regard  to  the  other,  which  was  a  sum  paid  to  a  master- 
shipwright,  who  wanted  it  to  pay  his  workmen  on  a  Saturday  night, 
we  also  think  that  that  was  not  a  payment  of  necessity ;  because 
the  completion  or  progress  of  the  work  on  Monday  was  not  necessary 
for  the  termination  of  the  voyage,  since  the  vessel  had  arrived  at  her 
place  of  destination.  It  was  competent  for  the  master  to  have  con- 
sulted the  owner,  and  ascertained  whether  he  would  go  on  with  the 
repairs,  even  supposing  it  were  necessary  to  have  paid  the  money 
down  in  order  to  accomplish  that  purpose.  We  think  in  neither  of 
these  cases  are  the  payments  of  necessity,  or  fall  within  the  authority 
the  master  has  by  the  general  law  to  bind  his  owner  by  the  contracts 
which  he  enters  into. 

Mabtin,  B.  : 

It  will  only  add,  that  I  had  considerable  doubt  in  this  case.    I 

thought  the  authorities  went  further  than  they  really  do,  with  the 

exception  of  Robinson  v.  LyalL     *0n  consideration,  I  am  of  the       [  •892  ] 

same  opinion  as  my  brother  Parke.     The  true  principle  is,  that  the 

master  has  not  authority  to  borrow  money  after  the  work  has  been 

done,  for  the  purpose  of  paying  the  debt  due  for  it.    I  think  that  is 

a   sound  and   safe  principle;    and    my  impression  is,   that  the 

principle    laid    down    by    Mr.  Justice  Holboyd  in   the  case  of 

Robinson  v.  Lyall,  and  afterwards  adopted  by  the  Goubt,  is  not 

true  law. 

Rule  absolute  for  a  new  trial. 


DOE  D.  GUEST  V.   BENNETT.  ,i«^i- 

June  21. 
(6  Ex.  892—897  ;  S.  C.  20  L.  J.  Ex.  323.) 


A  devise  was  as  follows :  ''  I  leave  my  wife,  B.  H.,  to  receive  all  monies 
upon  mortgages,  and  on  notes  out  at  interest,  and,  at  my  wife*s  decease,  I 
leave  my  niece,  M.  B.,  to  bury  my  wife  decently,  and  to  pay  all  my  wife's 
debts,  and  to  take  all  that  remains  of  my  property,  land  or  personal  pro- 
perty :  "  Held,  that  the  lands  held  by  the  testator  as  mortgagee  passed  to 
the  wife  under  the  words  *'  all  monies  upon  mortgages." 

Ejegtmbnt  to  recover  possession  of  a  dwelling-house  and  a  piece 
of  land  in  Great  Grimsby,  Lincolnshire. 

At  the  trial,  before  Alder  son,  B.,  at  the  last  Lincolnshire  Assizes,  it 
appeared  that  the  lessor  of  the  plaintiff  was  entitled  to  recover, 
unless  the  premises  passed  by  the  will  of  one  Thomas  Hayes,  to 


[892] 
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Doe  d.       whom  they  had  been  conveyed  by  way  of  mortgage  in  fee.     Hayes 
^,  died  in  1838,  having  made  his  will  in  the  following  terms :  "  I  also 

Bennett,  j^j^y^  j^y  ^£j^^  Rebecca  Hayes,  to  receive  all  monies  upon  mortgages 
and  on  notes  out  at  interest ;  and  at  my  wife's  decease,  I  leave  my 
niece,  Mary  Brumpton,  to  bury  my  wife  decently,  and  to  pay  all 
my  wife's  debts,  and  to  take  all  that  remains  of  my  property,  land 
or  personal  property."  The  defendant  claimed  under  a  conveyance 
from  the  niece  Mary  Brumpton  and  her  husband. 

On  the  part  of  the  defendant  it  was  contended,  that  the  will  of 
Hayes  conveyed  the  legal  estate  in  the  premises  to  his  wife  Rebecca, 
and  that  consequently  the  lessor  of  the  plaintiff  was  not  entitled  to 
maintain  the  action.  The  learned  Judge  directed  a  verdict  for  the 
r  *89S  ]  plaintiff,  reserving  *leave  to  the  defendant  to  move  to  set  that 
verdict  aside,  and  to  enter  a  verdict  for  him. 

Macavlay  and  Mellor  showed  cause : 

The  lessor  of  the  plaintiff  contends  that  the  legal  estate  of  the 
mortgaged  premises  did  not  pass  to  the  testator's  wife  under  his 
will.  The  rule  is  no  doubt  well  established,  that  *'  trust  estates," 
and  therefore  estates  of  which  a  testator  is  mortgagee,  '*  pass  under 
a  general  devise,  unless  it  can  be  collected  from  expressions  in  the 
will,  or  purposes  or  objects  of  the  testator,  that  he  did  not  mean 
they  should  pass  " — ^per  Lord  Eldon  in  Braybrooke  v.  Inskip  (i). 
Roe  V.  Reade  (2).  The  testator  no  doubt  intended  that  his  wife 
should  receive  the  money  secured  by  the  mortgages ;  but  the  gift 
to  the  niece  introduces  a  qualification,  which  is  incompatible  with 
the  proposition  that  the  legal  estate  in  the  property  was  to  pass  to 
the  wife.  In  Sylvester  v.  Jarrnan  (3)  the  word  "  mortgages  "  in  a 
will  were  held  not  to  pass  legal  estates ;  and  in  GaUiers  v.  Moss  (4), 
"  securities  for  money  "  were  similarly  construed. 

(Parkb,  B.  :  Mather  v.  Thomas  (5)  is  a  decision  to  a  contrary 
effect ;  but  there  the  will  contained  the  word  "  heirs,"  which  is  not 
to  be  found  in  the  will  in  the  prior  case.  Upon  that  ground  the 
cases  may  perhaps  be  distinguished.) 

In  the  more  recent  case  of  Doe  d.  Roylance  v.  Lightfoot  (6),  it  was 
held  that,  under  a  devise  of  all  the  testator's  real  and  personal 
estate  ''after  payment  of  his  just  debts  and  funeral  expenses," 

(1)  7  E.  E.  106  (8  Yes.  417).  (4)  9  B.  &  C.  267. 

(2)  8  T.  E  118.  (5)  6  Sim.  115;  10  Bing.  44. 

(3)  10  Price,  76.  (6)  58  E.  E.  813  (8  M.  &  W.  553). 
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lands  mortgaged  in   fee  to   the  testator   did  not  pass;  and  the       DoEd. 

judgment  of  the  Lord  Chief  Baron  embodies  the  argument  of  ,.. 

the   lessor  of  the  plaintiff.    Lord  Abingbr,   C.  B.,   there  says:     k«^'nbtt. 

**  This  is  not  the  case  of  a  general  devise  of  all  the   testator's  real 

estates,  without  any  words  of  restriction ;  but  a  devise  of  all  his 

*real   estates  after    payment    of    his    debts    and    legacies,    i.e.,       [  *894  ] 

after  payment  of  them  by  the  devisee  out  of  the  estates  devised. 

The  cases  which  have  been  referred  to  show  that  such  a  devise  is 

not  sufficient  to  pass  estates  of  which  the  testator  is  seised  only  as 

a  trustee,  since  he  cannot  have  intended  to  subject  them  to  the 

payment  of  his  debts  and  legacies  ;  and  a  mortgagee  is  only,  as  to 

the  land,  a  trustee  for  the  mortgagor."     So  here,  the  charge  of 

debts  upon  the  gift  to  the  niece  precludes  the  passing  of  the  land 

of  which  the  testator  was  mere  trustee :  Jarman  on  Wills,  Vol.  1, 

p.  645. 

Hayes  in  support  of  the  rule  : 

If  the  intention  of  the  testator  is  to  be  relied  upon,  as  expressed 
upon  the  face  of  the  will,  it  is  clear  that  he  intended  to  pass  to  his 
wife  the  legal  estate  in  the  land.  He  says  that  she  is  to  receive  all 
monies  upon  mortgages;  and  it  must  be  presumed  that  he 
intended  that  she  should  have  the  power  of  obtaining  the  money. 
This  she  may  be  unable  to  do,  unless  she  also  has  the  legal  estate. 
The  defendant  relies  upon  the  plain  language  of  the  will,  and  upon 
the  following  authorities :  Crips  v.  Grysil  (i),  Mather  v.  Thomas  (2), 
which  are  directly  in  his  favour,  for  the  words  "  mortgages  "  and 
"  securities  for  money  "  are  identical.  Mr.  Jarman,  in  his  work  on 
Wills,  Vol.  1,  p.  646,  says,  that  the  will  in  the  former  of  these  cases 
contafned,  "  in  addition  to  the  word  '  mortgages,'  other  expressions 
more  unequivocally  applying  to  land  ;  "  but  the  decision  proceeded 
upon  the  ground  that  the  testator  passed  the  whole  of  his  interest 
in  the  security. 

(Alderson,  B.  :  The  testator  says  ''  I  am  mortgagee  of  certain 
lands,  and  upon  my  death  I  will  place  you  in  my  position.") 

If  the  legal  estate  did  not  pass  to  the  wife,  it  passed  to  the  niece. 
(He  was  then  stopped.) 

Parke,  B.  : 
The  only  question  is,  whether  the  legal  estate  *in  the  mortgaged       [  »896  ] 

(1)  Cro.  Car.  37.  (2)  10  Bing.  44. 
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Dob  cL       property  passed  to  the  wife  under  the  language  of  this  will.     It  is 

",f^^       contended  on  the  part  of  the  defendant  that  the  legal  estate  did  pass 

Bennett,     jq  ^y^^  ^jf^^  ^^^  y  j^qj^  ^]^^^  j^l^g  clause  operates  as  a  bequest  to  the 

niece.  It  is  not  necessary  for  us  to  give  any  opinion  upon  the 
latter  question.  Nothing,  however,  would  pass  under  such  terms 
of  the  will  except  what  was  of  a  beneficial  nature.  But  we  are  all 
of  opinion  that  the  words  **  to  receive  all  monies  upon  mortgage  " 
are  sufficient  to  pass,  not  only  the  money  on  mortgages,  but  the 
securities  also,  that  is,  the  legal  estate  upon  which  the  money  is 
secured.  And,  for  mj  part,  I  should  have  been  of  the  same  opinion 
if  there  had  been  no  case  of  a  devise  of  ''  mortgages."  It  must  be 
assumed  that  the  testator  meant  his  wife  to  receive  the  money,  and 
to  possess  all  the  powers  necessary  for  the  purpose  of  recovering  it; 
and  consequently  that  she  should  be  able  to  maintain  ejectment  if 
necessary.  The  personal  estate  may  be  insufficient,  and  the  wife 
could  obtain  the  money  only  by  receiving  the  rents.  But  then  it 
is  said,  that  the  cases  bear  an  opposite  construction,  and  that  a 
devise  of  a  mortgage  or  security  are  not  sufficient  to  pass  the  real 
estate,  unless  the  will  contains  other  words  also  indicating  an 
intention  to  pass  the  real  estate.  The  first  case  is  that  in  Cro.  Car., 
which  contains  the  word  **  mortgages ;  "  it  is  true,  that  on  reference 
to  the  record,  it  appeared  that  the  will  contained  other  words  also ; 
but  then  the  Court,  in  stating  the  ground  of  its  decision,  does  not 
allude  to  those  words.  In  Renvoize  v.  Cooper  (i)^  Vice-Chancellor 
Sir  John  Leach  held,  that  a  gift  of  a  mortgage  security  for  money 
would  pass  the  fee  if  the  estate  was  mortgaged  in  fee.  Against  that 
authority  we  have  the  decision  in  Oalliers  v.  Mo««,  where  the 
words  ''  securities  for  monies,"  and  the  other  words  of  the  will, 
were  held  insufficient  to  pass  the  real  estate  in  the  property.  Then 
came  the  contrary  decision  of  Mather  v.  Thomas,  where  the  ques^ 
[  ♦896  ]  tion  *came  before  Vice-Chancellor  Shadwbll,  who  held  that  the 
word  *^  securities  "  was  sufficient  for  that  purpose  ;  but  he  declined 
to  decide  the  question  upon  his  own  opinion,  and  directed  a  case  for 
the  Court  of  Common  Fleas ;  the  result  of  which  was,  that  the  Court, 
after  having  had  all  the  authorities  upon  the  subject  brought  before 
them,  held  that  the  word  *'  securities  "  was  sufficient  to  pass  the 
legal  estate.  It  is  true  that  in  that  will  the  words  "  trustees  and 
their  heirs"  are  to  be  found;  but  as  the  Court  merely  gave  their 
certificate,  without  assigning  any  reason  for  their  decision,  we 
cannot  say  whether  any  reliance  was  placed  upon  those  particular 

(I)  6Madd.  372. 
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words.    Now  the  good  sense  of  the  matter  is  this,  that  where       Dosd. 

securities  are  devised,  not  only  the  security  or  mortgage  deed,  but  ,., 

the  land,  is  devised  also.     In  Sylvester  v.  Jarman  it  was  held  that     Bknnett. 

the  legal  estate  did  not  pass.     There  was  the  word  ''  mortgages," 

but  the  Court  took  no  notice  of  that  term,  and  the  decision  did  not 

turn  upon  it.    Under  the  circumstances  of  the  present  case,  I  think 

we  best  comply  with  the  intention  of  the  testator  by  holding  that 

the  words  in  Ihe  first  clause  of  this  sentence  of  the  will  not  only 

pass  the  money,  but  the  land  itself.     The  principle  upon  which  the 

case  of  Crips  v.  OrysU  was  decided  appears  to  be  sound.     The  rule 

must  therefore  be  absolute. 

Alderson,  B.  : 

I  am  of  the  same  opinion.  The  question  depends  upon  what  the 
intention  of  the  testator  was,  as  it  is  expressed  on  the  face  of  this 
will.  Now  it  is  clear  that  he  had  no  intention  of  dying  intestate. 
And  in  order  to  see  what  his  intention  was,  we  are  at  liberty  to 
refer  to  that  part  of  the  will  where  he  makes  a  bequest  to  the  niece 
of  the  remainder  of  the  property,  which  implies  that  the  wife  is  to 
take  the  whole  of  that  of  which  what  was  devised  to  the  niece  was 
the  remainder,  namely,  the  land.  Then  we  find  that  the  wife  is  **  to 
receive  all  monies  upon  mortgages ; "  and  I  think  the  fair  construc- 
tion of  those  *terms  is,  that  the  wife  was  intended  to  become  the  [  *897  ] 
mortgagee,  and  to  have  possession  of  the  estate. 


Platt,  B.,  and  Martin,  B.,  concurred. 


RtUe  absolute. 


CUNLIFFE  V.  HAKRI80N  and  Others.  i85i. 

June  24. 
(6  Ex.  903—907 ;  S.  0.  20  L.  J.  Ex.  325.)  

In  an  action  for  goods  sold  and  delivered,  to  recover  the  price  of  ten  L  ^^  J 
hogsheads  of  claret,  it  appeared  that  the  defendants,  having  verbally 
ordered  certain  hogsheads  of  the  plaintiff,  the  latter,  in  October,  sent  them 
fifteen,  whereupon  the  defendants,  by  letter,  informed  the  plaintiff  that  they 
had  requested  ten  only  should  be  shipped,  and  that  they  could  take  that 
number  only  on  their  proving  satisfactory,  and  that  they  would  hold  the 
other  five  on  the  plaintiff 's  account.  In  answer  to  this,  the  plaintiff  replied 
by  letter,  which,  after  stating  that  he  regretted  that  any  misunderstanding 
as  to  the  defendants*  order  should  have  taken  place ;  and,  after  stating  that 
other  vintages  were  inferior,  and  that  the  wine  sent  was  of  superior 
character,  concluded  thus :  "  Tou  will  ascertain  in  the  spring  whether  you 
have  room  for  it,  and  you  have  seen  that  we  are  not  stringent  with  old 
customers  as  to  credit'*  The  defendants  placed  the  wine  in  a  bonded  ware- 
house in  their  own  names,  and  shortly  afterwards  tasted  the  wine,  and 
disapproved  of  it,  and  gave  the  plaintiff  notice  in  the  early  part  of  April, 
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CuNLTFFE  '  thattbey  would  not  take  any  part  of  it:  Held,  first,  that,  supposing  there 
V.  was  a  written  contract  by  which  the  defendants  were  bound  to  take  ten 

Harbison.  hogsheads  of  claret,  that  contract  was  not  executed,  as  fifteen  and  not  ten 

hogsheads  had  been  delivered,  and  no  particular  ten  had  been  selected  out 
of  the  fifteen  ;  and  secondly,  that  there  was  no  acceptance  within  the 
17th  section  (1)  of  the  Statute  of  Frauds,  inasmuch  as  the  defendants  under 
the  contract  had  the  option  of  rejecting  the  wine  in  the  spring,  and  they 
had  availed  themselves  of  that  option. 

Assumpsit  for  goods  sold  and  delivered.  Plea,  Non  assumpserunt, 
and  issue  thereon.  At  the  trial,  before  Flatt,  B.,  at  the  last  Liver- 
pool Assizes,  it  appeared  that  the  action  was  brought  to  recover  the 
sum  of  4602.,  the  price  of  ten  hogsheads  of  claret,  as  sold  to  the 
defendants  under  the  following  circumstances.  The  defendants, 
wine-merchants  at  Liverpool,  in  the  year  1847  had  given  a  verbal 
order  to  the  plaintiff,  a  wine-merchant  at  Bourdeaux,  for  some  hogs- 
heads of  claret ;  but  it  did  nor  clearly  appear  what  was  the  precise 
number  of  hogsheads  ordered.  In  pursuance  of  this  order,  on 
the  29th  of  September,  the  plaintiff  sent  fifteen  hogsheads  of  claret, 
and  at  the  same  time  sent  a  letter  to  say  that,  according  to  the 
defendants'  order,  he  had  sent  fifteen  hogsheads  of  the  finest  claret. 
The  defendants,  on  receiving  notice  of  the  arrival  of  the  wine,  on 
the  12th  of  October,  wrote  to  the  plaintiff  the  following  letter : 

**  We  requested  that  only  ten  hogsheads  might  be  shipped,  and 
ten  reserved  for  shipment  in  the  spring  in  case  we  should  need  it. 
We  therefore  can  only  take  ten  hogsheads  to  account  on  their 
proving  satisfactory,  and  the  other  five  hogsheads  we  will  hold  on 
your  account,  waiting  your  instructions." 

To  this  letter  the  plaintiff  replied  on  the  18th  of  October,  and 
[  *\fOi  ]  after  stating  that  he  regretted  that  there  should  *have  been  any 
misunderstanding  as  to  the  nature  of  the  defendants'  order,  and 
that  clarets  were  likely  to  rise  in  price  because  other  vintages  were 
of  an  inferior  quality,  the  letter  concluded  as  follows :  "  With  old 
friends  like  yourselves,  whatever  suits  you  best  is  most  acceptable 
to  us.  The  wine  is  superior.  You  will  ascertain  in  the  spring 
whether  you  have  room  for  it ;  and  you  have  seen  that  we  are  not 
stringent  with  old  customers  as  to  credit." 

The  defendants  placed  the  fifteen  hogsheads  in  a  bonded  ware- 
house in  their  own  names,  and  shortly  afterwards  tasted  the  wine, 
and  disapproved  of  it ;  but  they  gave  no  notice  to  the  plaintiff  of 
their  disapproval  till  the  following  month  of  April,  when  they 
refused  to  take  any  part  of  it.    Li  the  month  of  June  the  plaintiff 

(1)  Sale  of  Goods  Act,  1893  (56  &  57  Vict.  c.  71),  s.  4.— A.  0. 
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requested  to  have  five  hogsheadB  delivered  to  his  account,  and     Cunliffb 
demanded  the  price  of  the  other  ten.  Harbison. 

On  the  part  of  the  defendants  it  was  contended  that,  assuming 
that  there  was  a  contract  in  writing,  so  as  to  satisfy  the  Statute  of 
Frauds,  that  contract  was  to  take  ten  hogsheads  only,  and  therefore 
that  the  contract  was  not  executed,  as  ten  hogsheads  had  not  been 
sent,  or  selected  out  of  the  fifteen  ;  and  secondly,  that  if  that  was 
not  so,  there  was  no  acceptance  within  the  17th  section  of  the 
Statute  of  Frauds.  The  learned  Judge  left  it  to  the  jury  to  say 
whether  the  defendants  had  kept  the  wine  an  unreasonable  time 
without  signifying  their  disapprobation  of  it ;  and  the  jury  having 
found  that  they  had,  a  verdict  was  entered  for  the  plaintiff,  with 
leave  to  the  defendants  to  move  to  set  that  verdict  aside,  and  to 
enter  a  nonsuit,  if  the  Court  should  be  of  opinion  that  there  was 
not  any  evidence  in  support  of  the  plaintiff's  case. 

Knowles  having  in  last  Easter   Term  obtained  a  rule  nisi 
accordingly, 

Watson  and  Crompton  showed  cause,  and  contended  that  there 
was  a  contract  in  writing,  by  which  the  defendants  *agreed  to  pur-  [  *905  ] 
chase  ten  hogsheads ;  and  that,  although  fiiteen  had  been  sent,  the 
defendants  had  an  opportunity  of  taking  ten  out  of  the  set,  and 
therefore  that  in  effect  it  amounted  to  a  delivery  of  ten  hogsheads ; 
and  that  the  defendants,  by  keeping  the  wine  for  an  unreasonable 
time  without  objecting  to  it,  must  be  presumed  to  have  accepted  it. 

Knowles  and  Tomlinson,  in  support  of  the  rule,  were  not  called 
upon. 

Parke,  B.  : 

I  am  of  opinion  that  the  rule  ought  to  be  absolute  to  enter  a  non- 
suit. This  is  an  action  for  goods  sold  and  delivered,  the  value  of 
which  is  above  lOL  There  are  two  questions :  first,  whether  there  was 
any  binding  contract  to  satisfy  the  Statute  of  Frauds,  and  whether 
that  contract  has  been  performed ;  and  secondly,  if  that  be  not  so, 
whether  there  was  an  acceptance  of  the  goods,  so  as  to  bind  the 
defendants  by  an  acceptance  within  that  statute.  I  think  that  the 
plaintiff  has  failed  to  establish  either  of  these  propositions.  The 
defendants'  order  in  the  first  instance  was  a  verbal  one.  Upon 
looking  at  the  correspondence,  it  appears  that  the  parties  are  not 
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CuNLiPFK     agreed  upon  the  precise  nature  of  the  contract.    The  correspondence 
Harbison,     begins  bj  a  letter  of  the  29th  of  September,  in  which  the  plaintiff 
says  that  he  has  sent  to  the  defendants,  according  to  their  partner's 
order,  fifteen  hogsheads  of  the  finest  claret.    On  the  12th  of  October, 
the  defendants  replied  by  the  following  letter.     (His  Lordship  read 
the  material  parts,  and  proceeded :)  Now  the  defendants'  account 
of  the  contract  is,  that  they  agreed  to  purchase  ten  hogsheads  only, 
and  to  take  those  ten  only  if  they  should  prove  satisfactory,  reserv- 
ing to  themselves  therefore  the  power  of  approving  of  them.     If  we 
take  that  to  be  the  true  account  of  the  contract,  it  was  a  contract 
for  ten  hogsheads  only,  and  the  defendants  were  not  bound  to 
[  •906  ]       *receive  them  unless  they  were  satisfied  with  them.     They  had  a 
right  to  have  ten  specific  hogsheads  delivered  to  them,  and  they 
were  not  bound  to  pay  for  them  unless  they  were  satisfactory.     If 
ten  only  had  been  delivered,  and  they  had  forborne  to  take  any 
objection  for  three  or  four  months,  that  would  have  been  sufficient 
evidence  that  they  approved  of  the  quality  of  the  wine.     In  this 
view  of  the  case  the  plaintiff,  in  order  to  maintain  his  action,  must 
prove  that  a  specific  ten  were  delivered.    But  the  delivery  of  fifteen 
hogsheads,  under  a  contract  to  deliver  ten,  is  no  performance  of 
that  contract,  for  the  person  to  whom  they  are  sent  cannot  tell 
which  are  the  ten  that  are  to  be  his  ;  and  it  is  no  answer  to  the  objec- 
tion to  say,  that  he  may  choose  which  ten  he  likes,  for  that  would 
be  to  force  a  new  contract  upon  him.     I  think  there  was  not  evidence, 
either  that  there  was  any  selection  of  any  particular  ten,  or  that 
the  precise  quantity  agreed  upon  was  sent.     The  delivery  of  more 
than  ten  is  a  proposal  for  a  new  contract.     If  this  be  the  true 
account  of  the  contract,  it  has  not  been  performed.    I  think  it  is  also 
perfectly  clear  that  the  defendants  never  accepted  the  ten  hogsheads. 
They  objected  to  the  quality  of  the  whole.    But  then  the  plaintiff 
relies  upon  the  letter  of  the  18th  of  October.    I  do  not  think  that 
letter  removes  the  difficulty.     (His  Lordship  read  it  and  proceeded:) 
Now  it  seems  to  me  that  this  is  a  proposal  for  a  new  contract,  that 
the  matter  shall  lie  over  to  the  spring,  and  that  the  defendants  shall 
then  taste  the  wine  and  decide  whether  they  will  take  it  or  not. 
That  second  contract  has  certainly  never  been  performed,  for  the 
defendants  were  at  liberty  to  make  their  objection  in  the  spring  on 
trying  the  wine ;  and  they  did  try  it,  and  rejected  it.     It  therefore 
seems  to  me,  in  either  view,  that  the  plaintiff  has  not  made  out  his 
case,  for  there  was  no  acceptance  within  the  statute  ;  and  if  there 
was  any  contract  in  writing,  it  was  a  contract  for  ten  hogsheads 
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only,  and  the  defendants  never  had  the  particular  ten  selected  *and  Cunliffe 
delivered  to  them;  and  consequently  they  are  not  liable  in  the  haurison. 
present  form  of  action.  [  *907  ] 

Aldebson,  B.,  and  Flatt,  B.,  concurred. 

Martin,  B.  : 

I  am  of  the  same  opinion.  I  think  there  was  no  evidence  of  a 
contract  for  jBiteen  hogsheads  ;  but  assuming  that  there  was  evidence 
of  a  contract  for  ten,  and  th'kt  the  defendants  had  expressed  them- 
selves satisfied  with  the  quality  of  the  wine,  and  had  agreed  to  take 
ten  out  of  the  fifteen,  I  am  of  opinion  that  the  plaintiff  could  not 
maintain  this  action  for  the  ten ;  for  I  think  that  the  ten  ought  to 
have  been  separated  from  the  fifteen.  But  then  the  defendants 
afterwards,  and  before  the  plaintiff  could  have  maintained  an  action 
for  goods  sold  and  delivered,  refused  to  take  any  part  of  the  wine. 
I  therefore  think,  that  the  defendants  ought  to  succeed  in  the  pre- 
sent action,  although  it  may  be  that  the  refusal  to  take  the  wine 
was  not  bond  fide,  but  grounded  upon  the  fact  that  the  wine  had 
fallen  in  price. 

Ride  absolute. 

PEKCIVAL  V.  NANSON  and   Others.  issi. 

(7  Ex.  1-4 ;  S.  C.  21  L.  J.  Ex.  1.)  ^^' ^- 

On  an  issue  as  to  the  right  of  L.  to  a  certain  fishery,  entries  of  a  deceased  [  1  ] 

receiver,  charging  himself  with  the  receipt  of  rent  from  a  sub-receiver,  due 
from  certain  persons  (of  whom  the  sub-receiver  was  one)  for  fixing  a  net  in 
the  fishery,  are  evidence  in  support  of  L.'s  right. 

Trespass  for  seizing,  cutting,  and  damaging  certain  nets  of  the 
plaintiff. 

The  defendants  pleaded  several  pleas  of  justification,  stating  in 
substance  that  the  Earl  of  Lonsdale  was  possessed  of  a  certain  close 
called  "  Solway  Frith  ; "  and  because  the  said  nets  were  yrrongf  ully 
therein  incumbering  the  same,  and  doing  damage  therein  to  the 
said  Earl,  the  defendants,  as  his  servants  and  by  his  command, 
seized  the  nets,  and  necessarily  a  little  damaged  the  same. 
Beplications,  de  injurid. 

At  the  trial,  before  Williams,  J.,  at  the  last  Carlisle  Summer 
Assizes,  the  defendants,  in  order  to  prove  the  title  of  the  Earl 
of  Lonsdale  to  the  close  in  question,  tendered  in  evidence  the 
following  entries  in  a  book  containing  a  deceased  receiver's 
accounts,  and  produced  from  the  custody  of  the  Earl. 

85—2 
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Pbboival         1733.  £    s.    d. 

Nakbon.  Aug.  11th.  Received  of  Mr.  Thos.  Hodgson  in 
551.  Ss.  6^(1.  and  in  his  half-year's  salary  20«. 
in  all,  on  accoant  for  Dramburgh  tenants'  rents 
for  half  a  year  at  Pent,  last,  (whereof  151.  8$.  2d. 
are  customary,  and  40i.  15«.  ^d.  free  rents)  .  56  8  6J 
[  2  ]  Beceived  also  of  him  a  year's  rent  due  from 

Farmer,  of  Drumburgh  demesn,  and  himself,  as 
owner  of  Plumptrees  and  Bewleys  tenemants  in 
Easton,  for  y*  liberty  of  fixing  a  raise  net  in 
Solway  Frith  in  year  1732,  at  6«.  8d.  each  share  10  0 
1734. 
Sept.  30th.  Beceived  of  Mr.  Thos.  Hodgson  y* 
respective  shares  due  from  3  proprietors  of  y* 
raise  net  set  in  y*  Solway  Frith  in  Drumburgh 

in  y*  year  1733 10    0 

1735. 
Sept.  30th.  Beceived  of  Mr.  Thos.  Hodgson,  being 
y"*  respective  shares  of  6$.  8d.  each  due  from  y** 
two  owners  of  Bewleys  and  Plumptree  tenemants 
in  Easton  for  fixing  a  raise  net  in  Solway  Frith  in 
y-  year  1734 0  13     4 

It  was  objected,  on  the  part  of  the  plaintiffs,  that  the  two  last 
entries  were  not  admissible  as  evidence  of  the  facts  stated  in  them, 
inasmuch  as  they  merely  contained  a  statement  of  what  the  sab- 
receiver  told  his  principal  respecting  the  parties  who  paid  rent, 
and  the  account  on  which  it  was  paid.  The  learned  Judge,  however, 
admitted  the  documents  in  evidence,  and  a  verdict  was  found  for 
the  defendants. 

Watson  now  moved  to  set  aside  the  verdict,  and  for  a  new  trial, 
on  the  ground  of  the  improper  reception  of  this  evidence  (i) : 
The  receipts  objected  to  were  not  admissible,  for  the  facts  stated 
m  them  amounted  only  to  hearsay  evidence.  The  sub-receiver 
told  his  principal  that  certain  persons  had  paid  rent  for  the  liberty 
of  fixing  a  net  in  Solway  Frith.  The  rule  is,  that  whatever  a 
person  could  himself  have  proved,  his  entry  is  evidence  of  that  fact 
after  his  death.  If  the  principal  receiver  had  been  alive,  he  could 
not  have  given  evidence  of  what  his  deputy  told  him  respecting 

(1)  He  also  moved  on  other  grounds,  not  material  to  notice. 
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the  payment  of  this  rent.     The   receipts,  *therefore,  are  merely     Vercivat. 
evidence  that  the  sums  were  received  by  him  as  receiver.  Nanson. 

[•3] 

(Parke,  B.  :  If  a  person  have  peculiar  means  of  knowing  a  fact, 
and  make  a  declaration  or  written  entry  of  that  fact,  which  is 
against  his  interest  at  the  time,  it  is  evidence  of  that  fact,  as 
between  third  persons,  after  his  death.  Upon  that  principle  it 
was  decided  in  Higham  v.  Ridgway  (i),  that  an  entry  made  by  a 
midwife  of  having  delivered  a  woman  of  a  child  on  a  certain  day, 
and  for  which  her  charge  was  paid,  was  evidence  of  the  age  of 
such  child. 

Alderson,  B.  :  In  the  case  of  an  attorney's  bill,  a  charge  for 
serving  a  notice  on  A.  B.  would,  after  the  attorney's  death,  be 
evidence  of  a  service,  although  perhaps  it  was  effected  by  the 
attorney's  clerk. 

Pollock,  G.  B.  :  If  the  entry  is  admitted  as  being  against  the 
interest  of  the  party  making  it,  it  carries  with  it  the  whole 
statement ;  but  if  the  entry  is  merely  an  act  done  in  the  course 
of  a  man's  duty,  then  it  is  confined  to  matters  within  that  duty.) 

The  first  of  the  receipts  is  not  objected  to,  as  part  of  the  rent 
therein  mentioned  appears  to  have  been  paid  by  the  principal 
receiver  himself. 

(Parke,  B.  :  In  Davies  v.  Humphreys  (2),  it  was  argued,  that 
although  the  indorsement  on  the  note  was  evidence  of  the  payment 
of  the  money,  yet  it  was  not  evidence  to  show  for  whom  the  money 
was  originally  advanced ;  but  the  Court  held  otherwise.) 

Pollock,  C.  B.  : 

There  ought  to  be  no  rule.  I  cannot  understand  why  one  of 
these  documents  should  be  receivable  in  evidence,  and  not  the 
other  two  also.  The  first  contains  an  entry  that  rent  was  received 
from  Hodgson ;  and  the  other  two  are  to  the  same  effect ;  they 
relate  to  rent  received  from  him  in  the  two  following  years.  The 
case  of  Davies  v.  Humphreys  is  an  authority  in  point. 

Parke,  B.  :  [  4  ] 

It  is  not  necessary  to  consider  whether  these  entries  would  have 
(I)  10  B.  B.  235  (10  East,  109).  (2)  55  R.  R.  547  (6  M.  &  W.  153). 


660  1851.    EX.     7  EX.  4.  [r.b. 


Febciyat^  been  admissible,  if  they  had  merely  contained  a  statement  that 
Nakson.  ^^6  money  was  received  on  account  of  third  persons.  In  all 
probability  they  would,  on  the  authority  of  Davies  v.  Humphreys^ 
and  other  cases  collected  in  Taylor  on  Evidence  (l).  That,  how- 
ever, it  is  unnecessary  to  decide ;  because,  if  these  entries  be 
looked  at,  it  is  clear  that  Hodgson  paid  on  three  occasions  for  the 
liberty  of  fixing  a  net,  enjoyed  by  himself  and  others ;  that  is,  upon 
one  occasion  he  paid  the  whole  rent,  and  upon  the  two  other 
occasions  he  paid  also  for  the  shares  of  his  copartners.  Therefore, 
these  documents  were  clearly  admissible  in  evidence.  But  I  am  by 
no  means  prepared  to  say,  that  if  the  payment  had  been  on  account 
of  a  third  person  only,  they  would  not  have  been  evidence  against 
that  third  person  of  such  payment,  on  the  principle  that  receipts 
are  evidence  not  only  of  the  fact  of  payment  having  been  made, 
but  also  of  the  account  on  which  it  was  made.  In  this  case,  how- 
ever, the  entries  are  so  connected,  that  if  one  is  admissible  in 
evidence,  the  whole  are  admissible. 

Aldbrson,  B.,  and  Platt,  B.,  concurred. 

Rule  reftLsed. 

m 

1861.        COLLINS    AND  Another  v.    The    SOUTH   STAFFOED- 
^"il!:^"-  SHIRE   RAILWAY  COMPANY. 

t  ^  ]  (7  Ex.  5—17 ;  S.  0.  21  L.  J.  Ex.  247  ;  16  Jur.  843 ;  18  L.  T.  96.) 

Where  parties  agree  to  refer,  in  piirsuanoe  of  the  arbitration  clauses  of 
the  8  &  9  Vict.  c.  18,  a  question  of  disputed  compensation  for  land  required 
by  a  Eailway  Company,  and  the  appointment  of  an  arbitrator  on  the  part  of 
the  Company  is  signed  by  their  secretary,  an  award  made  under  that  sub- 
mission is  valid,  notwithstanding  all  the  preliminary  forms  required  by  the 
statute  have  not  been  complied  with,  those  forms  being  only  necessary 
where  the  arbitration  is  compulsory. 

Debt.  The  declaration  stated,  that,  before  and  at  the  time  of 
the  making  of  the  agreement  hereinafter  mentioned,  the  defen- 
dants Tvere  a  corporation  established  and  incorporated  by  Act  of 
Parliament  for  the  purpose  of  maldng  a  railway  called  "  The  South 
Staffordshire  Railway;"  that  the  plaintiffs  were  possessed  of  and 
interested  in  certain  lands  or  hereditaments  more  particularly 
described  and  referred  to  in  the  schedule  written  under  the  agree- 
ment ;  that  the  said  lands  or  hereditaments  were  required  by  the 
defendants ;  and  they  the  defendants  were,  by  the  statutes  in  that 
case  made  and  provided,  duly  authorised  to  take  the  said  lands  or 

(1)  P.  443. 
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hereditaments  in  which  the  plaintiflfs  were  bo  interested  for  the  Collins 
execution  of  the  said  railway;  that  the  defendants  had,  for  the  south  Staf- 
purpose  of  making  and  executing  the  said  railway  or  works,  taken  railway  Co. 
possession  of  the  said  lands  or  hereditaments  in  which  the  plaintifiTs 
were  so  interested  as  aforesaid,  and  in  respect  of  which  the  plaintiffs 
were,  by  reason  of  the  same  having  been  so  taken  possession  of  by 
the  defendants,  entitled  to  compensation  or  satisfaction  from  the 
defendants  ;  but  the  defendants,  before  or  at  the  time  of  the  making 
of  the  agreement,  had  not  made  any  satisfaction  to  the  plaintiffs  for 
their  interest  in  the  said  lands  or  hereditaments  so  taken  by  the 
defendants,  either  under  the  provisions  of  "  The  Lands  Glauses 
Consolidation  Act,  1845,*'  or  of  the  special  Acts  of  Parliament 
relating  to  the  South  Staffordshire  Eailway  Company,  or  any  Act 
incorporated  therewith  or  otherwise  ;  and  the  plaintiffs  claimed  for 
such  compensation  from  the  defendants  a  sum  of  money  exceeding 
the  sum  of  &0Z.,  to  wit,  the  sum  of  900Z.,  of  which  the  defendants  at 
the  time  of  the  making  of  the  agreement  had  notice.  And  there- 
upon, to  wit,  on  &c.,  an  agreement  was  made  and  entered  into  by 
and  between  the  ^plaintiffs  and  the  defendants,  as  follows,  that  is  [  *^  ] 
to  say :  "  Whereas  the  hereditaments  described  or  referred  to  in  the 
schedule  hereunder  written  are  required  and  are  authorised  to  be 
taken  for  the  purposes  of  the  South  Staffordshire  Railway  Company, 
who  are  a  corporation  established  and  incorporated  by  several  Acts 
of  Parliament,  &c.,  (setting  out  the  titles  of  the  Acts) ;  and  whereas 
Thomas  Collins  and  Thomas  Churchill,  of  &c.,  are  tenants  from 
year  to  year  in  possession  of  the  said  hereditaments ;  wherefore  the 
said  Company,  in  obedience  to  the  directions  in  this  behalf  of  the 
Lands  Clauses  Consolidation  Act,  1846,  which  is  incorporated  in  the 
several  hereinbefore-mentioned  Acts  respectively,  duly  gave  to  and 
served  upon  them  the  said  T.  Collins  and  T.  Churchill  a  notice  in 
writing,  dated  the  22nd  day  of  August,  1848,  that  the  said  heredita- 
ments were  required  for  the  purposes  of  the  said  railway,  and  of  the 
intention  of  the  said  Company  to  take  the  same ;  and  whereas  the 
said  T.  Collins  and  T.  Churchill,  by  a  notice  in  writing  under  their 
respective  hands,  bearing  date  the  8th  day  of  September,  1848,  and 
addressed  to  and  duly  served  upon  the  said  Company,  claimed  as 
compensation  in  respect  of  their  interest  in  the  said  hereditaments 
the  sum  of  900Z.,  and  they  thereby  signified  their  desire  to  have 
such  claim  for  compensation  settled  by  arbitration  in  the  manner 
mentioned  in  and  for  such  case  made  and  provided  by  the  Lands 
Clauses  Consolidation  Act,  1846  ;  and  whereas  the  said  Company 
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Collins  did  and  do  dispute  the  said  claim  for  compensation  of  the  said 
South  staf-  ^-  Collins  and  T.  Churchill,  and  did  on  the  4th  day  of  June  instant 
rTilwTy *(fo  ^^®^  *^  *'^®  ^*^^  '^'  Collins  and  T.  Churchill  the  sum  of  150Z-  in 
satisfaction  of  their  said  claim,  but  which  the  said  T.  Collins 
and  T.  Churchill  have  refused  to  accept ;  wherefore  it  has 
been  agreed  between  the  said  Company  and  the  said  T.  Collins 
and  T.  Churchill,  that  the  said  dispute  shall,  in  compliance  with 
the  provisions  of  the  said  Lands  Clauses  Consolidation  Act, 
1845,  be  settled  by  the  arbitration  of  Dugdale  Houghton, 
[  •!  ]  *of  &c.,  surveyor.  Now  therefore  be  it  known,  that,  in  pursuance 
of  and  obedience  to  the  directions  of  the  said  Lands  Clauses  Con- 
solidation Act,  1845,  in  this  behalf,  the  said  Bailway  Company  and 
the  said  T.  Collins  and  T.  Churchill  do,  and  each  of  them  doth,  by 
this  appointment  in  writing  under  the  respective  hands  of  Horatio 
Bamett,  the  secretary  of  the  said  Company,  and  of  the  said 
T.  Collins  and  T.  Churchill,  nominate  and  appoint  the  said 
t).  Houghton  to  be  the  single  arbitrator  to  whom  the  said  recited 
dispute  shall  be  referred,  and  who  shall  accordingly  by  his  award 
determine  what  consideration  or  other  sum  or  sums  of  money  is  or 
are  the  value  and  shall  be  paid  by  the  said  South  Staffordshire 
Bailway  Company  for  the  unexpired  term  or  interest  of  the  said 
T.  Collins  and  T.  Churchill  of  and  in  the  said  hereditaments,  and 
for  any  just  allowances  which  ought  to  be  made  to  them,  and  for 
any  loss  or  injury  they  may  sustain  in  respect  of  the  said  heredita- 
ments by  reason  of  the  exercise  of  all  or  any  of  the  powers  of  the 
Lands  Clauses  Consolidation  Act,  1845,  or  the  several  hereinbefore- 
mentioned  Acts,  or  any  or  either  of  them,  or  any  Act  incorporated 
therewith.  In  witness  whereof  the  said  T.  Collins  and  T.  Churchill, 
and  also  the  said  H.  Bamett,  as  such  secretary,  have  hereunto  set 
their  hands,  the  18th  day  of  June,  1849.  Thomas  Collins, 
Thomas  Churchill,  and  Horatio  Barnett."  (The  declaration  then 
set  out  the  schedule,  and  averred  the  identity  of  the  parties  to  the 
agreement  with  the  plaintiffs  and  defendants  in  this  action.) 
Averments,  that  the  agreement  was  signed  and  executed  by 
the  said  H.  Barnett,  the  secretary  of  the  -  Company,  for  or  on 
behalf  of  the  Company ;  that  the  said  D.  Houghton,  in  pursuance 
of  the  powers  contained  in  the  agreement,  having  taken  upon 
himself  the  burden  of  the  arbitration,  did,  in  due  manner  and 
in  pursuance  of  the  powers  vested  in  him  by  the  agreement,  and 
within  three  calendar  months  from  the  time  he  was  so  appointed 
arbitrator,  and  in  accordance  with  the   provisions   of   the  Lands 
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♦Clauses  Consolidation  Act,   1845,  to  wit,   on   the   10th    day  of      Collins 

August,  1849,  duly  make  and  publish  his  award  in  writing,  under  south 'staf- 

his  hand  and  seal,  of  and  concerning  the  matters  in   difference  ra^ilway*S). 

between  the  plaintiflfs  and  defendants,  &c. ;  and,  after  reciting  the        [  ♦s  ] 

said  agreement,  did  by  his  said  award  then  award,  arbitrate,  and 

determine,  that  the  sum  of  288/.  should  be  paid  by  the  defendants 

to  the  plaintiffs  for  the  purchase  of  their  estate  and  interest  in  the 

said  lands,  buildings,  and  premises,  and  in  full  of  all  other  claims 

and  demands  which  the  plaintiffs  might  have  or  be  entitled  to  claim 

against  the  defendants  in  respect  of  the  said  hereditaments  and 

premises,  or  their  estate  and  interest  therein,  or  in  any  manner 

relating  thereto,  with  interest,  at  the  rate  of  51.  per  cent.,  on  the 

sum   of    2882.  from  the   time    the   defendants   entered  upon  and 

took  possession  of  the  said  hereditaments  and  premises  until  the 

payment  thereof ;  and  that  the  sum  of  2SSL  and  interest  should  be 

paid  by  the  defendants  to  the  plaintiffs  on  the  20th  day  of  August, 

A.D.  1849.     That  afterwards,  to  wit,  on  the  18th  day  of  March, 

A.D.  1850,  and  before  the  commencement  of   this  suit,  the  said 

D.  Houghton,  as  such  arbitrator,  and  according  to  and  in  compliance 

with  the  provisions  of  the  Lands  Clauses  Consolidation  Act,  1845, 

settled  all  the  costs  of    the  arbitration  and  incident   thereto  to 

amount  to,  and  the  same  when  so  settled  amounted  to,  the  sum  of 

221i.  7«.  7iL ;  of  all  which  the  defendants  afterwards,  to  wit,  on  &c., 

had  notice.     Breach,  that,  although  the  defendants  paid  to  the 

plaintiffs  the   sum  of   288Z.  so  awarded,  yet  they  have  not  paid 

the  sum  of  2212.  Is,  Id.,  the  costs  so  settled  by  the  arbitrator  as 

aforesaid. 

Plea :  That  the  hereditaments  in  the  declaration  mentioned  to 
have  been  in  the  occupation  and  possession  of  the  plaintiffs,  were, 
during  all  the  time  in  the  declaration  mentioned,  in  the  occupation 
and  possession  of  the  plaintiffs  as  tenants  thereof  from  year  to 
year,  and  not  otherwise ;  and  that  the  plaintiffs  had  not  at  any 
time  any  greater  interest  therein  or  in  any  part  thereof  than  as 
*Buch  tenants  thereof  from  year  to  year  ;  and  that  the  compensa-  [  *9  ] 
tion  claimed  by  them,  as  in  the  declaration  mentioned,  was  so 
claimed  for  and  in  respect  of  their  said  interest  as  such  tenants 
from  year  to  year  of  the  said  hereditaments,  and  not  otherwise ; 
and  that  the  agreement  between  the  plaintiffs  and  the  defendants, 
that  tlie  said  dispute  should  be  settled  by  arbitration,  was  not  an 
agreement  made  or  entered  into  by  them  under  or  by  virtue  of  the 
provisions  of  the  Lands  Clauses  Consolidation  Act,  1845,  as  to  the 
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Collins      settlement  of  disputed  claims  by  arbitration  in  respect  of  lands 
SouTH%TAP-  tal^^n  or  injuriously  affected  by  the  execution  of  any  works,  and 

FORDSHiRE    {q^  which  satisfaction  shall  not  have  been  made ;  and  the  nomina- 
kailwat  uo, 

tion  and  appointment  of  the  said  Dugdale  Houghton  to  be  such 
single  arbitrator  was  not  a  nomination  and  appointment  made  by 
the  plaintiffs  and  defendants  under  or  by  virtue  of  the  provisions 
of  the  last-mentioned  Act ;  but  the  agreement  and  the  nomination 
and  appointment,  respectively,  were  so  made  by  the  plaintiffs  and 
the  defendants  by  arrangement  and  agreement  among  themselves, 
irrespectively  of  the  last-mentioned  provisions  of  the  last-mentioned 
Act,  and  in  pursuance  of  a  request  to  have  the  question  of  disputed 
compensation  settled  by  arbitration,  made  by  the  plaintiffs  to  the 
defendants  long  before  any  taking  possession  by  the  defendants  of 
the  lands  and  hereditaments,  to  wit,  on  &c. 

Special  demurrer,  assigning  for  causes  (amongst  others),  that 
the  plea  neither  traverses  nor  confesses  and  avoids  the  declaration; 
for  even  if  the  subject-matter  referred  to  arbitration  by  the  agree- 
ment was  not  a  matter  which  could  be  submitted,  or  which  the 
parties  could  be  obliged  to  submit,  to  arbitration  under  the  com- 
pulsory provisions  of  the  Lands  Clauses  Consolidation  Act ;  yet  it 
was  competent  for  them,  by  agreement  between  themselves,  to 
submit  such  subject-matter  to  arbitration  according  to  the  provisions 
[  *io  ]  of  that  Act :  also  that  the  plea  amounts  to  an  ^argumentative 
traverse  of  the  parties  having  made  the  agreement,  and  ought  to 
have  concluded  to  the  country:  also,  that  the  plea  attempts  to 
refer  to  a  jury  matter  of  law,  viz.  the  legal  effect  of  the  submission. 
Joinder  in  demurrer. 

Qiiain  {Bramwell  with  him)  argued  in  support  of  the  demurrer 
(Nov.  17)  : 
The  declaration  is  good,  and  the  plea  bad.     The  defence  attempted 
to  be  set  up  is,  that  as  the  plaintiffs  are  only  tenants  from  year  to 
year  of  the  lands  in  question,  their  claim  to  compensation  cannot 
form  the  subject-matter  of  a  reference  under  the  arbitration  clauses 
[•II]       of  the  Lands  Clauses  Consolidation  Act  (8  &  9  Vict.  *c.  18),  but 
must  be  determined  by  two  justices,  according  to  the  provisions  of 
[  •12  ]       the  12l8t  section  of  that  Act.     It  is  *8ubmitted,  however,  first,  that 
a  yearly  tenancy  is  strictly  "  an  interest  "  within  the  meaning  of 
the  68th  section  of  the  8  &  9  Vict.  c.  18;  secondly,  that  even 
supposing  it  is  not,  still  it  was  competent  for  the  parties,  by  agree- 
ment, to  submit  this  matter  to  arbitration  in  accordance  with  the 
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provisions  of  that  Act,  and,  they  having  done  so,  the  award  is  valid.       Collins 
The  agreement  is  binding  under  the  97th  section  of  the  Companies  south 'staf- 
Clauses  Consolidation  Act  (8  &  9  Vict.  c.  16),  which  enacts,  that,  ^^^^^^""co, 
"with  respect  to  any  contract  which,  if   made  between   private 
persons,  would  by  law  be  valid,  although  made  by  parol  only  and 
not  reduced  into  writing,  such  committee,  or  the  directors,  may 
make  such   contract  on  behalf  of  the   Company  by  parol  only, 
without  writing,  and  in  the  same  manner  may  vary  or  discharge 
the  same."    ♦     »    * 

Cowling,  contra :  t-  ^^  -I 

The  declaration  is  bad.  This  being  an  action  of  debt  on  a 
submission  to  arbitration,  the  plaintiffs,  in  order  to  maintain  the 
action,  must  show  a  mutual  ^submission,  or  other  facts  necessary  [  *14  J 
to  create  a  mutual  obligation  upon  the  parties  to  abide  by  the 
award:  2  Wms.  Saund.  61,  n.  (1).  But  this  submission  is  in 
writing  only ;  and,  the  defendants  being  a  corporation,  it  is  prima 
facie  void  as  against  them :  Watson  on  Awards,  p.  72.  Therefore, 
at  common  law,  the  declaration  would  be  clearly  bad.  Is  it,  then, 
rendered  valid  by  statute?  The  97th  section  of  the  Companies 
Clauses  Consolidation  Act  is  confined  to  contracts  made  by  the 
committee  or  directors.  It  is  true  that  the  25th  section  of  The 
Lands  Clauses  Consolidation  Act  authorises  the  secretary  or  clerk 
of  the  promoters  of  the  undertaking  to  appoint  an  arbitrator ;  but 
that  is  only  where  the  submission  is  under  the  compulsory  clauses 
of  that  Act ;  in  other  cases  there  is  no  statutory  provision  enabling 
them  to  refer  otherwise  than  at  common  law.  The  facts  stated  in 
this  declaration  do  not  bring  the  case  within  the  28rd  section  of 
the  Lands  Clauses  Consolidation  Act;  for  there  is  no  allegation 
that  the  plaintiffs,  by  notice  in  writing,  signified  their  desire  to 
have  their  claim  to  compensation  settled  by  arbitration ;  and 
unless  they  did  so,  that  section  requires  the  compensation  to  be 
settled  by  a  jury.  The  power  of  appointing  an  arbitrator  under 
the  25th  section  only  applies  to  cases  in  which  the  requisites  of  the 
28rd  section  have  been  complied  with.  For  similar  reasons, 
neither  is  this  case  within  the  68th  section.  Even  if  the  Company 
have  taken  possession  of  the  land,  in  order  to  authorise  the 
secretary  to  make  a  valid  appointment  of  an  arbitrator,  it  is 
requisite,  under  the  68th  section,  not  only  that  the  claim  to  com- 
pensation should  exceed  502.,  but  also  that  the  party  entitled  to  it 
should  have  given  notice  in  writing  of  his  desire  to  have  the  same 
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Collins      settled  by  arbitration.    Bat  the  declaration  contains  no  express 
South' staf-  averment  to   that  eflfect ;    and  the  recital  in   the  agreement  is 
rTilway  Co.  inamaterial,  unless  it  first  appears  that  the  agreement  was  binding 
^  on  the  Company.     But  no  parol  submission  by  the  secretary  can 

[  'IS  ]  bind  the  Company,  unless  the  arbitration  *is  compulsory  under  the 
provisions  of  the  statute.  In  Gould  v.  The  Staffordshire  Potteries 
Waterworks  Company  (i),  the  declaration  averred  the  performance 
of  every  act  necessary  to  constitute  a  binding  submission  under  the 
arbitration  clauses  of  the  statute.  Moreover,  this  is  a  case  within 
the  121st  section.  The  language  of  that  section  is  general,  and 
may  well  apply  to  all  lands,  whether  the  Company  have  taken 
possession  of  them  or  not.  It  is  one  of  a  class  of  sections  com- 
mencing at  the  119th,  and  headed,  "  With  respect  to  lands  subject 
to  leases."  There  is  nothing  in  those  sections  to  indicate  that  the 
general  language  of  the  121st  section  was  intended  to  exclude 
cases  in  which  the  Company  had  already  taken  possession  of  lands. 

Bramivell,  in  reply : 

With  respect  to  the  objection  that  the  submission  was  not 
authorised  by  the  statute,  it  is  expressly  averred  that  the  agree- 
ment was  entered  into  in  pursuance  of  the  statute.  If  the  fact 
were  not  so,  that  allegation  should  have  been  traversed.  But  the 
plea  admits  that  such  an  agreement  was  entered  into,  and  con- 
quently  every  requisite  form  must  have  been  complied  with.  The 
25th  section  renders  the  agreement  signed  by  the  secretary  bind- 
ing on  the  Company.  It  is  enough  to  bring  the  case  within  that 
section,  that  ''a  question  of  disputed  compensation"  has  arisen. 
Where,  indeed,  either  party  refuses  to  concur  in  the  appointment 
of  an  arbitrator,  then  the  other  must  show  that  all  the  necessary 
steps  have  been  taken,  in  order  to  bring  the  case  within  the  com- 
pulsory clauses  of  the  statute ;  but  if  the  parties  choose  to  consent  to 
an  arbitration  in  accordance  with  the  provisions  of  the  statute,  the 
only  condition  precedent  is,  that  a  question  of  disputed  compensa- 
tion should  arise.  The  25th  section  uses  the  words  *'  authorised 
or  required  to  be  settled  by  arbitration."  Every  disputed  claim  to 
[  *i«  ]  compensation,  exceeding  *50Z.,  is  authorised  to  be  settled  by 
arbitration,  for  it  may  be  decided  in  that  way  if  the  parties 
think  fit. 

The  argument  having  been  adjourned  until  the  next  paper  day 
(Nov.  19), 

(1)  82  R.  B.  638  (5  Ex.  214). 
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Pollock,  C.  B.,  then  said  :  collinb 

We  need  not  trouble  Mr.  Bramtvell  any  further  in  this  case,  as  South  Staf- 

.      "^         .  FOBDSHIBE 

we  are  all  of  opinion  that  the  plaintiff  is  entitled  to  judgment,  and  railway  Co. 

on  this  very  short  and  simple  ground,  viz.  that  there  can  be  no 

necessity  for  a  perfect  compliance  with  all  the  statutory  forms, 

where  both  parties  concur  in  the  appointment  of  an  arbitrator. 

The  notices  required  by  the  Act  can  only  be  necessary,  where  no 

option  is  exercised,  and  it  is  doubtful  what  the  claimant  may 

require ;   but  where  the  parties  agree  to  refer  according  to  the 

statute,  and  that  agreement  is  acted  on,  it  is   sufficient  if  the 

appointment  of  an  arbitrator  on  the  part  of  the  Company  is  signed 

by  the  secretary. 

Parke,  B.  : 

This  is  a  case  where  the  parties  agreed  to  refer ;  and  in  all  cases 
of  arbitration  there  is  a  power  to  refer  by  a  submission  signed  by 
the  secretary. 

Aldbrson,  B.,  and  Platt,  B.,  concurred. 

Judgment  for  the  plaintiff. 

SIE  HENRY  WHEATLET,  Bart.  v.  BOTD.  issi. 

(7  Ex.  20-22 ;  S.  0.  21  L.  J.  Ex.  39.)  ^^' 

The  defendant  being  in  possession  of  certain  premises  under  a  lease  from  [  20  ] 

two  trustees  for  a  term  which  had  expired,  a  new  lease  was  granted  for  a 
further  term,  but  was  executed  by  one  of  the  trustees  only.  The  defendant 
paid  rent  to  both  trustees  until  one  of  them  died ;  and  for  the  rent  due  after 
his  death  the  other  trustee  brought  an  action  for  use  and  occupation :  Held, 
that  he  might  maintain  the  action  in  his  own  right,  and  was  not  bound  to 
sue  as  surviving  trustee. 

Debt  for  use  and  occupation.    Plea:  Never  indebted. 

At  the  trial,  before  Jervis,  Ch.  J.,  at  the  last  Surrey  Summer 
Assizes,  it  appeared  that  Sir  H.  Wheatley,  the  present  plaintiff,  and 
John  Williams,  being  trustees  under  the  will  of  William  Wheatley, 
deceased,  demised,  by  indenture,  a  certain  farm  and  premises  to 
one  Logan,  for  a  term  which  was  assigned  to  the  defendant,  who 
entered,  and  remained  in  possession  at  the  expiration  of  the  term. 
A  new  indenture  of  lease  was  then  prepared  in  pursuance  of  an 
agreement  between  the  defendant  and  the  two  trustees.  This 
indenture  was  executed  by  the  present  plaintiff  and  th«  defendant, 
but  not  by  the  other  trustee  ;  and  it  demised  the  farm  in  question 
to  the  defendant  for  the  term  of  four  years  from  Michaelmas,  1847. 
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John  Williams  died  on  the  18th  January,  1848.  The  defendant 
paid  rent  ap  to  Michaelmas,  1849,  to  the  agent  of  the  trustees,  who 
gave  receipts,  stating  that  the  amount  was  "  due  to  the  trustees  of 
the  estate  of  W.  Wheatley,  for  whose  use  the  same  is  received." 
The  present  action  was  brought  for  one  year's  rent,  due  at 
Michaelmas,  1850.  The  declaration  originally  contained  a  special 
count  on  the  indenture  of  demise ;  but  that  count  was  struck  out 
by  order  of  a  Judge,  the  defendant  agreeing  not  to  object  at  the 
trial  that  there  was  an  instrument  of  demise  under  seal. 

It  was  objected  on  the  part  of  the  defendant  that  there  was  a 
variance,  inasmuch  as  the  declaration  alleged  a  contract  with  the 
plaintiff  alone,  whereas  the  demise  was  by  the  plaintiff  and 
Williams.  The  learned  Judge  directed  a  verdict  for  the  plaintiff, 
reserving  leave  for  the  defendant  to  move  to  enter  a  verdict  for 
himself  or  a  nonsuit. 

Shee,  Serjt.,  now  moved  accordingly  : 
The  plaintiff  ought  to  have  sued  as  surviving  trustee. 

[  *2i  ]  (Pabke,  B.  :  The  debt  *is  due  to  the  plaintiff  alone.) 

The  contract  was  between  the  defendant  and  the  two  trustees. 
The  rule  is,  that  if  a  covenant  be  made  with  two  persons,  one  of 
whom  dies,  the  other  cannot  sue  unless  he  describes  himself  as 
survivor. 

(Pabke,  B.  :  This  is  the  case  of  use  and  occupation  under  a 
surviving  trustee;  therefore,  the  defendant  is  indebted  to  the 
survivor  for  the  use  and  occupation  by  his  permission  whilst  he 
was  survivor.    Your  argument  applies  to  the  case  of  a  covenant.) 

The  declaration,  in  the  first  instance,  contained  a  count  on  the 
indenture  of  demise,  alleging  that  the  plaintiff  survived  Williams ; 
but  that  was  struck  out. 

(Pabkb,  B.  :  Such  a  count  could  not  be  supported,  because  the 
defendant  did  not  have  all  the  consideration  for  his  covenant  which 
he  bargained  for,  namely,  the  execution  of  the  lease  by  both 
trustees.) 

In  Cooch  V.  Ooodman  (i),  the  Court  of  Queen's  Bench  held  that  a 
lessee  who  executes  an  indenture  of  lease,  is  bound  by  all  the 
covenants  in  it  which  run  with  the  land,  if  he  has  entered  and 

(1)  2  a  B.  580. 
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enjoyed  for  the  whole  term,  although  the  lessor  never  signed  or    Whbatlby 
execated  the  lease.  botd. 

(Pabke,  B.  :  The  authority  of  that  decision  may  be  questionable. 
All  the  law  on  this  subject  was  considered  in  a  late  case  in  this 
Court :  Pitman  v.  Woodbury  (1). 

Pollock,  C.  B.  :  If  the  debt  had  accrued  in  the  lifetime  of  the 
deceased  trustee,  then  the  plaintiff  must  have  sued  as  survivor ; 
but  as  the  debt  accrued  after  the  death  of  the  other  trustee,  the 
plaintiflF  may  sue  in  his  own  right.) 

The  11  Geo.  II.  c.  19,  s.  14,  enables  a  landlord  to  recover  for  use 
and  occupation  where  the  agreement  is  not  by  deed,  so  that  if  the 
terms  of  the  Judge's  order  had  not  precluded  the  defendant  from 
objecting  that  the  demise  was  by  an  instrument  under  seal,  the 
plaintiff  could  not  have  maintained  this  action. 

(Platt,  B.  :  The  effect  of  that  arrangement  is,  to  render  the 
case  the  same  as  if  there  had  been  no  demise  under  seal. 

Pollock,  C.  B.  :  If  your  argument  be  correct,  *the  plaintiff  [*22] 
ought  to  have  declared  that  the  defendant  was  indebted  for  use  and 
occupation  by  the  sufferance  and  permission  of  the  plaintiff  and 
the  deceased  trustee.  The  word  '"landlord"  in  the  11  Geo.  IL 
c.  19,  s.  14,  must  mean  the  actual  landlord,  not  a  person 
deceased.) 

Between  Michaelmas,  1847,  and  the  18th  January,  1848,  when  the 
trustee  died,  the  defendant  was  only  bound  to  pay  rent  under  the 
indenture  and  to  both  parties.  There  was  an  express  contract; 
and  in  order  to  make  the  defendant  liable  in  this  action,  there 
must  be  a  new  implied  contract. 

(Pollock,  G.  B.  :  Where  there  is  a  lease  under  seal  by  two 
lessors,  and  one  of  them  dies,  if  the  other  proceeds  on  the  indenture 
he  must  declare  as  survivor ;  but  where  he  sues  merely  for  use  and 
occupation,  he  may  declare  in  respect  of  an  occupation  by  his 
sufferance  and  permission.) 

Pollock,  C.  B.  : 

We  are  all  of  opinion  that  there  ought  to  be  no  rule,  and  for  the 

reasons  stated  in  the  course  of  the  argument. 

Rule  refused, 
(1)  77  B.  E.  537  (3  Ex.  4). 
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1^5,  DAVIES  V.  EDWAEDS(J). 

^W,  4.  (7  Ex.  22—26 ;  S.  C.  21  L.  J.  Ex.  4 ;  15  Jur.  1014 ;  18  L.  T.  64.) 

r  22  ]  ^^^  o^  three  joint  makers  of  a  promissory  note  became  insolvent,  and 

inserted  the  note  and  the  holder's  name  in  his  schedule,  and  a  dtyidend  was 
afterwards  paid  to  the  holder  by  order  of  the  Insolvent  Court  in  respect  of 
the  note :  Held,  in  an  action  upon  the  note,  that  the  payment  was  not 
sufficient  to  take  the  case  out  of  the  Statute  of  Limitations,  either  as  against 
the  other  makers  of  the  note,  or  as  against  the  insolvent  himself. 

Assumpsit  by  the  plaintiffs,  as  executors  of  one  H.  Johnson' 
against  the  defendants,  as  makers  of  a  promissory  note.  Plea, 
inter  alia,  the  Statute  of  Limitations. 

It  appeared  at  the  trial,  before  Pollock,  G.  B.,  at  the  Middlesex 
sittings  after  last  Trinity  Term,  that  the  action  was  brought  to 
recover  the  balance  of  principal  and  interest  upon  a  promissory 
note  made  to  the  deceased  by  the  defendants  and  one  Marsden,  and 
dated  18th  January,  1840.  It  appeared  that  interest  had  been 
paid  upon  the  note  up  to  the  year  1844,  by  Marsden,  when  he 
became  insolvent  and  took  the  benefit  of  the  Insolvent  Debtors  Act 
[  •23  ]  and  *inserted  the  note  in  his  schedule,  and  the  name  of  Johnson  as  a 
creditor  for  the  note.  In  November,  1848,  a  dividend  of  21. 3«.  4d.  was 
paid  by  order  of  the  Insolvent  Debtors  Court  on  account  of  the  note. 

On  the  part  of  the  defendants  it  was  contended,  that  this  payment 
was  not  sufficient  to  take  the  case  out  of  the  Statute  of  Limitations ; 
and  the  Lord  Chief  Baron  being  of  that  opinion  directed  a  nonsuit 
to  be  entered,  reserving  leave  to  the  plaintiffs  to  move  to  set  that 
nonsuit  aside,  and  to  enter  a  verdict  for  the  amount  claimed. 

jF.  Edwards  now  moved  accordingly  : 

The  payment  on  account  of  the  note  by  the  insolvent  was  sufficient 
to  take  the  case  out  of  the  Statute  of  Limitations.  The  schedule 
was  made  by  the  insolvent's  authority,  the  debt  was  inserted  in  it, 
and  the  Insolvent  Court  made  the  payment  to  the  creditor  on  the 
insolvent's  account  and  at  his  request.  In  Jackson  v.  Fairbank(2), 
one  of  two  joint  makers  of  a  promissory  note  having  become  bank- 
rupt, the  payee  of  the  note  proved  under  the  commission  and 
received  dividends;  and  it  was  held  that  the  receipt  of  the  last 
dividend,  being  within  six  years  of  the  commencement  of  the 
action,  took  the  case  out  of  the  statute  as  against  both  makers. 
And  in  Brandram  v.  Wharton  (3),  the  preceding  case  was  admitted 

(1)  Cited,  In  re  Somerset  [1894]  1  (2)  2  H.  Bl.  340. 

Ch.  231,  264,  63  L.  J.  Ch.  41,  70  L.  T.  (3)  19  B.  B.  354  (1  B.  &  Aid.  463). 

541,  0.  A. 
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to  be  good  law,  although  in  the  case  before  the  Court  it  was  held       dayibs 
that  a  similar  payment  made  in  respect  of  the  debt,  for  which  a     bdwards. 
bill  of  exchange  was  given,  did  not  take  the  case  out  of  the  statute 
with  respect  to  the  bill. 

(Pabke,  B.  :  To  take  the  case  out  of  the  statute  there  must  be  a 
part, payment  of  the  debt,  coupled  with  a  promise  to  pay  the 
remainder ;  the  party  who  makes  the  payment  must  say  in  effect : 
'*  I  make  this  payment  on  account  of  the  debt.") 

A  discharge  under  the  Insolvent  Debtors  Act  does  not  extinguish 

the  insolvent's  liability  to  the  payment  of  his  debts.     *The  payment       [  ^24  j 

therefore  of  the  dividend  involves  a  promise  to  pay  the  residue  of 

the  debt. 

(Parke,  B.  :  I  think  you  would  have  great  difficulty  in  main- 
taining the  proposition,  that  if  an  action  were  brought  against  the 
insolvent,  and  he  were  to  plead  the  Statute  of  Limitations,  you 
could  take  the  case  out  of  the  statute  by  showing  the  payment 
of  a  dividend  by  order  of  the  Insolvent  Court.  The  present 
question  has  been  frequently  before  the  Courts  of  late  years.) 

The  several  cases  upon  the  subject  are  to  be  found  in  1  Smith's 
L.  C,  p.  819.  It  has  no  doubt  been  held,  that  part  payment  by 
the  surviving  maker  of  a  joint  and  several  promissory  note  does 
not  take  the  case  out  of  the  statute  as  against  the  executor  of  his 
deceased  co-maker:  Atkins  v.  Tredgold(i);  but  that  decision  rests 
upon  the  ground  that  the  executor  cannot  be  regarded  as  a 
co-contractor  with  the  surviving  maker  of  the  note. 

(Pollock,  C.  B.  :  In  this  case,  admitting  the  payment  to  have 
been  made  by  the  insolvent,  it  is  a  payment  by  a  party  who  has 
ceased  to  be  jointly  liable  with  the  other  defendants. 

Alderson,  B.  :  Under  the  Statute  of  Limitations,  in  order  to 
make  the  payment  binding  on  the  other  party  the  payer  must  be 
jointly  liable  with  him.) 

Parke,  B.  : 

I  am  of  opinion  that  there  ought  not  to  be  a  rule  granted  in  this 
case,  and  that  the  learned  Judge  acted  rightly  in  nonsuiting  the 
plaintiff.    The  later  statute,  the  9  Geo.  lY.  c.  14,  makes  a  promise 

(1)  26  K.  B.  354  (2  B.  &  0.  23). 
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Davies  in  writing  requisite  to  take  a  case  out  of  the  operation  of  the 
Edwawds.  Statute  of  Limitations ;  but  it  provides  that  "  nothing  therein  con- 
tained shall  alter  or  take  away  or  lessen  the  effect  of  any  payment  of 
any  principal  or  interest  made  by  any  person  whatsoever."  Now  the 
question  is,  whether  there  has  been  such  a  payment  in  the  present 
case  as  to  take  it  out  of  the  Statute  of  Limitations  as  against  the 

[  *^6  ]  plaintiffs ;  *and  the  question  is  therefore  wholly  irrespective  of  the 
statute  of  the  9  Geo.  lY.  c.  14.  This  subject  had  not  been  so  fully 
considered  at  the  time  the  cases  of  Jackson  v.  Fairbank  and  Brand- 
ram  v.  Wharton  were  decided  as  it  lias  been  since ;  but  of  late  it 
has  undergone  much  consideration,  and  the  principle  has  been 
several  times  laid  down  and  acted  upon  in  this  Court,  that  a  part 
payment  in  order  to  take  a  case  out  of  the  statute  must  be  made  on 
account  of  a  larger  sum  thereby  admitted  to  be  due,  and  must 
include  a  promise  to  pay  the  remainder.  The  first  case  which 
established  that  principle  is  that  of  Tippets  v.  Heane  (l),  where 
the  question  was,  whether  a  sum  of  money  paid  to  the  plaintiff,  but 
on  what  account  did  not  appear,  was  sufficient  to  take  the  case  out 
of  the  Statute  of  Limitations ;  I  am  there  reported  to  have  said,  and 
no  doubt  correctly  :  "  In  order  to  take  a  case  out  of  the  Statute  of 
Limitations  by  a  part  payment,  it  must  appear,  in  the  first  place,  that 
the  payment  was  made  on  account  of  a  debt ;  secondly,  it  must  appear 
that  the  payment  was  made  on  account  of  the  debt  for  which  the 
action  is  brought.  Here  the  evidence  does  not  show  any  particular 
account  to  which  the  payment  was  applicable.  The  jury  seem  to 
have  considered  it  as  a  payment  of  part  of  the  debt  in  question ; 
and  perhaps,  as  there  was  no  other  account  found  to  have  been  in 
existence  between  the  parties,  they  might  be  warranted  in  so  doing. 
But  the  case  must  go  further ;  for  it  is  necessary,  in  the  third 
place,  to  show  that  the  payment  was  made  as  part  payment  of  a 
greater  debt,  because  the  principle  upon  which  a  part  payment 
takes  a  case  out  of  the  statute  is,  that  it  admits  a  greater  debt  to 
be  due  at  the  time  of  the  part  payment.  Unless  it  amounts  to  an 
admission  that  more  is  due,  it  cannot  operate  as  an  admission  of 
any  still  existing  debt."     That  decision  took  place  in  1834.     The 

[  '26  ]  same  view  was  taken  by  Lord  Abinger,  C.  B.,  in  1840,  in  *hiB 
judgment  in  Waugh  v.  Cope  (2).  That  was  followed  by  Wainmanv. 
Kynman  (3),  in  1847,  where  it  was  held  that  part  payment  of  a  debt 
is  not  sufficient  to  take  a  case  out  of  the  statute,  unless  a  promise 

(1)  40  R.  R.   549  (1  Or.  M.  &  E.  (2)  55  R.  R.  801  (6  M.  &  W.  824). 

252),  (3)  74  R.  R,  G12  (1  Ex.  118). 


▼OL.  Lxxxvi.]  1851.    EX.     7  EX.  26.  563 


can  be  implied  therefrom  to  pay  the  remainder  within  six  years  of  daviks 
the  commencement  of  the  suit.  Upon  this  principle,  if  the  pay-  kdwards. 
ment  under  such  circumstances  as  the  present  by  the  party  is  not 
sufficient  to  take  the  case  out  of  the  statute  as  against  the  party 
himself,  for  it  is  impossible  to  contend  that  a  payment  by  the 
assignees  of  the  bankrupt  or  insolvent  involves  a  promise  by  him 
to  pay  the  remainder  to  his  creditor,  d  fortiori  it  cannot  have  that 
effect  when  not  made  by  the  party  himself  or  his  agent,  but  by  a 
third  person  who  is  appointed  to  distribute  his  assets  among  his 
creditors.  I  am  therefore  clearly  of  opinion  that  the  payment  here 
is  not  sufficient  to  take  the  case  out  of  the  statute,  the  payment 
having  been  made  by  a  third  party  in  such  a  manner  as  not 
to  be  binding  either  as  against  the  insolvent  or  as  against  his 
co-contractors. 

Alderson,  B.  : 

I  am  of  the  same  opinion.  This  payment  is  not  an  admission 
that  the  debt  is  due,  coupled  with  a  promise  to  pay  the  remainder ; 
but  it  is  merely  a  payment  made  by  a  permission  granted  to  the 
assignee,  and  confirmed  by  the  Court,  to  distribute  the  insolvent's 
assets  among  his  creditors. 

Platt,  B.,  and  Pollock,  C.  B.,  concurred. 

Rule  refused, 

m 

BAMFIELD  and  Others  v.  TTJPPER.  issi. 

(7  Ex.  27-28 ;  S.  0.  nom.  Bradfield  v.  Tupper,  21  L.  J.  Ex.  6.)  1 

Payment  of  interest  upon  a  promissory  note  payable  on  demand  is  [  ^7  ] 

sufficient  to  take  the  case  out  of  the  Statute  of  Limitations,  although  there 
be  no  independent  evidence  that  any  demand  of  payment  of  the  note  has 
been  made  (1). 

Assumpsit  by  the  plaintiffs  as  executors  of  J.  Earslake,  upon  the 
following  promissory  note : 

"  We  jointly  and  severally  promise  to  pay  on  demand  to  Mr. 
James  Earslake  the  sum  of  80Z. 

"  John  Tuppbr, 
'*1843.  Thomas  Tubnbr." 

The  defendant  pleaded  the  Statute  of  Limitations. 

At  the  trial,  before  Lord  Campbell,  Oh.  J.,  at  the  last  Bristol 

(1)  See  Brmon  v.  Rutherford  (1880)  14  Ch.  D.  687,  49  L.  J.  Oh.  345,  654. 
—J.  G.  P. 
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BAMKiEr.D  Assizes,  in  order  to  take  the  case  out  of  the  Statute  of  Limitations,  it 
TuppKit.  ^fts  proved  that  payment  of  interest  had  been  made  on  account  of  the 
note  by  the  defendant  within  six  years  of  the  commencement  of  the 
action.  On  the  part  of  the  defendant  it  was  contended,  that  this 
alone  was  not  sufficient,  as  it  was  not  part  payment  of  the  debt. 
The  Lord  Chief  Justice  however  directed  a  verdict  to  be  entered 
for  the  plaintiff,  reserving  leave  to  the  defendant  to  move  to  set 
that  verdict  aside,  and  to  enter  a  verdict  for  him. 

Montague  Smith  now  moved  accordingly  : 

Interest  was  not  payable  on  the  face  of  the  note.  The  note  being 
payable  on  demand,  after  demand  made  interest  would  have  been 
due  upon  it ;  but  there  was  no  evidence  that  any  demand  had  ever 
been  made.  The  payments  made  by  the  defendant  were  not  in 
reduction  of  the  principal  sum,  or  payments  as  interest  really  due 
upon  the  note.  The  9  Geo.  IV.  c.  14,  enacts,  that  nothing  in  this 
Act  "  shall  alter,  or  take  away,  or  lessen  the  effect  of  any  payment 
of  any  principal  or  interest  made  by  any  person  whatsoever."  But 
in  this  case,  where  the  payment  of  interest  is  sought  to  be  made 
use  of  in  order  to  take  the  case  out  of  the  statute,  interest  must  in 
fact  be  due  upon  the  debt. 

(Parke,  B.  :  The  payment  of  interest  is  an  acknowledgment  that 
[  ♦zs  ]        *the  debt  is  due,  and  is  an  act  from  which  a  promise  may  be 
implied  to  pay  the  debt  itself.     The  statute  9  Geo.  IV.  c.  14,  leaves 
the  matter  as  to  payment  as  it  stood  before  that  Act. 

Platt,  B.  :  The  payment  is  clearly  an  admission  that  the  debt  was 
then  due  upon  which  the  payment  of  the  interest  was  made.) 

Per  Curiam  (l) : 

There  will  be  no  rule. 

^  Ride  refused. 

1851.       EOE     V.     The    BIKKENHEAD,     LANCASHIRE,     and 
^^''  CHESHIRE  JUNCTION  RAILWAY  COMPANY. 

[  86  ]  (7  Ex.  36—42  ;  S.  C.  21  L.  J.  Ex.  9  ;  6  Bail.  Cas.  795.) 

The  plain  tiff,  being  desirous  of  going  by  an  excursion  train  from  Monks 
Ferry  (the  defendants'  station)  to  Bangor  and  back,  inquired  of  the  clerk 
at  the  former  station  by  what  train  he  could  return,  the  clerk  informed  him 
that  his  ticket  would  be  available  by  the  evening  train  from  Bangor  ;  the 
plaintifif  accordingly  obtained  an  excursion  ticket,  and  returned  by  the  train 

(I)  Pakkb,  B.,  Aldbrson,  B.,  and  Platt,  B. 
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mentioned  by  the  derk.     On  arriving  at  the  platform  near  to  the  Chester  kqb 

station,  a  railway  servant,  who  had  charge  of  the  train,  upon  receiving  the  v. 

plaintiff's  ticket  told  him  that  he  had  come  by  the  wrong  train,  and  that  he        Birkkn- 
must  pay  2$.  6d.  more.  This  the  plaintiff  refused  to  pay,  and  he  was  thereupon   gas  hi  re  and 
taken  into  custody  by  a  railway  servant,  under  the  direction  of  a  superinten-      Ch  isshtrb 
dent;  but,  after  having  been  a  short  time  in  custody,  he  paid  the  money      Junctiox 
under  protest,  and  was  released.     It  appeared  that  the  Chester  station  was      ^.ilway  uo. 
occupied  by  the  defendants*  Company,  and  by  several  other  Railway  Com- 
panies ;  but  one  of  the  witnesses  stated  that  he  believed  the  person  who 
took  the  plaintiff  into  custody  to  be  one  of  the  servants  of  the  defendants' 
Company.    The  plaintiff 's  attorney  having  written  to  the  secretary  of  the 
defendants'  Company  for  compensation,  received  a  written  answer  from  him, 
requesting  that  he  might  be  furnished  with  the  date  of  the  transaction,  and 
promising  to  make  the  necessary  inquiries.     The  secretary  also  stated,  that 
it  was  an  awkward  business,  and  that  the  blame  would  fall  upon  the  clerk 
at  the  station,  who  had  given  the  false  information ;  and  he  also  offered  to 
repay  to  the  plaintiff  the  sum  of  2s,  6d,  he  had  been  compelled  to  pay : 
Held,  in  an  action  agaiust  the  defendants  for  the  an-est,  that  the  circum- 
stances of  the  case  did  not  afford  any  evidence  that  the  aiTest  had  been 
made  by  any  authority,  either  express  or  implied,  given  by  the  Company, 
or  that  they  had  ratified  the  act. 

Trespass  for  assault  and  false  imprisonment.     Plea :  Not  guilty, 
and  issue  thereon. 

At  the  trial,  before  Maule,  J.,  at  the  last  Chester  Spring  *ABsizes,  t  '^^  ] 
the  plaintiff's  ease  was  as  follows:  The  plaintiff  and  a  friend  having 
read  an  advertisement  in  the  newspapers,  in  June,  1851,  that  an 
excursion  train  would,  on  a  day  mentioned  therein,  leave  Monks 
Ferry,  near  Liverpool,  for  Bangor,  inquired  of  the  clerk  at  the 
Monks  Ferry  Station  (which  was  one  of  the  stations  upon  the 
defendants'  line)  by  what  train  they  could  return  in  the  evening. 
The  clerk  told  them,  that  he  believed  they  could  return  by  the  train 
which  left  Bangor  at  half-past  seven.  The  plaintiff  and  his  friend 
having  obtained  two  tickets,  for  which  they  paid  68.  6d.  each,  pro- 
ceeded by  the  excursion  train  to  Bangor.  They  returned  from 
Bangor  by  the  half- past  seven  o'clock  train ;  but,  on  arriving  at  the 
platform  where  the  tickets  were  taken,  within  a  short  distance  from 
the  Chester  station,  they  were  told  by  a  person  in  railway  livery, 
who  came  to  take  the  tickets,  that  they  had  come  by  the  wrong 
train,  and  that  they  must  pay  28.  6d,  each  in  addition  to  what  they 
had  already  paid.  To  this  they  objected,  and  thereupon  they  were 
desired  to  go  to  **  the  superintendent  "  at  the  station.  They  did  so, 
and  there  a  person,  who  was  stated  to  be  a  superintendent  (for 
what  Company  did  not  expressly  appear)  on  hearing  the  circum- 
stances, again  demanded  payment  of  the  28.  6d.;  and,  on  the 
plaintiff  and  his  friend  still  refusing  to  pay  it,  the  superintendent 
directed  a  railway  servant  named  Phillips  to  take  them  into  custody. 
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Bob  This  he  accordingly  did;    but  the  plaintiff  and  hifi  friend  were 

BiRKKN-  shortly  afterwards  liberated  upon  payment  under  protest  of  the 

cABHiBE^AND  additional  sum  claimed.      One  of  the  witnesses  atated,   that  he 

Oheshibb  believed  Phillips  to  be  one  of  the  servants  of  the  defendants'  Com- 

JUNCTION  T  I     1  1        ^,  .  .1  1 

Railway  Co.  pany.  It  appeared  that  the  Chester  station  was  occupied  not  only 
by  the  defendants*  Company,  but  by  three  other  Companies  also. 
The  plaintiff  made  several  applications  through  his  attorney,  by 
letter  to  the  secretary  of  the  defendants'  Company,  for  compensa- 
tion for  the  detention  and  the  expenses  which  had  been  thereby 
[  *»s  J  occasioned.  *To  one  of  these  letters  the  plaintiff  received  the 
following  answer  from  the  secretary  of  the  Company: 

"  Sir, — I  am  in  receipt  of  your  letter  of  the  8rd  instant,  and  will 
thank  you  to  give  me  the  date  on  which  the  demand  was  made  on 
Mr.  Boe  and  his  friend  at  Chester,  when  I  will  make  the  necessary 
inquiry." 

The  defendants'  counsel  objected  to  the  reception  of  these  letters, 
on  the  ground  that  they  were  not  evidence  against  the  Company, 
without  evidence  of  authority  from  the  Company  to  the  secretary 
to  write  them.  The  learned  Judge,  however,  received  them.  The 
secretary  afterwards  called  upon  the  plaintiff,  and  offered  to  repay 
him  the  68.,  observing  that  it  was  an  awkward  business,  and  that 
the  blame  would  fall  upon  the  station  clerk  at  Monks  Ferry,  for 
giving  the  plaintiff  the  false  information.  The  station  clerk  also 
apologised  to  the  plaintiff  for  the  annoyance  which  he  had  suffered 
by  the  blunder,  and  offered  him  61.  to  settle  the  matter,  which  the 
plaintiff  refused. 

Upon  this  state  of  facts,  it  was  objected  on  the  part  of  the 
defendants,  that  the  plaintiff  must  be  nonsuited,  as  there  was  no 
evidence  that  the  defendants  had  authorised  or  sanctioned  the 
plaintiff's  arrest.  The  learned  Judge  declined  to  nonsuit,  and 
left  the  case  to  the  jury,  who  found  a  verdict  for  the  plaintiff,  with 
50{.  damages ;  leave  being  reserved  to  the  defendants  to  move  to 
enter  a  nonsuit. 

In  Easter  Term  last,  Wehhy  obtained  a  rule  nui  to  enter  a  non- 
suit, or  for  a  new  trial,  on  the  ground  of  the  improper  reception  of 
the  letters  in  question. 

Chilton^  Knowles,  and  E.  Beavan  showed  cause : 

The  facts  afford  some  evidence  that  the  arrest  of  the  plaintiff 
was  made  by  the  authority  of  the  defendants,  by  reason  of  their 
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contract  with  the  plaintiff  to  convey  him  from  Monks  Ferry  to         Rob 
Bangor  and  back.    It  must  therefore  be  assumed  that  the  Company      bib^ken- 
had  dominion  over  the  whole  of  the  lines  upon  which  the  plaintiff    ^"^^^  ^'^' 

CASH  TRE|  AND 

was  carried,  that  they  *had  the  use  of  the  necessary  stations,  and  Cheshire 
had  in  their  employment  servants  duly  authorised  to  take  the  railway  Co. 
tickets  of  the  passengers,  and  to  act  in  pursuance  of  the  rules  and  [  *39  ] 
regulations  of  the  Company  for  the  purpose  of  enforcing  them.  The 
station  at  Chester,  although  shown  to  be  occupied  by  several  Com- 
panies, must  for  this  purpose  be  assumed  to  have  been  in  the  occupa- 
tion of  the  defendants.  Phillips  and  his  fellow  servant  appeared 
in  railway  uniform,  and  received  the  tickets  in  the  usual  course  of 
business;  there  was  therefore  some  evidence  that  they  were  the 
defendants'  servants,  and  were  acting  under  their  authority.  The 
money  paid  by  the  plaintiff  under  protest  came  into  the  hands  of 
the  Company,  for  the  secretary's  offer  to  restore  it  to  the  plaintiff 
is  evidence  of  that  fact.  The  statement  of  the  secretary  that  the 
station  clerk  at  Monks  Ferry  would  be  injured  by  the  false  informa- 
tion he  had  given,  is  also  evidence  that  the  Company  had  acted  in 
the  matter.  [For  these  reasons,  and  on  the  ground  of  public 
policy,  they  contended  that  there  was  some  evidence  that  the 
defendants  had  authorised  the  act  or  had  sanctioned  it.  In  the 
course  of  the  argument  they  cited  Glynn  v.  Houston  (i),  Blakenwre 
V.  GUwi&rganshire  Canal  Company  (2),  Smith  v.  Birmingham  and 
Staffordshire  Gas  Light  Company  (3),  and  Enron  v.  Denman  (4).] 

Welsby  and  T,  Jones  in  support  of  the  rule,  were  not  called 
upon. 

Pollock,  C.  B.  : 

I  am  of  opinion  that  the  rule  ought  to  be  absolute  to  enter  a 

nonsuit.     Assuming   that  the  evidence  objected  to  was  properly 

received,  namely,  the  letters  of  application  on  the  part  of   the 

plaintiff  to  the  secretary  of  the  Company,  and  the  letter  in  answer 

thereto,  it  does  *not  follow  that  we  are  at  liberty  to  draw  the        [  *40  ] 

inference  that  the  rest  was  authorised  by  the  Company,  but  merely 

that  the  letter  was  written  by  the  secretary  of  the  Company  on 

their  behalf,  in  answer  to  the  plaintiff's  application.     But  it  appears 

to  me,  that  neither  do  the  facts  of  the  case,  without  reference  to 

the  letters,  nor  when  taken  in  conjunction  with  them,  afford  any 

(1)2  Man.  &  G.  337.  (3)  40  R.  R.  358  (1  Ad.  &  El.  526). 

(2)  36  R.  R.   289  (2  Cr.  M.  &   R.  (4)  76  R.  R.  554  (2  Ex.  167). 

133). 
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Bob         evidence  whatever  to  justify  us  in  saying,  that  the  defendants 

BiRKBM-      authorised  or  sanctioned,  or  that  they  are  in  any  way  liable  for,  the 

CASH  IBB,  A»D  ^^'  ^^  which  the  plaintiff  in  the  present  action  complains.    I  must 

Cheshirb     certainly  say  I  regret  that  such  is   the  result  of  our  decision, 
Junction  j       j  ^  ' 

Railway  Co.  inasmuch  as  the  damages  awarded  are  by  no  means  excessive.  But 
we  must  adnunister  the  law,  not  merely  as  between  the  public  and 
a  Bailway  Company,  but  upon  the  broad  principles  which  govern 
the  relation  between  principal  and  agent,  and  master  and  servant. 
And  we  ought  to  endeavour  to  lay  down  a  rule  which  will  apply 
equally  to  either  case,  when  the  same  question  shall  arise  upon 
some  future  occasion.  The  rule  is  the  same  between  a  private 
individual  and  a  Bailway  Company,  as  it  is  where  the  same  matter 
is  in  dispute  between  two  private  individuals.  The  general  rule  is, 
that  a  master  is  not  liable  for  the  tortious  act  of  his  servant,  unless 
that  act  be  done  either  by  an  authority,  express  or  implied,  given 
him  for  that  purpose  by  the  master.  If  it  had  appeared  in  the 
present  case  that  the  act  complained  of  was  one  which  the  Company 
had  legal  authority  to  perform,  the  act  would  not  have  been  tortious, 
and  it  might  well  have  been  put  to  the  jury  as  having  been  done 
by  an  authority  given  by  the  Company.  But  there  was  no  evidence 
whatever  that  the  act  was  of  that  character  ;  and  therefore,  as  the 
case  stands,  we  must  take  it  to  be  a  tortious  act.  It  therefore 
follows  that  the  plaintiff  was  bound  to  show  that  the  person  by 
whom  he  was  arrested  was  not  only  the  servant  of  the  Company, 
but  also  that  he  had  their  authority  to  arrest  him.  Now  I  think, 
[  *4i  ]  that  ^although  there  may  have  been  some  evidence  that  Phillips 
was  in  the  service  of  the  Company,  there  was  no  evidence  whatever 
that  he  had  any  previous  authority  from  the  Company  to  take  the 
plaintiff  into  custody.  And  I  think  the  correspondence  with  the 
secretary  does  not  carry  the  case  any  further ;  so  that  there  is  also 
an  absence  of  all  evidence  of  their  having  ratified  the  act.  Taking, 
therefore,  into  consideration  all  the  facts  of  the  case,  it  appears  to 
me  that  there  is  no  evidence  whatever  upon  which  to  found  the 
liability  of  the  Company.  And  I  am  of  opinion  that,  according  to 
the  leave  reserved  by  the  learned  Judge  at  the  trial,  a  nonsuit  ought 
to  be  entered. 

Parka,  B.  : 

I  am  clearly  of  the  same  opinion.  The  arrest  not  having  been 
effected  by  the  defendants  themselves  but  by  a  third  party,  in  order 
to  render  the  defendants  liable,  the  plaintiff  was  bound  to  show 
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that  the  act  of  which  he  complained  was  by  an  authority,  express         Bob 

or  implied,  given  by  the  defendants,  or  that  it  had  been  subsequently      birkkn- 

ratified  by  them.    At  first  I  entertained  some  doubt  whether  there  cash^re,  and 

was  any  evidence  whatever  that  Phillips  was  a  servant  of  the  Com-     Cheshire 
•^  ^  .  Junction 

pany;  perhaps,  however,  we  may  assume  from  what  was  said  by  Railway  Co. 

one  of  the  witnesses,  that  there  was  some  evidence  upon  that  head ; 
but  still  there  was  no  proof  that  he  had  ever  received  any  general 
authority  from  the  Company  to  arrest  any  person  who  did  not  pay 
his  fare,  nor  was  there  any  evidence  of  any  course  of  dealing  to 
show  that,  as  a  servant  of  the  Company,  he  was  authorised  to  make 
any  arrest  on  their  behalf,  much  less  that  he  had  any  direct 
authority  to  take  the  plaintiff  into  custody.  The  case  is  therefore 
resolved  into  the  question,  whether  there  was  any  ratification  of 
the  act  by  the  Company ;  and  I  am  clearly  of  opinion,  that  there 
was  no  evidence  whatever  of  such  ratification.  The  letter  of  the 
secretary  (admitting  for  a  moment  that  it  was  properly  received  in 
evidence),  and  the  whole  of  the  correspondence  *  taken  together,  [  *^^  ] 
merely  has  reference  to  a  compromise,  but  does  not  lead  to  the 
inference  that  the  act  done  by  the  servant  of  the  Company  is  to  be 
taken  as  binding  upon  them ;  so  that  no  subsequent  ratification  can 
be  implied  from  the  terms  of  the  'correspondence  between  these 
parties.  If  we  consider  all  the  proceedings  subsequent  to  the 
arrest,  they  merely  go  to  show  that  the  matter  arose  entirely  from 
a  mistake  of  the  clerk  at  the  station,  who  upon  taking  the  plaintiff's 
money  incorrectly  informed  him  that  he  might  return  by  the  even- 
ing train.  The  conversation  does  not  show  that  the  arrest  was 
authorised  by  the  Company.  I  agree  with  what  has  been  said  by 
my  Lord  Chief  Baron,  that  the  same  rule  must  be  applied  to  Bail- 
way  Companies  as  to  individuals,  and  that  we  ought  not  to  stretch 
the  law  against  these  bodies,  merely  because  they  perhaps  may  be 
considered  better  able  than  private  individuals  to  pay  for  injuries 
done  by  their  servants. 

Alderson,  B.  : 

I  am  of  opinion  that  the  rule  ought  to  be  absolute  to  enter  a 
nonsuit.  I  must  own  that  I  entertain  great  doubts  whether  there  is 
any  evidence  that  the  officer  who  arrested  the  plaintiff  was  a 
servant  of  the  defendants,  as  it  appears  that  the  station  at  Chester 
is  not  in  the  occupation  of  the  defendants  alone,  but  that  several 
other  Companies  occupy  it;  and  if  this  evidence  is  sufficient  to 
substantiate  that  fact  as  against  the  defendants,  it  is  equally  so  as 


668  1851.    EX.    7  EX.  40—41.  [b.b. 

Bob  evidence  whatever  to  justify  us  in  saying,  that  the  defendants 
BiRKBN-      authorised  or  sanctioned,  or  that  they  are  in  any  way  liable  for,  the 

cA8H?RB,^D  ^^*  ^^  which  tho  plaintiff  in  the  present  action  complains.  I  must 
Chkshirb     certainly  say  I  regret  that  such  is  the  result  of  our  decision. 

Railway  Co.  inasmuch  as  the  damages  awarded  are  by  no  means  excessive.  But 
we  must  administer  the  law,  not  merely  as  between  the  public  and 
a  Bailway  Company,  but  upon  the  broad  principles  which  govern 
the  relation  between  principal  and  agent,  and  master  and  servant. 
And  we  ought  to  endeavour  to  lay  down  a  rule  which  will  apply 
equally  to  either  case,  when  the  same  question  shall  arise  upon 
some  future  occasion.  The  rule  is  the  same  between  a  private 
individual  and  a  Bailway  Company,  as  it  is  where  the  same  matter 
is  in  dispute  between  two  private  individuals.  The  general  rule  is, 
that  a  master  is  not  liable  for  the  tortious  act  of  his  servant,  unless 
that  act  be  done  either  by  an  authority,  express  or  implied,  given 
him  for  that  purpose  by  the  master.  If  it  had  appeared  in  the 
present  case  that  the  act  complained  of  was  one  which  the  Company 
had  legal  authority  to  perform,  the  act  would  not  have  been  tortious, 
and  it  might  well  have  been  put  to  the  jury  as  having  been  done 
by  an  authority  given  by  the  Company.  But  there  was  no  evidence 
whatever  that  the  act  was  of  that  character ;  and  therefore,  as  the 
case  stands,  we  must  take  it  to  be  a  tortious  act.  It  therefore 
follows  that  the  plaintiff  was  bound  to  show  that  the  person  by 
whom  he  was  arrested  was  not  only  the  servant  of  the  Company, 
but  also  that  he  had  their  authority  to  arrest  him.  Now  I  think, 
[  *4i  ]  that  ^although  there  may  have  been  some  evidence  that  Phillips 
was  in  the  service  of  the  Company,  there  was  no  evidence  whatever 
that  he  had  any  previous  authority  from  the  Company  to  take  the 
plaintiff  into  custody.  And  I  think  the  correspondence  with  the 
secretary  does  not  carry  the  case  any  further ;  so  that  there  is  also 
an  absence  of  all  evidence  of  their  having  ratified  the  act.  Taking, 
therefore,  into  consideration  all  the  facts  of  the  case,  it  appears  to 
me  that  there  is  no  evidence  whatever  upon  which  to  found  the 
liability  of  the  Company.  And  I  am  of  opinion  that,  according  to 
the  leave  reserved  by  the  learned  Judge  at  the  trial,  a  nonsuit  ought 
to  be  entered. 

Pabee,  B.  : 

I  am  clearly  of  the  same  opinion.  The  arrest  not  having  been 
effected  by  the  defendants  themselves  but  by  a  third  party,  in  order 
to  render  the  defendants  liable,  the  plaintiff  was  bound  to  show 
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that  the  act  of  which  he  complained  was  by  an  authority,  express  Rob 
or  implied,  given  by  the  defendants,  or  that  it  had  been  subsequently  bibkkn. 
ratified  by  them.  At  first  I  entertained  some  doubt  whether  there  cashi^re  and 
was  any  evidence  whatever  that  Phillips  was  a  servant  of  the  Com-  Cheshire 
pany;  perhaps,  however,  we  may  assume  from  what  was  said  by  railway  Co. 
one  of  the  witnesses,  that  there  was  some  evidence  upon  that  head ; 
but  still  there  was  no  proof  that  he  had  ever  received  any  general 
authority  from  the  Company  to  arrest  any  person  who  did  not  pay 
his  fare,  nor  was  there  any  evidence  of  any  course  of  dealing  to 
show  that,  as  a  servant  of  the  Company,  he  was  authorised  to  make 
any  arrest  on  their  behalf,  much  less  that  he  had  any  direct 
authority  to  take  the  plaintiff  into  custody.  The  case  is  therefore 
resolved  into  the  question,  whether  there  was  any  ratification  of 
the  act  by  the  Company ;  and  I  am  clearly  of  opinion,  that  there 
was  no  evidence  whatever  of  such  ratification.  The  letter  of  the 
secretary  (admitting  for  a  moment  that  it  was  properly  received  in 
evidence),  and  the  whole  of  the  correspondence  *  taken  together,  [  **2  ] 
merely  has  reference  to  a  compromise,  but  does  not  lead  to  the 
inference  that  the  act  done  by  the  servant  of  the  Company  is  to  be 
taken  as  binding  upon  them  ;  so  that  no  subsequent  ratification  can 
be  implied  from  the  terms  of  the  'correspondence  between  these 
parties.  If  we  consider  all  the  proceedings  subsequent  to  the 
arrest,  they  merely  go  to  show  that  the  matter  arose  entirely  from 
a  mistake  of  the  clerk  at  the  station,  who  upon  taking  the  plaintiff's 
money  incorrectly  informed  him  that  he  might  return  by  the  even- 
ing train.  The  conversation  does  not  show  that  the  arrest  was 
authorised  by  the  Company.  I  agree  with  what  has  been  said  by 
my  Lord  Chief  Baron,  that  the  same  rule  must  be  applied  to  Eail- 
way  Companies  as  to  individuals,  and  that  we  ought  not  to  stretch 
the  law  against  these  bodies,  merely  because  they  perhaps  may  be 
considered  better  able  than  private  individuals  to  pay  for  injuries 
done  by  their  servants. 

Alderson,  B.  : 

I  am  of  opinion  that  the  rule  ought  to  be  absolute  to  enter  a 
nonsuit.  I  must  own  that  I  entertain  great  doubts  whether  there  is 
any  evidence  that  the  officer  who  arrested  the  plaintiff  was  a 
servant  of  the  defendants,  as  it  appears  that  the  station  at  Chester 
is  not  in  the  occupation  of  the  defendants  alone,  but  that  several 
other  Companies  occupy  it ;  and  if  this  evidence  is  sufficient  to 
substantiate  that  fact  as  against  the  defendants,  it  is  equally  so  as 
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Bob         against  any  of  the  other  Companies.    I  therefore  do  not  see  upon 
BiK^KKN-      this  evidence  how  it  can  be  said  that  he  was  the  servant  of  the 
HEAD,  lak.    defendants. 

CASHIBE,AND  «""«"   "• 

CHBsHiuE  . Rule  absolute. 

Junction 
Railway  Co. 

1851.  GOUGH  V.  FINDON  and  Another. 

^'^-  (7  Ex.  48—51 ;  S.  C.  21  L.  J.  Ex.  58.) 

[  48  ]  Among  the  papers  of  a  testator  were  found  two  letters,  sealed  and 

directed  **  For  S.  G.,  my  late  seiTant."  S.  G.  had  been  in  the  service  of 
the  testator  as  housekeeper  for  some  years  before  his  death,  but  had  left 
him  for  some  time  previously  to  that  event.  These  letters  contained  pro- 
missory notes  for  large  sums  of  money,  and  one  of  the  letters  stated,  that 
the  testator  inclosed  200/.  as  a  mark  of  respect ;  and  the  other  lettor  stated, 
that  the  inclosed  was  for  her  long  and  faithful  services.  S.  G.  applied  to 
the  executors  for  payment  of  the  notes ;  and,  upon  seeing  the  notes,  they 
paid  her  a  portion  of  the  amount,  and  promised  to  pay  the  remainder,  but 
afterwards  refused  to  do  so :  Held,  first,  that  an  action  was  not  maintain- 
able by  S.  G.  upon  the  notes,  which  were,  in  effect,  a  legacy,  and  an  informal 
one,  in  not  being  duly  attested  as  required  by  the  Wills  Act,  1837  (1  Vict.  c.  26), 
and  therefore  void ;  and,  secondly,  that  the  action  was  not  maintainable  on 
the  accoimt  stated,  inasmuch  as  the  promise  of  the  executors  was  made  on 
a  supposed  debt,  which,  in  fact,  was  not  due. 

Assumpsit — against  the  defendants  as  executors  of  J.  Clarka 
The  declaration  contained  counts  upon  two  promissory  notes  for 
4002.  and  200Z.  respectively,  made  by  the  testator  in  favour  of  the 
plaintiff.  There  was  also  a  count  on  an  account  stated  with 
the  defendants  as  executors.  Plea,  non  assumpserunt ;  and  issue 
thereon. 

At  the  trial,  before  Parke,  B.,  at  the  last  Warwick  Summer 
Assizes,  it  appeared  that  the  plaintiff  had  been  in  the  service  of  the 
[  *49  ]  testator  as  a  domestic  servant  for  many  years  *prior  to  the  time  of 
his  death,  but  had  left  him,  having  had  a  child  by  him.  Shortly 
after  the  testator's  death,  the  executors  found  two  letters  directed 
to  **  Sarah  Gough,  my  late  servant."  Each  of  the  letters,  which 
were  sealed,  contained  a  promissory  note  signed  by  the  testator, 
but  not  attested,  one  for  400i.  and  the  other  for  200f.  One  of  these 
letters  stated,  "  In  addition  to  anything  I  may  owe  you,  I  inclose 
you  200i.  as  a  mark  of  my  respect."  The  other  letter,  inclosing 
the  note  for  400i.,  stated  it  to  bo  "for  your  long  and  faithful 
services."  The  plaintiff  applied  to  the  executors  for  payment  of 
these  notes,  and  at  that  time  handed  them  and  the  letters  to  the 
executors.  They  paid  her  200i.  on  account,  and  promised  to  pay 
the  remainder;  which  they  subsequently  refused  to  do,  and  the 
plaintiff  thereupon  brought  the  present  action. 
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Upon  this  state  of  facts,  the  learned  Judge  was  of  opinion  that  qouoh 
the  plaintiff  could  not  maintain  the  action  :  first,  because  the  notes  kindon. 
were  invalid,  as  being  in  the  nature  of  a  legacy,  and  not  being  made 
in  the  presence  of  two  credible  witnesses  as  required  by  1  Vict.  c.  26 
(the  Wills  Act) ;  and  secondly,  that  as  the  executors  were  not  liable 
upon  the  notes,  their  promise  was  not  founded  upon  a  good  con- 
sideration, and  therefore  the  count  on  the  account  stated  could  not 
be  supported.  His  Lordship  thereupon  directed  a  nonsuit,  reserving 
leave  to  the  plaintiff  to  move  for  a  rule  to  set  that  nonsuit  aside, 
and  to  enter  a  verdict  for  484L 

Humfrey  now  moved  accordingly  : 

One  of  the  questions  here  is,  whether  a  note  made  by  a  testator 
in  favour  of  a  particular  person,  and  delivered  by  the  executor 
to  the  payee,  will  support  an  action  on  the  note  against  the 
executor. 

(Parke,  B.  :  The  two  notes  in  truth  amount  to  an  informal 
legacy.  The  testator  carefully  inclosed  them  in  sealed  envelopes, 
and  directed  them  to  the  plaintiff.  It  was  clearly  his  intention  that 
the  notes  should  not  be  delivered  *to  her  until  after  his  death.  [  *50  ] 
The  executors  make  a  part  payment,  and  promise  to  pay  the 
remainder,  upon  the  supposition  that  the  notes  are  due,  and  that 
they  are  bound  to  pay  them  ;  but  this  turns  out  not  to  be  the  case, 
and  the  promise,  not  being  founded  upon  a  good  consideration,  is 
not  binding  upon  them.  Now  to  make  an  account  stated,  the 
account  must  be  stated  with  reference  to  a  debt  which  is  at  that 
time  due  and  owing.  Here  there  was  evidence  in  the  first  instance 
that  there  was  an  account  stated ;  but  that  evidence,  when  explained, 
amounts  to  a  mere  promise  to  pay  a  supposed  debt  which  has  no 
existence.     Upon  these  grounds  I  directed  a  nonsuit.) 

The  letters  of  the  testator,  inclosing  the  promissory  notes,  afford 
some  evidence  of  a  consideration  upon  which  to  support  the  count 
on  the  account  stated.  It  appeared  that  the  plaintiff  had  been  in 
the  service  of  the  testator  for  some  years.  The  letters  alluding  to 
that  service  contain  the  expression  that  it  is  ''  in  consideration  of 
her  long  and  faithful  services."  The  letters  would  be  evidence  of 
an  account  stated  as  against  the  testator.  Suppose  it  had  appeared 
that  a  note  had  been  left  by  the  testator  for  the  purpose  of  satisfying 
a  debt  due  for  goods  sold  and  delivered  to  him,  and  the  note  on 
production  at  the  trial  was  not  admissible  for  want  of  a  proper 
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GouoH       stamp,  a  promise  by  the  executors  to  pay  the  amoant  woald  support 
FiNDON.      ^^  account  stated. 

(Parke,  B.  :  Where  a  person  serves  in  the  capacity  of  a  domestic 
servant,  and  no  demand  for  payment  of  wages  is  made  by  the 
servant  for  a  considerable  period  after  such  service  has  terminated, 
the  inference  is,  either  that  the  wages  have  been  paid,  or  that  the 
service  was  performed  on  the  footing  that  no  payment  was  to  be 
made.) 

Pollock,  C.  B.  : 

I  am  of  opinion  that  there  is  no  ground  for  a  rule  in  this  case. 
The  promissory  notes,  which  were  found  carefully  inclosed  in 
envelopes  and  directed  to  the  plaintiff,  were  not  intended  by  the 
[  *5\  ]  testator  to  be  delivered  *to  her  until  after  his  death.  They,  there- 
fore, were  intended  to  operate  as  a  legacy.  But  by  the  recent  Wills 
Act,  those  instruments  are  not  valid  as  a  legacy.  Now  the 
executors'  promise  was  founded  entirely  upon  the  supposition  that 
the  notes  were  valid  instruments ;  but  as  they  are  not,  the  promise 
so  made  has  no  effect,  and  cannot  be  sued  upon. 

Alderson,  B.  : 

An  account  stated,  to  be  good,  must  be  founded  on  a  debt  then 
due  and  owing.  Here  there  is  no  debt,  and  consequently  no  account 
stated. 

Martin,  B.,  and  Parke,  B.,  concurred. 

Rule  refused, 

1851.  RYAN  V.  SHILCOCK(l). 

Ifov.^24.  (7  Ex.  72—77 ;  S.  C,  21  L.  J.  Ex.  55 ;  18  L.  T.  157.) 

[^  72  ]  A  landlord,  in  order  to  distrain,  may  open  the  outer  door  by  the  usual 

means  adopted  by  persons  haviug  acce^ss  to  the  building,  and  therefore  he 
may  open  it  by  turning  the  key,  by  lifting  the  latch,  or  by  drawing  back 
the  bolt. 

Quoere,  where  the  outer  door  is  broken  open,  whether  the  distress  is  void. 

Case  for  an  illegal  distress.  The  declaration  contained  a  count 
in  trover.     Plea :  Not  guilty  by  statute  ;  and  issue  thereon. 

At  the  trial,  before  Parke,  B.,  at  the  Middlesex  sittings  in  last 
Trinity  Term,  it  appeared  that  the  plaintiff  being  tenant  to  the 
defendant  of  certain  premises  including  a  stable,  which  was  a 
detached  building,  and  rent  being  in  arrear,  the  defendant  entered 

(1)  Cited,  Nash  v.  Lucas  (1867)  L.  E.  2  Q.  B.  590,  594. 
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the  stable  and  seized  a  chattel  as  a  distress.     Upon  the  stable  door        Byak 
was  a  padlock  attached  to  a  staple,  which  was  placed  in  the  external     shiloock. 
wood-work  of  the  door,  but  could  be  easily  drawn  out,  and  the 
ordinary  mode  in  use  for  obtaining  access  to  the  interior  of  the  stable 
was  by  drawing  out  the  staple,  and  not  by  unlocking  the  padlock. 
The  jury  found  that,  upon  the  occasion  in  question,  the  staple  was 
pulled  out  without  violence,  and  that  by  these  means  the  entry  and 
distress  were  effected.    The  plaintiff  abandoned  all  the  counts  but  the 
count  in  trover ;  and,  under  the  direction  of  the  learned  Judge,  a 
verdict  was  entered  for  the  defendant,  with  leave  to  the  plaintiff  to 
move  to  set  that  verdict  aside,  *and  to  enter  a  verdict  for  him  for  the       [  '73  ] 
sum  of  6Z.,  being  the  value  of  the  chattel  seized. 

In  Trinity  Term  last,  Hiimfrey  obtained  a  rule  nisi  accordingly. 

Fortescue  showed  cause  (November  18) : 

First,  it  is  admitted  that  neither  can  the  sheriff  in  the  execution 
of  civil  process,  nor  a  landlord  in  making  a  distress,  break  open  the 
outer  door  of  a  dwelling-house ;  but  they  are  justified  in  opening 
the  outer  door  without  violence,  by  adopting  the  means  ordinarily 
used  by  persons  seeking  access  to  the  interior  of  the  building.  The 
authorities  are  but  scanty  upon  this  precise  question :  Semayne's 
case  (i),  and  Duke  of  Brunswick  v.  Slowman  (2),  were  decided  upon  the 
principle  that  the  outer  door  cannot  be  broken  open.  It  appears 
from  the  8rd  resolution  in  Semayne's  case,  that  "  the  breaking,"  to 
constitute  an  illegal  entry,  must  be  a  breaking  with  violence ;  and 
reference  is  made  to  18  E.  2  (a),  Execut.  252,  where  it  is  said,  that 
the  King's  oflScer,  who  comes  to  do  execution,  &c.,  may  open  the 
doors  which  are  shut,  and  break  them,  if  he  cannot  have  the  keys. 
In  Com.  Dig.  ''Execution,"  C.  5,  it  is  indeed  said,  that  a  sheriff 
cannot  open  the  door  although  it  be  only  latched,  but  no  authority 
is  cited  for  that  position. 

(Parke,  B.  :  In  Co.  Litt.  161  a,  it  is  laid  down  that  a  landlord 
cannot  break  open  gates,  or  break  down  inclosures  to  make  a 
distress.) 

The  observation  of  Lord  Coke  must  be  understood  with  reference  to 
the  question  of  what  constituted  a  disseisin,  and  not  as  to  the  land- 
lord's power  to  distrain.  And  in  Yin.  Abr.  *'  Distress,"  E.  2,  the 
passage  is  cited  with  the  words  "  fling  open,"  instead  of  break  open. 

(1)  5  Co.  Rep.  91  ;  1  Sm.  L.  C.  39.        (2)  79  R.  R.  521  (8  0.  B.  317). 
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RvAN  Waterhouse  v.  Scdtmarsh  (i)  may  be  relied  upon  by  the  plaintiff,  but 
SHIIX30CK.  that  case  has  no  bearing  on  the  present.  It  appears  from  the 
[  '74  ]  *authorities,  when  carefully  considered,  that  "  the  breaking  "  of  the 
outer  door,  to  be  illegal,  must  be  effected  by  violence ;  but  there  is 
no  authority  that  the  landlord  is  not  entitled  to  enter  the  premises, 
for  the  purpose  of  distraining,  by  turning  the  key,  by  drawing  a  bolt, 
by  raising  a  latch,  or  by  any  other  means  usually  adopted  by  the 
tenant. 

Secondly.  Assuming  the  door  to  have  been  broken  open,  the 
landlord  was  justified,  upon  the  ground  that  the  maxim  that  ''  a 
man's  house  is  his  castle  "  does  not  apply  to  a  detached  building 
like  that  entered  by  the  defendant.  Brown  v.  Olenn  (2)  is  no  doubt 
an  authority  that  a  landlord  cannot  break  the  outer  door  of  any 
building;  but  that  case  directly  overrules  Penton  v.  Browne  (3), 
which  decided  that  a  barn  or  out-house  not  connected  with  the 
dwelling-house  may  be  broken  open. 

(Parke,  B.  :  There  is  also  a  third  question  in  the  present  case, — 
whether,  assuming  the  entry  by  the  defendant  to  be  contrary  to 
law,  the  distress  is  altogether  void,  or  whether  the  distress  is  good, 
and  the  defendant  is  liable  in  trespass  for  the  wrongful  entry.  In 
Semayne's  case,  it  is  said  that,  ''  In  18  E.  4,  4,  a,  by  Littleton,  and  all 
his  companions,  it  is  resolved  that  the  sheriff  cannot  break  the 
defendant's  house  by  force  of  a^./a.;  but  he  is  a  trespasser  by  the 
breaking,  and  yet  the  execution  which  he  doth  in  the  house  is  good." 
A  very  able  note  is  to  be  found  upon  that  passage  in  Smith's  Lead- 
ing Cases,  Vol.  1,  p.  46,  8rd  edit.,  where  the  several  authorities 
upon  the  subject  are  collected  (4).) 

Humfrey  and  Prowett  in  support  of  the  rule. 

There  is  a  manifest  distinction  between  an  entry  effected  by  the 
sheriff  for  the  purpose  of  an  execution,  and  that  by  a  landlord  in 
making  a  distress  ;  for  the  sheriff  is  an  officer  of  a  court  of  justice, 
but  the  landlord  is  a  mere  private  individual,  *who  is  allowed  to 
take  the  law  into  his  own  hands.  The  rule,  as  respects  the  landlord, 
is  this, — that  he  can  enter  the  house  only  when  the  door  is  open. 
If  the  door  be  closed,  he  is  not  justified  in  opening  it,  either  by  force 
or  by  the  ordinary  means  used  by  the  tenant.  This  rule  is  a  simple 
one,  and  the  safest.    Fitz.  Abr.  tit.  "  Distress,"  pi.  21,  is  an  express 

(1)  Hob.  263.  (3)  1  Sid.  181. 

(2)  83  R.  E.  446  (16  Q.  B.  254).  (4)  This  point  was  not  argued. 
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and  distinct  authority  that  the  landlord  cannot  open  a  door  kept        Rtan 
closed  by  a  bolt,  by  inserting  his  finger  into  a  hole  in  the  door  and     shimock. 
by  withdrawing  the  bolt.     Com.  Dig.  "Execution,"  E.  5,  already 
referred  to,  is  also  an  authority  that  the  distress  is  void.     Brown  v. 
Glenn  is  a  recent  and  express  authority  upon  the  second    point. 
They  also  referred  to  Wallace  v.  King  (i). 

Cur,  adv.  wit. 

Pollock,  C.  B.,  now  said  : 

In  this  case  the  question  turned  upon  the  power  of  a  landlord  to 
make  a  distress,  that  is,  how  far  he  was  justified  in  making  an  entry 
into  premises,  for  which  purpose  he  used  no  more  force  than  was 
necessary  to  open  the  outer  door,  which  was  shut  to  keep  the  door 
closed  only,  and  not  to  keep  people  out.  According  to  the  evidence  in 
the  present  case,  the  door  had  on  it  a  padlock  with  a  staple ;  but  the 
mode  by  which  the  owner  and  everyone  else  opened  the  door  in 
order  to  obtain  admittance  was,  by  pulling  out  the  staple,  which 
served  much  in  the  same  way  as  a  button  or  nail  does,  which  is 
sometimes  to  be  found  used  for  keeping  gates  "shut,"  an  ambiguous 
term,  and  meaning  either  a  mode  of  preventing  a  door  from  open- 
ing of  itself,  or  from  being  opened  by  force  or  violence,  or  by  such 
persons  as  have  the  key  or  some  other  means  of  opening  the  door. 
The  jury  found,  upon  the  question  being  expressly  put  to  them, 
that  the  padlock  and  staple  were  not  for  the  purpose  of  keeping  the 
door  fastened,  but  merely  closed ;  and  as  it  is  no  part  of  ♦the  [  '76  ] 
present  question  whether  the  verdict  was  against  the  evidence,  the 
question  is  reduced  to  this,  namely,  whether  a  landlord,  who  on 
coming  to  his  tenant's  premises  for  the  purpose  of  distraining  finds 
the  outer  door  closed,  but  capable  of  being  opened  by  lifting  a  latch, 
is  justified  in  so  doing.  We  are  of  opinion  that  the  landlord  has 
authority  by  law  to  open  the  door  in  the  ordinary  way  in  which 
other  persons  can  do  it,  when  it  is  left  so  as  to  be  accessible  to  all 
who  have  occasion  to  go  into  the  premises.'  In  1st  Inst.  161  a. 
Lord  Coke,  in  commenting  upon  Littleton,  explains  the  meaning  of 
the  term  "inclosure,"  to  be  found  in  the  137th  section,  in  the 
following  words :  "  Inclosure  ...  for  the  lord  cannot  break  open 
the  gates,  or  break  down  the  inclosures  to  take  a  distress;  and 
therefore  the  law  accounts  it  a  disseisin."  Now,  if  these  two 
matters  be  taken  together,  inasmuch  as  breaking  down  the 
inclosures  would  clearly  be  a  forcible  entry,  we  think  that  the 

(1)  1  H.  Bl.  13, 
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Ryan  breaking  open  the  gates  must  be  understood  to  be  such  a  breaking 
SHIM30CK.  as  is  also  equivalent  to  a  forcible  entry ;  for  Lord  Coke  proceeds  to 
say :  but  all  these  are  intended  by  Littleton  to  be  disseisins  after  an 
actual  seisin  had,  and  when  the  rent  is  behind ;  otherwise  none  of 
these  are  disseisins  at  all."  Now,  there  is  a  passage  in  Fitzh.  Abr. 
tit.  '' Distress,"  pi.  21,  which  was  much  relied  upon  by  the  plain- 
tiff, **  Nota,  that  a  man  came  to  the  stable  of  his  tenant  to  make  a 
distress,  and  when  he  came,  the  door  was  shut  with  a  bar,  and  he 
put  in  his  hand  to  a  hole  (t{  mitt  eins  sa  main  a  un  ptuz)  and  took 
away  the  bar  and  opened  the  door,  and  entered  and  took  two  cows 
in  the  name  of  a  distress ;  and  because  he  opened  the  door  in  this 
manner,  it  was  adjudged  that  the  distress  was  tortious."  On  con- 
sulting the  dictionary,  we  find  that  the  word  ptuz  signifies  a  hole. 
It  is  pretty  manifest  that  the  operation  alluded  to  in  the  preceding 
passage  very  much  resembles  that  of  a  person  who,  on  finding  a 
hole  in  a  door  or  pane  of  glass,  puts  his  hand  in  through  the  hole  to 
[  •T?  ]  remove  *the  fastening  of  the  door  or  window,  and  so  gains  admit- 
tance into  the  premises,  which  no  doubt  amounts  to  both  a  burglary 
and  trespass,  as  such  is  not  the  accustomed  mode  of  obtaining 
admittance  into  the  premises.  The  passage  from  Lord  Coke  is  a 
direct  authority  in  favour  of  the  defendant;  and  that  from 
Fitzherbert,  when  examined,  turns  out  to  be  so  also.  We  may 
observe  that,  as  to  the  passage  referred  to  during  the  argument  in 
Com.  Dig.  "  Execution,"  that  the  sheriff  may  not  open  a  latch, 
there  is  no  reference  to  any  authority  in  support  of  it ;  and  it  is 
clear  that  the  cases  cited  do  not  support  that  proposition.  How- 
ever, that  passage  applies  only  to  a  sheriff  entering  a  dwelling-house 
under  an  execution.  As  the  rule  will  be  discharged  on  this  ground, 
it  therefore  becomes  unnecessary  to  express  any  opinion  upon  the 

other  questions  in  the  case. 

Ride  discharged. 

1851.  HEWITT  V.   SIR  C.   ISHAM. 

^^-  (7  Ex.  77—79;  S.  0.  21  L.  J.  Ex.  35^  18  L.  T.  78.) 

[  77  ]  A  parol  demise  of  land  reserved  to  the  landlord  **  all  the  hedges,  trees, 

thorn  bushes,  fences,  with  lop  and  top : "  Held,  that  such  reservation 
operated  as  a  license  to  enter  the  land  for  the  purpose  of  cutting  and 
carrying  away  the  trees. 

Trespass  for  breaking  and  entering  the  plaintiff's  closes,  drawing 
trees  and  timber  over  them,  laying  trees  and  timber  there,  and 
digging  pits  therein. 
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Plea,  {inter  alia)  leave  and  license.  Hewitt 

At  the  trial,  before  Maule,  J.,  at  the  last  Northamptonshire  isham. 
Assizes,  it  appeared  that  the  plaintiff  was  tenant  to  the  defendant 
of  a  farm  under  a  parol  demise,  which  contained,  amongst  others, 
the  following  stipulation :  "  All  the  hedges,  trees,  thorn  bushes, 
fences,  with  the  lop  and  top,  are  reserved  to  the  landlord."  The 
trespass  complained  of  was,  that  the  defendant's  workmen  entered 
upon  the  farm  in  question,  and,  having  cut  down  some  trees,  dug 
saw-pits  in  the  land,  for  the  purpose  of  sawing  the  timber.  In 
support  of  the  above  plea,  the  defendant  *gave  some  evidence  of  the  [  '78  ] 
acts  having  been  done  by  the  plaintiff's  permission,  but  relied 
principally  upon  the  above-mentioned  stipulation  in  the  demise. 
This  evidence  was  objected  to  by  the  plaintiff,  but  received  by  the 
learned  Judge,  who  directed  the  jury  that  the  stipulations  in  the 
lease  afforded  evidence  of  leave  and  license.  The  jury  having  found 
a  verdict  for  the  defendant — 

Humfrey  moved  to  set  aside  the  verdict,  and  for  a  new  trial,  on 
the  ground  of  the  improper  reception  of  this  evidence,  and 
also  for  misdirection : 

The  stipulation  in  the  demise  was  not  evidence  of  leave  and 
license,  but  amounted  to  a  reservation,  and  should  have  been  so 
pleaded.  In  Bro.  Abr.,  "Lease,"  fol.  58,  p.  30,  and  ** Licence," 
fol.  64,  p.  19,  reference  is  made  to  the  Year  Book,  M.  6  Hen.  VII., 
fol.  1,  p.  1,  where,  in  a  case  of  Lord  Dudley  v.  Powles,  the  plaintiff's 
counsel,  arguing  against  the  sufficiency  of  a  plea  of  leave  and 
license,  says:  "As  if  one  would  plead  in  trespass,  that  the  plaintiff 
had  licensed  him  to  enter  and  occupy  for  the  space  of  a  month  or 
quarter  of  a  year,  such  a  plea  in  that  case  would  not  be  good,  but 
he  ought  to  say  that  the  plaintiff  leased  to  him,  and  not  that  he 
licensed  him,  for  the  matter  that  follows  does  not  prove  a  license, 
but  a  lease."  And  the  reporter  adds,  "  And  this  was  granted  to 
him  by  the  Court,  quod  notaJ"  The  reservation  in  question  operated 
as  a  grant. 

(Parke,  B.  :  The  demise  was  not  by  deed ;  so  that  the  stipula- 
tion amounts  to  nothing  more  than  a  license  from  time  to  time  to 
enter  upon  the  land :  Wood  v.  Leadbitter  (i),  Kavanagh  v.  (Judge  (2). 
The  exception  of  all  trees  gives,  by  implication,  a  right  to  enter  on 
the  land  and  cut  the  trees.) 

(1)  67  R.  R.  831  (13  M.  &  W.  838).  (2)  7  Man.  &  G.  316. 
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Hewitt       Pollock,  C.  B.  : 

r. 

isHAM.  I  am  satisfied  that  we  ought  to  grant  no  rule.     The  demise  not 

[  *79  ]  being  by  deed,  the  stipulation  in  ^question  cannot  operate  as  a 
grant ;  but  the  law  will  construe  it  in  some  way  so  as  to  effectuate 
the  intention  of  the  parties.  Had  it  been  by  deed,  the  law  would 
have  construed  it  as  a  grant,  and  have  implied  a  right  to  go 
upon  the  land  for  the  purpose  of  cutting  and  carrying  away  the 
trees.  But  as  the  reservation  is  by  parol,  it  will  only  operate  as  a 
license,  to  the  same  extent  as  if  it  had  been  a  grant.  The  learned 
Judge  was  therefore  correct  in  telling  the  jury  that  this  was 
evidence  of  leave  and  license,  and  that  it  was  competent  for  them 
to  find  that  issue  for  the  defendant. 

Pabkb,  B.  : 

I  am  also  of  opinion  that  the  learned  Judge  was  right.  This 
stipulation  could  not  operate  as  a  grant  or  an  easement,  because 
it  is  not  under  seal.  It  can  only  operate  as  a  license.  In  Liford's 
case  (i),  it  was  resolved,  ''  that  when  the  lessor  excepted  the  trees, 
and  afterwards  had  an  intention  to  sell  them,  the  law  gave  him 
and  them  who  would  buy  a  power,  as  incident  to  the  exception,  to 
enter  and  show  the  trees  to  those  who  would  have  them:  for, 
without  sight,  none  would  buy ;  and,  without  entry,  they  could 
not  see  them.''  So  that,  according  to  the  authority  of  that  case, 
wherever  trees  are  excepted  from  a  demise,  there  is,  by  implica- 
tion, a  right  in  the  landlord  to  enter  the  land,  and  cut  the  trees  at 
all  reasonable  times.  If,  indeed,  he  leaves  them  on  the  land  for  an 
unreasonable  time,  he  does  more  than  the  law  authorises  him  to  do. 
But  here  there  was  no  evidence  of  that. 

Aldbrson,  B.,  and  Platt,  B.,  concurred. 

Rule  refused. 

185,.  DOE  d;   dixie   v.  DAVIES. 

NovA^  25.  (Y  jj^  89—93  ;  S.  C.  21  L.  J.  Ex.  60  ;  18  L.  T.  304.) 

[  89  ]  An  indenture  of  mortgage,  after  the  usual  power  of  sale  by  public  auction 

or  private  contract  in  the  event  of  the  non-payment  of  the  mortgage-money, 
contained  a  proviso  and  covenant  by  the  mortgagee  that  no  sale,  or  public 
notice  or  advertisement  for  any  sale,  should  be  made  or  given,  nor  any 
means  be  taken  for  obtaining  possession,  until  the  expiration  of  twelve 
calendar  months  after  notice  in  writing  of  such  intention  should  have  been 
given  to  the  moilgagor.     It  also  contained  a  covenant  by  the  mortgagee 

(1)  11  Co.  Eep.  51  b. 
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for  quiet  enjoyment  by  the  mortgagor,  as  tenant  at  will  to  the  mortgagee,         j)^^  ^ 
on  the  payment  of  a  certain  yearly  rent  by  two  equal  half-yearly  payments,  Dixie 

but  no  livery  of  seisin  was  made  to  the  mortgagor :  Held,  that,  under  this  **• 

deed,  the  mortgagor  was  tenant  at  will  only  to  the  mortgagee,  and   no 
tenancy  from  year  to  year  was  thereby  created. 

Ejectment  by  the  plaintiff  as  assignee  of  Turner,  a  mortgagee, 
against  the  defendant  the  mortgagor. 

At  the  trial,  before  Williams,  J.,  at  the  last  Glamorganshire 
Spring  Assizes,  it  appeared  that  the  premises,  to  obtain  possession 
of  which  the  present  action  bad  been  brought,  had  been  mort- 
gaged in  fee  by  the  defendant  to  one  John  Turner,  as  a  security 
for  the  sum  of  1,100{.,  by  a  deed,  dated  the  9th  of  February,  1838 ; 
and  that  this  mortgage  had  afterwards  been  assigned,  subject  only 
to  the  equity  of  redemption,  by  Turner  to  the  lessor  of  the  plaintiff 
by  a  deed  to  which  the  mortgagee  was  a  party.  The  day  of 
redemption  stated  in  the  mortgage  deed  was  the  9th  of  February, 
1839 ;  and  the  deed  contained  the  usual  power  of  sale  by  public 
auction  or  private  contract  in  default  of  the  payment  of  the  sum 
secured,  subject  to  the  following  proviso  :  "  Provided  always,  never- 
theless, and  it  is  hereby  declared  and  agreed,  and  he  the  said 
John  Turner  doth  hereby  for  himself,  his  heirs,  executors,  and 
administrators,  covenant^  promise,  and  agree  to  and  with  the  said 
David  Davies  (the  defendant),  his  heirs,  executors,  administrators, 
and  assigns,  that  no  sale  or  public  notice,  or  advertisement  of  or 
for  any  sale  of  the  said  premises  or  any  part  thereof,  shall  be  made 
or  given  by  the  said  John  *Turner,  his  heirs,  executors,  adminis-  [  ^^^  3 
trators,  or  assigns,  nor  any  means  by  him  or  them  be  taken  for 
obtaining  possession  of  the  same  premises  or  any  part  thereof, 
until  the  expiration  of  twelve  calendar  months  after  notice  in 
writing  of  his  or  their  intention  to  sell  or  obtain  possession  thereof 
shall  have  been  given  to  the  said  David  Davies,  his  heirs,  or  assigns, 
or  left  at  his  or  their  last  or  usual  place  of  abode."  The  mortgage 
deed  also  contained  the  following  covenant :  "  And  the  said  John 
Turner  doth  hereby  for  himself,  his  heirs,  executors,  administrators, 
and  assigns,  covenant,  grant,  and  agree  with  and  to  the  said 
David  Davies,  his  executors,  administrators,  and  assigns,  that  he 
the  said  David  Davies,  his  executors,  administrators,  and  assigns, 
shall  and  may  peaceably  and  quietly  have,  hold,  use,  occupy, 
possess,  and  enjoy  the  said  messuages  or  tenements,  lands,  and 
hereditaments,  with  the  appurtenances,  as  tenant  or  tenants 
thereof  at  will  to  the  said  John  Turner,  his  executors,  adminis- 
trators, and  assigns,  he  the  said  David  Davies,  his  executors, 
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Doe  d.       administrators,  and  assigns,  yielding  and  paying  for  the  same  to 
r,  the  said  John  Turner,  his  executors,  administrators,  and  assigns, 

Davies.  yearly  and  every  year,  the  clear  annual  sum  of  551.,  by  two  even 
and  equal  half-yearly  payments  in  the  year,  and  on  such  days  and 
times  as  is  hereinafter  mentioned,  for  and  in  lieu,  satisfaction,  and 
discharge  of  the  like  annual  sum  of  55L,  as  and  for  the  yearly 
interest  of  the  said  sum  of  1,100/.,  the  first  payment  thereof  to 
begin  and  be  made  on  the  9th  of  August  next  ensuing  the  date  of 
these  presents." 

No  livery  of  seisin  was  made  to  the  mortgagor,  nor  any  notice 
given  to  him  to  determine  his  tenancy.  It  was  thereupon  con- 
tended on  the  part  of  the  defendant,  that,  under  the  circumstances, 
the  mortgagor  was  not  a  mere  tenant  at  will  to  the  mortgagee,  but 
that  under  the  deed  he  was  tenant  from  year  to  year,  determinable 
only   by   twelve  months'  notice.     The  learned  Judge,   however, 

[  •»»  ]  directed  a  verdict  to  be  entered  for  the  plaintiflF,  reserving  *leave  to 
the  defendant  to  move  to  set  that  verdict  aside,  and  to  enter  a 
verdict  for  him. 

In  the  present  Term  (Nov.  18), 

Davison  and  Bowen  showed  cause : 

Under  the  mortgage  deed  in  question,  the  defendant  was  a  mere 
tenant  at  will.  The  first  clause  does  not  operate  as  a  re-demise  of 
the  premises  for  any  term  certain,  and  the  second  clause  treats 
Turner  and  his  assignee  expressly  as  mere  tenants  at  will.  Such 
being  the  effect  of  the  deed,  the  tenancy  at  will  was  determined  by 
the  assignment,  to  which  the  tenant  was  himself  a  party. 

Orove  in  support  of  the  rule : 

The  language  of  the  second  clause  in  the  deed,  which  has  been 
principally  relied  upon,  does  not  create  a  tenancy  at  will.  The 
deed  creates  either  a  tenancy  from  year  to  year,  or  a  tenancy 
determinable  by  a  twelve  months  notice.  The  intention  of  the 
parties,  to  be  gathered  from  the  whole  instrument,  is  not  incon- 
sistent with  such  a  tenancy.  The  reservation  of  a  yearly  rent  is  in 
favour  of  this  position  :  Richardson  v.  Langridge  (l). 

(Parke,  B.  :  The  reservation  of  a  yearly  rent  is  not  inconsistent 
with  a  tenancy  at  will :  Co.  Litt.  556 ;  and  in  Walker  v.  Giles  (2)  it 
was  held,  that  a  clause  in  a  mortgage,  that  the  mortgagors  should 

(1)  13  E.  B.  670.(4  Taunt.  128).  (2)  77  B.  R  425  (6  C.  B.  662). 
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become  tenants  to  the  mortgagees  of  the  deaiised  premises  during  DoKd. 

their   will  at  a  yearly  rent,   was  held   not   to  create   a  yearly  ^^^^ 
tenancy.) 


Davibs. 


That  decision  proceeded  on  the  ground  that  such  a  tenancy  was 

inconsistent  with  the  obvious  intention  of  the  parties,  as  it  appeared 

upon  the  face  of  the  instrument.     So  here  the  expression  '*  tenant 

at  will "  is  inconsistent  with  the  intention  of  these  parties.    No  such 

rule  of  law  exists  as  to  preclude  parties  from  creating  tenancies  of  this 

description.     In  Kemp  v.  Derrett  (i)  Lord  Ellenborough,  *Ch.  J.,        [  '^^  ] 

held,  that  an  agreement,  by  which  a  tenant  is  always  to  be  subject 

to  quit  at  three  months  notice,  is  a  quarterly  tenancy  determinable 

on  a  three  months  notice  to  quit,  expiring  on  the  same  day  that 

it  commenced  or  any  other  day.     This  deed  therefore  created  a 

tenancy  which  was  to  be  determinable  only  on  a  twelve  months 

notice  to  quit  being  given. 

Cur.  adv.  vuU. 

Pollock,  C.  B.,  now  said : 

In  this  case  we  are  of  opinion  that  the  rule  which  has  been 
granted  to  enter  a  verdict  for  the  defendant  ought  to  be  discharged. 

The  question  turns  on  what  sort  of  interest  the  lessor  of  the 
plaintiff  had  in  the  premises  in  question  by  reason  of  the  indenture 
of  the  9th  of  February,  1888.  That  was  an  indenture  of  mortgage, 
containing  certain  provisoes,  and  it  was  contended  that  it  created 
in  the  defendant  an  interest  that  could  not  be  put  an  end  to  without 
a  notice  to  quit.  Now  the  judgment  of  the  Court  must  depend 
upon  the  construction  to  be  put  on  two  clauses  in  that  indenture. 
The  first  is  as  follows  :  (His  Lordship,  after  stating  it,  proceeded.) 
The  mortgagor,  therefore,  under  this  clause  holds  at  the  will  of  the 
mortgagee,  but  is  not  thereby  rendered  tenant  at  will  to  him ;  for, 
in  order  to  constitute  that  relation,  the  tenancy  must  be  deter- 
minable at  the  will  of  either  party.  The  uncertain  nature  of  the 
mortgagor's  interest  here  would  rather  show  that  he  was  tenant 
for  life,  if  any  thing ;  but  as  there  was  no  livery  of  seisin,  that 
cannot  be ;  and  that  clause  certainly  does  not  create  any  certain  or 
definite  term  in  the  mortgagor. 

The  other  clause  is  as  follows:    (His   Lordship   stated  it  and 

proceeded.)     Now  this  does  not  introduce  any  inconsistency,  as 

there  can  be  no  doubt  that  a  tenancy  at  will  may  be  coupled  with  a 

yearly  rent.    It  follows,  therefore,  that  the  interest  of  the  defendant 

(1)  14  B.  &.  828  (3  Camp.  dlO). 
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Dor  d.       in  this  case  was  neither  an  estate  for  life  nor  an  estate  for  years, 

^,  but  a  tenancy  at  *will ;  and  that  will  having  been  determined  by 

Davieb.      ^y^q  assignment,  to  which  the  mortgagor  was  himself  a  party,  this 

ejectment  was  well  brought.     The  verdict  is  therefore  right,  and 

this  rule  must  be  discharged. 

Rtde  discharged. 


1851.  PAEEOTT  V.  ANDEESON. 

JV(ir^l6.  j^  jj^  93—95;  S.  C.  21  L.  J.  Ex.  291 ;  18  L.  T.  172.) 

[  93  ]  A  tenant  being  indebted  to  his  landlord  for  rent,  the  agent  of  the  land- 

lord  received  from  the  tenant  a  bill  of  exchange  for  the  amount,  which  he 
indorsed  to  a  third  person,  and  afterwards  paid  the  rent  to  the  landlord, 
giving  credit  for  it  in  his  accounts  as  if  the  tenant  had  paid  money.  The 
landlord  having  distrained  for  the  rent:  Held,  that  it  was  a  question  for 
the  jury,  whether  the  transaction  amounted  to  a  discount  of  the  bill  by  the 
agent  for  the  tenant,  or  a  mere  advance  of  the  rent  by  the  agent  to  the 
landlord,  in  which  latter  case  he  was  entitled  to  distrain. 

Case  for  an  excessive  distress.    Plea :  Not  guilty. 

At  the  trial,  before  Maule,  J.,  at  the  Northamptonshire  Summer 
Assizes,  it  appeared  that  the  insolvent  Love  was  tenant  to  the 
defendant  of  a  farm,  of  which  the  latter  was  mortgagee ;  and  that, 
in  July,  1850,  Love  was  indebted  to  the  defendant  in  the  sum  of 
146i.  for  rent  due  on  the  preceding  Lady  Day.  In  August,  1850, 
a  receiver  of  the  rents  having  been  appointed  for  the  estate,  his 
agent,  one  Faux,  took  from  Love,  on  account  of  the  rent  so  due,  a 
bill  of  exchange  at  four  months  date,  for  1462.  Faux  indorsed  the 
bill  over  to  a  banker,  who  debited  him  with  the  amount ;  and  he 
subsequently  paid  to  the  receiver  146Z.,  giving  credit  for  it  in  his 
accounts,  as  if  the  money  had  been  actually  paid  to  him  by  Love. 
The  bill  of  exchange  was  dishonoured  ;  and  Love  having  taken  the 
benefit  of  the  Insolvent  Act,  the  defendant,  in  June,  1851,  dis- 
trained his  goods  for  rent,  including  the  146Z.,  whereupon  the 
assignees  brought  the  present  action.  The  learned  Judge  having 
expressed  an  opinion  that  the  plaintiffs  were  not  entitled  to  recover, 
it  was  arranged  that  they  should  be  nonsuited,  leave  being  reserved 
to  them  to  enter  a  verdict  for  80Z.,  if,  upon  the  facts  of  the  case,  the 
learned  Judge  ought  to  have  directed  a  verdict  for  them. 

Humfrey  moved  accordingly  (Nov.  7th) : 
[  •H  ]  The  defendant  ♦had  no  right  to  distrain,  for  he  had  been  paid 

the  rent  by  his  agent.      The  latter  could  not  recover   back   the 
money  from  the  defendant,  consequently  his  claim  was  satisfied. 


VOL.  Lxxxvi.]  1851.    EX.     7  EX.  94—96.  583 


(Pollock,  G.  B.  :  The  tenant  cannot  take  advantage  of  sach  a      parrott 
payment.     Suppose    the    steward   of  a    landholder  took   bills   of     Anderson. 
exchange  for  rent,  and  then  remitted  the  amount  to  the  landholder, 
might  he  not  distrain  if  the  bills  were  dishonoured  ? 

Alderson,  B.  :  If  the  defendant  himself  had  received  the  bill  of 
exchange,  and  it  was  afterwards  dishonoured,  could  not  he  have 
distrained  ?) 

In  that  case  there  would  be  no  payment  of  the  rent. 

(Parke,  B.  :  Is  not  the  defendant  liable  to  refund,  on  the  ground 
that  the  money  was  paid  by  the  agent  under  a  mistake  of  fact  ?) 

The  transaction  amounts  to  a  payment  by  the  defendant  with 
money  lent  him  by  the  agent. 

(Pollock,  G.  B.  :  Suppose  the  agent  had  sent  the  money  to  the 
defendant  without  taking  any  bill  from  the  tenant,  would  thathave** 
made  any  difference  ? 

Parke,  B.  :  It  is  a  question  of  fact  whether  this  payment  by  the 
agent  was  a  loan  to  the  tenant,  or  whether  the  money  was 
advanced  by  the  agent  to  the  landlord.  A  similar  point  arose  in  a 
case  of  Griffiths  v.  Chichester  (1).) 

The  tenant's  liability  has  been  altered  by  the  indorsement  of  the 
bill.  He  is  now  liable  to  two  different  persons  in  respect  of  the 
same  debt. 

(Parke,  B.  :  Davis  v.  Oyde  (2)  is  an  authority  to  show  that  the 
receipt  of  a  bill  of  exchange  for  rent  does  not  of  itself  suspend 
the  right  of  distress.  The  principle  acted  on  in  the  case  of 
Skyring  v.  Greenwood  (8)  applies  here.) 

Pollock,  G.  B.  : 

We  will  consult  my  brother  Maule  on  the  subject. 

Parkb,  B. 

If  the  transaction  amounted  to   a  discount  of  the  bill  by  the 

agent  for  the  tenant,  then  the  rent  was  *paid  ;  but  if  it  was  only       [  *95  ] 

an  advance  of  the  rent  by  the  agent  to  the  landlord,  then  he  was 

entitled  to  distrain. 

Cu7\  adv.  vult. 

(1)  Post,  p.  584.  (3)  28  E.  R.  264  (4  B.  &  C.  281). 

(2)  41  E.  E.  489  (2  Ad.  &  El.  623). 
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Pabbott      Pollock,  C.  B.,  now  said : 

r. 

ANDKH80N.  In  this  case  there  will  be  no  rale.  The  judgment  of  the  Coubt 
was  suspended  with  a  view  to  consult  my  brother  Maulb,  who  tried 
the  cause ;  and  he  reports  that  he  was  requested  to  leave  the 
matter  to  the  jury  only  if  he  could  tell  them  that  they  must  find 
a  verdict  for  the  plaintiff.  In  the  course  of  the  argument,  a  case 
of  Griffiths  v.  Chichester  was  referred  to,  in  which  a  similar  point 
arose  and  was  decided  by  this  Court.  The  merits,  therefore,  in 
point  of  law,  are  clearly  with  the  verdict  of  the  jury  and  the 
direction  of  the  Judge ;  but  if  anything  turns  upon  the  view  which 
the  learned  Judge  took,  he  reports  to  us  that  he  acted  as  he  was 
requested  to  do ;  and  consequently  we  are  satisfied  with  the  verdict. 

Rule  refused, 
1850.    ^  GRIFFITHS  v.  CHICHESTER. 

(7  Ex.  95,  w.— 96,  «. ;  S.  C.  21  L.  J.  Ex.  292,  n.) 

"^'  *' "'  This  was  an  action  of  trespass  for  breaking  and  entering  the 

plaintiff's  close,  and  seizing  his  crops.  The  defendant  pleaded 
(inter  alia)  that  the  plaintiff  was  tenant  to  the  defendant  of  the 
close  in  question,  at  the  yearly  rent  of  llOZ.,  payable  on  the  21th 
of  June  and  the  24th  of  December ;  and  that,  on  the  24th  of 
December,  1848,  the  sum  of  llOZ.  was  due  for  one  year's  rent, 
wherefore  the  defendant  took  the  crops  as  a  distress.  Beplication, 
that  the  plaintiff  was  paid  the  sum  of  llOL  after  the  rent  became 
due,  and  before  the  time  of  the  distress.     Issue  thereon. 

At  the  trial,  before  Williams,  J.,  at  the  Worcestershire  Summer 
Assizes,  1850,  it  appeared  that  the  plaintiff  had  mortgaged  a  farm 
to  the  defendant,  as  a  security  for  the  sum  of  2,400Z.  Tiie 
mortgage  deed,  after  reciting  that  the  plaintiff  had  attorned  and 
became  tenant  to  the  defendant  of  the  premises  in  question,  at  the 
yearly  rent  of  llOZ.,  contained  a  demise  of  the  premises  to  the 
plaintiff  at  the  above  rent,  payable  on  the  24th  of  June  and  24th 
of  December.  There  was  a  covenant  by  the  plaintiff  to  pay 
interest  at  the  rate  of  4|  per  cent.  "  on  the  days  and  times  and  in 
manner  thereinafter  mentioned ;  "  and  then  followed  a  covenant  by 
[  *96,  tt,  ]  the  plaintiff  to  pay  the  rent  on  the  *24th  of  June  and  24th  of 
December.  The  first  half  year's  rent,  due  on  the  24th  of  June, 
1848,  was  paid  to  the  defendant  on  the  4th  of  July  by  Messrs. 
Higgins  and  Chamberlain,  who  acted  as  solicitors  for  both  plaintiff 
and    defendant.     The   half  year's   interest,   due   on   the   24th  of 
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December,  1848,  was  also  paid  by  Messrs.  Higgins  and  Chamberlain,  Grikpiths 
on  the  2l8t  of  February,  1849.  those  payments  were  made  with-  Chichester. 
out  any  previous  authority  from  or  subsequent  ratification  by  the 
plaintiflF.  On  the  29th  of  March,  1849,  the  defendant  distrained 
the  plaintiff's  goods  for  the  110{.  so  paid.  The  learned  Judge  left 
it  to  the  jury  to  say,  whether  the  payment  made  by  Messrs.  Higgins 
and  Chamberlain  was  a  payment  on  behalf  of  the  plaintiff,  or  an 
advance  in  the  course  of  business  to  the  defendant,  at  the  same 
time  telling  them,  that  if  they  believed  that  the  interest  had  been 
paid,  the  rent  had  been  paid.  The  jury  found  a  verdict  for  the 
plaintiff,  damages  102. ;  and  leave  was  reserved  for  the  defendant  to 
move  to  enter  a  verdict  for  liim. 

Whateley  moved  accordingly,  and  also  for  a  new  trial,  on  the 
ground  of  misdirection  (November  4th,  1850)  : 

First,  the  payment  of  interest  by  Messrs.  Higgins  and  Chamberlain, 
having  been  made  without  any  authority,  did  not  in  point  of  law 
discharge  the  debt.  Secondly,  the  mortgage  deed  does  not  upon 
the  face  of  it  identify  the  rent  with  the  interest.  Under  such  a 
form  of  deed,  the  plaintiff  is  liable  at  law  for  both  interest  and 
rent,  though  the  defendant  would  be  bound  to  account  in  equity. 
If  the  defendant  had  brougVit  an  action  of  covenant  for  the  rent,  it 
would  have  been  no  answer  to  say,  that  the  interest  had  been  paid. 

(Parke,  B.  :  The  language  of  the  covenant  is,  that  the  plaintiff 
will  pay  interest  **  in  manner  hereinafter  mentioned,'*  that  is,  by 
way  of  rent.  The  only  question  was,  whether  the  payment  was 
made  on  behalf  of  the  plaintiff,  or  by  way  of  advance  to  the 
defendant;  and  that  question  was  properly  left  to  the  jury.) 

Per  Curiam  (i): 

There  will  be  no  rule. 

Rtde  refused. 

COTTEE  V.  RICHAEDS0N(2).  mi. 

Nov.  19. 
(7  Ex.  143—151  ;  S.  C.  21  L.  J.  Ex.  52.)  Deo,  6. 

The  plaintiff,  in  cousideration  of  530/.  to  be  paid  by  A.,  demised  to  him         r  .,«  -i 
certain  premises  for  the  term  of  fifty-five  years,  at  the  yearly  rent  of  84/., 
and  subject  to  covenants  to  repair,  &c.    The  cousideration  not  having  been 
paid,  A.  assigned  to  the  plaintiff  by  way  of  mortgage  the  residue  of  the 

(1)  Pollock,    C.    B.,    Pa&ke,   B.,      [1898"  1 Q.  B.  716,  719,  67  L.  J.  Q.  B. 
Alderson,  B.  ,-07,  7'8  L.  T.  397,  C.  A.  (affd.  [1899] 

(2)  Cited,  Bryant  v.  Hancock  cfc  Co.      A.  C.  442). 
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CoTTBB  term  then  unexpired,  subject  to  tlie  rent  and  covenants,  and  with  a  power 

V*  of  sale.     In  pursuance  of  that  power,  the  plaintiff,  in  consideration  of 

Rtchakdson.  QQQi ^   ** bargained,   sold,  assigned,   transferred,    and    set   over"    to   the 

>     defendant  the  said  premises,  to  hold  '*  for  the  residue  of  the  said  term 

of  fifty-five  years,"  subject  to  the  yearly  rent  of  84/.,  and  the  covenants 

contained  in  the  lease  to  A. ;  and  the  defendant  covenanted  to  pay  the  rent 

and  perform  the  covenants.    The  defendant  having  entered  on  the  premises : 

Held,  that,  although  the  mortgage  by  A.  to  the  plaintiff  operated  as  a 

merger  of  the  term  originally  granted,  yet  the  assignment  by  the  plaintiff 

to  the  defendant  created  a  new  lease  for  the  residue  of  the  unexpired  term, 

and  consequently  the  defendant  was  liable  on  the  covenants. 

Covenant.  The  declaration  stated  that,  by  an  indenture  dated 
the  28rd  September,  1880,  and  referred  to  in  the  recitals  of  the 
indenture  next  hereinafter  mentioned,  then  made  between  the 
plaintiff  as  sole  executor  of  William  Cottee  of  the  one  part,  and 
Daniel  Allen  of  the  other  part,  the  plaintiff,  in  consideration  of  the 
sum  of  580!.,  to  be  paid  by  D.  Allen  to  the  plaintiff,  did  demise  and 
lease  unto  D.  Allen,  his  executors,  administrators,  and  assigns,  all 
that  messuage  or  tenement,  therein  described,  partly  leased  to 
Francis  Taylor  and  in  the  occupation  of  certain  persons,  together 
with  the  right  of  way  and  free  egress  and  regress  to  the  said 
premises :  To  have  and  to  hold  the  said  messuage  and  premises, 
with  the  appurtenances,  subject  to  the  said  lease  to  F.  Taylor  of 
part  thereof,  unto  the  said  D.  Allen,  his  executors,  &c.,  from  the 
25th  of  September  then  instant,  for  the  term  of  fifty-five  years,  at 
the  yearly  rent  of  84Z.  (The  declaration  then  stated  that  D.  Allen 
covenanted  with  the  plaintiff  to  pay  him  as  such  executor,  during 
the  continuance  of  the  term,  the  rent  of  84{.,  and  also  to  repair  the 
premises.)  That  afterwards,  on  the  7th  of  July,  1882,  by  another 
indenture  then  made  between  the  plaintiff  of  the  one  part,  and  the 
defendant  of  the  other  part,  after  reciting  the  lease  of  the  28rd  of 
September,  1880,  and  that  the  580Z.  was  not  paid,  but  that  the 
plaintiff  had  agreed  to  take  with  other  security  a  mortgage  of  the 
said  leasehold  premises  for  the  same,  payable  as  thereinafter  men- 
tioned :  It  was  witnessed  that  D.  Allen  did  bargain,  sell,  assign, 
transfer,  and  set  over  unto  the  plaintiff,  his  executors,  adminis- 
trators, and  assigns,  the  premises  comprised  in  and  demised  by  the 
[  •144  ]  thereinbefore  in  part  recited  indenture  *of  lease  of  the  28rd  of 
September,  1880,  with  their  appurtenances,  and  the  right,  title,  and 
interest  of  the  said  D.  Allen  therein :  To  hold  the  same  unto  the 
plaintiff,  his  executors,  &c.,  for  all  the  residue  then  unexpired  of  the 
term  of  fifty-five  years,  created  by  the  said  thereinbefore  recited 
indenture  of  lease,  subject  to  the  rents  and  covenants  in  the  same 
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indenture  reserved  and  contained,  and  also  subject  to  a  proviso  or  Ootteb 
agreement  for  redemption  by  the  said  D.  Allen,  his  heirs,  executors,  riohabdson. 
&c.,  on  payment  by  him  or  them  of  5802.,  with  interest  at  the  rate 
of  51.  per  cent,  per  annum,  at  a  day  thereinbefore  mentioned  and 
then  long  since  past,  and  with  the  power  to  sell  on  giving  three 
months'  notice.  Also  reciting  that  D.  Allen  had  become  insolvent ; 
that  pursuant  to  that  power  notice  had  been  given  to  sell,  and  that 
the  plaintiff  had  agreed  to  sell  to  the  defendant  for  5002.:  It  was 
witnessed  that,  in  consideration  of  6002.  to  the  plaintiff  in  hand 
paid,  the  plaintiff  bargained,  sold,  assigned,  transferred,  and  set 
over  to  the  defendant  all  those  tenements  described  in  the  lease : 
To  have  and  to  hold  the  premises  from  the  25th  of  June  then  last, 
for  and  during  all  the  rest,  residue,  and  remainder  of  the  term  of 
fifty-five  years,  granted  by  the  thereinbefore  recited  indenture  of 
lease  of  the  23rd  of  September,  1880,  free  from  and  absolutely  dis- 
charged from  the  mortgage  debt  of  580Z.  and  interest  and  every 
part  thereof,  and  of  and  from  all  rights  or  equity  of  redemption  of 
the  said  D.  Allen,  his  executors,  &c.,  subject  nevertheless  to  the 
thereinbefore  mentioned  lease  to  F.  Taylor  ;  and  also  to  a  lease  of 
part  of  the  said  premises,  granted  by  the  plaintiff  as  mortgagee  in 
possession  to  one  James  Fisher,  by  indenture  of  the  26th  March, 
1832  ;  and  also  subject  to  the  payment  of  the  yearly  rent  of  84!., 
reserved  and  made  payable  in  and  by  the  said  recited  indenture  of 
the  23rd  of  September,  1880,  and  to  the  performance  of  the  cove- 
nants therein  contained.  That  the  defendant  covenanted,  at  all 
times  during  the  continuance  of  the  said  term  of  fifty-five  years 
thereby  assigned  *or  intended  so  to  be,  well  and  truly  to  pay  or  [  ^U5] 
cause  to  be  paid  to  the  plaintiff  the  said  yearly  rent  of  842.,  by  the 
said  recited  indenture  reserved  and  made  payable,  and  to  perform 
and  fulfil  and  keep  all  the  covenants,  provisoes,  and  agreements  in 
the  said  indenture  contained,  on  the  tenant's,  lessee's,  or  assignee's 
part  to  be  observed  and  performed.  The  declaration  then  stated 
that  the  defendant  entered  upon  the  premises  thereby  assigned,  and 
alleged  as  breaches  (inter  alia)  the  non-payment  of  three  quarters' 
rent,  and  the  non-repair  of  the  premises. 

Plea,  that  after  the  making  of  the  indenture  of  the  7th  July,  1832, 
and  after  the  alleged  assignment  to  the  defendant,  and  before  the 
committing  of  the  breaches  of  covenant,  to  wit,  on  &c.,  by  a  certain 
indenture  then  made  between  the  defendant  of  the  one  part,  and 
E.  Lawson  of  the  other  part,  and  sealed  with  their  respective  seals, 
the  defendant  did  assign  unto  E.  Lawson  the  premises  mentioned 
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GoTTBE  and  comprised  in  and  described  by  the  indenture  of  lease  of  the 
Richardson.  23rd  September,  1830 :  To  have  and  to  hold  the  same,  with  the 
appurtenances,  to  E.  Lawson,  his  executors,  &c.,  thenceforth  for 
and  during  all  the  residue  and  remainder  then  to  come  of  the  said 
term  of  fifty-five  years,  and  all  other  the  estate,  term,  right,  or 
interest  (if  any)  of  the  defendant  therein :  Provided  that  the  said 
assignment  to  E.  Lawson  should  not  be  treated  as  implying  that 
the  said  term  was  subsisting,  or  that  the  defendant  had  any  estate 
or  interest  in  the  premises ;  whereupon  E.  Lawson  entered  into  and 
upon  the  demised  premises,  and  became  and  was  possessed  thereof 
for  the  residue  of  the  said  term.     Verification. 

Special  demurrer,  assigning  for  causes  (amongst  others),  that  the 
plea  tended  to  an  immaterial  issue,  in  this,  that  it  set  up  the  assign- 
ment as  an  answer,  as  if  by  such  assignment  the  defendant  was  no 
longer  liable  on  his  express  covenant.     Joinder  in  demurrer. 

[  146  ]  Phipson  argued  in  support  of  the  demurrer  (Nov.  19) : 

The  plea  is  clearly  bad,  provided  the  defendant  took  any  interest 
under  the  assignment.  It  is  objected,  however,  that  the  declaration 
is  bad,  because  it  shows  a  merger  of  the  term  granted  by  the 
plaintiff  to  Allen ;  and  consequently  that  the  assignment  to  the 
defendant  was  inoperative.  But  a  merger  only  takes  place  where 
two  estates  come  to  one  and  the  same  person  in  one  and  the  same 
right :  Preston,  Conv.  vol.  3,  p.  273.  That  doctrine  is  indeed  ques- 
tioned in  Preston  on  Conveyancing,  vol.  3,  p.  277,  where  it  is  said 
to  be,  ''  as  a  general  proposition,  contrary  to  several  ancient  and  to 
some  modern  cases ; ''  and  the  conclusion  there  drawn  from  the 
authorities  referred  to  is,  that  a  merger  will  take  place  where  a 
party  has  the  freehold  in  his  own  right,  and  the  term  in  right  of 
another.  The  subject  is  fully  considered  in  a  note  to  Wiscofs 
case  (i),  which  established  that,  wherever  the  inheritance  comes  to 
the  particular  estate,  whether  by  act  of  God,  the  law,  or  the  party, 
the  particular  estate  is  merged:  Vin.  Abr.  "Merger"  (I.).  If  the 
general  proposition  be  true,  that  the  two  estates  must  be  held  by 
the  same  person  in  the  same  right,  there  was  no  merger  in  this 
case,  for  the  first  estate  was  held  by  the  plaintiff  in  autre  droit. 

But  assuming  that  there  was  a  merger,  the  assignment  operated 

as  a  re-creation  of  the  lease  as  between  the  plaintiff  and  defendant. 

The  words  "bargained,  sold,  assigned,  and   transferred  and   set 

over,"  are  sufficient  to  create  a  term.     The  clear  intent  of   the 

(1)  2  Co.  Eep.  61  a,  ed.  1826. 
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parties  was,  that  the  one  should  divest  himself  of  the  possession,  and  Cottbb 
the  other  enter  and  enjoy  the  premises  for  the  residue  of  the  term  richabdbon. 
before  granted.  In  Bacon's  Abridg.  Leases  (K.),  it  is  said  :  **  Here 
it  may  be  laid  down  for  a  rule,  that  whatever  words  are  sufficient  to 
explain  the  intent  of  the  parties,  that  the  one  shall  divest  himself 
of  the  possession,  and  the  other  *come  into  it  for  such  a  deter-  [  "'^^  ] 
minate  time ;  such  words,  whether  they  run  in  the  form  of  a  license, 
covenant,  or  agreement,  are  of  themselves  sufficient,  and  will,  in 
construction  of  law,  amount  to  a  lease  for  years  as  effectually  as  if 
the  most  proper  and  pertinent  words  had  been  made  use  of  for 
that  purpose."  In  Wilkinson  v.  Hall  (i),  the  plaintiff  mortgaged 
land  in  fee,  with  a  proviso  for  redemption  on  payment  of  the  prin- 
cipal in  June,  1888 ;  but  it  was  agreed  that  the  mortgagee  should 
not  call  in  the  principal  until  1840,  if  interest  were  regularly  paid 
in  the  mean  time ;  and  that  the  mortgagor  should  hold  the  premises, 
and  take  the  rents,  issues,  and  profits  for  his  own  use,  till  default 
should  be  made  in  the  payment  of  principal  and  interest  as  afore- 
said ;  and  that  was  held  to  operate  as  a  re-demise  to  the  mortgagor 
till  1840.  In  Shep.  Touch,  p.  272,  it  is  said,  "  Albeit  the  most 
usual  and  proper  making  of  a  lease  is  by  the  words  demise,  grant, 
and  to  farm  let,  and  with  an  habendum  for  life  or  years ;  yet  a  lease 
may  be  made  by  other  words,  for,  whatsoever  word  will  amount  to 
a  grant,  will  amount  to  a  lease."  If  the  plaintiff  was  seised  in  fee, 
the  assignment  was  a  good  conveyance  by  way  of  bargain  and  sale 
under  the  Statute  of  Uses ;  if  he  was  a  termor  only,  the  assignment 
operated  as  a  lease. 

(Parke,  B.:  You  assume  that  the  plaintiff  had  a  chattel  reversion.) 

The  contrary  is  not  to  be  presumed :  in  every  action  between  lessor 
and  lessee,  the  declaration  merely  states  that  the  plaintiff  demised 
to  the  defendant.  But  even  though  a  termor  demise  for  the  whole 
of  his  term,  that  will  not  be  deemed  an  assignment  against  the 
intention  of  the  parties :  Pollock  v.  Stacy  (2). 

(Pabkb,  B.  :  That  is  at  variance  with  the  opinion  of  this  Court  in 
Barrett  v.  Rolph  (3).  The  subject  is  discussed  in  a  learned  note  to 
Spencer's  case  in  Smith's  Leading  Cases,  vol.  1,  p.  38  g.) 

If  an  owner  in  fee  merely  assigned  the  premises  to  *another  for  a       L  •i^^J 
certain  term,  that  would  be  equivalent  to  a  lease.    Before  the 

(1)  43  R  E.  728  (3  Bing.  N.  C.  508).  (3)  14  M.  &  W.  348. 

(2)  72  E.  E.  504  (9  Q.  B.  1033). 
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Cotter  Statute  of  Frauds,  a  mere  statement  ''  Tou  shall  have  a  lease  of 
BicHABDsoM.  niy  lands  in  D.  for  twenty-one  years,  paying  therefore  lOZ.  per 
annum/'  has  been  held  a  good  parol  lease  for  twenty-one  years : 
Bac.  Abr.  "Lease"  (K.).  Denn  d.  WUkins  v.  Kemeys  (i)  resembles 
the  present  case.  There  the  owner  in  fee  of  certain  premises 
demised  them  for  a  term  of  999  years,  and  afterwards  released  to 
the  lessee  the  reversion  in  fee.  The  lessee,  by  indenture,  reciting 
the  demise,  did  "grant,  bargain,  sell,  assign,  and  set  over"  the 
premises  for  the  residue  of  the  term  of  999  years;  and  Lord 
Ellbnborouoh  said,  that  there  was  a  resuscitation  of  the  term  by 
the  words  "  grant,  bargain,  and  sell,  as  well  as  assign."  A  cove- 
nant to  stand  seised  to  uses  has  been  held  a  lease :  Right  d.  Basset 
V.  Thomas  (2).  Also,  a  covenant  that  one  should  enjoy  certain 
premises  during  "  a  term  "  of  years,  the  word  "  term  "  being 
construed  to  signify  the  time  as  well  as  the  interest :  Wright  v. 
Cartwright{s),  Those  authorities  show  that  there  was  a  good 
re-creation  of  the  term  in  the  defendant ;  and  consequently  he  is 
liable  on  the  covenants. 

WatsoTiy  contra  : 

The  assignment  to  the  plaintiff  by  way  of  mortgage  caused  a 
merger  of  the  term  originally  created.  The  defendant  covenants 
to  pay  the  rent  reserved  by  the  recited  indenture;  and  all  the 
covenants  to  be  performed  on  his  part  being  only  in  respect  of  that 
lease  which  has  ceased  to  operate,  the  covenants  are  gone.  Pitman 
V.  Woodbury  {4)  decided  that  no  action  can  be  maintained  on  a 
covenant,  where  the  term  to  which  the  covenant  was  annexed  never 
was  created. 

(Pabke,  £. :  The  ground  of  that  decision  was,  that  the  covenantor 
never  had  the  consideration  for  which  ha  stipulated ;  and  though 
[  *i^d  ]  he  occupied,  it  *was  not  under  the  lease,  but  under  a  distinct  yearly 
demise.  Here  it  is  argued  that  the  assignment  to  the  defendant 
operated  as  a  resuscitation  of  the  lease,  and  if  so,  he  has  got  his 
quid  pro  quo.) 

The  indenture  is  not  pleaded  as  a  lease,  but  as  an  assignment. 
The  word  "  grant"  is  not  used  in  it;  and  the  words  "  assigned  and 
set  over  "  show  that  it  was  intended  to  operate  as  the  transfer  of 
an  existing  term,  and  not  to  create  a  new  lease.     There   is  no 

(1)  y  R.  R.  581  (9  East,  366).  (3)  1  Burr.  284. 

(2)  3  Burr.  1441.  (4)  77  B.  B.  637  (3  Ex.  4). 
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implied  covenant  for  quiet  enjoyment  during  the  term.  The  stipu-  Cottbis 
.lation  is  not,  that  the  defendant  shall  hold  for  fifty -five  years  riohabosok. 
absolutely,  but  for  the  residue  of  a  term  of  fifty-five  years  originally 
granted  by  another  lease,  and  which  might  possibly  become  void 
by  cesser  or  forfeiture.  It  is  true  that  a  mere  license  to  enjoy  a 
piece  of  land  for  a  certain  period  may  amount  to  a  lease ;  but  a 
covenant  by  a  mortgagee  with  a  mortgagor  that  the  former  will  not 
take  the  profits  until  default  of  payment,  or  that  the  latter  shall 
take  the  profits  until  default  of  payment,  is  no  good  lease :  Shep. 
Touch,  p.  272 ;  Doe  d.  Boylance  v.  lAghtfoot  (1).  The  authorities 
collected  in  Smith's  Lead.  Gas.,  vol.  1,  p.  88  g,  show  that  where  a 
termor  transfers  his  whole  interest,  that  operates  as  an  assignment 
and  not  as  a  lease.  Where  indeed  the  apparent  intention  of  the 
parties  is  to  make  an  independent  lease,  such  a  construction  will 
be  put  upon  the  words,  though  informal,  as  to  eflEectuate  that  object; 
but  where,  as  here,  an  assignment  only  is  contemplated,  there  is 
no  reason  for  construing  the  instrument  as  a  lease.  Perhaps  the 
defendant  might  be  responsible  in  another  form  of  action,  but  he 
has  not  committed  any  breach  of  the  covenants  contained  in  the 
first  lease. 

Phipsoftf  in  reply: 

The  argument  founded  on  the  language  of  the  covenant  to  pay 
**  the  rent  reserved  by  the  recited  indenture  "  is  of  no  weight,  for 
those  words  are  used  only  by  way  of  designation.  It  resembles  the 
case  where  *a  lease  has  expired  by  effluxion  of  time,  and  the  parties  [  150  ] 
make  a  new  lease,  referring  to  the  former  merely  to  identify  the 
amount  of  rent.  The  word  **  term  "  means  only  the  period  during 
which  the  defendant  is  to  hold. 

(Pabke,  B.  :  Suppose  the  defendant  had  been  evicted  during  the 
term,  would  he  have  had  any  remedy  ?) 

The  parties  meant  that  there  should  be  a  lease  without  any  cove- 
nant for  title.  Pitman  v.  Woodbm-y  is  inapplicable,  because  there 
the  defendant  did  not  enjoy  the  premises  under  the  lease,  and 
therefore  was  not  liable  on  the  covenants  contained  in  it. 

Cur.  adv.  wit. 

The  judgment  of  the  Court  was  now  delivered  by 
(1)  58  B.  B.  813  (8  M.  &  W.  553). 
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Co'jTEK       Parkb,  B.,  (after  stating  the  pleadings) : 

r. 
Richardson.       On  the  argument  of  this  case  the  plea  was  given  up,  and  the 

question  was  whether  the  declaration  was  sufficient.  Mi\  Phipson 
for  the  plaintiff  conceded,  and  properly,  that  on  the  face  of  the 
declaration  the  term  of  fifty-five  years  appeared  to  be  merged,  by 
the  lessor  taking  an  assignment  of  the  whole  term,  though  by  way 
of  mortgage ;  but  he  contended  that  the  effect  of  the  conveyance 
to  the  defendant  was  to  create  a  new  term  of  the  same  duration  as 
the  unexpired  part  of  the  old  term,  and  that  the  defendant's  cove- 
nants to  pay  the  reserved  rent,  and  to  repair  during  the  residue  of 
that  term,  were  good  in  law ;  and  we  are  of  that  opinion. 

The  plaintiff,  the  lessor,  by  the  deed  set  out  in  the  declaration, 
in  consideration  of  500{.  paid,  bargains  and  sells  the  tenements,  of 
which,  by  reason  of  the  merger  apparent  on  the  face  of  the  deed  he 
must  be  taken  to  be  seised  in  fee,  for  all  the  residue  of  the  term  of 
fifty-five  years  after  the  25th  of  June  preceding  the  date  of  that 
deed.  There  is  no  doubt  that  a  valid  term  might  be  created  de 
novo  by  the  bargain  and  sale  for  money,  and  the  only  question  is, 
whether  the  use  of  the  word  "  term  "  is  to  prevent  their  operation, 
[  •isi  ]  by  reason  that  that  term  had  altogether  ceased.  *We  are  very 
glad  to  find  that  there  is  ample  'authority  to  enable  us,  on  legal 
grounds,  to  construe  this  instrument  so  as  to  give  effect  to  the 
intention  of  the  parties.  Tlie  word  **  term "  according  to  the 
opinion  of  Anderson,  Ch.  J.,  in  Green  v.  Edwards  (i),  maybe  taken 
''  not  only  for  the  interest  but  for  the  time ; "  and  if  so,  the  residue 
of  the  term  after  a  particular  event,  may  mean  so  many  years  as 
should  be  afterwards  to  come.  And  the  same  doctrine  was  laid 
down  by  Lord  Mansfield  in  Wright  v.  Carttvrigltt  (2).  If  we  con- 
strue the  word  **  term ''  in  this  case  to  be  the  number  of  years 
unexpired,  and  not  the  interest  in  the  tenements,  we  give  effect  to 
the  instrument,  which  would  otherwise  be  void  altogether,  and  the 
money  which  the  defendant  paid  for  his  purchase  lost.  In  the  case 
of  Denn  d.  JVilkitis  v.  Kemeys  (a),  Lord  Ellbnborough  appears  to 
have  had  no  doubt  that  there  was,  under  similar  circumstances, 
what  he  termed  a  resuscitation  of  the  term,  and  the  rest  of  the 
Court  seem  to  have  acquiesced.  It  is  apparent  on  the  face  of  the 
deed  that  both  parties  supposed  the  term  not  to  have  been  merged, 
and  that  they  were  under  an  error ;  but  it  is  clear  they  both  meant 
the  defendant  to  enjoy  the  land  for  a  certain  number  of  years,  and 

(1)  Cro.  Eliz.  216.  (3)  9  R  R.  581  (9  East,  366). 

(2)  Burr.  284. 
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that  intent  can  be  carried  into  effect,  and  the  defendant's  covenant      Cottee 
dependent  thereupon  enforced.  Richardson. 

In  the  view  we  take  of  this  case,  it  is  unnecessary  to  consider 
whether  the  Court  of  Queen's  Bench  are  right  in  the  view  they 
take  of  the  NisiPrius  decision  of  Poultney  v.  Holmes  (1),  in  the  case 
of  Pollock  V.  Stacy  (2) ;  or  this  Court,  in  that  of  Barrett  v.  Rolph, 
It  is  not  necessary  to  rely  on  the  authority  of  the  case  of  Pollock 
V.  Stacy  (2).     Therefore  there  will  be  judgment  for  the  plaintiflf. 

Jvdgment  for  the  plaintiff, 

FENN   V.   BITTLESTON  (3).  i»»i- 

^   ^  Dec.  6. 


(7  Ex.  152—160;  S.  0.  21  L.  J.  Ex.  41.) 

A.,  by  deed,  dated  the  28th  of  September,  1845,  conveyed  certain  goods 
to  B.,  subject  to  a  proviso,  that  if  he  should  pay  B.  the  sum  thereby  secured 
on  the  22nd  of  March,  1850,  or  at  such  earlier  day  or  time  as  B.  should 
appoint,  by  giving  A.  fourteen  days  notice,  and  should  pay  interest  in  the 
meantime  half-yearly,  the  conveyance  should  be  void ;  and  it  was  thereby 
agreed  between  the  parties,  that,  until  default  should  be  made  in  the  pay- 
ment of  the  principal  sum  secured  at  the  time  therein  specified,  or  the 
interest,  after  fourteen  days  notice,  it  should  be  lawful  for  A.,  his  executors 
or  administrators,  to  hold  and  enjoy  the  chattels.  A.  continued  in  posses- 
sion of  the  chattels  according  to  the  agreement  until  the  13th  of  December, 
1849,  when  he  became  bankrupt ;  and  his  assignees  (the  defendants)  on  the 
19th  of  February,  1850,  sold  the  whole  of  the  chattels  absolutely,  and  not 
merely  the  bankrupt's  interest  in  them.  No  demand  had  been  made  on  A. 
by  B.,  or  by  the  plaintiffs  (the  assignees  of  B.),  for  the  principal  money  or 
interest  in  the  meantime :  Held,  first,  that  the  deed  did  not  give  a  mere 
possession  and  use  of  the  goods  to  A.,  as  bailee  or  tenant  at  will,  but  the 
right  of  possession  and  use  for  the  term  ending  the  22nd  of  March,  1850, 
defeasible  by  non-payment  of  the  principal  or  of  the  interest,  according  to 
the  terms  of  the  deed;  but,  secondly,  that  the  sale  by  the  assignees  of  A., 
the  bankrupt,  destroyed  the  bailment ;  and,  thirdly,  that  the  sale  by  the 
assignees  was  equivalent  to  a  sale  by  the  bailee  himself ;  and  consequently, 
that  trover  would  lie  by  the  assignees  of  the  mortgagee  against  the  assignees 
in  bankruptcy  of  the  mortgagor,  for  the  conversion  by  the  sale  of  the  goods 
during  the  term. 

Trovbr  for  certain  household  goods  and  furniture.  Pleas  :  Not 
guilty  and  Not  possessed ;  upon  which  issues  were  joined. 

At  the  trial,  before  Pollock,  G.  B.,  at  the  London  sittings  after 
Hilary  Term  last,  the  following  facts  appeared :  The  property  in 
question  had  originally  belonged  to  a  Mrs.  Clarke,  who  kept  an 
hotel  at  Nottingham ;  and,  upon  her  death,  the  property  came  to 
her  two  daughters,  one  of  whom  married  a  person  of  the  name  of 
Rhoades,  and  the  other  Malpas.     On  the  20th  of  March,  1845,  an 

(1)  1  Str.  405.  [1892]  2  a  B.  202,  205,  61  L,  J.  a  B. 

(2)  72  R.  R.  504  (9  Q.  B.  1033).  709,  67  L.  T.  361,  0.  A. 

(3)  Cited,     Nyherg     v.     Handelaar 
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Fknn  arrangement  as  to  the  division  of  the  property  was  come  to  between 
BittlJcstok.  the  two  brothers-in-law,  Malpas  and  lihoades,  when  the  former, 
being  indebted  to  Rhoades  in  a  large  sum,  mortgaged  the  goods  in 
question  to  him.  This  deed,  dated  the  20th  of  September,  1846, 
and  made  between  Malpas  of  the  one  part,  and  Rhoades  of  the 
other  part,  after  reciting  that  Malpas  was  indebted  to  Rhoades  in 
1,678Z.  17«.  Id.,  and  was  unable  to  pay  the  same,  in  order  to  secure 
the  payment  thereof,  witnessed  that  Malpas  did  thereby  bargain, 
sell,  and  assign  unto  Rhoades,  his  executors,  administrators,  and 
assigns,  all  the  stock  in  trade,  fixtures,  goods,  and  chattels  described 
in  the  schedule  to  the  instrument,  with  a  proviso  that,  in  case 
Malpas  or  his  executors,  &c.,  should  pay  to  Rhoades  the  sum  of 
[  MSB  ]  i,678Z.  17«.  Id.  on  the  *22nd  of  March,  1850,  or  at  such  earlier  day 
or  times  as  Rhoades  or  his  executors,  &c.,  should  appoint  for  the 
payment  thereof,  by  a  notice  in  writing,  to  be  given  to  Malpas  or 
his  executors,  &c.,  fourteen  days  at  least  before  such  day  or  time, 
the  deed  should  be  void;  and  that,  in  the  meantime,  interest 
should  be  payable  half-yearly  on  the  principal  sum  secured  and 
remaining  unpaid.  The  deed  then  contained  a  covenant  by  Malpas 
to  pay  the  principal  sum  and  interest,  according  to  the  terms  of  the 
deed  ;  and  it  was  thereby  declared  that,  after  and  in  case  of  default 
in  payment  of  the  principal  sum  or  any  part  thereof,  contrary  to 
the  tenor  and  effect  of  the  said  proviso,  and  in  respect  of  the 
interest,  after  notice  requiring  payment  thereof,  it  should  be  lawful 
for  Rhoades,  his  executors,  &c.,  peaceably  to  take  into  his  and 
their  possession,  and  to  hold  and  enjoy,  all  the  said  goods  and 
chattels,  and  to  sell  them  &c.  And  further,  that,  until  default 
should  be  made  in  payment  of  the  said  principal  sum  according  to 
the  terms  of  the  deed,  or  until  default  should  be  made  in  payment 
of  interest  on  the  said  principal  sum,  after  fourteen  days  notice 
requiring  payment  of  the  same,  **  it  should  be  lawful  for  Malpas, 
his  executors  or  administrators,  to  hold,  make  use  of,  and  possess, 
the  goods  and  chattels  hereby  assigned,  or  intended  so  to  be, 
without  any  manner  of  hinderance  or  disturbance  of  or  by  him  the 
said  J.  Rhoades,  his  executors,  administrators,  or  assigns."  In 
1845,  Rhoades,  for  a  valuable  consideration,  conveyed  the  goods  to 
the  plaintiffs.  In  December,  1849,  Malpas,  who  was  then  the 
landlord  of  the  hotel  in  which  the  property  was,  became  bankrupt ; 
and  shortly  afterwards,  the  defendant  Bittleston  was  appointed  his 
of&cial  assignee,  and  the  other  defendants  creditors'  assignees.  On 
the  19th  of  February,  1850,  the  goods  were  sold  by  the  assignees. 
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on  the  ground  that  they  were  in  the  reputed  ownership  of  the        fbnn 
bankrupt  at  the  time  of  his  bankruptcy.     No  demand  had  been    bittlbston. 
made  by  Bhoades  or  the  plaintiffs  of  the  principal  money  or  *intereBt      [  *164  ] 
in  the  meantime  from  Malpas.    Under  these  circumstances,  the 
learned  Judge  directed  a  verdict  to  be  found   for   the  plaintiffs 
for  the  value  of  the  goods,  leave  being  reserved  to  the  defendants 
to  move  to  set  that  verdict  aside,  and  to  enter  a  verdict  for  them. 

Knowles  having  obtained  a  rule  nisi  accordingly, 

Hoggins  and  Cowling  showed  cause  (June  5,  and  Nov.  4) : 

The  plaintiffs  do  not  dispute  the  rule  of  law,  that,  in  order  to 
maintain  this  action,  at  the  time  of  the  conversion  they  must  have 
been  entitled  to  the  possession  of  as  well  as  the  property  in  the 
goods  :  Ooi'don  v.  Harper  (1),  Isaac  v.  Belcher  (2).  First :  According 
to  the  true  construction  of  the  mortgage-deed,  Malpas  merely  held 
the  goods  as  tenant  at  will.  In  Gordon  v.  Harper,  the  landlord 
had  parted  with  the  property  to  his  tenant  for  a  definite  time ;  and 
it  was  held  that  the  action  would  not  lie  against  the  sheriff  for  an 
alleged  conversion  during  the  existence  of  the  term.  Now  the 
deed  here  does  not  contain  any  negative  words  to  prevent  Bhoades 
from  seizing  the  goods  at  a  period  antecedent  to  the  22nd  of  March, 
1850.  The  concluding  clause  does  not  constitute  a  lease,  but 
amounts  in  effect  only  to  a  covenant,  by  which  the  mortgagor  holds 
the  goods  as  tenant  at  will.  If  the  deed  were  construed  to  be  a 
lease  for  a  term  certain,  the  property  would  pass  to  the  lessee  for 
a  period  of  five  years  from  the  date  of  the  assignment  to  the 
mortgagee,  which  could  never  have  been  the  intention  of  the 
parties.  The  instrument  does  not  amount  to  a  lease,  for  want  of 
certainty  of  time,  according  to  the  rule  to  be  found  in  Sheppard's 
Touchstone,  by  Preston,  2  vol.,  p.  272.  This  question  was  much 
discussed  in  Doe  d.  Parsley  v.  Day  (8),  where  the  several  authorities 
upon  the  subject  are  collected.  Where  the  *words  of  the  instru-  [  •iss  ] 
ment  show  that  it  is  the  intent  of  the  parties  that  the  one  shall 
divest  himself  of  the  possession,  and  the  other  come  into  it  for  a 
determinate  time,  the  instrument  is  in  effect  a  lease;  and  upon 
that  principle  Wilkinson  v.  Hall  (4)  was  decided ;  but  Lord 
Denman,  Ch.  J.,  in  Chapman  v.  Beecham  (5),  says  that  Wilkinson  v. 
Hall  was  questioned  in  Doe  d.  Parsley  v.  Day,  upon  the  authority 

(1)  4  E.  R  369  (7  T.  R.  9).  (4)  43  B.  B.  728  (3  Bing.  N.  0. 

(2)  5  M.  &  W.  139.  508). 

(3)  57  R.  B.  624  (2  Q.  B.  147).        (5)  61  B.  B.  373  (3  a  B.  730). 

88—2 


696  1851.    EX.    7  EX.  155—156.  [r.b. 

Fenn  of  the  passage  in  Sheppard's  Touchstone,  which  was  not  brought 
BiTTLKSTON.  to  tfao  atteutiou  of  the  Court  of  Common  Pleas.  Bradley  v.  Copley  (l) 
was  much  relied  upon  by  the  defendants  in  moving  this  rule ;  but 
the  authority  of  that  case  upon  the  question,  which  is  the  same  as 
that  now  before  the  Court,  is  extremely  doubtful,  and  indeed  it 
appears  to  have  been  scarcely  argued.  If,  then,  Malpas  was  a  mere 
tenant  at  will  under  the  deed,  the  tenancy  was  determined  by  the 
assignment  to  the  plaintiffs. 

Secondly :  Assuming  the  deed  to  amount  to  a  lease,  the  sale  by 
the  assignees  destroyed  the  bailment,  according  to  the  well-known 
rule  to  be  found  in  Co.  Litt.  71  a.  If  Malpas  had  himself  sold  the 
goods  before  his  bankruptcy,  that  would  have  destroyed  the  bail- 
ment ;  and  for  this  purpose,  therefore,  the  act  of  the  assignees  is, 
in  point  of  law,  the  act  of  the  bankrupt.  In  Oordon  v.  Harper  the 
goods  were  taken  in  execution  by  the  sheriff,  and  it  was  held  that 
the  plaintiff  did  not  thereby  become  entitled  to  the  possession  ;  but 
in  Cooper  \.  Willomatt{2)  and  Bryant  v.  Wardell{^)y  the  bailee  himself 
effected  the  sale,  and  it  was  held  that  the  bailment  was  destroyed. 

Knowles,  Crompton,  and  Aspland  in  support  of  the  rule : 

The  present  action  does  not  lie.  First:  It  is  clear  that  the 
bankrupt  did  not  hold  the  goods  as  tenant  at  will.  The  deed 
[  *166  ]  contains  a  positive  and  aflSrmative  covenant,  by  *which  he  is 
entitled  to  hold  them  for  a  term  certain,  defeasible  in  the  meantime. 
Bradley  v.  Copley  (1),  and  Wheeler  v.  Montefiore  (4),  are  express 
authorities  in  the  defendants'  favour. 

Secondly:  The  sale  did  not  determine  the  bailment.  If  the 
bailee  destroys  the  chattel,  or  does  that  which  amounts  to  a 
destruction  of  it,  the  case  would  be  different :  Bloxam  v.  Sanders  (5). 

Thirdly :  Supposing  the  deed  to  create  a  tenancy  at  will  in  one 
sense  of  the  words,  it  is  not  such  a  tenancy  at  will  as  to  bring  the 
case  within  the  rule  in  Co.  Litt.,  which  is  to  be  understood  of  a 
tenancy  at  will  in  the  strictest  sense  of  the  term,  as  for  instance, 
such  a  tenancy  as  is  created  by  a  loan.  But  this  tenancy  could  not 
have  been  determined  at  the  will  of  either  party. 

Lastly :  The  plaintiffs  should  either  have  brought  their  action 
against  the  vendee  of  the  goods  after  demand,  or  they  should  have 
declared   for  an  injury   to  their  reversion :  HaU  v.  Pickard  (6), 

(1)  1  C.  B.  685.  (4)  57  R.  B.  614  (2  Q.  B.  133). 

(2)  68  B.  B.  798  (1  C.  B.  672).  (5)  28  B.  B.  519  (4  B.  &  C.  941). 

(3)  2  Ex.  479.  (6)  3  Camp.  187. 
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Wilkinson  v.    King  (i),    Wihnshurst    v.    Bowker  (2).       They    also         Fknn 
referred  to  Hutton  v.   Bragg  (3),   M'CaHhy  v.  Abel  (4),  Howes  v.    bittlkston. 
Ball  (5),  Smith  v.  Sheriff  of  Middlesex  (6),  Newberry  v.  Colvin  (7), 
Pai?i    V.     W7ititoA:er(8),    Loeschman    v.    Machin{9),    Manders    v. 
Williams  (lO),  Rogers  v.  Grazebrook  (ii),  and  ybiiZ  v.  Harbottte  (12). 

Cwr.  adi?.  rwZt. 
The  judgment  of  the  Court  was  now  delivered  by 

Fabee,  B.  : 

This  case  was  argued  before  us  in  the  last  *Term,  on  showing       [  •isT  1 
cause  against  a  rule  for  setting  aside  a  verdict  for  the  plaintiffs  and 
entering  a  nonsuit,  on  the  ground  that  the  plaintiffs  had  no  right 
to  recover  the  chattels,  the  subject  of  the  action,  in  trover  against 
the  defendants,  the  assignees  of  a  bankrupt  of  the  name  of  Malpas. 

Malpas,  and  a  person  of  the  name  of  Bhoades,  had  married 
sisters,  and  were  entitled,  in  right  of  their  respective  wives,  to  a 
distributive  share  of  the  effects  of  their  mother,  who  died  intestate. 
The  bankrupt  and  his  wife  had  carried  on  business  with  these 
effects;  and  on  an  account  and  division  taking  place  between 
Malpas  and  Bhoades,  the  former  was  found  indebted  in  1,678Z.  and 
upwards  to  the  latter,  and  thereupon  executed  to  him  a  mortgage  of 
the  goods  and  chattels  in  question  in  this  action,  on  the  28th  of 
September,  1845.  By  the  mortgage  deed,  Malpas  conveyed  to 
Bhoades  absolutely,  subject  to  a  proviso,  that  if  Malpas  should  pay 
Bhoades  1,678Z.  on  the  22nd  of  March,  1860,  or  at  such  earlier 
day  or  times  as  Bhoades  should  appoint,  by  giving  fourteen  days 
notice  to  Malpas,  and  should  pay  interest  in  the  meantime,  the 
conveyance  should  be  void ;  and  it  was  agreed  between  the  parties, 
that  until  default  should  be  made  in  the  payment  of  the  principal 
sum  of  1,678{.  at  the  time  before  specified,  or  the  interest,  after 
fourteen  days  notice,  it  should  be  lawful  for  Malpas,  his  executors, 
and  administrators,  to  hold  and  enjoy  the  chattels.  Malpas  con- 
tinued to  keep  possession  of  the  chattels,  according  to  the  deed,  till 
the  18th  of  December,  1849,  when  he  became  bankrupt ;  and  his 
assignees,  who  were  the  defendants,  on  the  19th  of  February,  1850, 

(1)  2  Camp.  336.  (7)  33  E.  R.  437  (7  Bing.  190). 

(2)  5  Bing.  N.  C.  541.  (8)  1  Ey.  &  M.  99. 

(3)  17  B.  E.  431  (7  Taunt.  14).  (9)  20  E.  B.  687  (2  Stark.  311). 

(4)  7  E.  E.  711  (5  East,  388).  (10)  80  E.  E.  688  (4  Ex.  339). 
(o)  31  E.  B.  256  (7  B.  &  0.  481).  (11)  70  E.  E.  681  (8  Q.  B.  895). 
(6)  13  E.  E.  636  (16  East,  607).  (12)  2  Peake,  N.  P.  49. 
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Fenn        sold  the  whole  of  them-  absolutely, — not  merely  the  bankrupt's 

B1TTLR8TON.  iutorest.     No  demand  was  made  by  Rhoades  or  the  plaintiffs  for 

the  principal  money  or  interest  in  the  meantime  from  Malpas. 

Bhoades,  after  the  execution  of  the  deed,  assigned  the  goods  to  the 

plaintiffs. 

It  was  contended  on  behalf  of  the  defendants,  that,  by  the 
L  '158  ]  covenants  in  the  deed,  Rhoades  gave  an  interest  in  the  *chattels,  in 
the  nature  of  a  demise,  until  the  22nd  of  March,  1850,  defeasible 
by  a  notice,  according  to  the  terms  of  the  deed,  to  pay  at  an  earlier 
period ;  consequently,  that,  at  the  time  of  the  conversion  by  the 
sale  on  the  19th  of  February,  1850,  the  plaintiffs,  the  assignees  of 
Rhoades,  had  no  present  right  of  possession,  and  therefore  could 
not  maintain  an  action  of  trover,  on  the  principle  laid  down  in 
Oordon  v.  Harper  (1)  and  Bradley  v.  Copley  (2). 

The  plaintiffs  on  the  other  hand  contended,  that  no  interest  for 
any  time  passed  by  the  deed  to  Malpas ;  but  that  the  covenant  for 
the  enjoyment  by  Malpas  either  operated  as  a  mere  covenant,  or  at 
most  as  a  bailment  to  hold  at  will,  and  if  so,  Rhoades  might  have 
maintained  an  action  of  trover  against  the  defendants.  We  think 
that  the  effect  of  the  agreement  of  the  parties  in  this  case  was  to 
give,  not  a  mere  possession  and  the  use  of  the  chattels  to  Malpas, 
as  a  bailee,  but  the  right  of  possession  and  use  for  the  term  ending 
the  22nd  of  March,  1850,  defeasible  by  non-payment  of  the  principal 
on  fourteen  days  notice,  and  non-payment  of  the  interest  in  the 
meantime.  The  duration  of  the  time  of  holding  was  not  uncertain, 
as  it  would  have  been  had  it  been  only  until  such  notice  had  been 
given  ;  and  in  that  case  it  might  have  been  a  term  for  life  (which 
would  not  be  so  in  the  case  of  a  demise  of  land,  for  want  of  livery 
of  seisin).  But  it  has  a  certain  limit  which  it  cannot  exceed, 
namely  the  22nd  of  March.  It  is  therefore  good  as  a  grant  of  a 
term  defeasible,  as  suggested  by  Mr.  Preston  in  his  commentary 
on  the  passage  in  Shep.  Touch.  272.  It  is  too  late  to  contend  that 
the  provision  as  to  possession  was  a  mere  covenant,  after  the  cases 
on  this  subject,  concluding  with  Bradley  v.  Copley.  If,  therefore, 
these  goods  had  been  simply  taken  by  a  third  person  out  of  Malpas's 
custody  during  the  term  stipulated  for,  no  action  of  trover  could 
[  *159  ]  have  been  maintained,  because  the  plaintiffs  would  have  *had  no 
present  right  to  the  possession.  The  cases  of  Gordon  v.  Harper 
and  Bradley  v.  Copley  would  certainly  have  applied.  But  the 
learned  counsel  for  the  plaintiffs  contended,  that  if  the  bailment 
(1)  4  R.  R.  369  (7  T.  R.  9).  (2)  1  C.  B.  6So. 
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was  for  that  term,  it  was  put  an  end  to  by  the  act  of  the  assignees        Fskn 
(whose  act  for  this  purpose  is  the  same  as  that  of  Malpas  himself),    bittlbston. 
in  selling  the  chattels  absolutely  before  the  22nd  of  March,  1850, 
and  so  preventing  themselves  from  returning  them  at  the  end  of 
the  term,  and  that  such  sale  was  itself  a  conversion ;  and  we  are 
of  that  opinion. 

There  is  no  reported  case  exactly  like  the  present.  In  that  of 
Biyant  V.  Wardell  (i)>  the  chattels  were  bailed  for  a  time  certain, 
and  trover  was  held  to  lie  by  the  bailor,  because  the  bailee  had  done 
what  was  equivalent  to  the  destruction  of  the  chattels,  and  so 
brought  himself  within  the  principle  laid  down  by  Lord  Coke  in 
Go.  Litt.  71  a,  namely,  "  That,  if  one  lends  oxen  to  another  to 
plough  his  land,  and  he  kills  them,  the  owner  may  have  trespass, 
or  trespass  on  the  case,  at  his  election."  In  some  cases,  the  bail- 
ment has  not  been  for  a  time  certain,  as  in  YotU  v.  HarbotUe  (2), 
where  a  carrier  was  held  liable  in  trover  for  a  mis-delivery.  So  in 
WUkimon  v.  King  (3),  Loeschman  v.  Machin  (4),  and  Cooper  v. 
Wiliomatt  (6),  it  would  rather  seem  that  the  bailment  was  for  a  time 
certain,  viz.  in  each  case  from  week  to  week ;  no  distinction,  how- 
ever, appears  to  have  been  made  by  the  Court  between  such  a 
bailment  and  one  at  will.  But  it  was  held,  that  the  act  of  the 
bailee  in  doing  a  thing  entirely  inconsistent  with  the  terms  of  the 
bailment,  though  not  amounting  to  a  destruction  of  the  chattel, 
was  a  determination  of  the  lawful  bailment,  and  caused  the  pos- 
sessory title  to  revert  to  the  bailor,  and  entitled  him  to  maintain 
an  action  of  trover.  It  is  true  that,  if  it  had  been  done  by  the 
bailee  animo  furandi,  it  could  not  have  been  *punishable  as  a  [*160] 
larceny ;  because,  being  lawfully  in  possession  of  the  chattel,  the 
taking  it  would  not  be  either  a  trespass  vi  et  armis  or  felony,  unless 
the  nature  of  the  article  had  been  changed,  as  by  breaking  open  a 
bale ;  the  reason  for  which  distinction  is  somewhat  subtle,  but  is 
fully  explained  in  the  Year  Book,  13  Edw.  IV.  fol.  9  b,  namely, 
that  the  possession  of  the  article  in  its  original  state  was  with  the 
consent  of  the  bailor,  and  therefore  lawful;  but  there  was  no 
consent  to  the  possession  of  the  article  in  its  altered  state,  so  that, 
after  the  alteration,  the  bailment  was  determined.  But,  although 
the  delivery  of  the  chattels  to  a  third  person  in  their  entire  state 
would  not  have  been  felony,  that  delivery,  at  all  events,  under  an 

(1)  2  Ex.  282.  (4)  28  R.  B.  687  (2  Stark.  311). 

(2)  2  Peake  N.  P.  49.  (5)  68  R  R.  798  (1  C.  B.  672). 

(3)  2  Camp.  335. 
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Fekn        absolute  sale,  was  wrongful  nevertheless ;  for  the  contract  between 

BiTTLKSTON.   thoso  partlos  never  meant  to  authorise  Malpas,  his  executors  or 

administrators  (not  assigns)  to  do  more  than  use  the  chattels,  and 

not  to  give  the  use  to  a  third  person,  certainly  not  for  a  longer 

period  than  his  own  term.    The  transfer  of  the  property  absolutely 

to  a  stranger  was,  therefore,  unquestionably  wrong,  and  it  operated 

as  a  disclaimer  of  tenancy  at  common  law.    We  are  of  opinion, 

therefore,  that  the  plaintiffs  are  entitled  to  recover,  and  that  the 

rule  must  be  discharged. 

R^de  discharged. 


1852.  JAMES   V.  The  HON.   W.   E.   COCHRANE  (l). 

'^!!l!^*  (7  Ex,  170—184;  S.  C.  21  L.  J.  Ex.  229.) 

I'-'^j  An  indenture  of  lease,  by  which  certaLa  coal-mines  in  the  north  of 

England  were  demised  for  the  term  of  forty-two  years,  contained  the 
following  covenant  by  the  lessees:  **  And  also,  that  they  the  said  lessees, 
their  executors,  &c.,  or  their  servants  or  workmen,  should  and  would  once 
in  every  month,  or  oftener,  during  the  said  term,  at  their  own  expense, 
draw  to  bank  at  some  of  the  pits  or  shafts  of  the  said  collieries  or  coal-mines 
thereby  demised,  (provided  that  the  same  should  be  pits  or  shafts  from 
which  the  coals  of  the  thereby  demised  collieries  should  not  be  worked  by 
an  outstroke),''  i.e.,  by  means  of  pits  or  shafts  upon  the  surface  of  the 
adjoining  mines — **  and  lay  in  some  convenient  place  in  that  behalf,  upon, 
the  said  lands  and  premises  of  the  said  lessors,  for  the  said  lessors,  their 
heirs  or  assigns,  all  the  manure,  compost,  and  dung,  to  be  made  and  bred 
by  the  horses  employed  under  ground  in  working  the  said  demised  collieries, 
and  should  spend  and  bestow  so  much  thereof,  and  of  all  such  dung,  manure, 
compost,  &c.,  as  should  be  made,  bred,  or  arise  in,  under,  or  upon  the  said 
estate,  lands,  and  premises  of  the  said  lessors,  or  any  part  thereof,  as  might 
be  necessary  for  that  purpose,  in  dressing  and  manuring  any  lands  or 
groimds  which  they  the  said  lessees,  their  executors,  &c.,  or  any  of  them, 
might,  during  the  said  term  thereby  granted,  occupy  as  tenants  to  the  said 
lessors  or  either  of  them,  their  or  either  of  their  heirs  or  assigns."  The 
lease  contained  various  clauses  which  spoke  of  the  pits  or  shafts  to  be  sunk 
on  the  demised  premises,  but  did  not  contain  any  express  covenant  by  which 
the  lessees  were  either  bound  to  sink  a  pit,  or  to  work  the  mines ;  and  it 
was  also  doubtful  whether  the  lessees  were  empowered  to  work  the  demised 
mines  by  ''outstroke :  "  Held,  that  no  covenant  could  be  implied  from  the 
preceding  covenant,  which  imposed  upon  the  lessees,  upon  the  mines  being 
worked,  and  manure  being  made  within  them,  the  obligation  of  sinking  a 
pit  or  shaft  upon  the  demised  lands,  although  they  might  be  liable  for  a 
breach  of  covenant  in  working  the  mines  by  outstroke. 

GoTENANT.  The  declaration  stated,  that  the  plaintiffs,  on  the 
6th  of  October,  1824,  by  indenture,  demised  to  the  defendants  a 
certain  estate  in  the  parish  of  Houghton-le-Spring,  in  the  county  of 
Durham,  and  all  the  collieries  and  seams  of  coal  within  and  under 

(1)  AfiGjmed  in  the  Exchequer  Chamber :  see  8  Ex.  556. 
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that  estate.     This  deed  contained  clauses  by  which  full  liberty  and       Jambs 
power  was  giyen  to  the  lessees  to  dig,  sink,  work,  &c.,  to  make  pit    Cochrane. 
and    pits,    and    dig  trenches,   &c.,   to    get    the    coal,  with    also 
sufficient    way   leave   or  liberty   of  passage   over   the   lands  to 
carry  away  the   coals,  and   also  to   erect  cabins    for   the   work- 
men, and   all   needful   engines,    &c. ;    and   also   full   power   and 
liberty  *to  the  lessees,  their  executors,  &c.  from  time  to  time,  and       [  'ni  ] 
at  all  times  during  the  continuance  of  the  demise,  to  make,  drive, 
and  use  such  outstroke  or  outstrokes,  drift  or  drifts,   or  other 
communications,  not  exceeding  the  breadth  of  four  yards  each, 
within  and  through  the  barrier,  bulk,  or  warren  of  coal,  thereby 
covenanted  as  thereinafter  mentioned  to  be  left  unworked  of  the 
said  colliery  adjoining  to  any  other  colliery  which  they  then  were, 
or  should  at  any  time  thereafter  during  the  continuance  of  the 
demise,  become  possessed  of,  or  in  which  they  should  have  any 
interest,  as   should  be  thought  necessary  or  convenient  by  the 
lessees,   their  executors,   &c.   for   the  effectual  winning  of  such 
adjoining  colliery,  and  for  the  purpose  of  bringing  and  conveying 
under-ground  the  coals  which,  at  any  time  during  the  continuance 
of  the  demise,  should  be  wrought  or  gotten  by  them  within  or  out 
of  such  adjoining  colliery,  and  which  should  be  thought  fit  or 
convenient  to  be  brought  and  conveyed  under-ground  from  such 
adjoining  colliery  unto  and  into  the  colliery  demised,  or  the  shafts 
or  workings  thereof ;  and  thereby  and  by  such  outstroke  or  out- 
strokes, drift  or  drifts,  or  other  communications,  to   bring  and 
convey  under-ground  from  such  adjoining  colliery  unto  the  colliery 
demised,  or  the  shafts  or  workings  thereof,  and  carry  away  all  such 
coals  as  should  by  them  be  wrought  or  gotten  within  or  out  of  such 
adjoining  colliery ;  and  also  to  draw  to  bank  at  any  of  the  pit  or 
pits,  sunk  or  to  be  sunk  by  them  in  any  of  the  lands  aforesaid, 
coals  out  of  such  adjoining  colliery  in  such  manner  as  the  lessees 
should  think  fit,  such  outstrokes  to  be  stopped  up  (if  practicable)  at 
the  end  of  the  term,  saving  to  the  lessors  the  right  to  pass  over  the 
wagon  ways  on  the  demised  premises,  &c. :  Habendum  for  the  term 
of  forty-two  years  from  the  date  of  the  lease ;  the  lessees  to  pay  to 
the  lessors  yearly  for  the  first  two  years  of  the  term  the  rent  of  208. 
for  every  ton  of  merchantable  coals  of  &c.  (naming  the  coal) ;  and 
lis.  6d,  a  ton  of  every  other  coal  (except  coal  used  in  the  engines, 
&c.),  which  should  be  gotten  during  the  first  two  years,  *not       [  '*172  ] 
exceeding  1,000  tons  a  year ;  and  22«.  and  lis,  6d.  a  ton  (as  before) 
for  each  ton  gotten  exceeding  that  amount ;  and  also  paying  yearly 
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Jamks  during  the  remainder  of  the  term  the  sum  of  1,000J.  yearly  for 
CJocHRANE.  such  number  of  tons  of  merchantable  coal,  to  be  gotten  out  of  the 
demised  collieries,  as,  at  the  rate  of  20«.  and  17$.  6d.  a  ton  respec- 
tively, would  amount  to  1,000Z.,  whether  the  coal  should  be  gotten 
or  not ;  and  also  paying  yearly  during  the  remainder  of  the  term 
above  the  certain  yearly  rent  of  1,000Z.  the  further  rent  of  22».  and 
17s.  6(2.  a  ton  respectively  (as  before  mentioned),  above  the  number 
of  tons  for  which  the  yearly  rent  of  1,000Z.  was  reserved,  payable 
half  yearly ;  and  also  paying  the  further  clear  rent  of  Is.  6d.  per 
ton  of  coal,  which  by  the  lessees  should  during  the  term  be  gotten 
from  and  out  of  any  collieries  adjoining  the  demised  colliery,  by 
virtue  of  all  or  any  of  the  liberties,  powers,  and  privileges  granted 
by  the  indenture,  and  which  should  be  drawn  to  bank  in  any  of  the 
said  lands  of  the  lessors,  the  rent  or  sum  of  7«.  6d.  per  ton  to 
include  outstroke  rent,  shaft  rent,  and  way  leave  rent ;  but  in  case 
the  coals  to  be  gotten  out  of  such  adjoining  collieries  should  be 
gotten  by  means  of  pits  in  such  adjoining  collieries,  and  the  water 
should  be  conveyed  therefrom  through  the  demised  collieries,  the 
lessees  were  to  pay  the  lessors  a  water-course  rent  of  2«.  6^. 
annually.  And  the  lessees  covenanted  to  pay  40«.  annually  per 
acre  for  ground  taken  for  or  injured  by  pit  room,  &c. ;  with  a 
proviso  that,  in  case  the  rents  after  demand  should  be  for  forty 
days  in  arrear,  the  lessors  should  have  the  power  to  distrain  all 
coals  that  should  be  found  at  or  in  any  of  the  pit  or  pits  of  the 
demised  colliery,  and  all  horses,  &c.  which  should  be  at  or  used  on 
the  premises.  The  deed,  after  various  clauses,  contained  a  covenant 
by  the  lessees,  "  that  they,  their  executors,  &c.,  should  and  would, 
in  working  and  carrying  on  the  colliery  and  coal  mines,  seams,  and 
seam  of  coal  thereby  demised,  leave  unwrought  sufficient  square 
walls  or  pillars  of  coal  for  the  support  of  the  roof,  and  for  the 

[  MTS  ]  working  and  preserving  of  the  remaining  part  *of  the  coal  in  the 
said  colliery  and  coal  mines  thereby  demised,  and  for  the  keeping 
open  the  drifts  and  watercourses  thereof ;  and  for  preventing  any 
thrust  or  creek  from  damaging  the  shafts,  air  courses,  and  water- 
courses of  the  said  coal  mines  tliereby  demised ;  and  should  and 
would,  at  all  times  during  the  said  term  thereby  demised,  work  all 
and  every  the  said  colliery  and  coal  mines,  seam  and  seams  of  ooal 
thereby  demised,  in  and  according  to  the  best  and  most  approved 
method  then  adopted  and  used  in  the  working  of  the  collieries  and 
coal  mines,  and  should  not  nor  would,  at  any  time  or  times  during 
the  continuance  of  the  said  term  thereby  demised,  work  the  walls 
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or  pillars  of  coal  so  to  be  left  unwrought  as  aforesaid."  The  deed  Jambs 
also  contained  the  following  covenant,  by  which  the  lessees  cove-  coohrank. 
nan  ted  that  "  they,  their  executors,  <fec.,  or  their  servants  or 
workmen,  should  and  would  once  in  every  month  or  oftener  during 
the  said  term  at  their  own  expense  draw  to  bank  at  some  of  the 
pits  or  shafts  of  the  said  collieries  or  coal  mines  thereby  demised, 
(provided  that  the  same  should  be  pits  or  shafts  from  which  the 
coals  of  the  thereby  demised  colliery  should  not  be  worked  by  an 
outstroke),  and  lay  in  some  convenient  place  in  that  behalf  upon 
the  said  lands  and  premises  of  the  said  lessors  for  the  said  lessors, 
their  heirs  or  assigns,  all  the  manure,  compost,  and  dung  to  be 
made  and  bred  by  the  horses  employed  under-ground  in  working 
the  said  demised  collieries  ;  and  should  spend  and  bestow  so  much 
thereof,  and  of  all  such  dung,  &c.,  as  should  be  made  or  bred  or 
arise  in,  under,  or  upon  the  said  estate,  lands,  and  premises  of  the 
said  lessors,  or  any  part  thereof,  as  might  be  necessary  for  that 
purpose,  in  dressing  and  manuring  any  lands  or  grounds  which  the 
said  lessees  &c.  might,  during  the  said  term,  occupy  as  tenants  to 
the  said  lessors  : "  and  further,  that  the  lessees  should  and  would, 
from  time  to  time  and  at  all  times  during  the  demise,  sufficiently 
fence  the  pits  and  shafts  to  be  sunk  in  any  of  the  demised  lands ; 
and  also  that  the  ^lessees  would  deliver  up  to  the  lessors  at  the  end  [  *174  ] 
of  the  term  all  such  pits,  &c.  And  the  lessors  covenanted,  that  the 
lessees  might  work  any  of  the  seams  of  coal  they  might  think  fit ; 
and  also  that  the  lessees  might,  during  the  demise,  by  such  out- 
stroke or  outstrokes,  drift  or  drifts,  as  might  be  so  made  as  afore- 
said, bring  and  carry  under-ground  from  the  demised  colliery  unto 
any  adjoining  colliery,  of  which  the  lessees  might  then  or  thereafter 
be  possessed  or  have  an  interest  in,  or  to  the  shafts  or  workings 
thereof,  all  coals  &c.,  as  should  be  gotten  by  the  lessees  within  the 
demised  colliery,  without  paying  to  the  lessors  any  outstroke  rent 
for  the  same,  such  rent  (if  any)  being  payable  to  the  owners  of  the 
adjoining  colliery. 

The  declaration  then  set  out  another  deed  between  the  parties  of 
the  11th  of  March,  1825,  whereby  {inter  alia)  the  lessees  were 
empowered,  in  case  they  should  have  expended  5,(X)0/.  in  sinking 
a  pit  or  pits  in  the  demised  lands,  or,  in  case  the  demised  collieries 
should  become  incapable  of  being  worked  at  a  profit,  to  determine 
the  lease  at  the  end  of  the  fourth,  seventh,  tenth,  (and  other  years 
therein  mentioned)  of  the  term. 

The  eleventh   breach   alleged   that,  after  the  making  of  the 
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Jambs  indentures  and  during  the  continuance  of  the  term,  and  at  times 
CocHRANB.  respectively  more  than  a  month  before  the  commencement  of  the 
suit,  certain  manure,  &c.,  was  made  and  bred  under  the  said  estate 
in  the  demised  colliery  by  horses  employed  by  the  defendants  under- 
ground in  working  the  collieries ;  and  that  the  said  manure,  &c., 
could  not  be  drawn  to  bank  &c.  on  the  said  lands  otherwise  than 
by  means  of  some  pit  or  shaft ;  and  that  there  was  not  any  pit  or 
shaft  of  the  said  colliery  from  which  the  coals  of  the  said  demised 
colliery  were  not  worked  by  an  outstroke ;  and  that  although,  after  the 
said  manure,  &c.,  had  been  bred,  a  reasonable  time  had  elapsed  &c. 
for  the  defendants  to  have  made  a  pit  or  shaft  on  the  said  demised 
colliery,  from  which  the  coals  thereof  would  not  have  been  nor 
[  *175  ]  *  would  be  worked  by  an  outstroke,  yet  the  defendants  had  not 
made  such  pit  or  shaft  &c. ;  by  reason  whereof  the  said  manure  so 
made  &c.  could  not  be  and  was  not  at  any  time  drawn  to  bank  &c. 
General  demurrer,  and  joinder. 

Manisty  {Hugh  HiU  with  him)  in  support  of  the  demurrer, 
contended,  that  although  manure  had  been  bred  within  the  demised 
mines,  the  lessees  were  not  bound  to  make  a  pit  upon  the  premises; 
that  the  deed  did  not  contain  any  express  covenant  to  that  effect, 
and  that,  as  the  obligation  would  cast  much  expense  upon  the 
lessees,  the  covenant  could  not  be  introduced  by  implication ;  that 
the  covenant  itself,  upon  which  the  breach  was  assigned,  gave  the 
lessees  the  power  of  working  the  mines  by  "  outstroke,"  namely,  by 
means  of  pits  upon  the  adjoining  premises;  but  that,  if  no  such 
power  was  given,  still  the  lessees  would  only  be  liable  for  a  breach 
of  their  lease  by  so  working  the  mines ;  that  the  lease,  no  doubt, 
contemplated  the  case  of  pits  being  on  the  premises ;  that  by  the 
term  "  barrier  "  in  one  of  the  clauses  of  the  lease,  was  meant  an 
ungotten  portion  of  the  coals,  to  be  left  to  protect  the  mines  against 
water — that  the  lessees  were  at  liberty  to  get  the  coal  of  the 
demised  premises  by  outstroke,  or  they  might  use  the  demised 
mines  for  the  purpose  of  getting  coal  on  an  adjoining  estate  by 
passing  through  the  demised  mines,  by  breaking  the  barrier  from 
the  outside ;  that  the  lessees  were  not  bound  to  work  the  mine  at 
all,  although  they  were  under  the  obligation  of  paying  after  the 
expiration  of  the  two  first  years  of  the  lease  the  stipulated  minimum 
rent  of  1,000Z.  per  annum,  and  that  the  second  instrument  into 
which  the  parties  had  entered  supported  this  view  of  the  defendants' 
construction  of  the  first  lease. 
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Aspland  (Atherton  with  him)  contra,  contended  that,  upon  the       Jamkb 
manure  being  made  within  the  demised  mines,  the  lessees  were    coohbanb. 
bound  to  make  a  pit — that  such  was  the  *true  construction  of  the       [  ♦ire  ] 
covenant  appeared  from  various  clauses  in  the  instrument  which 
had  reference  to  a  pit  or  pits  sunk  upon  the  premises ;  that  the  non- 
payment of  rent  for  the  two  first  years  of  the  term  afforded  an 
argument  that  that  time  was  given  for  getting  at  the  coal,  and  there- 
fore that  the  mines  were  to  be  worked ;  and  that,  as  the  deed  did  not 
give  the  lessees  the  power  of  working  the  demised  mines  by  outstroke, 
they  were  to  be  worked  by  pits  upon  the  premises  (i). 

Manisty  was  not  called  upon  to  reply. 

Pollock,  C.  B.  : 

I  am  of  opinion  that  the  plaintiffs  are  not  entitled  to  judgment; 
and  I  so  express  myself,  as  I  find  it  more  dif&cult  to  say  to  what 
the  plaintiffs  are  entitled,  than  to  point  to  the  precise  defence.  It 
appears  to  me  to  be  clear,  that  if  the  parties  had  intended  that  a  pit 
should  be  made,  or  that  the  mine  should  be  worked  at  all  events, 
they  would  have  provided  for  those  events  by  distinct  and  express 
covenants.  It  appears  to  me  to  be  clear,  that  the  expression,  that 
they  **  would  at  all  times  work  the  said  colliery  according  to  the  besti 
and  most  approved  method,"  must  be  read  and  understood  as  sub- 
ject to  the  introductory  terms  in  the  clause,  "  in  working  and 
carrying  on  the  colliery."  I  do  not  find  any  absolute  covenant  to 
work  the  mine,  or  to  make  a  pit.  (His  Lordship  read  the  covenant 
upon  which  the  breach  was  assigned.)  I  own  I  have  very  considerable 
difSculty  in  saying  what  that  covenant  means.  And  I  have  still 
greater  dif&culty  in  saying  what  is  the  meaning  of  the  breach  itself. 
If  read  literally,  it  may  mean  that  every  pit  or  shaft  of  the  colliery 
was  worked  by  an  outstroke ;  and  if  every  pit  or  shaft  was  worked 
by  an  outstroke,  then  the  proviso  '^  that  the  same  should  be  pits  or 
shafts  from  which  coals  should  *not  be  worked  by  an  outstroke,"  [  ^^^^  ] 
would  immediately  apply,  for  then  it  was  worked  by  an  outstroke, 
and  therefore  the  covenant  really  would  not  be  broken,  and  it 
appears  to  me  it  ought  to  be  read  in  that  way.  But  then  the 
breach  proceeds  to  contain  a  further  allegation.  (His  Lordship  read 
it.)  But  I  cannot  find  any  covenant  which  supports  the  latter  part 
of  the  breach,   and,   as   that  is  so,   the  plaintiff  has  failed  in 

(1)  He  referred  to  IFcWv.  P/umTner,      construed  most  strictly  against   the 
21  B.  B.  479  (2  B.  ft  Aid.  745),  to  show      party  stipulating, 
that  the  words  of  a  covenant  are  to  be 
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James       supporting  it,  and  consequently  the  defendants  are  entitled  to  our 
CooHBANB.    judgment. 

Parke,  B.  : 

I  am  of  opinion  that  the  defendants  are  entitled  to  judgment  I 
confess  that  I  am  not  entirely  free  from  doubt  with  respect  to  the 
construction  of  the  particular  covenant  as  to  the  working  of  the 
mine.  The  breach  assigned  is  upon  the  following  covenant.  (His 
Lordship  read  the  clause  upon  which  the  breach  was  assigned.) 

Now  I  think  that  this  clause,  when  taken  alone,  does  not  contain 
any  implied  covenant  on  the  part  of  the  lessees  to  make  a  pit  upon 
the  demised  premises.  According  to  the  rule  of  law  on  this  subject, 
— and  the  whole  case  turns  upon  the  application  of  that  rule — ^no 
precise  words  are  necessary  to  constitute  a  covenant ;  provided  we 
are  able  to  collect  an  agreement  by  the  parties  that  a  certain  thing 
shall  be  done,  that  will  be  sufficient  to  enable  us  to  say  that 
a  covenant  is  created.  But  we  must  be  satisfied  that  the  language 
does  not  merely  show  that  the  parties  contemplated  that  the  thing 
might  be  done,  but  it  must  amount  to  a  binding  agreement  upon 
them  that  the  thing  shall  be  done.  Now  it  is  impossible  to  read 
the  covenants  of  this  lease  without  supposing  that  the  parties  con- 
templated that  the  pits  would  probably  be  made,  for  it  cannot  be 
supposed  that  the  lessees  would  enter  into  such  a  lease  as  this  with- 
out intending  to  work  the  mines ;  and  I  think  it  appears,  from  the 
different  parts  of  this  instrument,  that  if  the  mines  were  worked, 
the  parties  thought  they  would  be  worked  by  means  of  pits  made  on 
[•178  J  the  demised  premises.  *But  the  question  is,  whether  we  can 
collect  from  the  whole  instrument,  that  there  is  a  binding  agree- 
ment that  a  pit  should  be  made.  I  think  that  the  explanation  of 
this  covenant  which  has  been  given  by  my  brother  Martin  is  quite 
satisfactory,  namely,  that  the  parties  supposed  there  would  be  a  pit 
upon  the  demised  premises,  and  therefore  they  stipulated  that  all 
the  dung  and  manure  bred  by  the  horses  in  winning  the  coal  under* 
the  premises,  which  would  of  course  be  dropped  at  some  distance 
from  the  pit,  should  at  any  rate  be  carried  there ;  that  is  to  say,  if 
a  pit  did  exist,  the  manure  should  be  carried  there ;  but  that  the 
provision  should  not  extend  to  any  pit  in  the  adjoining  colliery,  as 
that  would  be  at  a  much  greater  distance,  and  probably  some  com- 
pensation would  have  to  be  made  to  the  owner  of  such  estate  for 
outstroke  rent,  in  taking  the  thing  to  the  demised  premises.  The 
terms  now  sought  to  be  implied  by  no  means  follow  from  this 
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covenant  itBelf,  and  therefore  the  question  is,  whether  any  such       Jambs 

terms  can  be  implied  from  the  other  covenants  in  the  indenture,    oochranb. 

Now,  if  there  were  a  positive  covenant  to  work  the  mines,  I  own  I 

feel  strongly  impressed  with   the  opinion   that  there  would   be 

a  covenant  on  the  part  of  the  lessees  to  make  a  pit  for  the  purpose, 

because  the  mines  can  only  be  worked  by  means  of  a  pit  on  the 

demised  premises,  or  by  means  of  outstroke  pits ;  and  if  the  terms 

in  which  the  power  to  make  outstrokes  is  given  be  considered,  that 

power  is  given  solely  for  the  purpose  of  working  the  adjoining  estate, 

and  of  carrying  the  produce  of  the  adjoining  mines  through  the 

demised  premises,  and  from  thence  through  the  pits  of  the  demised 

premises  to  the  surface.     I  am  very  strongly  impressed  with  the 

idea,  that  such  was  the  meaning  of  the  parties  with  respect  to  making 

the  outstroke,  and,  consequently,  that  they  can  have  no  right  to  make 

the  outstroke  for  the  purpose  of  winning  the  coal  to  be  got  under  the 

demised  premises.    If  I  am  right  in  that  construction,  the  plaintiffs 

*  would  be  entitled  to  recover  from  the  defendants  for  the  breach      •[  '179  ] 

of  the  covenant  in  making  an  outstroke  for  any  purpose  other  than 

that  for  which  they  are  expressly  permitted  to  make  it  by  the  lease. 

The  question,  whether  the  plaintiffs  are  entitled  to  recover  damages 

for  the  alleged  breach  by  making  an  outstroke  through  the  barrier 

for  a  different  purpose,  must  be  decided  when  that  question  comes 

expressly  before  the  Court.     If  there  were  a  positive  covenant 

compelling  the  lessees  to  get  the  coals  under  the  demised  premises, 

I  should  come  to  the  conclusion  that  the  parties  meant  that  the 

coals  should  be  got  by  means  of  some  pit,  not  being  an  outstroke 

pit,  and  if  such  a  pit  would  necessarily  be  made  for  the  purpose — 

that  is,  upon  the  assumption  that  a  positive  covenant  exists  in  this 

agreement  to  work  the  mines  at  all  events — then,  as  I  said  before, 

there  would  be  no  doubt  that  the  parties  contemplated  that  the 

mines  should  be  worked.    But  whether  there  is  any  obligation  to 

work  the  mines,  depends  upon  the  clause  to  which  reference  has 

already  been  made.    The  clause  is  this.     (His Lordship  read  it  (]).) 

That  is  the  only  stipulation  respecting  the  working  of  the  mine. 

Now  the  first  member  of  this  covenant  appears  to  apply  only  to 

cases  where  the  lessees  do  work  and  carry  on  the  mine,  that  is, 

**  in  working  and  carrying  on  the  colliery  and  coal  mines,  seams  and 

seam  of  coal   thereby  demised.''      Those  words,   "in   working," 

probably  mean  no  more  than  that,  if  the  lessees  should  work,  they 

should  work  in  that  manner.     It  is  very   true  that  the  words 

(1)  AuU,  p.  602. 
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James       ''should  and  would  at  all  times  during  the  said  term,"  are  not 
CooHRANK.    accompanied  with  these  particular  words  "should  and  would  in 
working  and  carrying  on  the  colUery  and  coal  mines."     That  leads 
me  to  doubt  whether  the  second  member  of  the  covenant  be  not 
obligatory  on  them  to  work,  as  not  applying  to  cases  in  which  they 
chose  to  work,  but  to  those  cases  in  which  they  are  to  work  in  the 
[  *180  ]       *best  and  most  approved  method  then  adopted.    However,  I  agree 
that  the  whole  must  be  taken  together,  and  if  the  first  member  of 
this  covenant  would  have  no  application  but  to  cases  where  the 
lessees  chose  to  work,  then  all  that  follow  would  necessarily  have 
the  same  construction.     By  the  terms  of  the  lease,  during  the  first 
two  years  of  the  term,  the  lessees  are  not  responsible  for  any  rent, 
as  they  are  not  bound  to  work.     It  is  rather  a  curious  consequence, 
that  during  the  two  first  years  of  the  term,  if  they  are  not  bound 
to  work,  they  are  not  bound  to  pay  any  rent :  with  respect  to  the 
subsequent  years,  they  are  bound  at  all  events  to  pay  1,000Z.  ayear. 
There  is  no  doubt  that  the  parties  contemplated  the  working  of  the 
mines  during  the  first  two  years ;  but  they  have  not  introduced 
words  into  the  indenture  making  it  obligatory  upon  them  to  work 
at  all.     The  consequence  is,  that  as  it  is  not  made  out  to  my  satis- 
faction that  there  is  any  such  covenant  as  imposes  an  obligation 
on  the  defendants  to  make  a  pit,  I  think  that  the  defendants  are 
entitled  to  the  judgment  of  the  Court. 

Alderson,  B.  : 

I  am  of  the  same  opinion.  I  think  there  ought  to  be  a  very  clear 
and  unambiguous  covenant  to  compel  the  defendants  to  do  such  an 
act  as  is  now  sought  to  be  imposed  upon  them,  and  which  is  well 
known  to  be  one  of  the  most  expensive  and  important  in  mining 
operations ;  and  more  especially  when  we  find  that  there  is  a 
provision  contained  in  the  second  lease,  that,  if  the  parties  expend 
5,000i.  in  sinking  a  pit,  and  they  should  be  desirous  of  determining 
the  lease,  they  should  be  at  liberty  to  do  so.  Now  we  all  of  us 
know  perfectly  well  that  the  expense  of  sinking  a  pit  very  much 
exceeds  5,000i.,  and  the  liberty  of  getting  rid  of  the  lease  upon 
paying  5,000i.  in  substitution  of  a  positive  covenant  to  sink  a  pit, 
would  be  no  compensation  to  the  lessees ;  and  therefore  it  seems  to 
me  to  be  improbable  that  the  parties  intended  that  a  pit  should  be 
[  'isi  ]  sunk  at  all  events.  They  contemplated  *that  it  most  probably 
would  be  a  matter  of  convenience  that  a  pit  should  be  there ;  and 
they  seem  to  me  to  have  stipulated  that  the  lessees  should  only 
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break  out  of  the  estate  demised  for  the  purpose  of  getting  the  Jambs 
adjoining  coals.  I  am  not  satisfied  with  the  explanation  which  the  coghraxb. 
learned  counsel  for  the  plaintiffs  gives  of  the  covenant  on  which  the 
breach  is  assigned.  According  to  his  construction,  some  of  the 
terms  of  that  covenant  are  altogether  useless.  If  of  necessity  the 
coals  must  be  brought  from  some  point  within  the  demised 
premises,  they  could  not  be  coals  of  any  adjoining  colliery  worked 
by  an  outstroke.  Now,  I  think  that  the  words  ''  pit  or  shafts  of  the 
collieries  or  coal  mines  thereby  demised  "  mean  no  more  than  pits 
or  shafts  at  which  the  coals  of  the  tenant  are  to  be  brought  to 
bank ;  and  if  that  meaning  be  put  upon  the  first  words  of  the  clause, 
it  follows  that  the  same  meaning  is  to  be  given  to  the  second  part 
of  it ;  and  by  this  construction  full  effect  is  given  to  every  word  in 
the  clause.  But  then  it  is  contended,  that  the  coals  in  the  demised 
ground  cannot  be  worked  by  outstroke.  But  I  find  that  one  of  the 
clauses  of  the  lease  contains  an  additional  provision,  that  the  parties 
shall  be  at  liberty  to  work  the  coals  from  the  colliery,  and  to  carry 
them  into  any  adjoining  colliery  or  coal  mine  which  they  were  or 
should  at  any  time  thereafter,  during  the  continuance  of  the  demise, 
become  possessed  of  or  entitled  to,  paying  no  outstroke-rent  to  the 
lessors ;  seeing  that  the  proper  outstroke  rent  in  that  case  ought  to 
be  paid  to  the  people  to  whose  premises  the  coals  were  brought. 
It  is  very  true  the  words  are  ''by  means  of  such  outstroke  as 
aforesaid."  And  it  may  be  a  breach  of  that  covenant  to  make  any 
such  outstroke  otherwise  than  from  within  the  demised  mines; 
and  therefore  the  lessees  may  be  liable  to  an  action  for  damages 
for  having  done  so ;  but  I  think  that  in  that  case  the  amount  of  the 
damages,  if  any,  would  be  very  small,  seeing  that  the  amount  could 
be  no  more  *than  the  disadvantage  which  might  accrue  to  the  party  [  *182  ] 
by  his  having  his  land  liable  to  be  flooded,  in  consequence  of  the 
improper  making  of  the  opening  through  the  barrier.  Therefore, 
I  do  not  see  any  covenant  which  binds  the  defendants  to  make  any 
pit  for  the  purpose  of  bringing  the  manure  to  bank.  But  I  think 
that  the  real  meaning  of  the  lease  is,  that  if  any  manure  should  be 
brought  to  bank  upon  the  premises  in  question,  that  is,  upon  the 
surface  land,  then  it  shall  go  to  the  plaintiffs ;  and  that  the  defen- 
dants are  bound  to  keep  a  monthly  account  of  all  the  manure  so 
brought  to  bank.  If  the  manure  is  brought  to  bank  from  the 
collieries,  and  the  demised  premises  are  worked  by  outstroke,  then 
the  manure  (which  may  be  at  some  considerable  distance)  is  not 
provided  for  by  the  covenant  upon  which  the  plaintiffs  are  now 
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Jambs  proceeding.  I  quite  agree  with  what  the  Lord  Chief  Baron  has 
CooHRANB.  B^i^  upon  the  clause  about  working  the  mines,  as  I  think  that  the 
whole  clause  refers  to  the  manner  of  working;  inasmuch  as  the 
clause  provides  that  the  lessees  shall,  in  working,  leave  certain 
pillars,  and  that  they  shall  work  in  seams  according  to  the  custom 
of  the  country  ;  and  that  the  pillars,  which  were  first  provided  for, 
shall  not  be  taken  away ;  and  then  that,  in  working,  they  shall  not 
do  any  damage,  so  as  to  subject  the  mine  to  be  flooded  with  water, — 
and  so  on  in  every  case,  provided  they  should  work  at  all.  All 
these  provisions,  therefore,  have  reference  to  the  manner  of 
working.  I  do  not  see  how  a  compulsory  power  of  working  can  be 
introduced  by  an  intermediate  clause,  when  this  first  clause  is 
confined  to  the  mode  of  working,  that  is,  in  case  they  should  work ; 
and  the  third  is  still  further  restrictive  upon  the  first.  If  the  clause 
in  question  had  preceded  the  other  clauses,  I  should  have  formed  a 
very  diflferent  opinion.  If  it  had  commenced  by  saying  that  the 
lessees  shall  at  all  events,  during  the  time  in  that  respect  men- 
tioned, do  so  and  so,  there  would  be  strong  ground  for  saying  that 
[  *183  ]  a  clause  in  such  a  situation  must  have  *meant  that  the  lessees 
were  to  work  at  all  events.  But  as  it  is  situated  between  two 
others,  which  refer  merely  to  the  modes  of  working  in  case  the 
mines  are  worked,  I  am  forced  to  the  conclusion  that  the  proper 
construction  is  that  which  has  been  put  upon  it  by  my  Lord  and 
my  brother  Parke. 

Martin,  B.  : 

I  am  also  of  opinion  that  this  breach  is  bad.  The  breach  in 
substance  is,  that  the  defendants  did  not  nor  would  make  a  pit  of 
the  said  collieries  from  which  the  coals  of  the  demised  collieries 
were  not  worked  by  an  outstroke.  If  the  plaintiffs'  argument  is 
correct,  then  substantially  it  is  an  obligation  on  the  lessees  to  make 
a  pit  for  the  lessors.  Now  I  entirely  concur  in  what  has  been  said 
by  my  brother  Parke,  that,  we  must  look  through  the  deed  to  see 
whether  it  contains  anything  from  which  we  can  infer  that  there 
is  a  positive  obligation  upon  the  lessees  to  make  a  pit  The  breach, 
after  containing  a  variety  of  averments  with  respect  to  the  manure, 
concludes  by  charging  a  breach  of  a  particular  covenant,  and  therefore 
I  presume  the  plaintiffs  principally  rely  upon  that  particular  part 
of  the  deed.  Now,  upon  considering  that  part  of  the  deed,  I  have 
not  the  least  doubt  that  the  parties  did  not  thereby  intend  that  a 
pit  should  be  made.     The  covenant  contemplates  the  making  of 
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manure  by  horses  in  working  in  the  pits  ;  and  the  substantial  pro-  Jambs 
vision  of  the  covenant  is  the  same  as  if  it  had  been  that  ''the  cooubanb. 
manure  so  made  shall  be  used  upon  a  portion  of  the  land  occupied 
by  the  lessees  upon  the  surface ;  "  or  as  if  it  had  been  the  ordinary 
covenant  in  a  farm  lease,  that  the  manure  made  upon  the  land 
shall  be  used  upon  the  land.  Now  it  would  be  exceedingly 
unusual,  in  a  case  where  the  amount  to  be  expended  would  be 
as  much  as  6,000/.,  as  appears  by  one  of  the  deeds,  to  imply  a 
covenant,  where  the  parties  themselves  abstain  from  making  it  in 
express  terms ;  and  it  would  require  very  strong  words  of  implica- 
tion *to  induce  me  to  draw  any  such  conclusion.  (His  Lordship,  [  *184  ] 
after  reading  the  covenant  upon  which  the  breach  was  assigned, 
proceeded :)  If  that  covenant  had  stood  alone,  without  the  proviso, 
it  would  have  meant  that  the  lessees  were  to  bring  the  manure  to 
the  pit  by  which  they  were  to  get  the  coal,  and  to  place  it  upon  this 
land,  which  would  imply  the  bringing  of  it  from  the  bottom  of  the 
pit  to  the  surface,  which  might  be  at  a  considerable  distance,  and  to 
which  there  might  be  great  difficulty  of  access.  It  stands  upon  the 
proviso  that  the  pit  shall  be  upon  the  land ;  but  it  does  seem  to  me 
impossible  to  draw  any  conclusion  from  this  covenant  alone,  that 
any  obligation  is  cast  upon  the  lessees  to  make  a  pit  upon  the  land. 
With  respect  to  the  rest  of  the  deed,  it  seems  to  me  that  the  parties 
thought  it  likely  a  pit  would  be  made  upon  this  land,  but  they  have 
expressly  avoided  entering  into  any  express  covenant  upon  the 
subject.  If  there  had  been  any  necessity  for  working  the  coal  by  a 
pit  on  the  land,  the  lessees  would  have  made  the  pit  for  their  own 
benefit,  but  we  cannot  say  that  they  have  been  guilty  of  a  breach  of 
the  covenant  in  having  made  this  outstroke,  without  the  right  to 
make  it  by  reason  of  not  having  the  adjoining  mines.  If  they  had 
the  adjoining  mines,  I  think  they  could  legally  make  the  outstroke. 
But  even  if  they  had  made  an  outstroke  without  being  justified  in 
so  doing,  for  that  alone  they  would  be  liable  in  damages.  It  seems 
to  me  that  they  were  not  compelled  to  make  the  pit,  although  they 
may  be  liable  in  damages  for  having  made  the  outstroke;  and 
therefore  our  judgment  ought  to  be  for  the  defendants. 

Jxulgment  f(yr  the  defendants. 
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1862.  FELL   V.   GOSLIN  and  MORGAN. 

•^!li^'  (7  Ex.  18^-188;  S.  C.  21  L.  J.  Ex.  145.) 

L  ^^^  J  Assumpsit  by  the  plaintifP  against  the  defendants  jointly,  upon  the 

following  guarantee:  ''In  consideration  that  you  will  sell  to  Mr.  F.  the 
distillery  situate  at  &c.,  and  will  take  Mr.  F.'s  acoeptanoe,  to  be  dated  29th 
of  September,  1849,  for  400Z.,  (the  amount  of  the  purchase-money),  and 
interest,  payable  at  six  months  after  the  date,  we  undertake  and  guarantee 
that  the  said  sum  of  400^.  and  interest  shall  be  duly  paid  to  you  when  the 
said  acceptance  arrives  at  maturity,  in  the  proportion  of  200/.  each :  Held, 
that  the  defendants  were  severally  liable  to  the  plaintiff  to  the  extent  only 
of  200/.  each. 

Assumpsit.  The  declaration  stated,  that,  on  the  20th  of 
September,  1849,  a  certain  agreement  in  writing  was  made  by 
the  defendants  with  the  plaintiff,  signed  by  the  defendants,  in  the 
words  and  figures  following  :  **  To  Mr.  W.  Fell.  In  consideration 
that  yoa  will  sell  to  Mr.  Farren  the  distillery  and  premises  situate 
at  &c.,  and  will  take  Mr.  Farren's  acceptance,  to  be  dated  29th  of 
September,  1849,  for  400/.  (the  amount  of  the  purchase-money)  and 
interest,  payable  at  six  months  after  the  date,  we  undertake  and 
guarantee  that  the  said  sum  of  400Z.  and  interest  shall  be  duly  paid 
to  you  when  the  said  acceptance  arrives  at  maturity,  in  the  pro- 
portion of  200!.  each."  The  declaration,  after  containing  averments 
of  the  identity  of  the  parties ;  that  the  plaintiff  did  then  sell  to 
Farren  the  said  distillery,  &c.,  and  then  took  Farren's  acceptance, 
dated  &c.,  as  mentioned  in  the  agreement;  that  the  acceptance  had 
become  due  and  payable  before  the  commencement  of  the  suit; 
that  the  acceptance  was  dishonoured  &c.  when  the  same  became 
due  &c. ;  and  that  Farren  had  never  at  any  time  paid  the  plaintiff 
the  amount  of  the  acceptance  or  any  interest  thereon ;  of  all  which 
the  defendants  afterwards,  on  &c.,  had  due  notice,  and  were  then 
requested  to  pay  to  the  plaintiff  the  amount  of  the  said  acceptance, 
— alleged  that  the  defendants  had  not  nor  had  either  of  them  ever 
paid  the  plaintiff  the  amount  of  the  said  acceptance  or  any  part 
thereof,  or  any  interest  thereon,  to  the  plaintiff's  damage  &c. 

General  demurrer  by  each  of  the  defendants,  and  joinder  therein. 

The  defendants'  points  for  argument  were — that  the  action  could 
not  be  maintained  against  the  defendants  jointly,  the  undertaking 
being  not  a  joint  undertaking  for  the  payment  of  the  4001.  and 
[  *186  ]  interest,  but  a  several  undertaking  *of  each  to  pay  200Z.  That  if 
the  agreement  could  be  construed  as  an  agreement  by  the  two 
jointly,  it  was,  in  that  case,  an  undertaking  by  the  two  that  each 
should  pay  his  proportion ;  and  that,  upon  such  construction,  the 
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declaration  was  inaptly  framed,  inasmuch  as  it  ought  to  have  shown         Fkll 
a  several  default  by  each,  or  by  one  of  them,  and  a  further  breach       goslin. 
by  the  two  of  the  collateral  undertaking  to  guarantee  the  defaulting 
party. 

WiUes,  in  support  of  the  demurrer,  on  the  part  of  the  defendant 
Goslin : 

The  plaintiff  seeks,  by  joining  the  two  defendants  in  this  action, 
to  make  each  liable  to  the  extent  of  400/.  But,  by  the  terms  of  the 
guarantee,  they  are  severally  liable  to  the  amount  of  200/.  only. 
(He  was  then  stopped  by  the  Coubt.) 

WorcUworth,  contra  : 

It  is  a  general  principle  of  law,  that  if  several  persons  stipulate 
for  the  performance  of  an  act,  they  are  impliedly  bound  jointly  and 
not  severally;  and  that  there  must  be  express  words  creating  a 
several  liability,  in  order  to  render  them  separately  responsible. 
The  question  then  is,  whether  this  instrument  contains  any  such 
stipulation.  In  Byers  v.  Dobey(i)  it  was  held,  that  a  contract 
made  by  two  partners  to  pay  a  certain  sum  of  money  to  a  third 
person  equally  out  of  their  own  private  cash,  was  a  joint  contract, 
and  that  they  must  be  sued  upon  it  jointly.  That  case  is  very 
similar  to  the  present,  if  the  word  "  each  "  be  substituted  in  that 
agreement  for  the  word  "equally."  Lord  Loughborough,  Ch.  J., 
said,  "  If  one  of  them  had  died,  would  Byers  have  been  entitled 
only  to  12/.  10«.  ?  "  i.e.  to  only  a  moiety  of  the  sum  to  be  paid. 

(Pollock,  C.  B.  :  The  contract  there,  as  to  one  of  its  provisions, 
was  clearly  joint.    The  whole  question  here  is,  what  is  the  meaning 
of  the  parties,  which  is  to  be  ^gathered  from  the  language  they  have      [  *187  ] 
adopted.) 

In  Lee  v.  Nixon  (2)  it  was  held,  that  where  it  appears  upon  an 
instrument  that  a  promise  by  two  contractors  is  intended  to  be 
joint,  it  may  be  treated  as  such,  although  the  promise  be  in  terms 
several  only.  By  the  terms  of  the  present  instrument,  it  appears 
to  have  been  the  intention  of  the  parties  that  the  plaintiff  should 
have  the  joint  security  of  both  the  defendants. 

(Mabtin,  B.  :  Suppose  A.  and  B.  insure  a  ship  for  1,000/.  to  the 
(1)  1  H.  BL  236.  (2)  3  Nev.  &  M.  441. 
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Frlt.        extent  of  500Z.  each  ;  neither  party  would  be  liable  for  more  than 

GOSLIK.        500/.) 

If  the  defendants  had  expressly  stipulated  that  they  would  be 
severally  liable  only  in  200/.,  as  in  Collins  v.  Pros8er{i),  the 
defendants'  argument  would  be  correct. 

Pollock,  C.  B.  : 

I  think  this  case  is  distinguishable  from  that  of  Byers  v.  Doheyj 
where  it  is  quite  clear  that  the  contract  sued  upon  was  joint ;  and 
the  Court  accordingly  held,  that  the  defendants  ought  to  be  jointly 
sued  upon  it.  The  question  here  is,  what  did  these  parties  mean 
by  the  language  they  have  here  used  ?  I  entertain  no  doubt  what- 
ever that  they  meant  to  indemnify  the  plaintiff  to  the  extent  of 
200/.  each,  and  to  that  amount  only  ;  and  I  think  that  they  have 
expressed  their  meaning  with  great  clearness  by  the  language  they 
have  adopted.  They  are  each,  therefore,  only  liable  for  that 
amount  for  which  they  have  stipulated  by  their  guarantee.  Our 
judgment  must  therefore  be  for  the  defendants. 

Parke,  B.  : 

It  is  clear  that  the  defendants  are  only  severally  liable  to  the  extent 
of  200/.,  it  being  a  separate  contract  by  each,  upon  the  consideration 
expressed  in  the  agreement.  The  ground  of  the  decision  in  Byers 
V.  Dobey,  as  put  by  Lord  Loughborough,  is  not  so  satisfactory  as 
[  'iss  ]  that  *upon  which  it  was  rested  by  Mr.  Justice  Wilson,  who  said, 
"  The  words  *  private  cash  '  could  only  mean,  that  the  rent  should 
be  paid  out  of  the  partnership  stock ;  but  the  contract  was  joint  as 
between  Dobey  and  Bethel "  (the  two  defendants)  ''  as  relating  to  a 
third  person."  The  contract  there  was  clearly  joint  as  to  one  part 
of  it.  That  case,  therefore,  does  not  stand  in  our  way ;  and  I  think 
that,  upon  the  terms  of  this  instrument,  the  expressed  intention  of 
the  parties  is  clear. 

Aldbrson,  B.,  and  Martin,  B.,  concurred. 

Judgment  for  the  defendants. 

C,  Pollock  was  to  have  argued  for  the  other  defendant,  but  was 
not  called  upon. 

(1)  25  E.  E.  640  (1  B.  &  C,  682). 
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FRITH  AND  Others  v.  WOLLASTON.  i852. 

Jan.  19. 
(7  Ex.  194—199;  S.  C.  21  L.  J.  Ex.  108.)  

To  an  action  on  a  judgment  of  the  Supreme  Court  of  the  colony  of  the  L  *^*  J 
Cape  of  Gk)od  Hope,  the  defendant  pleaded  in  bar,  that,  before  the  recovery 
of  the  judgment,  by  an  Ordinance  of  that  colony  relating  to  the  administra- 
tion and  distribution  of  insolvents'  estates,  it  was  enacted,  that  the  Supreme 
Court  might,  upon  petition  of  the  insolvent,  accept  the  surrender  of  his 
estate,  and  place  it  under  sequestration  in  the  hands  of  the  Master  of  the 
Court;  and  that  further  execution  of  any  judgment  against  the  insolvent 
or  his  estate  should,  after  the  order  for  sequestration  had  been  lodged,  be 
stayed  during  the  pendency  of  such  sequestration ;  and  that  all  actions 
pending  against  him  for  any  debt  or  demand  proveable  against  the  estate, 
and  all  proceedings  therein  upon  any  order  being  made  for  the  sequestration 
of  such  estate,  should  be  stayed.  The  plea  then  stated  the  petition  of  the 
defendant,  the  surrender,  of  his  estate,  that  it  had  been  placed  under  seques- 
tration, that  the  plaintiffs  proved  the  amount  of  the  said  judgment  against 
the  defendant's  estate,  that  the  estate  was  distributed,  and  that  the  plain- 
tiffs received  la.  6d,  in  the  pound  on  the  amount  of  the  said  judgment 
debt :  Held,  that  the  plea  was  bad. 

Debt  on  a  judgment  of  the  Supreme  Court  of  the  colony  of  the 
Cape  of  Good  Hope. 

Plea  (in  substance),  that  before  the  recovery  of  the  judgment  an 
Ordinance  was  duly  enacted  at  the  colony  of  the  Cape  of  Good  Hope, 
by  the  Governor,  with  the  consent  of  the  Legislative  Council,  for 
regulating  the  due  collection,  administration,  and  distribution  of 
insolvent  estates  within  the  colony ;  whereby  it  was  enacted,  that  it 
should  be  lawful  for  the  Supreme  Court,  upon  the  petition  in 
writing  of  any  person  setting  forth  that  he  was  insolvent,  and 
desirous  of  surrendering  his  estate  for  the  benefit  of  his  creditors, 
to  direct  such  person  to  appear  before  it,  to  be  examined  touching 
his  insolvency ;  and,  upon  such  proof  as  the  Court  should  think  fit, 
that  the  Court  might  accept  the  surrender  of  such  estate,  and  by 
ordiBr  place  the  same  under  sequestration  in  the  hands  of  the 
Master  of  the  Court ;  that  upon  the  party  obtaining  the  order  for 
sequestration,  he  should  forthwith  lodge  it  with  the  sheriff  of  the 
colony,  who  should  register  it  and  deliver  such  order  to  the  Master 
of  the  Court,  and  that  the  Master,  when  the  order  had  been  made 
at  the  instance  of  creditors,  should  notify  it  in  the  Gazette  of  the 
colony ;  and  that  the  insolvent  should  lodge  with  the  Master  a  list 
containing  (to  the  best  of  his  knowledge)  the  names  of  his  creditors; 
and  that  the  Master,  upon  any  estate  being  placed  under  sequestra- 
tion, should  lay  an  attachment  on  the  estate ;  and  the  Ordinance 
further  enacted,  that  further  execution  of  any  judgment  ^against  [  '^^^  ] 
any  insolvent  or  his  estate  for  the  amount  of  any  debt  or  sum  of 
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FiuTH  money,  should,  after  any  order  for  sequestration  of  such  estate  had 
WoLLASTON.  been  lodged  with  the  sheriff,  be  stayed  during  the  pendency  of  such 
sequestration ;  and  that  all  actions  pending  against  any  insolvent 
for  any  debt  or  demand  proveable  against  the  estate,  and  all  pro- 
ceedings therein  should,  upon  any  order  being  made  for  the  seques- 
tration of  such  estate  in  virtue  thereof,  be  stayed.  And  it  was 
thereby  further  enacted,  that  the  Master,  after  the  estate  had  been 
sequestrated,  should  give  notice  thereof  in  the  Qazette,  and  appoint 
two  public  meetings  of  the  creditors  for  receiving  proofs  of  the 
debts,  and  for  electing  trustees  for  the  collection,  administration, 
and  distribution  of  the  insolvent's  estate  and  effects,  which  election 
might  be  confirmed  by  decree  of  the  Court.  And  the  Ordinance 
further  enacted,  that  every  order  made  for  placing  any  estate  under 
sequestration  as  insolvent,  should  in  law  divest  the  insolvent  and 
any  person  administering  his  estate  for  him,  and  vest  in  the  Master, 
for  the  purposes  of  the  sequestration,  the  present  and  future  estate, 
moveable  and  immoveable,  personal  and  real,  &c.,  wheresoever  the 
same  might  be  known  or  found ;  and  that,  upon  the  decree  of  the 
Court  being  made,  the  estate  should  vest  in  the  trustees  thereby 
confirmed  for  the  purposes  of  the  sequestration ;  and  that  upon  any 
such  trustee  being  confirmed,  he  should  forthwith  give  notice  in 
the  Gazette  of  the  sequestration,  and  of  his  appointment ;  and  the 
Master  was  required  thereupon  to  appoint  a  third  meeting  of  the 
creditors  for  receiving  proof  of  debts,  and  for  receiving  the  report 
of  the  trustees  as  to  the  condition  of  the  estate,  and  for  giving 
directions  to  the  trustees  for  the  management  thereof ;  and  that 
they  should,  within  six  months  after  their  appointment,  lay  before 
the  Master  an  exact  account,  &c.,  which  on  motion  to  the  Court 
might  be  afterwards  allowed,  which  the  Court  might  confirm ;  and 
the  trustees  should,  upon  the  demand  of  the  creditors,  distribute 

[  *J96  J  the  estate  according  thereto ;  and  that  *the  remedy  of  any  creditor 
to  obtain  payment  of  any  dividend  should  be,  during  the  continuance 
of  the  oflBce  of  the  trustees,  by  motion  to  the  Court.  The  plea  then 
averred  that,  after  the  recovery  of  the  judgment,  the  defendant, 
being  then  resident  in  the  colony  and  being  insolvent,  duly  petitioned 
the  Court,  and  was  examined,  and  the  Court  by  order  accepted  the 
surrender  of  his  estate,  and  placed  it  under  sequestration ;  that  the 
defendant  forthwith  lodged  the  order  with  the  sheriff,  and  the 
sheriff  registered  it,  and  delivered  it  to  the  Master,  who  notified  it 
in  the  Gazette,  that  the  defendant  then  lodged  with  the  Master  a 
list  of  his  creditors ;  that  the  Master  then  laid  an  attachment  on 
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the  defendant's  estate ;  that  the  Master,  by  dae  notice,  did  appoint  Frith 
two  public  meetings  of  the  creditors,  &c. ;  that  the  plaintiffs  proved  wollaston. 
the  amount  of  the  judgment  against  the  estate  before  the  Master, 
who  then  admitted  the  debt ;  that  afterwards  a  trustee  was  duly 
appointed,  whose  appointment  was  confirmed  by  decree  of  the 
Court  ;  that  afterwards  the  Master  appointed  a  third  meeting  of 
the  creditors  for  receiving  proof  of  debts,  and  for  receiving  the 
report  of  the  trustee  as  to  the  condition  of  the  estate  &c. ;  that  the 
trustee,  within  six  months,  laid  before  the  Master  an  exact  account 
of  the  estate,  and  a  general  plan  for  the  distribution  of  the  assets, 
which  was  confirmed  by  the  Court  ;  and  that  afterwards,  in  pursu- 
ance of  such  plan,  the  plaintiffs  received  a  dividend  of  Is.  6d.  in 
the  pound  on  the  amount  of  the  said  judgment  debt.  Verification. 
Demurrer,  on  the  ground  that  the  plea  was  bad,  as  being  ''  pleaded 
in  bar,  and  not  in  suspension  of  the  action."     Joinder  in  demurrer. 

WiUes,  in  support  of  the  demurrer : 

The  plea  is  bad  in  substance.  The  defendant  relies  upon  the  law 
of  the  Cape  of  Good  Hope,  without  fully  setting  out  in  his  plea  the 
whole  law  so  far  as  it  affects  the  present  matter.  The  law  as  set 
out  merely  stays  the  proceedings  upon  the  judgment  *for  the  purpose  [  •197  ] 
of  protecting  the  estate  of  the  debtor  in  the  hands  of  the  officer  of 
the  Insolvent  Court  in  the  colony ;  but  it  does  not  enact  that  it 
shall  be  taken  to  operate  as  a  satisfaction  and  discharge  of  the 
estate  or  person  of  the  debtor.  The  law  relied  upon  is  merely  a 
local  law,  which  suspends  the  proceedings  upon  the  judgment  for  a 
particular  purpose,  and  cannot  be  pleaded  in  bar  to  an  action  on 
the  judgment  in  this  country.  If  this  defence  were  allowed,  the 
debt  might  be  barred  by  the  Statute  of  Limitations.  In  Snook  v. 
Mattock  (1),  it  was  held  that,  on  a  scire  facias  to  revive  a  judgment 
against  an  executor,  it  is  not  a  good  plea  that  a  writ  of  error  is 
depending  on  the  judgment. 

Ltuih,  contra  : 

The  Court  will  not  look  out  of  the  record.  It  therefore  will  not 
assume  that  there  are  other  laws  in  force  in  the  colony  upon  this 
subject.  This  is  an  action  upon  a  foreign  judgment,  and  the  rules 
of  the  country  where  the  judgment  was  obtained  govern  all  the 
proceedings  which  may  be  taken  upon  that  judgment.  If  this  plea 
would  have  been  a  good  answer  to  an  action  on  the  judgment  in  the 

(1)  6  Ad.  &  El.  289. 
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Frith       colony,  it  must  be  equally  bo  to  an  action  in  this  country.     Now  by 
WoLLASTOK.   <ihe  l^w  of  tho  Cape  all  proceedings  upon  the  judgment  are  to  be 
stayed,  and  therefore  the  plaintiff  is  disabled  from  taking  any  legal 
proceedings  whatever  upon  the  judgment. 

(Martin,  B.  :  I  should  have  thought  that  the  defendant's  remedy 
would  be  by  application  to  the  Court  to  stay  the  proceedings,  and 
not  by  way  of  plea. 

Parke,  B.  :  The  law  does  not  enact  that  the  contract  shall  be 
void,  or  that  the  debtor  may  plead  the  law  as  a  defence  to  an  action 
upon  the  judgment.) 

Where  a  personal  action  is  suspended  by  the  act  and  consent  of  the 
party  himself  who  has  the  thing  suspended,  the  action  is  extinct 
[•J98]  and  gone  for  ever;  but  where  the  suspension  is  by  *operation  of 
law  it  acts  as  a  release  and  discharge  pro  tanto,  as  long  as  the  sus- 
pension continues,  although  the  right  of  action  may  afterwards 
revive :  2  Dyer,  139  b,  140  a.  In  the  one  case  the  right  of  action 
is  suspended  for  ever,  in  the  other  it  is  merely  suspended  for  a 
time.  There  is  no  analogy  between  the  case  cited,  namely,  where 
execution  is  stayed  by  writ  of  error,  and  the  present. 

WiUes  replied. 

Pollock,  C.  B.  : 

I  am  of  opinion  that  the  plaintiffs  are  entitled  to  judgment.  This 
is  an  action  on  a  judgment  of  the  Cape  of  Good  Hope,  to  which  the 
defendant  has  pleaded — and  the  plea  at  the  most  amounts  only  to 
this — that  the  plaintiffs'  right  to  sue  upon  that  judgment  is  sus- 
pended during  a  certain  time.  If  we  were  now  to  give  judgment 
for  the  defendant,  and  if  to-morrow  the  suspension  were  removed, 
and  the  plaintiffs  were  to  bring  an  action  upon  the  judgment,  the 
defendant  would  plead  that  he  had  obtained  judgment,  and  there 
would  be  an  end  to  the  plaintiffs'  right  to  recover.  Upon  this 
short  ground  I  think  the  plaintiffs  ought  to  succeed. 

Parke,  B.  : 

I  am  of  the  same  opinion.  Whatever  affects  the  contract  itself 
may  be  made  use  of  as  an  answer  to  an  action  upon  the  contract. 
This  is  a  judgment  obtained  abroad,  and  an  action  lies  upon  it  in 
this  country ;  and  if  any  matter  which  would  afford  a  good  defence 
to  an  action  on  the  judgment  in  that  country  would  be  available 
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here,  this  law  of  the  Cape  of  Good  Hope,  although  it  creates  a        fbith 

temporary  suspensioiir  of  the  execution  upon  the  judgment,  does  not    wollaston. 

say  that  the  debt  itself  shall  be  considered  as  satisfied,  and  therefore 

it  does  not  take  away  the  party's  remedy  on  his  judgment.     Neither 

does  the  law  say  that  the  remedy  which  the  creditor  may  have 

against  his  debtor  upon  the  judgment,  by  proceeding  upon  *it      [  ♦199  ] 

against  the  real  or  personal  estate  in  a  foreign  country,  is  gone. 

At  all  events,  it  seems  to  be  clear  that  the  law  of  the  Gape  of  Good 

Hope  cannot  be  taken  to  affect  the  debtor's  real  estate  out  of  that 

country,  which,  being  extra-territorial,  is  also  out  of  the  jurisdiction 

of  the  Court  where  the  judgment  was  obtained. 

Aldbbson,  B.,  concurred. 

Martin,  B.  : 

I  am  also  of  the  same  opinion.  The  plea  is  no  answer  to  the 
action.  At  most,  the  execution  is  stayed  during  the  pendency  of 
the  sequestration ;  and  the  plea  does  not  even  state,  that  at  the 
time  of  action  brought  the  sequestration  was  pending. 

Judgment  for  the  'plaintiffs. 


STEICKLAND  v.   SAEAJH  TUENEE(l). 

(7  Ex.  208-219  ;  S.  C.  22  L.  J.  Ex.  115.) 

E.  n.  L.,  who  resided  at  Sydney,  New  South  Wales,  being  entitled  to  an 
annuity  for  his  life,  assigned  it,  in  1847,  to  certain  trustees,  to  dispose  of 
it  for  his  benefit.  The  plaintiff  entered  into  a  correspondence  by  letter  with 
the  trustees,  upon  the  subject  of  the  purchase,  and  from  the  various  letters 
which  passed  between  the  parties,  it  appeared  that  the  terms  of  the  pur- 
chase were  not  finally  determined  upon  and  settled  until  the  28th  of 
February,  1849.  Upon  the  6th  of  that  month  the  annuitant  died.  The 
purchase  money  was  paid  by  the  plaintiff  in  ignorance  of  the  fact,  and  was 
ultimately  received  by  the  executrix  of  the  deceased :  Held,  that,  as  at  the 
time  of  the  purchase  of  the  annuity  it  had  ceased  to  exist,  the  plaintiff  was 
entitled  to  recover  back  the  whole  of  the  purchase  money  from  the  executrix, 
on  the  ground  that  the  money  had  been  paid  without  consideration. 

Assumpsit  for  money  had  and  received  by  the  defendant,  as 
executrix  of  Edward  Henry  Lane,  deceased.  Plea,  Non  assumpsit, 
and  issue  thereon. 

By  mutual  consent  and  by  a  Judge's  order,  a  case,  of  which  the 
following  are  the  material  facts,  was  stated  for  the  opinion  of  this 
Court. 

(1)  Cited,   Turner  v.   Green  [1895]      Lister  and  Son  [1895]  2  Ch.  273,  281, 
2  Ch.  205,   210,  64  L.  J.   Ch.  539 ;      64  L.  J.  Ch.  523,  C.A. 
Hudderafield    Banking    Co.   v.    Henry 


1852. 
Jan,  31. 

[208] 
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Stbickland       The  action  was  brought  to  recover  the  sum  of  9787.  11«-  under 

TuRNKB.      the  following  circumstances :  Edward  Henry  Lane,  of  Sydney,  New 

South  Wales  (the  testator),  was  entitled  for  his  life  to  an  annuity  of 

1002.  per  annum,  payable  half-yearly,  on  the  80th  of  March  and  the 

80th  of  September,  bequeathed  to  him  under  the  will  of  a  Mrs.  Way. 

The  plaintiff  was  one  of  the  executors,  and  the  residuary  legatee, 
of  Mrs.  Way. 

On  the  4th  of  June,  1847,  Mr.  Lane,  then  residing  at  Sydney, 
transferred  the  annuity  by  deed  to  Arthur  Daintrey  and  Adrian 
Daintrey,  who  resided  in  England,  to  dispose  of  as  his  trustees  and 
for  his  benefit. 

In  November,  1847,  a  correspondence  was  entered  into  between 
the  Messrs.  Daintrey  and  a  Mr.  Gookney,  the  attorney  and  agent 
of  the  plaintiff,  upon  the  subject  of  the  purchase  of  the  annuity  by 
the  plaintiff.  After  much  correspondence  on  the  subject,  the 
following  letters  passed  between  Mr.  Cookney  and  Mr.  Adrian 
Daintrey : 

"  December  16th,  1848. 

**  Deab  Sib, — I  shall  be  extremely  obliged  by  an  early  and 
definitive  answer  on  the  subject;  for  if  Mr.  Strickland  does  not 
purchase,  there  are  other  persons  ready  to  treat. 

"  I  am,  &c. 

"  J.  T.  Cookney,  Esq.  "  A.  Daintrey." 

[  209  ]  '*  21st  December,  1848. 

"  Dear  Sir, — I  fear  if  you  can  get  a  purchaser  for  much,  if 
anything,  beyond  1,000Z.  after  April  next  (as  at  that  time  another 
half-year's  annuity  will  be  due  less  a  year's  duty),  that  Mr.  Strick- 
land will  decline  treating  for  it.  My  view  is,  that  a  purchaser 
ought  to  buy  the  annuity  to  pay  6  per  cent,  at  least,  and  to  insure 
the  life  would  cost  nearly  8  per  cent.,  and  that  would  be  9  per 
cent,  for  the  purchase  money.  This  would  make  the  outside  value 
1,100Z.,  11  times  9  being  99,  and  the  expense  of  purchase  would 
far  exceed  another  IZ.  per  annum.  Supposing  Mr.  Lane  to  be 
dead  when  you  sell,  how  do  you  propose  securing  the  purchaser 
against  this  contingency?  for,  unless  the  insurance  office  would 
undertake  to  pay  the  money,  a  purchaser  cannot  be  advised  to 
part  with  his.  Most  probably  you  have  considered  these  matters, 
and  will  favour  me  with  your  sentiments  thereon. 

"  I  am,  &c. 

**  A.  Daintrey,  Esq.  "  J.  T.  Cookney." 
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**  December  22nd,  1848.  Strickland 
"  Dear  Sir, — Assuming  that  Mr.  Strickland  will  purchase,  I  am  turnkr. 
in  a  condition  immediately  to  convey,  as  I  have  a  discretion  to  sell 
as  low  as  l,000i.  I  will  do  so  if  Mr.  Strickland  will  agree  to  pur- 
chase at  that  sum.  This  agreement  to  purchase  would  of  course 
be  conditional  on  my  showing  a  good  title  to  convey.  My  brother 
is  in  practice  as  a  solicitor  in  Sydney,  and  he  is  concerned  for 
Mr.  Lane,  who,  when  I  last  heard  from  my  brother  a  short  time 
since,  was  as  well  as  ever. 

"  J.  T.  CooKNBY,  Esq.  "  A.  Daintrby." 

After  a  few  other  letters,  the  following  letters  passed  between  the 
same  parties : 

"  26th  January,  1849. 

"  Dear  Sir, — I  have  heard  from  Mr.  Strickland,  and  although 
his  full  object  will  not  be  accomplished,  he  is  willing  to  give  1,000Z. 
for  the  annuity ;  and  looking,  as  you  *say,  to  the  loose  mode  of  the  t  *^^^  ^ 
bequest,  I  think  the  offer  a  liberal  one.  If  accepted,  then  the  only 
point  to  be  considered  is,  how  the  sale  is  to  be  completed  in  the 
absence  of  proof  of  Mr.  Lane  being  alive. 

"  Yours,  &c. 

"  J.  T.  CoOKNBY." 

"  27th  January,  1849. 
"Dear  Sir, — I  accept  Mr.  Strickland's  offer  of  1,000Z.  for  this 
annuity  on  the  following  conditions :  Ist,  That  he  take  an  assign- 
ment of  the  annuity  from  myself  and  my  brother  Adrian,  under 
the  assignment  to  us,  a  copy  of  which  I  .inclose.  2ndly,  That  the 
purchase  be  completed  within  one  month  from  this  day.  Srdly, 
That  Mr.  Lane  be  at  no  expense  about  showing  a  title  to  the 
annuity,  and  that  no  deductions  be  made  on  account  of  legacy-duty 
remaining  unpaid.  4thly,  That  the  annuity,  or  a  proportion  of  it, 
be  paid  up  to  the  day  of  completion.  Probably  the  signature  of 
Mr.  Lane  to  the  original  assignment  may  be  known  to  yourself  or 
Mr.  Strickland. 

«  «  »  »  « 

"  If  the  conditions  are  acceded  to,  I  will  come  to  town  and  settle 
as  soon  as  you  are  prepared.  My  brother  Adrian  is  resident  there. 
I  shall  be  much  obliged  by  dispatch.  Proof  of  Mr.  Lane's  being 
alive  will  not,  of  course,  be  at  all  necessary. 

'*  I  am,  &c. 

"  A.  Daintrey." 
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Strickland  "  Slat  Janaary,  1849. 

TuRNKB.  "  Dear  Sir, — The  offer  I  made  had  reference  to  my  letter  of  the 
2l8t  of  December  last,  viz.  the  purchase  of  an  annuity  of  100/.,  to 
be  completed  next  April  after  the  half  year's  annuity  was  paid  and 
the  duty  satisfied,  and  having  the  balance  of  duty  181.  2s.  U. 
allowed  out  of  his  purchase  money.  This  my  client  will  be  pre- 
pared to  do  on  the  SOth  of  next  April  (1),  unless  the  money  is  an 
[  *2ii  ]  object  before,  and  *in  that  case  my  client  will  be  content  to  take  51. 
per  cent,  upon  his  purchase  money  to  the  SOth  of  April  (i),  and  give 
credit  for  the  annuity,  subject  to  the  deduction  for  legacy  duty, 

thus: 

£       t.  L 

Say  purchase  money 1,000    0    0 

Half  year's  annuity  to  SOth  April     .        .        .        .  50    0    0 

1,050     0    0 
A  year's  interest  on  181.  2s.  4td.  fourth  year's  duty   .  0  18    0 


1,050  18    0 


Deduct  Srd  year's  duty  .         .        .        .     18    2    4 

4th  ditto 18    2    4 

2  months'  interest  from  28th  Feb- 
ruary to  SOth  of  April,  l,000f.      8    6    8 

44  11     4 

£1,006     6    8 

''  If  you  are  content  with  this  arrangement  I  will  proceed  to  raise 
the  money,  and  let  you  have  the  draft  assignment  in  a  few  days. 

"  I  am,  &c. 

"  J.  T.  COOKNBY." 

"  1st  February,  1849. 
''  Dear  Sir, — If  your  letter  of  Slst  of  January  is  to  be  read  in 
connection  with  that  of  the  21st  of  December,  the  latter  certainly 
favours  the  offer  I  have  made ;  for  it  informs  me  that  Mr.  Strick- 
land would  not  give  more  than  1,000Z.  after  April,  when  of  course 
the  instalment  of  annuity  and  duty  would  have  been  paid.  I  am 
sure  that  upon  reference  to  this  letter  you  will  see  that  this  is  the  fair 
construction  of  it,  and  I  think,  therefore,  that  the  conditions  of  my 

last  letter  ought  to  be  acceded  to. 

"  I  am,  &c. 

"A.  Daintbby." 

(1)  Sic. 
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"  8rd  February,  1849.       Strioklahd 
"  Dear  Sir, — I  only  referred  you  to  my  letter  of  the  21  st  of      tum^er. 
December,  as  evidence  of  what  I  thought  the  value  of  *an  annuity       [  '212] 
of  lOOl.j  and  that  it  was  the  object  in  view.     Mr.  Strickland  does 
not,  and  did  not,  entertain  my  views,  but  considers  the  offer  made 
in  my  last  letter  very  fair  and  liberal. 

''  Mr.  S.  will  be  glad  to  know  if  the  offer  will  be  accepted,  and 
particularly  if  the  money  is  to  be  paid  this  month." 

"  Yours,  &c., 

"  J.  T.  COOKNBY." 

"5th  February,  1849. 
**Dbar  Sir, — If  Mr.  Strickland  will  not  give  more  than  you  say, 
I  must  accept  the  offer.  I  assume  of  course  that  the  last  half 
year's  annuity  has  been  paid.  I  should  like  to  have  the  draft 
assignment  as  soon  as  possible,  and  to  complete  with  all  despatch, 
as  Sir  G.  F.'s  son  is  going  out  in  about  ten  days,  and  will  take 
charge  of  my  letters  to  my  brother. 

"  I  am,  &c., 

"  A.  Daintrby." 

"  19th  February,  1849. 
''Dear   Sir, — I  have  been  expecting  the  draft  assignment  as 
promised  in  a  few  days  by  your  letter  of  the  Slst  ult.    I  hope  to 
receive  it  without  delay. 

"  I  am,  &c., 

"  A.  Daintrby." 

"  20th  February,  1849- 
''  Dear  Sir, — I  send  you  draft  assignment  and  release.    I  think 
that  the  consideration  liable  to  ad  valorem  duty  will  be978{.  Us.Od., 
if  the  money  is  paid  on  the  28th  inst.  instead  of  the  80th  of  April 
next :  what  say  you  ? 

"  I  am,  &c., 

"  J.  T.  COOKNEY." 


Amount  of  nominal  consideration 
Less  4th  year's  duty 
and  interest  on  prompt  payment 

Net  consideration     . 


£ 

8. 

d. 

18 
8 

2 
6 

4 

8 

1,000 
26 

0. 
9 

0 
0 

. 

JE973  11 

0 
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Stkicklakd  "  23rd  February,  1849. 

Tdrnbr.  "Dear  Sir, — I  return  you   draft   approved,  with  some    alight 

[2i»]       alterations.     I  propose  to  settle  at  your  office  on  Wednesday  the 

28th  inst.  at  10  o'clock,  unless  I  hear  from  you  to  the  contrary  by 

return,  and  have  made  an  appointment  with  my  brother  to  that  effect. 

I  dare  say  you  will  favour  me  with  a  line  by  return  at  all  events. 

"  I  am,  &c., 

"  A.  Daintbkt." 

"  24th  February,  1849. 

"  Dear  Sir, — I  conclude  the  assignment  to  you  is  stamped ;  if 

not,  you  will  of  course  get  it  done.     The  time  you  mention  will 

suit  very  well. 

"  Yours  truly, 

"  J.  T.  COOKNBY.*' 

"  25th  February,  1849. 
''Dear  Sir, — The  assignment  to  myself  and  brother  is  not 
stamped,  nor  I  believe  is  a  stamp  necessary,  &e.  Be  pleased  to 
let  me  hear  from  you  by  return,  and  let  me  have  the  engrossment 
here  by  return,  or  at  &c.,  on  Tuesday  evening  by  seven  o'clock. 
My  brother  will  attend  there  to  execute,  and  it  is  probable  he  will 
be  obliged  to  leave  London  on  Wednesday  morning. 

I  am,  &c., 

"  A.  Daintrby." 
"  26th  February,  1849. 
"  Dear  Sir, — I  am  sorry  to  differ  with  you  about  the  stamp  duty. 
I  am  quite  satisfied  you  could  not  compel  a  purchaser  to  take  to 
the  title  without  a  858.  on  the  assignment  to  you,  and  the  office 
would  stamp  it.  I  should  like  to  see  the  deed  of  assignment  to  you 
which  my  clerk  can  do  when  he  attends  at  &c.,  to-morrow,  to  see 
your  brother  execute  the  proposed  deed  of  sale  to  Mr.  Strickland. 

"  I  am  yours  truly, 

"  J.  T.  COOKNBY." 

By  indenture,  bearing  date  the  28th  of  February,  1849,  and  then 
r  •214  ]  made  between  the  said  Arthur  and  Adrian  *Daintrey  of  the  one  part, 
and  the  plaintiff  of  the  other  part,  after  reciting  that  the  said  E.  H. 
Lane  was  entitled  to  the  said  annuity,  &c.,  for  his  life,  and  also 
reciting  {inter  alia)  the  said  assignment  of  the  4th  of  June,  1847 ;  and 
that  the  plaintiff,  as  such  residuary  legatee  as  aforesaid,  had  duly  paid 
the  said  annuity  for  the  use  of  the  said  £.  H.  Lane  up  to  the  SOth 
day  of  March  next ;  and  also  reciting  the  said  indenture  of  the  4th 
day  of  June,  1847,  and  that  the  said  Messrs.  Daintrey  had  contracted 
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with  the  plaintiff  for  the  absolute  sale,  &c.,  to  him  of  the  said  annuity,  Strickland 
and  all  growing  and  future  payments  thereof,  for  the  price  of  973t  11«. ,  turner. 
it  was  witnessed  that,  in  pursuance  of  the  said  contract,  and  in 
consideration  of  the  sum  of  978Z.  lis.,  the  said  Messrs.  Daintrey 
did  grant,  bargain,  sell,  &c.,  unto  the  plaintiff,  his  heirs,  &c.,  all 
the  said  annuity  or  sum  of  lOOL,  and  all  growing  and  future 
payments  thereof.  To  have  and  to  hold  the  said  annuity  unto  the 
plaintiff,  his  heirs,  &c.,  from  henceforth  during  all  the  residue  of 
the  life  of  the  said  E.  H.  Lane,  to  the  end  and  intent  that  the 
plaintiff,  his  heirs,  &c.,  might  be  entitled  to  receive  and  retain  the 
same  for  his  and  their  own  use  and  benefit. 

The  consideration  money,  amounting  (exclusively  of  the  arrears 
of  the  said  annuity)  to  973Z.  lis.,  was  paid  on  behalf  of  plaintiff  to 
the  said  Arthur  Daintrey.  And  the  following  receipt  was  then 
signed  by  the  said  Arthur  Daintrey,  the  sum  of  861.  Ids.  therein 
mentioned  having  been  paid  on  the  same  day : 

"  Re  Edward  Lane's  Annuity. 

"  28th  of  February,  1849. 
"Received  balance  of  one  year's  annuity  to  the  80th  March 
next,  viz.  the  sum  of  86{.  19a.,  after  giving  credit  for  legacy  duty 
payable  in  respect  of  the  said  annuity. 

"  (Signed)     A.  Daintrby, 

"  (For  Self  &  Co.— trustee)." 

Annuity  .         .     dBlOO    0    0 

Deduction       .        .  18     1     0 

£86  19     0 


The  transaction  was  perfectly  bond  fide.  [  216  ] 

It  was  subsequently  ascertained,  that  the  said  E.  H.  Lane  died 
at  Sydney  on  the  6th  of  February,  1849,  having  previously  made 
his  will,  and  having  appointed  the  defendant  sole  executrix  thereof. 
The  said  sum  of  978Z.  lis.  Qd.  was  paid  by  the  said  Arthur 
Daintrey  into  the  Bank  of  Australasia,  to  the  account  of  the  said 
E.  H.  Lane,  before  the  news  of  his  death  reached  this  country.  It 
was  admitted,  that  the  same  was,  with  the  plaintiff's  concurrence, 
received  by  the  defendant  as  executrix  of  the  said  E.  H.  Lane  after 
his  death,  subject  to  be  refunded  to  the  plaintiff,  if,  under  the 
circumstances,  the  plaintiff  should  be  so  entitled. 

The  Court  were  to  be  at  liberty  to  draw  any  such  inference  from 
the  facts  of  the  case  as  a  jury  would  be  warranted  in  drawing. 

The  question  for  the  opinion  of  the  Court  was,  whether,  under 

B.B. — ^VOL.  LXXXVI.  40 
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Strickland   the  foregoing  circumstances,  the  plaintiff  was  entitled  to  recoYer 
TcRNKB.      irom  the  defendant  as  executrix  of  E.  H.  Lane  the  said  sum  of 
978Z.  lis.  BO  paid ;  and  judgment  was  to  be  entered  in  accordance 
with  the  opinion  of  the  Court. 

Crowder  {Raymond  with  him)  for  the  plaintiff : 

The  plaintiff  is  entitled  to  recover  the  money  he  has  paid,  on  the 
ground  that  there  is  an  entire  absence  of  consideration  for  the 
payment.  This  is  a  contract  for  the  sale  of  an  annuity  ;  and  at 
the  time  it  was  sold,  it  had  ceased  to  exist.  The  annuitant  died  on 
the  6th  of  February,  but  there  was  no  contract  for  the  sale  until 
long  after  that  day,  for  the  contract  was  completed  on  the  28th 
of  February,  by  the  deed  which  was  then  executed. 

(Martin,  B.  :  If  a  chattel  is  sold,  and  at  the  time  of  the  sale  the 
chattel  does  not  exist,  the  contract  is  not  binding  upon  the  pur- 
chaser: Barr  v.  Gibson  (i).) 

And  therefore,  unless  the  defendant  can  establish  the  proposition, 
[  *216  ]       that  the  contract  for  the  sale  *was  complete  before  the   6th  of 
February,  the  plaintiff's  claim  at  law  to  the  return  of  the  money  is 
unanswerable. 

Bramwell  {Itew  with  him)  for  the  defendant : 

The  correspondence  shows,  that  it  was  the  intention  of  the  parties 
that  the  sale  of  the  annuity  should  be  complete  on  the  5th  of 
February.  It  was  not  a  mere  agreement  for  a  sale.  The  execution 
of  an  instrument  under  seal  is  not  essential  to  tbe  validity  of  the 
transfer.  The  letters,  therefore,  do  not  amount  to  a  contract  for  a 
future  sale,  to  be  embodied  in  the  deed,  but  they  contain  the  terms 
of  the  contract  itself,  by  which  contract  the  whole  of  the  vendor*s 
interest  in  the  annuity  passed  on  the  5th  of  February.  In  1  Sugd. 
on  Vend,  and  Purch.,  11th  ed.,  880,  it  is  said,  "  A  vendee,  being 
equitable  owner  of  the  estate  from  the  time  of  the  contract  for  sale, 
must  pay  the  consideration  for  it,  although  the  estate  itself  be 
destroyed  between  the  date  of  the  agreement  and  the  conveyance  ; 
and  on  the  other  hand,  he  will  be  entitled  to  any  benefit  which 
may  accrue  to  the  estate  in  the  interim."  And  again,  at  page  834 
it  is  laid  down,  that  "  it  equally  follows,  from  the  general  rule  of 
equity,  by  which  that  which  is  agreed  to  be  done  is  considered  as 
actually  performed,  that  if  a  person  agree  to  give  a  contingent 
consideration  for  an  estate,  as  an  annuity  for  the  life  of  the  vendor, 

(1)  49  R.  B.  650  (3  M.  &  W.  390). 
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and  the  vendor  die  before  the  conveyance  is  executed,  by  which   Strickland 
event  the  annuity  ceases,  yet  the  purchaser  will  be  entitled  to  a      turner. 
specific  performance  of  his  contract."     This  is  supported  by  the 
cases  of  Mortimer  v.  Capper  (i),  Kenney  v.   Wexham  (2),  Vesey  v. 
Elwood{s),  Harford  v.  PwTier{4,),  Paine   v.    MeUer{6),  Anson   v. 
Toivgood  (6),  Coles  v.  Trecothick  (7).     The  contract  of  the  5th  of 
February  is  for  a  present  and  not  a  future  sale  of  the  annuity : 
*Tarling  v.  Baxter  (8),  Rugg  v.  Minett  (») ;  or,  at  all  events,  it  was       [  ♦217  ] 
a  sale  of  the  vendor's  interest  at  that  time.    The  deed  operates  as 
a  mere  authentication  of  the  transfer ;  and  moreover,  it  recites  a 
past  contract. 

Croicder,  in  reply,  contended  that  there  was  no  contract  on  the 
5th  of  February;  that  the  deed  spoke  of  the  conveyance  of  the 
annuity  as  being  "from  thenceforth;"  and,  consequently,  that 
the  plaintiff  had  never  received  any  consideration  for  his  money. 

Cur,  adv.  vidt. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  : 

The  question  in  this  case,  which  the  Court  took  time  to  consider, 
lies  in  a  very  narrow  compass.  The  plaintiff  brought  his  action 
against  the  defendant  to  recover  back  money  paid  by  him  for  the 
purchase  of  an  annuity  bequeathed  to  Edward  Henry  Lane,  of 
Sydney,  New  South  Wales,  by  the  will  of  Mrs.  Elizabeth  Way. 
That  annuity  had  been  assigned  by  Edward  Henry  Lane,  who  was 
still  residing  in  Sydney,  to  Arthur  Daintrey  and  Adrian  Daintrey, 
in  order  that  they,  as  his  trustees,  might  dispose  of  it  in  England 
for  his  benefit.  They  accordingly  entered  into  a  negotiation  with 
the  plaintiff,  who  was  the  residuary  legatee  under  Mrs.  Way's  will, 
for  the  purchase  of  this  annuity.  The  question  between  the  parties 
is  this — whether  the  purchase  took  effect  during  the  existence  of  the 
annuity.  If  it  did,  though  but  for  an  instant,  the  plaintiff  is  not 
entitled  to  succeed;  for  he  purchased  the  annuity,  and  cannot  com- 
plain that  in  so  doing  he  has  made  a  bad  bargain,  as  the  events  have 
turned  out.  But  if,  on  the  contrary,  the  annuity  had  ceased  to  exist 
before  his  purchase,  then  he  has  got  nothing  for  his  purchase  money, 

(1)  1  Br.  C.  C.  156.  (6)  IJ.  &  W.  637. 

(2)  23  E.  R  243  (6  Modd.  355).  (7)  7  B.  E.  167  (9  Ves.  234). 

(3)  3  Dr.  &  War.  74.  (8)  30  R.  E.  355  (6  B.  &  C.  360). 

(4)  16  E.  E.  260  (1  Madd.  532).  (9)  10  E.  E.  475  (11  East,  210). 

(5)  5  E.  E.  327  (6  Yes.  349). 
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Strickland   *and  is  entitled  to  recover  it  back  from  the  defendant,  the  executrix 


r. 


Turner,      of  Lane,  ^ho  has  received  it  from  the  trustees. 
[  *2i8]  The  question  therefore  is,  what  was  the  bargain,  and  when  did 

it  take  effect.  If  the  annuity  was  sold  upon  the  5th  of  February, 
1849,  by  the  acceptance  contained  in  the  letter  of  that  date,  the 
subsequent  death  of  the  annuitant  at  Sydney  on  the  6th  of  February, 
1849,  will  defeat  the  plaintiff's  claim.  If,  on  the  other  hand,  the 
agreement  was  for  a  future  sale,  to  be  effected  by  assignment  of  the 
annuity,  which  took  place  on  the  28th  of  February,  the  previous 
death  of  the  annuitant  will  entitle  the  plaintiff  to  recover. 

We  must  therefore  examine  carefully  the  different  letters  and 
documents,  to  see  which  of  these  two  views  of  the  case  we  ought  to 
adopt  as  the  fair  result  of  the  whole  correspondence.  There  is  no 
doubt,  that,  if  the  purchase  had  been  completed,  that  is  to  say,  if  there 
had  been  an  agreement  that  from  and  after  the  5th  of  February, 
1849,  the  annuity  was  to  belong  to  Mr.  Strickland,  and  the  money 
given  for  it  to  belong  to  the  trustees,  the  subsequent  death  of  Lane 
would  make  no  difference.  Even  a  bill  for  a  specific  performance 
could  have  been  maintained  upon  such  an  agreement,  according 
to  the  case  of  Kenney  v.  Wexham  (1).  There  there  was  an  agree- 
ment dated  18th  April,  1818,  for  the  future  purchase  of  an  annuity 
by  the  payment  of  two  instalments,  the  first  in  October,  1818,  and 
the  last  in  January,  1819.  The  death  was  subsequent  to  the  last 
stipulated  payment.  And  the  Yice-Ghancellor  held,  that  from  that 
date  the  purchaser  became  entitled  to  it,  and  that  the  subsequent 
death  of  the  annuitant  in  October,  1820,  did  not  prevent  the  purchaser 
from  having  a  specific  performance;  and  for  this,  Mortimer  v. 
Capper  (2),  Jackson  v.  Lever  (8),  Coles  v.  Trecothick  (4),  were  cited. 
I  219  ]  But  here  in  the  correspondence  we  find  no  such  arrangement  till 

the  assignment  of  the  28th  of  February.  The  offer  which  is  stated 
by  Mr.  Strickland's  agent,  Mr.  Cookney,  in  the  letter  of  81st  January, 
1849,  is  for  the  purchase  of  the  annuity  ''  to  be  completed  next 
April,  after  the  current  half-year's  annuity  is  paid,  and  the  legacy 
duty  then  payable  satisfied,  and  the  future  legacy  duty  allowed 
for ;  "  and  he  adds,  that  his  client  will  be  prepared  to  do  this  on 
the  30th  of  April,  unless  they  can  agree  for  an  earlier  day  of  pay- 
ment, and,  so  to  speak,  to  discount  the  payment  of  the  80th  of 
April  on  that  earlier  day. 

It  is  a  clear  stipulation  throughout  the  correspondence,  that  the 

(1)  23  E.  B.  243  (6  Madd.  365).  (3)  3  Br.  0.  C.  604. 

(2)  1  Br.  0.  0.  156.  (4)  7  E.  R  1G7  (9  Vea.  234). 
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annuity  shall  continue  to  be  paid  up  to  that  day,  whatever  that  Strickland 
might  be;  and  until  that  day  was  fixed  it  is  impossible  to  ascertain  turnkb. 
what  sum  of  money  was  to  be  paid  and  received.  Now  this  was 
never  ascertained  or  settled  in  the  life-time  of  the  annuitant.  The 
annuity,  therefore,  still  continued  to  belong  to  Lane,  and  never,  as 
the  Vicb-Chancellor  says  in  Kenney  v.  Wexham,  passed  to  the 
purchaser,  till  this  was  ascertained  and  the  bargain  finally  arranged 
between  them.  When  this  was  done,  the  annuity  became  the 
property  of  Strickland,  and  the  money  the  property  of  the  vendors. 
But  then  there  was  no  annuity  in  existence.  The  money,  therefore, 
which  was  paid,  was  paid  wholly  without  consideration,  and  may  now 
be  recovered  back  from  the  defendant,  to  whom,  as  the  executrix  of 
Lane,  it  has  passed.     We  think,  therefore,  that  the  judgment  should 


be  for  the  plaintiff. 


Judgment  for  the  plaintiff. 


HAET   V.  The  EASTEKN  UNION  EAILWAY 
COMPANY  (1). 

(7  Ex.  246—268 ;  S.  C.  21  L.  J.  Ex.  97.) 

The  7  &  8  Vict.  c.  Ixxxv.  (19th  July,  1844),  **  for  making  a  railway  from 
Colchester  to  Ipswich,*'  empowered  the  Company  to  borrow  money  on  mort- 
gage. Section  49  enacted,  '*  that  the  Company  may,  if  they  think  proper, 
fix  a  period  for  the  repayment  of  the  principal  money  so  borrowed,  with  the 
interest  thereof,  and  in  such  case  the  Company  shall  cause  such  period  to 
be  inserted  in  the  mortgage  deed  or  bond;  and,  upon  the  expiration  of 
such  period,  the  principal  sum,  together  with  the  arrears  of  interest 
thereon,  '  shall  be  paid '  to  the  party  entitled  to  such  mortgage  or  bond." 
By  sect.  50,  if  no  time  was  fixed  in  the  mortgage-deed  for  repayment,  the 
mortgagee  might,  at  the  expiration  of  twelve  mouths,  demand  payment  of 
the  principal  and  interest,  upon  giving  six  months'  previous  notice ;  and 
the  Company  might  at  all  times  pay  off  the  money  borrowed  upon  giving 
the  like  notice.  By  sect.  51,  if  such  interest  remained  unpaid  for  thirty 
days  after  it  became  due,  and  demand  thereof  made  in  writing,  the  mort- 
gagee might  either  sue  for  the  interest  so  in  arrear  by  action  of  debt,  or 
requiie  the  appointment  of  a  receiver.  By  sect.  52,  if  such  principal  and 
interest  were  not  paid  within  six  months  after  the  same  became  payable 
and  after  demand  thereof  in  writing,  the  moi-tgagee  might  sue  for  the  same 
in  any  court  of  law  or  equity,  or,  if  his  debt  amounted  to  a  certain  sum, 
require  the  appointment  of  a  receiver.  The  8  &  9  Vict.  c.  xciv.  (21  July, 
1845),  after  reciting  the  7  &  8  Vict.  c.  Ixxxy.,  incorporates  its  provisions, 
and  by  sect.  6  empowers  the  Company  to  borrow  money  on  mortgage  as  by 
the  recited  Act  authorised.  The  10  &  11  Vict.  c.  clxxiv.  (9  July,  1847) 
repealed  the  7  &  8  Vict  c.  Ixxxv. ;  but,  by  sect.  43,  re-enacted  the  5 1st 
sect,  of  the  repealed  Act  as  to  the  recovery  of  interest.  The  10  &  11 
Vict.  c.  ccxxv.  (22  July,  1847)  after  reciting  the  7  &  8  Vict.  c.  Ixxxv., 
8  &  9  Vict^  c.  xciv.,  9  &  lU  Vict  c.  xcvii.,  incorporates  their  provisions  then 
in  force.    Sect.  7  enables  the  Company  to  borrow  money,  subject  to  the 

(1)  Affirmed  in  the  Exchequer  Chamber :  see  poet,  p.  645  (8  Ex.  116). 


1851. 
Dec.  2,  S. 

1852. 
Jan,  18. 
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same  or  the  like  provisioDs  as  are  contained  in  the  secondly  recited  Act; 
and  sect.  8  enacts  that  the  several  provisions  of  the  recited  Acts,  vith 
regard  to  the  borrowing  of  monies,  shall  apply  to  the  monies  by  that  Act 
authorised  to  be  borrowed.  The  plaintiff  lent  to  the  defendant  1,000/.  npon 
the  security  of  a  debenture  in  the  form  given  in  a  schedule  to  the  7  &  8 
Vict.  c.  Ixxxv.,  wliich  was  the  same  form  as  Schedule  C.  in  the  Companies 
Clauses  Consolidation  Act.  By  this  instrument,  the  Company  assigned  to 
the  plaintiffs  '*  the  undertaking  and  all  tolls  and  sums  of  money  "  arising 
by  virtue  of  the  10  &  11  Yict.  c.  ccxxv.,  to  hold  until  the  1,000/.,  with 
interest  at  ol.  per  cent.,  was  satisfied :  the  principal  sum  to  be  repaid  on  the 
Ist  January,  1861 ;" 

Held:  First,  that,  regarding  the  instrument  without  reference  to  the 
above  enactments,  the  stipulation  for  payment  of  the  principal  on  the  day 
named  therein  imported  a  covenant  on  the  part  of  the  Company  to  pay  on 
that  day,  for  the  breach  of  which  an  action  would  lie  against  them ;  and 
that  such  right  of  action  was  not  taken  away  or  affected  by  the  special  Acts, 
or  by  the  Companies  Clauses  Consolidation  Act,  since  the  5 1st  and  d2nd 
sects,  of  the  7  &  8  Yict.  c.  Ixxxv.,  did  not  give  the  right  of  action,  but 
merely  recognised  it  as  already  existing,  and  provided  an  additional  remedy 
by  the  appointment  of  a  receiver,  and  therefore  its  repeal  did  not  affect  the 
right,  which  was  also  recognised  by  the  o3rd  sect,  of  the  Companies 
Clauses  Consolidation  Act ;  and  consequently,  a  plea,  that  the  Company 
had  borrowed  other  sums  on  mortgage,  and  had  not  sufficient  funds  to 
satisfy  the  mortgagees,  was  bad  on  demurrer. 

Secondly,  that  the  effect  of  the  instrument  was  to  pledge  the  tolls  and 
property  of  the  Company  as  proprietors,  but  not  their  stock  or  property  as 
carriers,  or  the  soil  of  the  railway  itself;  and  that  the  judgment  in  an 
action  against  them  for  the  piincipal  money  would  be  satisfied  out  of  their 
general  property  belonging  to  them  as  carriers  or  otherwise  (1). 

Debt.    The  declaration  stated,  "  that,  after  the  passing  of  four 
several  Acts  of  Parliament,  to  wit,  the  Eastern  Union  Railway  Act, 
1844 ;    the  Eastern  Union  Bailway  Amendment  Act,  1845 ;   the 
Eastern  Union  (Ardleigh  and  Colchester)  Bailway  Act,  1846 ;  and 
a  certain  Act  of  Parliament  made  and  passed  &c.  (10  &  11  Yict. 
c.  clxxiv.),  intituled  *'' An  Act  to  amalgamate  the  Eastern  Union, 
and  Ipswich  and  Bury  St.  Edmund's  Bailway  Companies,"  and 
after  the  making  of  the  deed  of  mortgage  hereinafter  mentioned,  to 
wit,  on  &c.,  it  was  proved  to  the  satisfaction  of  the  Commissioners 
of  Bailways  for  the  time  being  (whose  names  being  wholly  unknown 
to  the  plaintiffs,  the  plaintiffs  are  unable  to  state  or  mention  the 
same),  and  duly  certified  by  them  under  their  seals,  and  they  did 
thereupon  then  grant  their  certificate  as  such  Commissioners,  pur- 
suant to  the  last  mentioned  Act  of  Parliament,  that  one-half  of  the 
whole  amount  of  the  capital,  exclusive  of  loans,  by  the  several  Acts 
of  Parliament  relating  to  the  Company,  namely,  *'  The  Eastern 
Union  Bailway  Company,"  mentioned  and  referred  to  in  the  first- 
mentioned  Act  of  Parliament,  authorised  to  be  raised,  and  also  one 

(1)  See  Attrec  v.  Hawe  (1878)  9  Oh.  D.  337,  47  L.  J.  Ch.  863.— J.  O.  P. 
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half  of  the  capital  authorised  to  be  raised  by  the  several  Acts  of        hart 
Parliament  relating  to  the  Ipswich  and  Bury  St.  Edmund's  Railway      eastkuk 
Company,  mentioned  and  referred  to  in  the  said  Act  fourthly  above  r^j^^'^'^co 
mentioned,  had  been  actually  paid  up,  and  expended  for  the  purposes 
authorised  by  the  several  Acts  of  Parliament  relating  to  the  said 
two  l&st-mentioned  Companies  respectively;  and  that  thereupon, 
and  by  virtue  and  force  of  the  Act  of  Parliament  fourthly  above 
mentioned,  the  defendants  then  became  and  were  incorporated  by 
and  under  the  said  name  of  ''  The  Eastern  Union  Bailway  Com- 
pany," and  are  the  same  Company  as  is  mentioned  in  the  Act 
fourthly  above  mentioned,  and  is  thereby  intended  to  be  incorporated 
by  and  under  the  name  of  the  Eastern  Union  Bailway  Company. 
That,  after  the  passing  of  the  said  several  Acts    of   Parliament, 
and  of    the  ''  Eastern   Union  and   Harwich   Bailway  and    Pier 
Act,    1847,"    and    before    the   granting    of    the    said   certificate 
by    the   Commissioners   of   Bailway s,    to    wit,    on    the   15th    of 
December,  1847,  the  Eastern  Union  Bailway  Company,  in  pursuance 
of  the  provisions  of  the  said  last-mentioned  Act,  and  also  of  an 
order  of  a  general  meeting  of  the  last-mentioned  Company  (duly 
•held,  to  wit,  on  &c.),  them  in  that  behalf  empowering,  by  a  certain       [  ♦248  ] 
deed  of  mortgage,  duly  stamped,  and  under  and  sealed  with  their 
common  seal  (profert),  ip  consideration  of  the  sum  of  1,OOOZ.  (in  the 
said  deed  truly  stated  to  be  the  consideration  for  the  same),  by  the 
said  Company  then  borrowed  and  taken  up  at  interest  of  and  from 
the  plaintiffs,  and  by  the  plaintiffs  then  paid  to  the  Company,  did 
assign  unto  the  plaintiffs,  their  executors  &c.,  the  undertaking  in 
the  said  last-mentioned  Act  mentioned  and  referred  to,  and  all  the 
tolls  and  sums  of  money  arising  by  virtue  of  that  Act,  and  all  the 
estate,  right,  title,  and  interest  of  the  Company  in  the  same,  to  hold 
unto  the  plaintiffs,  their  executors  &c.,  until  the  said  sum  of  1,0002., 
with  interest  for  the  same  at  the  rate  of  51.  per  cent,  per  annum, 
should  be  satisfied ;  and  in  and  by  the  said  deed  it  was  stipulated 
and  declared  by  the  said  Company,  that  the  principal  sum  of  1,0002. 
should  be  repaid  on  the  1st  of  January,  a.d.  1851,  being  the  period 
fixed  by  the  Company  for  the  repayment  thereof,  which   period 
elapsed  after  the  granting  of  the  said  certificate,  and  before  the 
demand  hereinafter  mentioned,  and  before  the  commencement  of 
this  suit.     Averments,  that  befoi^  the  making  of  the  said  order  of 
the  said  general  meeting,  and  the  borrowing  of  the  money  of  and 
from  the  plaintiffs  as  aforesaid,  all  the  monies  by  the  Acts  of  Par- 
liament   and    every  of    them,  first,  secondly,  and    thirdly  above 
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Habt  mentioned,  authorised  to  '^be  raised  by  shares,  had  been  subscribed 
Eastern  for,  and  that  one-half  thereof  had  been  paid  up ;  and  that  the  sum 
Railway  Co.  ^^  borrowed  of  the  plaintiflfs  did  not,  at  the  time  of  the  borrowing 
thereof,  and  at  the  date  of  the  mortgage,  together  with  other  sums 
then  borrowed  under  the  authority  of  the  said  three  last-mentioned 
Acts  of  ParUament,  exceed  the  sum  of  66,6662.,  in  addition  to  the 
sums  which,  by  the  said  three  last-mentioned  Acts,  and  every  of 
them,  the  Eastern  Union  Railway  Company  was  authorised  and 
empowered  to  borrow ;  and  that,  from  the  time  of  the  making  of  the 
[  *249  ]  said  deed  continually  hitherto,  *the  plaintiffs  have  remained  and 
continued  to  be  and  still  are  the  holders  of  and  entitled  to  the  said 
deed  of  mortgage ;  and  that  the  said  principal  sum  of  1,000/.  was 
not,  nor  was  any  part  thereof,  paid  to  the  plaintiffs  on  the  Ist  of 
January,  a.d.  1851,  so  fixed  in  and  by  the  said  deed  for  the  payment 
thereof ;  but  that  the  said  principal  sum  hath  hitherto  remained 
and  still  is  wholly  due  and  unpaid ;  and  that,  after  the  expiration 
of  the  said  period  so  fixed  for  the  repayment  of  the  said  sum  of 
1,000/.,  and  after  the  granting  of  the  said  certificate  of  the  Com- 
missioners of  Railways,  and  before  the  commencement  of  this  suit, 
to  wit,  on  the  18th  June,  a.d.  1851,  in  pursuance  of  the  statutes  in 
that  behalf,  payment  of  the  said  sum  of  1,0002.  was  demanded  by 
the  plaintiffs  of  and  from  the  defendants,  to  wit,  at  their  principal 
ofiSce  or  place  of  business,  to  wit,  at  Ipswich ;  and  thereby  and 
thereupon,  and  by  force  of  the  statutes,  &c.,  it  then  became  and  was 
the  duty  of  the  defendants  to  pay  and  they  became  liable  to  pay  to 
the  plaintiffs  the  said  sum  of  1,0002. ;  and  by  reason  of  the  pre- 
mises, and  of  the  non-payment  of  the  said  sum,  and  by  force  of  the 
statutes,  actio  accrevit,  &c.     Breach,  non-payment. 

The  plea  set  out  the  mortgage  deed  on  oyei-,  as  follows : 

"Eastern  Union  Railway  Company." 
"Debenture  Bond. 
"  Mortgage  Number,  One]  (  "  One  Thousand 

hundred  and  twelve,     i  1         ''Pounds. 

"  By  virtue  of  an  Act  passed  on  the  22nd  day  of  July,  1847, 
intituled  "  The  Eastern  Union  and  Harwich  Railway  and  Pier  Act :  " 
We  the  "  Eastern  Union  Railway  Company,  in  consideration  of  the 
sum  of  1,0002.  paid  to  us  by  John  Hart,  of  &c.,  and  Charles  Bree, 
of  &c.,  do  assign  unto  the  said  J.  Hart  and  C.  Bree,  their  executors, 
&c.,  the  said  undertaking,  and  all  the  tolls  and  sums  of  money 
[  •260  ]       arising  by  virtue  of  the  said  Act,  and  all  the  estate,  right,  *title. 
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and  interest  of  the  Company  in  the  same :  To  hold  unto  the  said        haut 
J.  Hart  and  G.  Bree,  their  executors,  &c.,  until  the  said  sum  of     eahtkrk 
l,000i.,  together  with  interest  for  the  same  at  the  rate  of  51.  for  ju^wayCo 
every  lOOZ.  by  the  year,  be  satisfied.     The  principal  sum  to  be  repaid 
on  the  1st  day  of  January,  1851.     Given  under  our  common  seal, 
&c."     The  plea  then  stated,  that  after  the  passing  of ''  The  Eastern 
Union  and  Harwich  Railway  and  Pier  Act,  1847,"  and  after  the 
monies  had  been  so  subscribed  for  and  half  paid  up,  as  in  the 
declaration    mentioned,   and   before  the   1st  January,  1851,   the 
Eastern  Union  Railway  Company,  under  that  Act  and  the  powers 
therein  contained,  and  in  pursuance  of  an  order  of  a  general  meeting 
of  the  Company,  borrowed  on  mortgage  from  other  persons  divers 
sums  of  money,  parcels  of  the  66,666Z.  in  the  Act  authorised  to  be 
borrowed,  and  amounting  in  the  whole  to  5O,O0OZ.,  and  executed  to 
those  persons  mortgages  of  the.  same  tolls  and  sum^  of  money  as 
are  mentioned  in  the  above  deed-poll  to  be  mortgaged  thereby, 
which  mortgages  were  in  the  form  given  in  Schedule  C.  annexed  to 
''  The    Companies   Clauses    Consolidation  Act,  1845."     That  the 
1,000Z.  in  the  declaration  mentioned  was  another  part  of  the  sum  of 
66,6662.,  and  that  the  several  mortgages  are  still  in  force  and 
unsatisfied,  and  the  monies,  for  securing  payment  whereof  the  same 
were  executed,  are  still  unpaid  and  due.     That,  from  the    81st 
December,  1850,  continually  until  and  at  the  commencement  of  the 
suit,  the  funds  and  monies  applicable  for  the  payment  of,  or  where- 
with the  defendants  might  pay,  the  mortgage  debts,  were  insufficient 
for  the  then  immediate  payment  thereof  in  full ;  and  that,  for  the 
purpose  of  securing  to  the  several  mortgagees  their  respective  pro- 
portions of  the  mortgaged  tolls,  it  was  necessary  that  a  receiver 
should  be  appointed,  who  might  receive  and  divide  the  same  rate- 
ably  among  the  mortgagees,  or  that  some  other  course,  not  being  an 
action  at  law,  should  be  adopted,  whereby  the  mortgaged    tolls 
might  be  divided  *rateably  among  the  mortgagees,  of  which  the       [  *25i  ] 
plaintiffs  had  notice.     That  this  action  was  brought  for  the  purpose 
of  compelling  the  defendants  to  pay  to  the  plaintiffs  more  than  the 
just  proportion  of  the  plaintiffs'  mortgaged  tolls,  to  the  damage  and 
prejudice  of  the  other  mortgagees.    Verification. 
Demurrer,  and  joinder  therein. 

MeUish  {O'MaUey  with  him)  argued  in  support  of  the  demurrer 
in  last  Michaelmas  Vacation  (Dec.  2  and  8) : 
The  real  question  is,  whether  an  action  at  law  lies  against  the 
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[  •256  ] 


Eastern  Union  Bailway  Company,  at  the  suit  of  a  mortgagee  who 
has  advanced  money  to  the  Company  on  the  security  of  a  debenture 
in  the  form  prescribed  by  the  Companies  Clauses  Consolidation  Act, 
8  &  9  Vict.  c.  16.  Assuming  that  an  action  lies,  then,  if  the  money 
be  not  paid  when  demanded,  according  to  the  true  construction  of 
this  instrument,  it  becomes  the  subject  of  an  action,  and  the  plea 
must  necessarily  be  bad ;  for  it  is  consistent  with  every  all^;ation 
in  it,  that  after  the  mortgage  was  due  the  Company  had  money  to 
pay  it. 

{Bramwell,  for  the  defendants,  admitted  that  the  plea  could  not 
be  supported.) 

The  question  will  then  turn  partly  on  the  form  of  the  debenture, 
and  partly  on  the  Act  itself.  The  declaration,  being  in  debt,  is 
capable  of  being  supported,  if  there  is  either  a  covenant  in  the 
debenture  to  pay,  or  a  provision  in  the  statute,  that  if  the  money 
be  not  paid  when  demanded,  the  mortgagee  may  sue  for  it.  Now 
the  words  of  the  debenture,  **  the  principal  sum  to  be  paid  on  the 
1st  day  of  Jan.,  1851,"  are  sufficient  to  create  a  covenant  to  pay 
on  that  day,  unless  controlled  by  the  language  of  the  statute  8  &  9 
Vict.  c.  16.  The  clauses  which  relate  to  the  borrowing  of  money 
are  from  the  S8th  to  the  55th  inclusive.  The  *88th  enables  the 
Company  to  borrow  money  on  mortgage  or  bond,  if  authorised  by 
the  special  Act ;  '*  and,  for  securing  *the  repayment  of  the  money 
so  borrowed,  with  interest,  to  mortgage  the  undertaking  and  the 
future  calls  on  the  ^shareholders,  or  to  give  bonds  in  manner  therein- 
after mentioned."  The  42nd  section  defines  the  rights  of  mort- 
gagees, who  are  to  be  entitled  to  their  respective  proportions  of  the 
tolls,  &c.,  and  to  be  repaid  without  priority.  The  44th  section 
contains  a  similar  provision  with  respect  to  obligees.  It  will  be 
argued  that  the  42nd  section  prevents  the  bringing  of  any  action 
on  a  mortgage  debenture ;  but  t)ie  same  argument  would  apply  to 
obligees  under  the  44th  section,  although  there  are  authorities  to 
show  that  *an  action  may  be  maintained  on  those  bonds.  The 
48th  section  provides  for  the  payment  of  interest.  By  the  50th 
section,  the  Company  may  fix  a  period  for  repayment  of  the  money 
borrowed,  with  interest,  at  the  expiration  of  which  period  the 
principal  and  interest  shall  be  paid  on  demand.  That  necessarily 
imports  a  right  of  action.  The  58rd  section  empowers  mortgagees 
to  enforce  payment  of  the  principal  and  interest  due,  by  requiring 
the  appointment  of  a  receiver,  without  prejudice,  however,  to  their 
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right  to  sue.    That  clearly  recognises  the  power  to  bring  an  action        Hart 

under  the  50th  section.  kaatkrn 

Union 
(Aldbrson,  B.  :    How  is  that  reconcileable  with   an  equitable  Railway  Co. 
division  among  all  the  mortgagees?) 

The  mortgage  does  not  override  the  whole  effects  of  the  Company, 
but  only  includes  the  tolls  and  profits  of  the  undertaking ;  so  that, 
if  a  receiver  be  appointed,  it  is  those  which  he  is  to  apportion  among 
the  mortgagees.  Russell  v.  The  East  Anglian  Railway  Company  (i) 
is  an  express  authority  that  mortgagees  and  bond  creditors  of  a 
Railway  Company  have  no  specific  lien  on  the  estate  and  effects  of 
the  Company.  Again,  in  Doe  d.  Myatt  v.  The  St.  Helenas  Railway 
Company  (2),  it  was  held,  that  a  mortgage  by  a  Railway  Company  of 
"  the  undertaking  and  all  and  singular  the  rates,  tolls,  and  other 
sums  arising,"  &c.,  did  not  pass  a  title  to  the  land,  so  as  to  enable 
the  mortgagee  to  bring  ejectment.  Since,  therefore,  the  mortgage 
does  not  operate  as  a  transfer  either  of  the  land  or  of  the  goods  and 
chattels  of  the  Company,  what  ground  is  there  for  supposing  that 
the  Legislature  intended  to  deprive  mortgagees  of  the  ordinary 
power  of  enforcing  their  claims  by  action  ?  Unless  they  possess 
that  right,  what  is  the  meaning  of  the  words  *'  shall  be  paid  on 
demand  "  in  the  50th  section  ?  It  could  never  have  been  intended 
that  all  the  mortgagees  should  make  a  simultaneous  demand  ;  but 
the  meaning  must  be  that  any  one  mortgagee,  who  makes  a  demand 
and  meets  with  a  refusal,  shall  have  a  right  to  bring  an  action. 

Bramwell  {Cayley  with  him)  for  the  defendants :  [  266  ] 

The  Legislature  never  intended  that  any  one  mortgagee  or  bond 
creditor  should  enforce  his  claim  in  opposition  to  the  whole  body  of 
creditors  and  shareholders,  and,  by  bringing  an  action,  prevent  the 
Company  from  carrying  on  their  undertaking.  The  Act  authorises 
the  borrowing  of  money,  and  prescribes  the  mode  in  which  that  is  to 
be  effected  ;  and  if  it  were  meant  that  aright  of  action  should  exist, 
the  power  to  sue  would  have  been  conferred  in  express  terms.  The 
language  of  the  instrument  itself  does  not  empower  the  mortgagee 
to  maintain  any  action  upon  it ;  his  rights  and  remedies  depend 
upon  the  statute,  and  its  silence  on  the  subject  affords  a  strong 
argument  that  no  action  will  lie.  Pontet  v.  The  Basingstoke  Canal 
Company  (s)  is  an  authority  in  point.     In  that  case  there  was  a  grant 

(1)  87  E.  E.  39  (3  Mac.  &  G.  125).  (3)  43  E.   E.   706   (3  Bing.  N.  0. 

(2)  07  E.  E.  699  (2  Q.  B.  364).  433). 
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of  the  undertaking,  and  the  interest  was  to  be  paid  half-yearly ;  and 
notwithstanding,  it  was  held  that  an  action  of  covenant  could  not 
be  maintained.  By  section  60,  the  Company  may,  if  they  think 
proper,  fix  a  period  for  repayment  of  principal  and  interest ;  and 
the  5l8t  section  provides  for  repayment  when  no  period  is  fixed. 
The  form  of  mortgage  deed  in  the  schedule  of  the  Act  is  the  same 
in  both  cases,  except  that  in  the  former  the  time  for  repayment  is 
to  be  inserted.  It  is  manifest  that,  if  no  time  for  repayment  be 
fixed,  the  deed  operates  simply  as  an  assignment  of  the  tolls  and 
profits  of  the  undertaking ;  then  how  can  the  mere  circumstance  of 
the  Company  having  exercised  their  option  in  fixing  a  time  for  repay- 
ment create  a  covenant  on  their  part  ?  The  statement  of  the  period 
at  which  the  money  is  to  be  repaid  is  only  a  memorandum  that  a 
time  for  repayment  has  been  fixed.  The  Legislature  could  never 
have  intended  that  the  instrument  should  amount  to  a  covenant, 
when  the  Company  did  that  which  they  were  not  bound  to  do,  namely, 
fix  a  time  for  ^repayment ;  and  that  there  should  be  no  covenant 
when  no  period  was  fixed.  In  each  case  the  deed  has  the  same  effect, 
and  operates  as  a  mere  assignment  until  the  debt  is  paid.  The 
60th  section  of  the  Companies  Clauses  Consolidation  Act  gives  no 
right  of  action  to  mortgagees ;  it  applies  only  to  cases  in  which  the 
directors  enter  into  an  express  covenant  to  pay,  not  to  the  particular 
instrument  mentioned  in  that  Act.  The  statute  embodies  a  code  of 
laws  regulating  the  transactions  of  Companies,  not  only  with  the 
public,  but  inter  se.  It  imperatively  requires  that  at  the  expiration 
of  the  period  fixed  the  money  shall,  on  demand,  be  paid ;  but  it 
could  scarcely  be  contended  that  a  disobedience  of  that  order  would 
subject  the  directors  to  an  indictment.  Neither  can  the  payment 
be  enforced  by  action,  for  the  remedy  is  specifically  pointed  out  by 
the  68rd  section.  The  words  in  that  section,  ''  without  prejudice  to 
his  right  to  sue  &c.  in  any  of  the  superior  courts  of  law  or  equity,*' 
do  not  admit  a  right  of  action  ;  for  a  bond  creditor,  to  whom  they 
would  equally  apply,  cannot  sue  for  his  debt  in  a  court  of  equity. 
Those  words  were  probably  inserted  ex  majori  cauteld,  to  prevent  the 
creditor  from  being  deprived  of  any  right  which  he  might  possibly 
have. 


(Aldbbson,  B.  :  It  is  similar  to  the  words  "  without  prejudice  to 
the  rights  of  the  Crown  or  other  persons,"  in  a  private  Act  of 
Parliament,  which  only  mean  "  if  they  have  any  rights,"  otherwise 
the  Act  would  give  them  rights  which  they  did  not  possess.) 
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Bat  the  42nd  section  is  conclusive  to  show  that  no  action  is  main-  Hart 
tainable,  for  it  provides  that  "  the  respective  mortgagees  shall  be  eartbrn 
entitled  one  with  another  to  their  respective  proportions  of  the  tolls,  j^^j^L^^y  co 
sams,  and  premises  comprised  in  such  mortgages."  By  the  48rd 
section,  the  lien  created  by  the  42nd  is  not  to  extend  to  future  calls. 
The  44th  section,  which  defines  the  rights  of  obligees,  enacts,  that 
they  shall  be  entitled  to  be  paid  out  of  the  tolls,  &c.  There  is  no 
reason  for  this  difference  in  the  language  of  the  44th  and  42nd 
sections,  unless  it  be  *that  a  mortgagee  is  to  have  a  share  in  the  [  *258  ] 
things  mortgaged,  and  not  a  right  of  SM^tion,  while  the  bondholder 
is  entitled  to  actual  payment.  That  view  is  supported  by  reference 
to  the  forms  of  a  mortgage  deed  and  bond,  as  given  in  the  schedule, 
the  latter  of  which  raises  a  legal  obligation  to  pay,  but  the  former 
contains  no  stipulation  amounting  to  a  covenant.  The  Act  itself, 
then,  not  only  gives  no  remedy  by  action,  but  is  wholly  inconsistent 
with  it,  and  in  addition  contains  a  clause  which  precludes  any 
presumption  that  an  action  will  lie.  If  a  mortgagee  were  allowed 
to  sue,  he  might  issue  an  elegit,  and  so  obtain  that  preference  which 
the  Legislature  has  expressly  forbidden.  These  Companies  are  not 
compelled  to  carry,  but  are  incorporated  for  the  purpose  of  forming 
a  railway,  to  be  used  by  others ;  and  it  is  the  profit  of  that  under- 
taking which  was  intended  to  be  pledged,  not  the  profits  of  their 
trade.  Russell  v.  The  East  Anglian  Railway  Company  (i)  does  not 
affect  the  present  question;  for  it  is  conceded,  that  a  judgment 
creditor  may  issue  execution  against  the  effects  of  the  Company, 
though  specifically  mortgaged.  It  may  be  that  in  some  Acts  there 
is  no  provision  for  the  appointment  of  a  receiver,  in  which  case  the 
Legislature  may  have  contemplated  an  express  covenant.  Doe  d. 
Myatt  V.  The  St.  Helen's  Railway  Company  is  no  authority  that  an 
action  of  covenant  is  maintainable. 

(Martin,  B.,  referred  to  Price  v.  The  Great  Western  Railtvay 
Company  (2).) 

Further,  the  special  Acts  show  that  mortgagees  have  no  remedy 

by  action.     The  7  &  8  Vict.  c.  Ixxxv.,  s.  51  (8),  (19th  *July,  1844),       [  •259] 

(1)  87  R.  E.  39  (3  Mac.  &  G.  126).  Sect.  37.     "  That,  after  the  whole  of 

(2)  73  R.  E.  484  (16  M.  &  W.  244).  the  said  sum  of  200,0007.  shall  have 

(3)  7  &  8  Vict  c.  Ixxxv.  **  An  Act  heen  suhscribed  for,  and  one  half 
for  making  a  railway  from  Colchester  thereof  actually  paid  up,  it  shall  be 
to  Ipswich."  lawful  for   the   Company  to  borrow 

The  following  sections  were  referred  on  mortgage  or  bond  such  sums  of 
to  in  the  course  of  the  argument :  money  as  shall  from  time  to  time  be 
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[a.B. 


Habt        provided  a  remedy  for  the  recovery  of  arrears  of  interest,  by  enacting 

Eastkbk      that*  if  in  arrear  for  thirty  days  *after  demand  in  writing,  the 

Union       mortgagee  or  bond  creditor  might  sue  for  the  same  by  action  of 

debt.     The  52nd  section  gave  the  like  remedy  by  action,  in  case  of 


[  ^260  ] 


[  •259,  n.  ] 


[  •260,  n.  ] 


authorised  to  be  borrowed  by  an  order 
of  a  general  meeting  of  the  Company, 
not  ^exceeding  in  the  whole  the  sum  of 
66,666/.,  and  for  securing  the  repay- 
ment of  the  money  so  borrowed,  with 
interest,  to  mortgage  the  railway  and 
the  future  calls  on  the  shareholders  of 
the  Company,  or  to  give  bonds,  in 
manner  hereinafter  mentioned." 

Sect.  49.  **  That  the  Company  may, 
if  they  think  proper,  fix  a  period  for 
the  repayment  of  the  principal  money 
so  borrowed,  with  the  interest  thereof, 
and  in  such  case  the  Company  shall 
cause  such  period  to  be  inserted  in  the 
mortgage  deed  or  bond  ;  and  upon  the 
expiration  of  such  period,  the  prin- 
cipal sum,  together  with  the  arreara 
of  interest  thereon,  shall  be  paid  to 
the  party  entitled  to  such  mortgage 
or  bond." 

Sect.  50.  *♦  That  if  no  time  be  fixed 
in  the  mortgage  deed  or  bond  for  the 
repayment  of  the  money  so  borrowed, 
the  party  entitled  to  the  mortgage  or 
bond  may,  at  the  expiration  or  at  any 
time  after  the  expiration  of  twelve 
months  from  the  date  of  such  mort- 
gage or  bond,  demand  payment  of  the 
principal  money  thereby  secured,  with 
all  arrears  of  interest,  upon  giving  six 
months'  previous  notice  for  that  pur- 
pose, and  the  Company  may  at  all 
times  pay  off  the  money  borrowed,  or 
any  part  thereof,  on  giving  the  like 
notice  ;  and  such  notice,  if  given  by  a 
mortgagee  or  bond  creditor,  shall  be 
by  writing  delivered  to  the  secretary, 
and  if  given  by  the  Company  shall  be 
by  writing  given  either  personally  to 
such  mortgagee  or  bond  creditor,  or 
left  at  his  residence,  or  if  such  mort- 
gagee or  bond  creditor  be  unknown  or 
cannot  be  found,  such  notice  shall  be 
given  by  advertisement  in  the  London 
Gazette,  and  in  some  newspaper  as 
after  mentioned;  and  at  the  expira- 
tion of  the  said  notice,  when  given  by 
the  Company,  interest  shall  cease  to 


be  payable  on  the  money  secured  by 
such  mortgage  or  bond,  unless,  on 
demand  of  such  money,  the  Company 
fail  to  pay  the  same  pursuant  to  such 
notice." 

Sect.  51.  **  And  in  order  to  provide 
for  the  recovery  of  the  arrears  of 
interest  and  costs,  or  of  the  principal 
and  interest  and  costs,  of  any  such 
mortgage  or  bond,  at  the  respective 
times  at  which  such  interest,  or  such 
principal  and  interest  and  costs,  become 
due,  be  it  enacted.  That  if  such  interest 
or  any  part  thereof  shall  for  thirty 
days  after  the  same  shall  have  become 
due,  and  demand  thereof  shall  have 
been  made  in  writing,  remain  unpaid, 
the  mortgagee  or  bond  creditor  may 
either  sue  for  the  interest  so  in  arrear 
by  action  of  debt  in  any  of  the  superior 
Courts,  or  he  may  require  the  appoint- 
ment of  a  receiver  by  an  application 
to  be  made  as  heroinaiter  provided." 

Sect.  52.  **And  with  respect  to 
such  principal  money,  interest,  and 
costs,  be  it  enacted.  That  if  such 
principal  money  and  interest  be  not 
paid  within  six  months  after  the  same 
has  become  payable,  and  after  demand 
thereof  in  "^^writing,  the  mortgagee  or 
bond  creditor  may  sue  for  the  same  in 
any  of  the  superior  courts  of  law  or 
equity ;  or  if  his  debt  amount  to  the 
sum  of  5,000/.  he  may  alone,  or  if  his 
debt  does  not  amount  to  the  sum  of 
5,000/.  he  may  in  conjunction  with 
other  mortgagees  or  bond  creditors 
whose  debts,  being  so  in  arrear  after 
demand  as  aforesaid,  shall,  together 
with  his,  amount  to  the  sum  of  10,000/., 
require  the  appointment  of  a  receiver 
by  an  application  to  be  made  as 
hereinafter  provided." 

The  schedule  to  this  Act  gave  a 
form  of  mortgage  deed  and  of  bond, 
which  were  precisely  the  same  as  the 
forms  in  Schedules  (C.)  and  (D.)  of  the 
Companies  Clauses  Consolidation  Act. 
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the  non-payment  of  the  principal  money  within  six  months  after 
it  became  due,  and  after  demand  in  writing ;  or  the  mortgagee  or 
bond  creditor  might  require  the  appointment  of  a  receiver.  That 
statute,  however,  was  repealed  by  the  10  &  11  Vict.  c.  clxxiv.  (0,  s.  2 
(9th  July,  1847).  This  mortgage  was  given  under  the  10  &  11  Vict, 
c.  ccxxv.  (2)  (22nd  July,  1847),  *which,  by  section  1,  incorporates 


Hart 

r. 

Eastekk 

Union 

Railway  Co. 


[  •261  ] 


(1)  10  &  11  Vict  c.  clxxiv.  **Aii 
Act  to  amalgamate  the  Eastern  Union 
and  Ipewich  and  Bury  St.  Edmund's 
Railway  Companies." 

The  following  are  the  material 
sections  referred  to : 

Sect.  6.  "That  the  provisions  of 
'  The  Companies  Clauses  Consolidation 
Act,  184d/  so  far  as  the  same  are 
applicable,  and  are  not  modified  by 
this  Act,  or  inconsistent  with  the  pro- 
visions thereof,  shall  be  held  to  apply 
to  the  new  Company." 

Sect  43.   *'  And  in  order  to  provide 
for   the  recovery  of   the  arrears    of 
interest  and  costs,  or  of  the  principal 
and  interest  and  the  costs,  of  any  such 
mortgage  or  bond  as  may  have  been 
or  may  be  granted  by  either  of  the 
dissolved  Companies  or  by  the  new 
Company,  at  the  respective  times  at 
which  such  interest  or  such  principal 
and  interest  and  costs  become  due,  be 
it  enacted,  That  if  such  interest  or  any 
part  thereof  shall  for  thirty  days  after 
the  same  shall  have  become  due,  and 
demand  thereof  shall  have  been  made 
in  writing,  remain  unpaid,  the  mort- 
gagee or  bond  creditor  may  either  sue 
for  the  interest  so  in  arrear  by  action 
of  debt  in  any  of  the  superior  Courts, 
or  he  may  require  the  appointment  of 
a  receiver  according  to  the  provisions 
in  that  behalf  contained  in  the  said 
Companies  Clauses  Consolidation  Act." 
(2)  10  &  11  Vict  c.  ccxxv.     "An 
Act  to  empower  the  Eastern  Union 
Bailway  Company  to  make  a  Railway 
from    the    Eastern    Union    Railway 
at    Manningtree    "^^to  Harwich,   with 
branches  thereout,  and  for  other  pur- 
poses." 

The  following  sections  were  referred 
to: 

Sect.  1 ,  after  reciting  the  7  &  8  Vict. 
c.  Ixxxv.,  8  &  9  Vict  c.  xciv.,  9  &  10 


Vict.  c.  xcvii.,  enacts,  "  That  all  the 
provisions  contained  in  the  said  recited 
Acts  relating  to  the  Eastern  Union 
Railway,  so  far  as  the  same  are  now  in 
force,  and  except  such  of  them  as  are 
inconsistent  with  the  provisions  of  the 
'  Lands  Clauses  Consolidation  Act, 
1845,*  and  the  *  Railways  Clauses  Con- 
solidation Act,  1845,'  and  except  such 
as  are  by  this  Act  altered  or  otherwise 
provided  for,  shall  extend  to  this  Act, 
and  to  the  several  purposes  thereof,  as 
fully  and  effectually  as  though  such 
provisions  were  re-enacted  in  this  Act 
as  applicable  to  such  purposes." 

Sect.  2  enacts,  "  That  all  the  pro- 
visions of  the  said  *  Lands  Clauses 
Consolidation  Act,  1845,'  and  of  the 
said  '  Railways  Clauses  Consolidation 
Act,  1845,*  and  also  the  provisions  of 
an  Act  passed  during  the  present 
session  of  Parliament,  calTed  '  The 
Harbours,  Docks,  and  Piers  Clauses 
Act,  1847,*  shall  extend  to  this  Act, 
and  to  the  objects  and  purposes 
thereof,  save  in  so  far  as  the  said  pro-, 
visions  may  be  inconsistent  with  the 
provisions  hereinafter  contained,  and 
the  said  Acts  and  this  Act  shall  for  the 
objects  and  purposes  aforesaid  be  read 
as  one  Act." 

Sect  7.  "  That  after  the  whole  of 
the  sum  hereinbefore  authorised  to  be 
raised  by  shares  shall  have  been  sub- 
scribed, and  one  half  thereof,  and  of 
the  sum  by  the  said  recited  Acts 
authorised  to  be  raised  by  shares, 
shall  have  been  paid  up,  it  shall  be 
lawful  for  the  Company,  subject  to  the 
same  or  the  like  provisions  as  are  con-  [  *261,  n  '•] 
tained  in  the  said  secondly  recited  Act 
with  reference  to  the  monies  thereby 
authorised  to  be  bori'owed,  to  borrow 
on  mortgage  or  bond  such  sums  of 
money  as  shall  from  time  to  time  be 
authorised  to  be  borrowed  by  an  order 
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[♦268] 


[  262,  n.  ] 


all  the  provisions  of  certain  recited  Acts,  viz.  the  7  &  8  Yict 
c.  Ixxxv.,  8  &  9  Vict.  *c.  xciv.  (1),  9  &  10  Vict.  c.  xcvii.,  except 
so  far  as  they  are  inconsistent  with  the  Lands  Glauses  and  Bail- 
ways  Glauses  Consolidation  Acts,  or  are  altered  by  that  Act. 
Section  2  incorporates  ''  The  Lands  Glauses  Gonsolidation  Act, 
the  Bailways  Glauses  Gonsolidation  Act,  and  the  Harbours,  Docks, 
and  Pier  Glauses  Act,"  except  so  far  as  their  provisions  may  be 
inconsistent  with  that  Act.  The  7th  and  8th  sections  authorise 
the  borrowing  of  money,  subject  to  the  provisions  of  the  8  &  9 
Vict.  c.  xciv. ;  and  by  section  9,  mortgages  or  bonds  created  under 
that  Act  are  to  have  priority.     *The  4l6t  section  of  the  10  &  11 


of  any  general  or  special  general 
meeting  of  the  Company,  not  exceed- 
ing in  the  whole  the  sum  of  66,666/., 
in  addition  to  the  sums  which  they 
are  by  the  said  recited  Acts  authorised 
to  borrow,  and  in  addition  to  the  sums 
which  they  may  be  authorised  to 
borrow  by  any  other  Act  to  be  passed 
in  the  present  session  of  Parliament." 

Sect.  8.  **That  the  several  pro- 
visions of  the  said  recited  Acts  with 
regard  to  the  borrowing  of  the  monies 
thereby  authorised  to  be  borrowed, 
and  the  conversion  thereof  into  capital, 
and  as  to  the  creation  of  shares  or 
stock  in  lieu  of  borrowing  the  same, 
and  as  to  consolidating  the  old  with 
the  new  shares  of  the  Company,  shall 
equally  apply  to  the  monies  by  this 
Act  authorised  to  be  borrowed  and  the 
shares  by  this  Act  authorised  to  be 
created." 

Sect.  9.  '*  Provided  always,  that  all 
mortgages  or  bonds  which  may  have 
been  already  created  under  the  powers 
of  the  said  recited  Acts  shall  during 
the  continuance  thereof  have  priority 
over  any  mortgages  or  bonds  to  be 
created  by  virtue  of  this  Act." 

(1)  8  &  9  Vict.  c.  xciv.  (21st  July, 
1845),  "An  Act  to  amend  the  Act 
relating  to  the  Eastern  Union  Railway 
Company,  and  to  raise  a  further  sum 
of  money  for  the  purposes  of  the  said 
undertaking." 

The  following  sections  were  referred 
to: 

Sect.  1  recites  the  7  &  8  Vict, 
c.  Ixxxv.,  and  extends  its  provisions 
to  that  Act. 


Sect.  6.  *'  That,  after  one  half  of  the 
sum  by  this  and  the  said  first  recited 
Act  authorised  to  be  raised  by  shares 
shall  have  been  paid  up,  it  shall  be 
lawful  for  the  said  Company  to 
borrow  on  mortgage  or  bond  such 
sums  of  money  as  shall  from  time  to 
time  be  authorised  to  be  borrowed  by 
an  order  of  any  general  or  special 
general  meeting  of  the  said  Company, 
not  exceeding  in  the  whole  the  sum  of 
16,666/.,  in  addition  to  the  sum  which 
they  are  by  the  said  recited  Act  autho- 
rised to  borrow,  and  for  securing  the 
repayment  of  the  sums  so  respectively 
from  time  to  time  borrowed,  with 
interest,  to  mortgage  the  said  under- 
taking, as  by  the  said  recited  Act 
authorised,  and  also,  if  they  think  fit> 
the  whole  or  any  of  the  future  calls  on 
the  shareholders  of  the  Company,  or 
to  give  bonds  in  manner  hereinafter 
mentioned." 

Sect.  7.  **  That  if,  after  having  bor- 
rowed all  or  any  part  of  the  money  eo 
authorised  to  be  borrowed  on  mortgage 
or  bond,  the  Company  pay  off  the  same, 
it  shall  be  lawful  for  the  directors 
again  to  borrow  the  sum  so  paid  off, 
and  so  from  time  to  time." 

Sect.  8.  **  Provided  always,  and  be 
it  enacted.  That  all  mortgages  and 
bonds  already  granted  or  issued  under 
the  powers  of  the  said  recited  Act  shall 
during  the  continuance  thereof  respec- 
tively have  priority,  as  regards  the 
security  thereby  created,  over  the 
security  by  this  Act  authorised  to  be 
given," 
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Vict.  c.  clxxiv.,  empowers  the  Company  to  borrow  on  mortgage  or        Habt 

bond,   after  the  granting  of  a  certificate  by  the  Eailway  Com-      eastbrn 

missioners  that  one-half  of  the  capital  has  been  paid  up.    The  r^ilway^co. 

42nd  section  gives  priority  to  old  mortgages.     The  43rd  section  (i), 

in  order  to  provide  for  the  recovery  of  arrears  of  interest  and  costs, 

or  of  the  principal  and  interest  and  costs,  enacts  that  if  the  interest 

shall  remain  unpaid  for  thirty  days  after  demand  in  writing,  the 

mortgagee  or  bond  creditor  may  sue  for  the  interest  so  in  arrear  by 

action  of  debt,  or  he  may  require  the  appointment  of  a  receiver. 

The  obvious  intention  was  to  give  a  remedy  by  action  in  respect  of 

the  interest  only,  and  not  of  the  principal.     That  is  rendered  more 

clear  by  reference  to  the  51st  and  52nd  sections  of  the  repealed 

Act,  7  &  8  Vict.  c.  Ixxxv.     The  10  &  11  Vict.  c.  clxxiv.,  is  in  the 

nature  of  a  legislative  declaration  that  interest  only  is  recoverable 

by  action ;  for  it  repeals  the  7  &  8  Vict.  c.  Ixxxv.,  which  gave  a 

remedy  by  action  for  the  principal,  without  substituting  any  similar 

provision,  and  then  enables  the  parties  to  sue  for  the  interest: 

expressio  unius  est  exclusio  cdterius.     But,  assuming  that  the  plaintiff 

can  sue  for  the  principal  under  the  58rd  section  of  the  Companies 

Glauses  Consolidation  Act,  this  declaration  is  bad  for  want  of  an 

averment  that  the  six  months  mentioned  in  that  section  had  elapsed, 

and  that  there  had  been  a  demand  in  writing. 

Meliiah,  in  reply : 

With  respect  to  the  last  objection,  it  appears  by  the  record  that 
six  months  intervened  between  the  time  when  the  money  became 
due  and  the  commencement  of  the  action ;  and  on  general  demurrer 
there  is  a  sufficient  allegation  of  a  demand  in  writing,  for  it  is 
stated  that  the  demand  was  made  '*  in  pursuance  of  the  statutes  in 
that  behalf."  As  to  the  other  point,  it  is  clear  that  the  *7  &  8  [  *264  ] 
Vict.  c.  Ixxxv.,  gave  a  remedy  by  action  for  both  principal  and 
interest ;  and  when  the  Legislature  repealed  that  Act  by  the  10  &  11 
Vict.  c.  clxxiv.  (2),  they  incorporated  with  it  the  Companies  Clauses 
Consolidation  Act,  and  so  gave  a  remedy  under  the  53rd  section  of 
the  latter  Act.  It  cannot  be  supposed  that  the  Legislature  would, 
by  a  retrospective  statute,  deprive  a  creditor  of  the  remedy  which 
they  had  before  granted.  There  is  no  express  enactment  that  the 
principal  shall  not  be  recovered  by  action,  and  it  cannot  be  implied 
from  the  power  to  sue  for  interest.  Even  if  no  express  day  was 
appointed  for  payment,  the  Company  would  be  liable  to  an  action 
(1)  See  the  section,  p.  639.  (2)  See  p.  639. 
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Hart  of  covenant  after  the  requisites  of  the  50th  section  had  been  com- 
eastkrn  plied  with;  for,  by  executing  an  instrument  under  seal,  they 
RailwatTco  i^pli^dly  covenant  to  do  all  that  the  Act  requires.  The  42nd 
section  is  not  at  all  repugnant  to  this  view.  As  to  the  argument 
ab  inconvenienti^  of  allowing  some  creditors  to  have  a  preference 
over  others,  the  same  inconvenience  will  arise  from  permitting 
bond  creditors  to  sue,  and  yet  it  is  clear  that  an  action  will  lie  upon 
a  bond.  Pontet  v.  The  Basingstoke  Canal  Company  has  little 
bearing  on  this  case,  for  there  neither  the  private  Act  nor  the 
mortgage  instrument  contained  any  provision  creating  an  obligation 
to  pay  the  principal. 

Cur.  adv.  vtUt 

The  judgment  of  the  Court  was  now  delivered  by 

Fabee,  B.     (His  Lordship  stated  the  declaration  and  deed-poll  as 
set  out  on  oyer,  and  proceeded) : 

The  plea  in  this  case  is  given  up,  and  the  question  arises  on  the 
sufficiency  of  the  declaration,  importing  into  it  the  form  of  the 
instrument ;  and  the  point  to  be  decided  is,  whether  an  action  will 
lie  upon  it  against  the  Eastern  Union  Railway  Company. 
[  265  ]  If  we  regard  the  form  of  the  instrument  only,  without  reference 

to  the  legislative  provisions  contained  in  the  several  local  and 
personal  Acts  relating  to  this  Company,  and  those  in  the  Companies 
Clauses  Consolidation  Act,  8  &  9  Vict.  c.  16,  we  think  that  an 
action  is  maintainable  upon  it.  The  first  part  merely  assigns,  in 
consideration  of  1,000Z.,  the  undertaking  and  all  the  tolls  and  sums 
of  money  arising  by  virtue  of  the  Act,  to  hold  until  the  sum  of 
1,000Z.,  with  51.  per  cent,  interest  per  annum,  should  be  satisfied. 
If  the  instrument  had  stopped  there,  it  would  have  operated  simply 
as  a  transfer  (commonly,  but  improperly,  called  a  mortgage)  of  the 
subject-matter  till  the  sum  was  satisfied  thereout.  The  subject 
conveyed  would  be  the  tolls  certainly,  the  unpaid  calls,  and 
probably  all  that  belonged  to  the  Company  as  the  proprietors  of 
the  railway,  which  any  one  is  at  liberty  to  use  on  paying  tolls,  but 
not  the  stock  or  property  belonging  to  the  Company  as  common 
carriers  of  passengers  or  goods  for  hire,  nor,  according  to  the  case 
of  Doe  d.  Myatt  v.  St.  Helen's  Railway  Company  (i),  the  soil  of  the 
railway  itself.  The  Railway  Acts  have  been  prepared  on  the  model 
of  the  Canal  Acts,  in  which  the  principal  object  of  the  Company 

(1)  57  E.  B.  699  (2  Q.  B.  364). 
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was  the  proprietorship  of  the  canal,  and  the  profits  derived  from        Ha.bt 
the  use  of  it  by  the  public  in  general ;  but  soon  after  the  establish-      easi-kkjc 
ment  of  railways,  it  was  found  that  the  Company  alone  could  use  ra.ilway  Co. 
them  beneficially,   by  themselves   monopolising   the   conveyance 
upon  them ;  so  that  the  theory  of  these  Acts  and  the  practice  under 
them  are  entirely  at  variance. 

So  far  the  instrument  we  are  considering  would  give  no  right 
of  action  to  the  plaintiffs,  and  would  resemble  that  in  Pontet  v.  The 
Basingstoke  Canal  Company  (1) ;  but  in  the  conclusion  is  the 
stipulation,  that  the  principal  is  to  be  repaid  on  the  1st  of  January, 
1851 ;  and  this  certainly  imports  *a  covenant  by  the  Company  that  [  *266  ] 
the  sum  shall  be  repaid  on  that  day,  unless  there  be  something  in 
the  Acts  to  qualify  or  alter  the  meaning  of  that  expression.  The 
effect  then  of  the  instrument  would  be,  to  pledge  the  tolls  and 
property  of  the  Company  as  proprietors,  but  not  their  stock  or 
property  as  carriers,  and  to  impose  an  obligation  on  them  to  repay 
the  principal  on  a  certain  day;  for  the  breach  of  which  an  action 
would  lie  against  the  Company,  the  judgment  in  which  action 
would  be  satisfied  out  of  their  general  property  belonging  to  them 
as  carriers  or  otherwise. 

It  remains  to  be  considered  what  the  effect  of  the  statutes  is 
upon  the  construction  of  the  instrument.  The  money  appears,  by 
the  statements  in  the  declaration,  to  have  been  borrowed  under  the 
powers  of  the  statute  10  &  11  Vict.  c.  ccxxv.,  by  the  Eastern  Union 
Railway  Company,  amalgamated  and  incorporated  under  the  10  &  11 
Vict.  c.  clxxiv.  This  statute,  by  section  5,  incorporated  the  Com- 
panies Clauses  Consolidation  Act,  8  &  9  Vict.  c.  16.  The  10  &  11 
Vict.  c.  ccxxv.,  contains  no  clauses  as  to  the  form  or  effect  of  the 
securities  for  the  money  borrowed  under  its  provisions,  but  it  refers 
to  certain  prior  Bailway  Acts,  which  are  the  7  &  8  Vict.  c.  Ixxxv., 
8  &  9  Vict.  c.  xciv.,  9  &  10  Vict.  c.  xcvii.,  and  to  the  Bailways 
Clauses  Consolidation  Act,  8  &  9  Vict.  c.  20 ;  and  enacts,  that  all 
the  provisions  contained  in  the  recited  Acts,  so  far  as  the  same 
were  then  in  force,  and  except  such  as  were  inconsistent  with  the 
Lands  and  Bailways  Clauses  Consolidation  Acts,  1845,  and  except 
such  as  by  that  Act  were  altered  or  otherwise  provided  for,  should 
extend  to  that  Act  and  the  purposes  thereof,  as  fully  and  effectually 
as  though  such  provisions  were  re-enacted  in  that  Act.  The  next 
section  extends  all  the  provisions  of  the  Lands  and  Companies 
Clauses  Consolidation  Acts  to  that  Act,  and  also  the  '^  Harbours, 
(1)  43  R  E.  706  (3  Bing.  N.  C.433). 
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Habt  Docks,  and  Piers  Clauses  Act,  1847,"  save  so  far  as  they  may  be 
Eastern  inconsistent  with  the  provisions  thereinafter  ^contained ;  and  the 
Railway  Co  ^^^^  ^^^^  *^^  *^**  ^^*  shall,  for  the  objects  and  purposes  thereof, 
[  *267  ]  he  read  as  one  Act.  There  is  no  small  difficulty  in  construing  an 
Act  so^made  up  from  different  parts  of  other  Acts,  partly  repealed 
and  partly  not,  but,  upon  the  best  consideration  we  can  give,  the 
result  is,  that  the  Acts  do  not  affect  the  right  of  action  for  the 
principal.  The  7  &  8  Vict.  c.  Ixxxv.,  s.  51,  provided  a  remedy  for 
the  interest,  if  in  arrear  for  thirty  days  after  demand  in  writing,  by 
allowing  the  mortgagee  to  sue  for  the  interest  by  action  of  debt  in 
any  of  the  superior  Courts,  or  by  requiring  the  appointment  of  a 
receiver.  Section  52  provides  a  similar  alternative  remedy  for  the 
principal,  if  it  be  not  paid  in  six  months  after  due,  and  after 
demand  in  writing,  in  which  case  the  mortgagee  may  either  sue  in 
the  superior  Courts,  or  have  a  receiver.  But  this  Act  was  repealed 
by  the  10  &  11  Vict.  c.  clxxiv.  (local  and  personal),  s.  2,  and  there- 
fore was  not  in  force  at  the  time  of  the  passing  of  the  10  &  11  Vict, 
c.  ccxxv.  (local  and  personal) ;  and  then  the  10  &  11  Vict.  c.  clxxiv., 
re-enacts  the  51st  section  providing  for  the  interest,  but  not  the 
62nd  section,  which  provides  for  the  right  of  action  for  the 
principal,  or  the  appointment  of  a  receiver  to  recover  its  payment ; 
and  this  creates  a  doubt  whether  the  Legislature  did  not  intend  to 
take  away  the  right  of  action  for  the  principal  altogether,  leaving 
the  mortgagee  a  right  of  action  for  the  interest,  and  if  that  was 
unpaid  for  thirty  days,  and  a  demand  had  been  made  in 
writing,  a  right  to  have  a  receiver,  and  by  that  means  to 
recover  both. 

But  the  sections  51  and  52  of  the  repealed  Act,  7  &  8  Vict. 
0.  Ixxxv.,  are  susceptible  of  a  different  construction,  viz.  that  in 
ease  the  interest  in  the  one  case,  or  the  principal  in  the  other, 
should  be  in  arrear  for  the  times  prescribed,  and  demands  should 
be  made  in  writing,  the  mortgagee  might  either  use  the  right  of 
action  to  recover  it,  which  he  already  had  by  law,  or  he  might 
have  a  receiver  appointed.  The  section  may  be  construed  not  to 
[  *268  ]  give  a  right  of  action,  *but  to  recognise  it  as  already  existing,  and 
to  give  the  right  of  having  a  receiver  instead  of  or  in  CMldition  to  it, 
and  after  thirty  days'  or  six  months'  delay  of  payment  of  interest 
or  principal,  as  the  case  might  be.  The  repeal,  therefore,  of  the 
52nd  section  would  not  take  away  the  right  of  action,  for  it  existed 
independently  of  that  clause.  The  framer  of  the  Act  probably 
thought  it  unnecessary  to  re-enact  the  52nd  section,  as  its  place 
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would  be  supplied  by  the  58rd  section  of  the  Companies  Glauses        Hart 
Consolidation  Act,  which  provides  for  the  application  of  the  remedy      eastern 
of  a  receiver,  when  the  principal  is  in  arrear  for  six  months  and  railway  Co. 
demand  has  been  made  in  writing ;  and  also  enacts  that  it  shall 
be  exercised  without  prejudice  to  the  right  to  sue  for  the  principal, 
which  right  it  thereby  recognises.     To  this  it  may  be  added,  that 
the  Companies  Clauses  Consolidation  Act,  by  section  50,  expressly 
provides,  that  if  a  day  is  fixed  for  the  payment  of  the  money  secured 
by  the  mortgage,  the  money  must  be  paid  on  that  day  to  the  party 
interested ;  and  the  meaning  must  be,  that  if  then  not  paid  it  must 
be  enforced  by  action. 

We  are  therefore  of  opinion,  that  the  right  of  suit  which  the 
mortgagees  have  under  such  an  instrument  as  that  declared  upon, 
is  not  taken  away  or  affected  either  by  the  Companies  Clauses 
Consolidation  Act,  or  any  of  the  special  Acts  referred  to  in  the 
statute  10  &  11  Vict.  c.  ccxxv.,  under  which  the  mortgage  in  question 
was  given  ;  and  therefore  that  the  plaintiffs  are  entitled  to  recover. 

Judgment  for  the  plaintiffs. 


IN  THE  EXCHEQUER  CHAMBER. 


(In  Error  from  thb  Court  of  Exchequer.) 
The   eastern  UNION   RAILWAY   COMPANY  v.        2^^\ 

May  12. 

HART  AND  Another.  Jy^i- 

(8  Ex.  116—126 ;  S.  C.  22  L.  J.  Ex.  20 ;  17  Jur.  89.)  |-  g  ^^i6  ] 

The  7  &  8  Vict  c.  Ixxxv.  **for  making  a  railway  from  Colchester  to 
Ipswich,"  empowered  the  Company  to  borrow  money  on  mortgage. 
Section  49  enacted,  **  That  the  Company  may,  if  they  think  proper,  fix  a 
period  for  the  repayment  of  the  money  so  borrowed,  with  the  interest 
thereof;  and  in  such  case  the  Company  shall  cause  such  period  to  be 
inserted  in  the  mortgage  deed  or  bond,  and  upon  the  expiration  of  such 
period  the  principal  sum,  together  with  the  arrears  of  interest  thereon, 
*  shall  be  paid'  to  the  party  entitled  to  such  mortgage  or  bond."  By 
section  50,  if  no  time  was  fixed  in  the  mortgage  deed  for  repayment,  the 
mortgagee  might,  at  the  expiration  of  twelve  months,  demand  payment  of 
the  principal  and  interest,  upon  giving  six  months  previous  notice ;  and 
the  Company  might  at  all  times  pay  off  the  money  borrowed  upon  giving 
the  like  notice.  By  section  51,  if  such  interest  remained  unpaid  for  thirty 
days  after  it  became  due,  and  demand  thereof  made  in  writing,  the  mort- 
gagee might  either  sue  for  the  interest  so  in  arrear  by  action  of  debt,  or 
require  the  appointment  of  a  receiver.  By  section  52,  if  such  principal  and 
interest  were  not  paid  within  six  months  after  the  same  became  payable, 
and  after  demand  thereof  in  writing,  the  mortgagee  might  sue  for  the  same 
in  any  court  of  law  or  equity,  or,  if  his  debt  amounted  to  a  certain  sum. 
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Eastern  require  the  appointment  of  a  receiver.    The  plaintiff  lent  to  the  defendants 

Union  1 ,000/.  upon  the  security  of  a  debenture  (in  the  form  giyen  in  a  schedule  to 

Railway  Co.  the  7  &  8  Vict.  c.  Ixxxv.)  which  provided  that  the  principal  was  **  to  be 

Hart  repaid  on  the  Ist  of  January,  1851 "  : 

Held,  in  the  Exchequer  Chamber,  affirming  the  judgment  of  the  Court  of 
Exchequer :  First,  that  where  a  corporation  is  created  for  certain  purpoees, 
with  power  to  sue  and  be  sued,  to  borrow  money  for  the  completion  of  those 
purposes,  and  to  secure  the  repayment  of  such  money  by  an  instrument 
which  on  its  face  imports  a  covenant  for  repayment;  if  money  be  so 
borrowed  and  so  secured,  an  action  prima  facte  may  be  maintained  against 
the  corporation  on  breach  of  the  covenant. 

Secondly,  that  in  this  case  such  right  of  action  was  not  taken  away  or 
affected  by  the  7  &  8  Vict  c.  Ixxxv.,  since  the  5 Ist  and  52nd  sections  of 
that  Act  did  not  give  a  right  of  action,  but  merely  recognised  it  as  already 
existing,  and  provided  an  additional  remedy  by  the  appointment  of  a 
receiver. 

This  was  a  writ  of  error  brought  by  the  defendants  below,  on  the 
judgment  of  the  Court  of  Exchequer  in  Hart  and  Another  v.  The 
Eastern  Union  Railway  Company  (i). 

Bramwelly  (WiUes  with  him)  (2),  argued  for  the  plaintiffs  in 
error  in  last  Easter  vacation  (May  12) : 

The  declaration  is  bad.  It  may  be  conceded  that,  in  the  case 
[  •117  ]  of  a  *private  individual,  an  instrument  of  this  nature  would  import 
a  covenant  for  repayment  on  the  day  named  therein ;  but  the 
defendants  below  are  a  Company  incorporated  for  certain  purposes, 
and  invested  with  certain  powers,  and  they  can  do  no  act  unless  in 
furtherance  of  those  purposes,  and  in  conformity  with  those  powers: 
East  Anglian  Railway  Company  v.  Eastern  Counties  Railicay  Com- 
pany  (8),  Gage  v.  Newmarket  Railway  Company  (4).  The  Court  below 
assumed  that  the  mortgagees  had  a  right  of  action  under  such  an 
instrument,  unless  it  was  taken  away  or  affected  by  the  statutes  in 
question  ;  but  the  statutes  must  be  looked  at  to  ascertain  whether  a 
right  of  action  exists,  for  they  alone  confer  the  power  to  borrow 
money.  It  is  submitted  that  the  Legislature  has  not  authorised 
the  Company  to  borrow  money  under  such  circumstances  that 
the  nonpayment  of  it  gives  a  right  of  action.  This  money  was 
borrowed  under  the  10  &  11  Vict.  c.  ccxxv.  (which,  by  sect.  1, 
incorporates  the  provisions  of  the  7  &  8  Vict.  c.  Ixxxv.,  8  &  9  Vict, 
c.  xciv.,  and  9  &  10  Vict.  c.  xcvii.).  Sect.  7  authorises  the  Company 
to  borrow  money  on  mortgage  or  bond,  subject  to  the  provisions  of 

(1)  Ante,  p.  629  (7  Ex.  246),  where  J.,  Oresswell,  J.,  Erie,  J.,  Talfourd,  J., 
the  pleadings  and  statutes  cited  are      Williams,  J.,  and  Crompton,  J. 

fully  set  out.  (3)  11  C.  B.  775. 

(2)  Before  Coleridge,  J.,  Wightman,         (4)  18  Q.  B.  457. 


VOL.  Lxxxvi.]     1852.     EX.  CH.    8  EX.  117—118.  6i7 

the  8  &  9  Vict.  c.  xciv.    By  sect.  9,  mortgages  or  bonds  already      Eastern 

created  are  to  have  priority,  for  which  reason  special  reference  is  railway  Go. 

made  to  the  former  Acts.   The  7  &  8  Vict.  c.  Ixxxv.  s.  37,  empowered        nABT. 

the  Company  to  borrow  money,  and,  for  securing  repayment  with 

interest,  to  mortgage  the  railway  and  future  calls,  or  to  give  bonds. 

Section   40  prescribed  the    form   of    mortgage    deed  and    bond. 

Section  49  enabled  the  Company,  if  they  thought  fit,  to  fix  a  period 

for  repayment.     Where  no  time  is   fixed,   it  is  clear  that   the 

instrument  would  not  operate  as  a  covenant ;  and  there  is  nothing 

in  the  statute  to  give  it  that  efifect,  because  the  Company  have 

exercised  their  option  by  appointing  a  day  of  payment.     The  rights 

of  mortgagees  are  different  from  those  *of  obligees.     The  former       [  ♦lis  ] 

are  entitled  to  their  respective  proportions  of  ''  the  tolls,  sums,  and 

premises  comprised  in  the  mortgages,  and  of  the  future  calls." 

The  latter  are  entitled  to  be  paid  out  of  **  the  tolls  or  other  property 

or  effects  of  the  Company."    But  if  a  mortgagee  could  maintain  an 

action,  he  might  deprive  the  bondholders  of  their  security  by  taking 

the  property  and  effects  of  the  Company  in  execution :  Russell  v. 

East  Anglian  Railway  Company  (i).     The  42nd  section  enacts,  that 

no  mortgage  (although  it  shall  comprise  future  calls)  shall  preclude 

the  Company  from  receiving  and  applying  to  the  purposes  of  the 

Company  any  calls,  so  long  as  the  principal  money  due  on  mortgage 

does  not  exceed  the  amount  of  all  the  calls  remaining  to  be  made. 

But,  by  the  85th  section,  if  there  are  no  sufficient  lands,  property, 

or  effects  of  the  Company,  whereon  to  levy  execution,  then  such 

execution  may  be  issued  against  any  of  the  shareholders  to  the 

extent  of  their  shares  not  then  paid  up.     Those  two  sections  are 

inconsistent,  except  upon  the  supposition  that  no  action  will  lie 

on  a  mortgage  deed  ;  for  otherwise  a  mortgagee  might  obtain  under 

the  82nd  section  the  unpaid  calls,  which,  by  the  42nd  section,  he 

is  prohibited  from  receiving.     The  51st  and  52nd  sections  were 

construed  by  the  Court  below  as  recognising  an  existing  right  of 

action,  and  merely  giving  an  additional  remedy ;  whereas,  in  truth, 

they  create  the  right  of  action,  but  only  on  certain  terms.    It  is 

true  that,  in  Pontet  v.  The  Basingstoke   Canal  Company  (2),  the 

mortgage  instrument  contained  no  terms  amounting  to  a  covenant, 

neither  did  the  private  Act  of  the  Company  give  a  right  of  action. 

But  Pardoe  v.  Price  (3)  is  an  authority  to  show  that  a  mortgage  of 

this  description  creates  no  duty  which  can  be  enforced  by  action, 

(1)  87  R  E.  39  (3  Mac.  &  G.  125).  (3)  73  R.  E.  668  (13  M.  &  W.  267; 

(2)  43  R  E.  706  (3  Bing.  N.  C.  433).       16  M.  &  W.  451). 
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Eastern     independently  of  the  provisions  of  the  statute  *which  authorised 
Railway  Co    t^®  loan.     Doe  d.  Myait  v.  St  Helenas  Railway  Company  (i)  does 
Ha*bt        ^^^  °^^'^^*®  against  this  view,  but  rather  tends  to  show  that  the 
[  *119  ]       remedy  is  in  a  court  of  equity,  which  alone  can  administer  the 
funds  proportionably  to  the  respective  rights  of  the  mortgagees. 
In  Doe  d.  Thompson  v.  Lediard(2)y  the  Court  were  bound  by  the 
express  words  of  the  Act  of  Parliament,  which  vested  in  the  lessor 
of  the  plaintiff,  as  mortgagee,  the  legal  estate  in  the  tolls  and  toll- 
houses, but  nevertheless  subject  to  account  to  the  other  creditors 
in  respect  of  their  previous  claims.     The  7  &  8  Vict.  c.  Ixxxv.,  is, 
however,  repealed  by  the  10  &  11  Vict.  c.  clxxiv. 

(Cresswell,  J.:  The  6th  section  expressly  provides  that  the 
repeal  shall  not  affect  contracts  previously  made ;  and  the  latter 
part  of  the  10th  section  is  to  the  same  effect.) 

The  power  to  sue  in  respect  of  mortgages  previously  granted 
depends  on  the  48rd  section.  If  that  has  not  altered  the  remedy 
given  by  the  previous  Act,  there  is  still  the  same  necessity  for  a 
six  months'  demand  in  writing ;  if  it  has,  then  it  only  gives  a  right 
to  sue  for  interest,  and  the  remedy  for  the  principal  is  by  the 
appointment  of  a  receiver. 

(WiLLUMS,  J. :  If  so,  there  would  be  no  remedy  for  the  principal 
where  the  interest  had  been  paid  ;  since  the  section  only  authorises 
the  appointment  of  a  receiver  where  the  interest  remains  due  after 
demand.) 

Mellish  for  the  defendant  in  error : 

It  is  not  contended  that  the  Company  can  enter  into  contracts 
not  authorised  by  the  statutes ;  but  this  is  an  instrument  to  which 
they  are  empowered  to  put  their  seal.  Then  what  is  its  meaning  ? 
The  language  imports  a  covenant  to  pay  on  the  day  named ;  and 
unless  the  statutes  have  qualified  or  altered  the  plain  meaning  of 
the  words,  they  must  receive  their  ordinary  legal  interpretation. 
[  ♦120  ]  The  10  &  11  Vict.  c.  clxxiv.,  *is  only  material  so  far,  that  it  preserves 
existing  contracts  made  with  the  Companies  thereby  dissolved 
(sects.  6, 10),  and  incorporates  the  Companies  Clauses  Consolidation 
Act  (8  &  9  Vict.  c.  16).  The  48rd  section  seems  to  have  been  inserted 
in  error,  for  if  it  was  intended  to  preserve  the  remedies  given  by 
the  7  &  8  Vict.  c.  Ixxxv.,  it  has  only  re-enacted  one  of  its 
(1)  67  B.  B.  699  (2  Q.  B.  364).  (2)  4  B.  &  Ad.  137. 
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clauses  (51),  and  a  more  effectual  remedy  is  provided  by  the      Eabtbbm 

Union 
8  &  9  Vict.  c.  16.     The  10  &  11  Vict.  c.  ccxxv.,  under  which  this  railway  Co. 

money  was  borrowed,  by  section  7,  empowers  the  Company  to  jj^^^ 
borrow  money,  subject  to  the  provisions  of  the  8  &  9  Vict.  c.  xciv. 
That  statute,  however,  contains  no  provision  with  respect  to  mort- 
gages, except  the  6th  section,  which  enables  the  Company  to 
mortgage  the  undertaking,  as  authorised  by  the  7  &  8  Vict.  c.  Ixxxv. 
The  case  must  therefore  be  governed  either  by  the  7  &  8  Vict.  c.  Ixxxv., 
or  the  Companies  Clauses  Consolidation  Act.  This  instrument  is 
within  the  very  terms  of  the  49th  section  of  the  7  &  8  Vict.  c.  Ixxxv., 
which  provides,  that  the  Company  may,  if  they  think  proper,  fix  a 
period  for  repayment  of  principal  and  interest,  and  in  such  case 
shall  cause  the  period  to  be  inserted  in  the  mortgage  deed,  and 
upon  the  expiration  of  such  period  the  principal  and  interest  shall 
be  paid.  So  that  there  is  not  only  a  covenant  on  the  face  of 
the  instrument,  but  also  a  statutory  declaration,  which  of  itself  is 
sufficient  to  give  a  right  of  action  on  nonpayment.  In  Pontet  v. 
The  Basingstoke  Canal  Company  (1),  the  instrument  contained  no 
words  amounting  to  a  covenant,  and  there  was  nothing  in  the  Act 
requiring  payment  on  a  certain  day.  It  would  be  unreasonable  that 
the  Company  should  have  the  option  of  making  immediate  payment, 
or  of  deferring  it,  according  as  the  value  of  money  fluctuated.  The 
49th,  61st,  and  52nd  sections  may  be  read  thus:  the  49th  gives  a  right 
of  action  upon  non-payment  on  the  day  mentioned ;  then  if  the  interest 
*or  principal  be  in  arrear  for  the  periods  specified  in  the  51st  and  [  'lai  ] 
52nd  sections,  after  demand  in  writing,  the  mortgagee  may  have  a 
receiver  appointed.  The  49th  and  52nd  sections  correspond  with 
the  50th  and  58rd  of  the  Companies  Clauses  Consolidation  Act. 
The  50th  section  of  that  Act  only  differs  from  the  49th  of  the  special 
Act,  inasmuch  as  it  uses  the  words  "  shall  on  demand  be  paid." 
The  58rd  section  of  the  public  Act  enables  the  mortgagee  to  obtain 
the  appointment  of  a  receiver  **  without  prejudice  to  his  right  to 
sue,"  and  the  same  construction  ought  to  be  put  on  the  52nd 
section  of  the  special  Act.  The  51st  section  of  the  latter  Act,  which 
provides  for  the  recovery  of  interest,  gives  the  option  of  suing  or 
applying  for  the  appointment  of  a  receiver ;  and  the  58rd  section 
ought  not  to  be  construed  as  taking  away  the  right  to  sue  for  the 
principal,  without  express  words  to  that  effect.  The  same  provision 
applies  to  bondholders,  so  that  if  the  mortgagee's  right  of  action  is 
postponed,  that  of  the  bondholder  would  be  also.  But  the  form  of 
(1)  43  E.  E.  706  (3  Bing.  N.  C.  433). 


r. 
Hart 
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Bastkrn     bond  in  the  schedule  of  the  Act  shows,  that  such  could  never  have 
Railway  Co.  ^^^^  ^^^  intention  of  the  Legislature ;  and  to  give  the  instrument 
thai  effect,  words  must  be  imported  contradicting  the  express  terms 
of  the  condition.    Again,  in  cases  where  no  time  is  fixed  in  the 
mortgage  deed  for  repayment,  if  the  Company  gave  the  notice  pre- 
scribed by  the  50th  section,  still  the  mortgagee  could  maintain  no 
action  until  after  the  expiration  of  another  six  months,  though,  if 
the  Company  chose  to  pay  the  money  according  to  their  notice,  the 
mortgagee  would  be  bound  to  receive  it.    A  mortgagee  has  no 
interest  in  the  soil  of  the  railway,  for  which  he  could  bring  eject- 
ment :  Doe  d.  Myatt  v.  St.  Helen's  Railway  Company  (1),  neither  has 
he  any  lien  on  the  property  of  the  Company:  RvsseU  v.   Ea^t 
Anglian  Railway  Company  (2).     Further,  even  on  the  construction 
[  *122  ]      contended  for  by  the  other  side,  this  declaration  ^is  good.      It 
appears  by  the  dates  on  the  record,  that  the  action  was  not  brought 
until   six  months  after  the  money  was  due.     The  averment   of 
demand  is  sufficient  on  general  demurrer.    It  necessarily  implies  a 
demand  in  writing,  for  in  no  other  way  could  it  be  made  on  the 
Company ;  and  if  that  averment  had  been  traversed,  a  demand  in 
writing  must  have  been  proved. 

Willes,  in  reply : 

The  meaning  of  the  49th  section  is,  that  the  money  shall  be  paid 
as  provided  for  by  the  statute,  that  is,  at  the  expiration  of  the 
respective  periods  mentioned  in  the  51st  and  52nd  sections. 

(Williams,  J. :  In  the  case  of  a  bond  without  condition,  the 
obligee  would  be  entitled  to  payment  after  six  months*  previous 
notice ;  but,  according  to  that  argument,  six  months  must  elapse 
after  the  money  became  payable  before  he  would  have  a  right  of 
action.) 

The  instrument  must  be  read  as  if  the  legislative  provisions  were 
incorporated  with  it.  There  must  be  a  demand  in  writing  after  the 
expiration  of  the  six  months'  notice.  The  averment  of  demand 
is  not  equivalent  to  a  demand  in  writing :  Everard  v.  Paterson  (3). 

Cur.  adv.  vtdt. 

The  judgment  of  the  Court  was  delivered  in  Trinity  Term 
(June  1)  by 

(1)  67  E.  E.  699  (2  Q,  B.  364).  (3)  16  E.  E.  701  (2  Marsh.  304 ;  6 

(2)  87  E.  E.  39  (3  Mac.  &  G.  1'25).         Taunt  645). 
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Coleridge,  J. :  Eabtbbn 

Union 
This  case  was  argued  during  the  last  vacation,  and  the  question  BailwatCo. 

in  substance  is,  whether,  upon  the  declaration  with  the  instrument        Hart. 

declared  upon  imported  into  it  on  oyer,  an  action  is  maintainable 

against  the  Eastern  Union  Railway  Company.     We  are  of  opinion 

in  the  affirmative;   and   consequently  that  the  judgment  of  the 

Court  below  must  be  aflSrmed. 

It  was  not  denied  by  the  counsel  for  the  plaintiffs  in  error  that  [  ^23  ] 
the  instrument  itself,  on  its  face,  apart  from  all  considerations  of 
disability  in  the  parties,  imported  a  covenant  by  the  Company  for 
the  repayment  of  the  money  advanced  on  the  day  therein  named 
for  that  purpose ;  or  that,  apart  from  such  considerations,  an 
action  would  be  maintainable.  But  it  was  contended,  in  the  first 
place,  that,  unless  enabled  by  specific  statutory  provisions,  the 
Company  could  not  bind  themselves  by  any  such  covenant  as  this 
instrument  imports,  so  as  to  give  a  right  of  action  to  the  covenantee  ; 
and  secondly,  that  not  only  were  there  no  such  enabling  clauses  in 
the  statutes  relied  on  by  the  plaintiffs  below,  but  that  these  statutes 
gave  other  specific  remedies  for  recovery  of  the  money  advanced, 
which  alone  could  be  had  recourse  to ;  and,  thirdly,  it  was  con- 
tended, that  even  if  an  action  could  be  maintained  at  all,  it  could 
only  be  after  a  demand  in  writing,  of  which  there  was  no  sufficient 
allegation  in  the  declaration.  Now,  we  are  clearly  of  opinion,  that 
where  a  corporation  is  created  for  certain  purposes,  with  power  to 
sue  and  be  sued,  to  borrow  money  for  the  completion  of  those 
purposes,  and  to  secure  the  repayment  of  such  money  by  an  instru- 
ment, which,  on  its  face,  imports  a  covenant  for  the  repayment,  if 
money  be  so  borrowed  and  so  secured,  an  action  privid  fade  may 
be  maintained  against  the  corporation  on  breach  of  the  covenant. 
This  appears  to  us  a  necessary  inference  from  the  premises  just 
stated ;  and  as  all  these  premises  concur  in  the  present  case,  with- 
out more  specific  examination  of  the  sections  of  the  various  statutes, 
this  is  enough  to  dispose  of  the  first  point  made  by  the  plaintiffs  in 
error,  a  point  indeed  not  very  earnestly  insisted  on  by  their 
counsel. 

The  second  point  will  require  more  detailed  examination  of  the 
several  statutes  referred  to  in  the  argument.  By  the  mortgage  it 
appears  that  the  money  in  question  was  borrowed  under  the  powers 
conferred  by  the  10  &  11  Vict.  c.  ccxxv.  (local) ;  and  money  borrowed 
under  that  Act  is  by  the  7th  section  borrowed  under  **  the  same  or 
the  like  provisions  *as  are  contained  in  the  8  &  9  Vict.  c.  xciv."       [  •i24  ] 


V. 

Hart. 
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Eastern  (local).  This  Act,  in  section  6,  enables  the  Company  there  named 
Railway  Co.  *<>  borrow  on  mortgage  or  bond,  and  for  securing  repayment  to 
mortgage  the  undertaking  ''as  authorised  by  the  7  &  8  Viet 
c.  Ixxxv."  (local).  To  this  Act  therefore  we  must  look ;  and  althongh, 
by  the  10  &  11  Vict.  c.  clxxiv.  (local),  it  is  for  general  purposes 
repealed,  yet  for  the  purposes  of  the  present  inquiry  it  is  in  fall 
force.  The  37th  section  of  this  Act  gave  the  power  to  borrow,  and 
secure  the  repayment  by  mortgage  of  the  railway  and  future  calls. 
The  49th  section  enables  the  Company  to  fix  a  period  for  the  repay- 
ment of  principal  and  interest ;  and  in  such  case  they  are  to  cause 
the  period  to  be  inserted  in  the  mortgage  deed,  as  they  have  done 
here ;  upon  the  expiration  of  which  period,  it  is  enacted,  that  the 
principal  and  arrears  of  interest  shall  be  paid  to  the  party  entitled 
to  the  mortgage.  It  being  undisputed  that  the  money  in  question 
was  borrowed,  under  such  circumstances,  in  all  respects,  as  satis- 
fied the  conditions  imposed  by  the  Legislature,  and  that  the 
instrument  of  security  is  in  the  form  prescribed,  it  is  clear,  that  if 
the  statute  had  stopped  here,  an  action  would  have  been  main- 
tainable ;  and  this  is  very  important  in  determining  the  construc- 
tion of  the  sections  to  which  we  are  now  coming,  and  upon  which 
has  arisen  whatever  difficulty  has  been  felt  by  any  members  of  the 
Court  in  the  decision  of  the  case.  The  plaintiffs  in  error  contend 
that  these,  and  these  alone,  give  any  right  of  action,  "  and  "  upon 
a  condition  not  complied  with ;  the  defendants  in  error  maintain 
that  they  give  no  right  of  action,  only  recognise  a  pre-existing  right, 
and  add  thereto  another  specific  remedy  at  the  option  of  the 
borrower.  These  sections,  51  and  52,  which  may  be  read  as  one, 
commence  with  this  preamble  ''In  order  to  provide  for  the 
recovery  of  the  arrears  of  interest  and  costs,  or  of  the  principal  and 
interest  and  costs,  of  any  such  mortgage  or  bond,  at  the  respective 
times  at  which  such  interest,  or  such  principal  and  interest  and 
costs  become  due  ;  "  and  the  52nd,  as  to  principal  and  interest  and 
r  *126  ]  ^costs,  enacts,  that  if  the  same  be  not  paid  within  six  months  after 
the  same  has  become  payable,  and  after  demand  thereof  in  writing, 
the  mortgagee  or  bond-creditor  may  sue  for  the  same ;  or,  if  his 
debt  amount  to  5,000Z.,  and,  if  not,  in  conjunction  with  other 
creditors  to  the  amount  of  10,000Z.,  may  require  the  appointment 
of  a  receiver.  The  51st  section  had  previously  provided,  that,  if 
interest  shall  remain  unpaid  for  thirty  days  after  it  shall  have 
become  due,  and  demand  thereof  shall  have  been  made  in  writing, 
the  mortgagee  or  bond-creditor  may  either  sue  by  action  of  debt. 
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or  require  the  appointment  of  a  receiver.    Now,  as  to  both  principal     Babtsbr 
and  interest,  the  49th  section  had,  as  we  have  just  seen,  provided  railway  Co. 
that  they  should  be' paid  at  the  expiration  of  the  period  named  in  «• 

the  instrument  of  security.  If,  then,  we  hold  that  the  expiration 
of  six  months  in  the  one  case,  and  thirty  days  in  the  other  after 
such  period,  are  conditions  precedent  to  any  right  of  recovery  by 
action,  either  we  make  the  sections  inconsistent,  or  we  must  suppose 
a  mere  right  to  be  declared  by  the  former  section,  that  is,  a  right 
to  repayment  on  a  day  named  for  that  purpose  by  the  debtor,  but 
no  remedy  to  enforce  it  given  till  thirty  days  or  six  months  later, 
with  the  superadded  condition  of  a  demand  in  writing.  This  in 
itself  would  be  unreasonable,  and  the  more  so  because  these  terms 
certainly  do  not  apply  to  the  Company,  which  is  left  at  liberty  to 
pay  at  the  day  named  in  all  events,  a  liberty  which,  considering 
how  often  such  loans  are  made  by  way  of  investment,  and  how  the 
value  of  money  fluctuates  in  short  periods  of  time,  may,  in  many  sup- 
posable  cases,  operate  very  inconveniently  on  the  lenders.  Moreover, 
if  we  give  this  construction  to  the  49th  section,  we  must  give  the 
same  to  the  50th  section,  which  provides  for  the  case  where  no  time 
has  been  fixed  in  the  mortgage-deed  or  bond  for  the  repayment  of  the 
money  lent,  and  enacts  that  the  lender  may,  at  the  expiration  of, 
or  at  any  time  after  the  expiration  of,  twelve  months  from  the  date 
of  the  mortgage  or  bond,  demand  payment  of  the  principal,  with 
all  arrears  of  interest,  on  *giving  six  months'  previous  notice  for  [  •ise  ] 
that  purpose.  It  would  be  strange  to  hold  that,  when,  by  six 
months'  notice,  the  money  under  this  section  had  become  payable 
at  the  end  of  twelve  months,  still  no  action  could  be  maintained 
till  after  six  months'  further  default  and  demand  in  writing.  Yet 
this  must  be  the  consequence,  if  we  hold  that  the  right  of  action  is 
given  by  the  51st  and  52nd  sections  only.  But  this  construction, 
which  involves  such  difficulties,  is  not  a  necessary  one ;  all  the 
enacting  words  of  both  will  receive  a  full  and  satisfactory  meaning, 
if  we  suppose  them  to  provide  only  and  specifically  for  the  case  of 
a  default  for  thirty  days  or  six  months  respectively  after  a  demand 
made  in  writing,  and,  in  either  of  those  specified  cases,  to  enact 
that  the  Company  will  be  subject  not  only  to  an  action,  but,  at  the 
option  of  the  lender,  to  have  a  receiver  put  on  them,  an  arrange- 
ment which,  whether  advantageous  or  not  to  the  lender,  cannot 
but  be  highly  inconvenient  to  them. 

We  agree  with  the  Court  below  in  thinking  that  this  is  the  true 
construction  of  these  sections,  and  it  has  the  advantage  of  making 
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[  ♦268  ] 


[  262,  n.  ] 


all  the  provisions  of  certain  recited  Acts,  viz.  the  7  &  8  Vict 
c.  Ixxxv.,  8  &  9  Vict.  *c.  xciv.  (1),  9  &  10  Vict.  c.  xcvii.,  except 
so  far  as  they  are  inconsistent  with  the  Lands  Glauses  and  Bail- 
ways  Claases  Consolidation  Acts,  or  are  altered  by  that  Act 
Section  2  incorporates  "  The  Lands  Clauses  Consolidation  Act, 
the  Eailways  Clauses  Consolidation  Act,  and  the  Harbours,  Docks, 
and  Pier  Clauses  Act,"  except  so  far  as  their  provisions  may  be 
inconsistent  with  that  Act.  The  7th  and  8th  sections  authorise 
the  borrowing  of  money,  subject  to  the  provisions  of  the  8  &  9 
Vict.  c.  xciv. ;  and  by  section  9,  mortgages  or  bonds  created  under 
that  Act  are  to  have  priority.     *The  41st  section  of  the  10  &  11 


of  any  general  or  special  general 
meeting  of  the  Company,  not  exceed- 
ing in  the  whole  the  sum  of  66,666/., 
in  addition  to  the  sums  which  they 
are  by  the  said  recited  Acts  authorised 
to  borrow,  and  in  addition  to  the  sums 
which  they  may  be  authorised  to 
borrow  by  any  other  Act  to  be  passed 
in  the  present  session  of  Parliament." 

Sect.  8.  ''That  the  several  pro- 
visions of  the  said  recited  Acts  with 
regard  to  the  borrowing  of  the  monies 
thereby  authorised  to  be  borrowed, 
and  the  conversion  thereof  into  capital, 
and  as  to  the  creation  of  shares  or 
stock  in  lieu  of  borrowing  the  same, 
and  as  to  consolidating  the  old  with 
the  new  shares  of  the  Company,  shall 
equally  apply  to  the  monies  by  this 
Act  authorised  to  be  borrowed  and  the 
shares  by  this  Act  authorised  to  be 
created.*' 

Sect.  9.  ''Provided  always,  that  all 
mortgages  or  bonds  which  may  have 
been  already  created  under  the  powers 
of  the  said  recited  Acts  shall  during 
the  continuance  thereof  have  priority 
over  any  mortgages  or  bonds  to  be 
created  by  virtue  of  this  Act." 

(1)  8  &  9  Vict.  c.  xciv.  (21st  July, 
1845),  **An  Act  to  amend  the  Act 
relating  to  the  Eastern  Union  Railway 
Company,  and  to  raise  a  further  sum 
of  money  for  the  purposes  of  the  said 
undertaking." 

The  following  sections  were  referred 
to: 

Sect.  1  recites  the  7  &  8  Vict, 
c.  Ixxxv.,  and  extends  its  provisions 
to  that  Act. 


Sect.  6.  *'  That,  after  one  half  of  the 
sum  by  this  and  the  said  first  recited 
Act  authorised  to  be  raised  by  shares 
shall  have  been  paid  up,  it  shall  be 
lawful  for  the  said  Company  to 
borrow  on  mortgage  or  bond  such 
sums  of  money  as  shall  from  time  to 
time  be  authorised  to  be  borrowed  by 
an  order  of  any  general  or  special 
general  meeting  of  the  said  Company, 
not  exceeding  in  the  whole  the  sum  of 
16,666/.,  in  addition  to  the  sum  which 
they  are  by  the  said  recited  Act  autho- 
rised to  borrow,  and  for  securing  the 
repayment  of  the  sums  so  respectively 
from  time  to  time  borrowed,  wiUi 
interest,  to  mortgage  the  said  under- 
taking, as  by  the  said  recited  Act 
authorised,  and  also,  if  they  think  fit, 
the  whole  or  any  of  the  future  calls  on 
the  shareholders  of  the  Company,  or 
to  give  bonds  in  manner  hereinafter 
mentioned." 

Sect.  7.  "  That  if,  after  having  bor- 
rowed all  or  any  part  of  the  money  so 
authorised  to  be  borrowed  on  mortgage 
or  bond,  the  Company  pay  off  the  same, 
it  shall  be  lawful  for  the  directors 
again  to  borrow  the  sum  so  paid  off, 
and  so  from  time  to  time." 

Sect.  8.  "Provided  always,  and  be 
it  enacted,  That  all  mor^^ges  and 
bonds  already  granted  or  issued  under 
the  powers  of  the  said  recited  Act  shall 
during  the  continuance  thereof  respec- 
tively have  priority,  as  regards  the 
security  thereby  created,  over  the 
security  by  this  Act  authorised  to  be 
given." 
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Vict.  c.  clxxiv.,  empowers  the  Company  to  borrow  on  mortgage  or        Hart 

bond,   after  the  granting  of  a  certiiScate  by  the  Eailway  Com-      eastern 

missioners  that  one-half  of  the  capital  has  been  paid  up.     The  r^ilway^Co. 

42nd  section  gives  priority  to  old  mortgages.     The  43rd  section  (i), 

in  order  to  provide  for  the  recovery  of  arrears  of  interest  and  costs, 

or  of  the  principal  and  interest  and  costs,  enacts  that  if  the  interest 

shall  remain  unpaid  for  thirty  days  after  demand  in  writing,  the 

mortgagee  or  bond  creditor  may  sue  for  the  interest  so  in  arrear  by 

action  of  debt,  or  he  may  require  the  appointment  of  a  receiver. 

The  obvious  intention  was  to  give  a  remedy  by  action  in  respect  of 

the  interest  only,  and  not  of  the  principal.     That  is  rendered  more 

clear  by  reference  to  the  51st  and  52nd  sections  of  the  repealed 

Act,  7  &  8  Vict.  c.  Ixxxv.     The  10  &  11  Vict.  c.  clxxiv.,  is  in  the 

nature  of  a  legislative  declaration  that  interest  only  is  recoverable 

by  action ;  for  it  repeals  the  7  &  8  Vict.  c.  Ixxxv.,  which  gave  a 

remedy  by  action  for  the  principal,  without  substituting  any  similar 

provision,  and  then  enables  the  parties  to  sue  for  the  interest: 

expressio  unim  est  exclusio  alteritis.    But,  assuming  that  the  plaintiff 

can  sue  for  the  principal  under  the  58rd  section  of  the  Companies 

Clauses  Consolidation  Act,  this  declaration  is  bad  for  want  of  an 

averment  that  the  six  months  mentioned  in  that  section  had  elapsed, 

and  that  there  had  been  a  demand  in  writing. 

MellUh,  in  reply : 

With  respect  to  the  last  objection,  it  appears  by  the  record  that 
six  months  intervened  between  the  time  when  the  money  became 
due  and  the  commencement  of  the  action ;  and  on  general  demurrer 
there  is  a  sufficient  allegation  of  a  demand  in  writing,  for  it  is 
stated  that  the  demand  was  made  '^  in  pursuance  of  the  statutes  in 
that  behalf."  As  to  the  other  point,  it  is  clear  that  the  ^7  &  8  [  •ze*  ] 
Vict.  c.  Ixxxv.,  gave  a  remedy  by  action  for  both  principal  and 
interest ;  and  when  the  Legislature  repealed  that  Act  by  the  10  &  11 
Vict.  c.  clxxiv.  (2),  they  incorporated  with  it  the  Companies  Clauses 
Consolidation  Act,  and  so  gave  a  remedy  under  the  58rd  section  of 
the  latter  Act.  It  cannot  be  supposed  that  the  Legislature  would, 
by  a  retrospective  statute,  deprive  a  creditor  of  the  remedy  which 
they  had  before  granted.  There  is  no  express  enactment  that  the 
principal  shall  not  be  recovered  by  action,  and  it  cannot  be  implied 
from  the  power  to  sue  for  interest.  Even  if  no  express  day  was 
appointed  for  payment,  the  Company  would  be  liable  to  an  action 
(1)  See  the  section,  p.  639.  (2)  See  p.  639. 
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Bheab       of  all  his  claims,  and,  after  other  findings,  awarded  the  costs  of  the 
Habbadinb.  reference  and  the  award  to  be  taxed  as  stated  in  the  declaration. 
The  plea  concluded  by  an  averment  that  the  said  award  was  void 
in  law.    Verification. 

[271]  The  defendant  pleaded,  thirdly,  that  no  action  or  other  pro- 

ceeding had  been  commenced  or  was  pending  in  the  Coart  of 
Exchequer,  or  any  other  Court,  between  the  plainti£f  and  the 
defendant  or  either  of  them,  either  alone  or  with  any  other  person 
or  persons,  before  or  at  the  time  when  the  said  order  of  reference 
was  made,  wherefore  the  said  order  and  the  said  rale  of  Court 
are  void  in  law.  Verification. 
General  demurrer  to  each  of  these  pleas,  and  joinder. 

G.  T,  White  argued  in  support  of  the  demurrer  (i)  (Jan.  21) : 

First,  as  to  the  second  plea,  the  award  is  good ;  for  the  arbitrator 
has  substantially  disposed  of  all  matters  referred  to  him.     *     *    * 

Brewer,  contra : 

[  272  ]  ♦    *    The  award  is  not  final,  and  is  therefore  bad.    The  arbitrator 

has  not  decided  whether  any  co-partnership  ever  did  exist  between 
the  parties.  He  has  merely  found  that,  if  it  did,  it  was  put  an  end 
to  on  a  certain  day.  This  is  one  of  the  matters  upon  which  the 
arbitrator  was  expressly  bound  to  decide.  Liabihties  may  have 
existed  between  the  parties,  to  which  either  one  or  the  other  of 
them  may  be  bound  to  contribute.  The  second  plea  is  therefore 
good. 

White,  in  reply : 

The  latter  objection  might  hold  good  on  special  demurrer ;  but 
the  arbitrator  has  substantially  decided  the  matter  referred.  He 
finds  the  date  of  the  dissolution.  The  award  may  be  remitted  back 
to  the  arbitrator.  The  defendant,  therefore,  cannot  take  the  objection 
to  the  award  in  this  form. 

Pollock,  C.  B.  : 

We  are  of  opinion  that  the  third  plea  is  bad ;  but  we  entertain 
some  doubt  as  to  the  validity  of  the  award.  We  shall  take  time  to 
consider  that  question. 

Cur.  adv.  tmlu 

(1)  Before  Pollock,  0.  B.,  Parke,  B.,  Alderson,  B. 
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Parke,  B.,  now  said  : 

In  this  case  the  only  question  we  took  time  to  consider  was,  Harradinb. 
whether  the  award  is  valid.  We  are  of  opinion  that  the  award  is 
bad,  because  it  does  not  decide  whether  there  ever  was  a  co-partner- 
ship or  not ;  and  this  was  one  of  the  matters  expressly  referred  by 
the  parties  to  the  arbitrator.  The  question  does  not  arise  on  appli- 
cation to  set  aside  the  award,  but  on  demurrer  to  the  second  plea. 
The  plea  is  therefore  good,  and  the  defendant  *i8  entitled  to  our  [  •273  ] 
judgment  upon  it.  We  intimated,  during  the  course  of  the  argument, 
that  the  plaintiff  was  entitled  to  judgment  on  the  third  plea. 

Judgment  accordingly. 


FAYIELL  V.   GASKOIN  and   Others  (1). 

(7  Ex.  273—281 ;  S.  0.  21  L.  J.  Ex.  85 ;  18  L.  T.  226.) 

The  defendants*  testator,  being  in  possession  of  an  estate,  of  part  of  which 
he  was  the  owner,  and  another  part  of  which  consisted  of  Crown  lands  leased 
to  him  for  a  term,  expiring  on  the  10th  of  October,  1849,  contracted  with 
the  plaintiff  for  the  sale  to  him  of  the  former  part,  and,  by  agreement, 
demised  to  him  the  Crown  lands  for  one  year  from  the  29th  of  September, 
1848  ;  and  the  plaintiff  agreed  that  he  would  abide  by,  perform,  and  keep 
all  and  singular  the  covenants  and  agreements  contained  in  the  Crown 
lease ;  and  the  testator  agreed,  that,  in  case  he  should  be  able  to  obtain  a 
further  lease  from  the  CJrown  for  fourteen  years,  he  would  grant  to  the 
plaintiff  a  lease  for  thirteen  years,  subject  to  the  same  covenants.  By  a 
memorandum  subsequently  signed  by  the  plaintiff,  he  agreed  to  take  (with 
others)  the  Crown  lands,  **  subject  to  the  same  rents,  covenants,  and 
obligations,  in  all  respects,"  as  were  contained  and  provided  for  in  the  leases 
by  which  the  testator  held,  or  should  hold,  the  same.  The  plaintiff,  on 
taking  possession,  paid  to  the  outgoing  tenants,  according  to  the  custom  of 
the  country,  the  amount  of  the  valuation  for  fallows,  &c.,  as  well  of  the 
other  lands  as  of  the  Crown  lands.  By  the  terms  of  the  Crown  lease,  the 
custom  of  the  country  in  that  respect  was  excluded.  At  the  desire  of  the 
plaintiff,  the  Crown  lease  was  not  renewed :  Held,  first,  that  the  custom  of 
the  country  was  not  excluded  by  the  agreement  between  the  parties; 
secondly,  that,  where  such  a  custom  exists,  there  is  an  implied  contract  on 
the  part  of  the  landlord,  that,  if  there  be  no  incoming  tenant,  he  will  pay 
the  outgoing  tenant  according  to  the  custom. 

SemhUf  that  such  a  custom  does  not  apply  to  cases  where  the  term  is  put 
an  end  to  by  the  determination  of  the  landlord's  interest. 

Assumpsit.  The  declaration  stated  that,  in  consideration  that 
the  plaintiff,  at  the  request  of  one  W.  Clode,  since  deceased,  would 
become  tenant  to  the  said  W.  Clode  of  a  certain  farm  called  the 
Crown  Lands,  and  would,  as  such  incoming  tenant,  pay  to  W.  Clode, 
according  to  the  custom  of  the  country,  the  amount  of  the  usual 
valuation  paid  by  an  incoming  tenant  for  fallows,  half  fallows, 

(1)  See  Bradburn  v.  Foley  (1878)  3  C.  P.  D.  129,  47  L.  J.  C.  P.  331. 
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faviell  dressingB,  &c.,  each  party  to  appoint  a  valuer,  the  said  W.  Clode 
GAgKoiN.  promised  the  plaintiff  that  he  would,  at  the  expiration  of  the  term, 
pay  to  the  plaintiff,  as  outgoing  tenant,  according  to  the  custom  of 
the  country,  the  amount  of  such  valuation  for  fallows,  half  fallows, 
dressings,  &c.  Averment,  that  the  plaintiff  became  tenant  to 
W.  Clode  upon  the  terms  aforesaid.  Breach,  that  W.  Clode,  in 
his  lifetime,  and  the  defendants  as  such  executors  since  his  death, 
did  not  nor  would  appoint  a  valuer,  but  wholly  refused  so  to  do. 
[  ♦274  ]  The  defendants  pleaded  {inter  alia)  non  assumpseruntj   *and  a 

denial  of  the  tenancy  upon  the  terms  stated  in  the  declaration. 
Upon  which  issues  were  joined. 

At  the  trial,  before  Jervis,  Ch.  J.,  at  the  last  Surrey  Summer 
Assizes,  it  appeared  that  the  action  was  brought  by  the  plaintiff, 
as  the  outgoing  tenant  of  a  farm,  to  recover  from  the  defendants, 
who  were  the  executors  of  his  landlord  W.  Clode,  the  sum  of  287/. 
for  fallows,  half  fallows,  dressings,  &c.,  under  the  following  circum- 
stances :  W.  Clode  was  the  owner  of  an  estate  near  Windsor, 
called  the  Bakeham  House  estate,  which  consisted  of  four  separate 
properties :  first,  of  the  dwelling-house  and  lands  adjoining,  called 
Bakeham  House,  which  formed  the  chief  portion  of  the  estate; 
secondly,  of  Little  Bakeham  farm,  held  by  him  under  a  lease  from 
a  Miss  Mackason ;  thirdly,  of  two  cottages  and  land,  of  copyhold 
tenure ;  and  fourthly,  of  certain  Crown  lands  held  by  him  under 
a  lease  from  the  Commissioners  of  Woods  and  Forests,  dated  the 
5th  of  March,  1841,  for  a  term  of  fourteen  years  from  the  10th  of 
October,  1835,  at  a  rent  of  92Z.  W.  Clode  being  desirous  of  selling 
the  Bakeham  House  and  lands,  and  the  plaintiff  of  purchasing  them, 
it  was  arranged  that  the  plaintiff  should  become  the  tenant  of  the 
property,  with  the  option  of  afterwards  becoming  the  purchaser ; 
and  accordingly  the  following  memoranda  and  agreements  were 
prepared  and  signed  by  the  parties  or  their  agents. 

By  articles  of  agreement  of  the  23rd  of  December,  1848,  W.  Clode 
agreed  to  let,  and  the  plaintiff  to  take,  the  several  parcels  of  land 
called  Bakeham  Farm,  for  one  year  from  the  29th  of  September 
last.  This  agreement  contained  a  stipulation  on  the  part  of  the 
plaintiff  "  to  abide  by,  perform,  and  keep  all  and  singular  the 
covenants  and  agreements  contained  in  a  certain  indenture  of  lease, 
dated  the  5th  of  March,  1841,  and  made  between  the  Commissioners 
of  Woods  and  Forests  and  W.  Clode,  whereby  the  said  premises 
were  demised  to  the  said  W.  Clode,  his  executors,  &c.,  for  a  certain 
L  •STs  ]       term  of  years,  which  will  expire  *ou  the  10th  of  October  next." 
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W.  Glode  then  agreed  that,  in  case  he  should  be  able  to  obtain  a  faviell 
further  lease  from  the  Grown  of  the  said  premises  for  fourteen  years,  qaskoin. 
he  would  grant  to  the  plainti£f  a  lease  of  the  same  for  thirteen  years, 
at  rents  payable  quarterly,  "  and  subject  to  covenants,  clauses,  pro- 
visoes, conditions,  and  agreements,  similar  in  all  respects  to  those 
which  may  respectively  be  reserved  and  contained  in  the  new  lease, 
which  may  as  aforesaid  be  obtained  by  the  said  W.  Glode  from  the 
Grown."  By  the  terms  of  the  Grown  lease,  the  custom  of  the  country, 
as  between  landlord  and  outgoing  tenant,  was  excluded. 

By  a  memorandum,  dated  the  29th  of  December,  1848,  the 
plaintiff  agreed  to  take  as  tenant  the  Bakeham  estate,  consisting  of 
the  dwelling-houses,  offices,  farm-buildings,  twelve  cottages,  two  of 
which  were  stated  to  be  the  separate  property  of  W.  Glode,  and 
about  177  acres  of  land,  and  a  lease  was  to  be  granted  for  fourteen 
years,  determinable  on  certain  terms,  the  plaintiff  to  have  the 
option  of  purchasing  the  estate.  The  plaintiff  agreed  to  pay  for 
fallows,  half  fallows,  dressings,  &c.,  on  the  farm,  at  a  fair  valuation, 
each  party  appointing  his  own  valuer. 

A  memorandum,  dated  the  2nd  of  February,  1849,  and  signed 
by  the  plaintiff,  was  as  follows :  **  Being  desirous  of  securing  the 
occupation  of  the  farm  and  lands  adjoining  the  Bakeham  estate, 
Egham,  which  I  have  lately  taken  of  Mr.  Glode,  belonging  to  the 
Grown  and  to  Miss  Mackason,  but  held  by  Mr.  Glode  by  leases 
about  to  be  renewed,  I  hereby  agree  and  engage  to  take  the  said 
farm  and  lands  belonging  to  the  Grown  and  Miss  Mackason,  as 
under-tenant  to  Mr.  Glode,  subject  to  the  same  rents,  covenants, 
and  obligations  in  all  respects  as  are  contained  and  provided  for  in 
the  leases  by  which  Mr.  Glode  holds  or  shall  hold  the  same,  except- 
ing that  the  term  is  to  be  determinable  at  the  same  time  as  my 
lease  of  the  Bakeham  estate.    Witness  my  hand,  W.  F.  Faviell." 

A  memorandum  of  the  7th  of  February,  1849,  stated  that  the  [  276  ] 
plaintiff  took  to  the  Bakehouse  [sic]  estate,  and  to  the  Grown  lands 
and  Miss  Mackason's  lands,  as  from  last  Michaelmas,  from  which 
quarter-day  the  leases  were  to  commence.  There  was  another 
memorandum,  also  dated  the  7th  of  February,  1849,  which  con- 
tained, amongst  others,  the  following  stipulation :  "  And  in  con- 
sideration of  this  allowance  of  200Z.,  and  of  the  said  W.  Glode 
engaging  to  grant  leases  of  certain  contiguous  lands  as  held  by  him 
of  the  Grown  and  of  Miss  Mackason,  when  renewed,  together  about 
112  acres,  little  more  or  less,  without  any  bonus  or  increased  rent 
(but  determinable  at  the  same  period  as  the  Bakeham  lease),  the 
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Faviell     said  W.  F.  Faviell  agrees  to  take  to  the  said  contiguous  lands,  with 
Gaskoin.     the  buildings  thereon  in  their  present  state,  without  any  farther 
allowance  for  any  repairs  that  are  or  may  be  hereafter  required  to 
or  for  the  said  buildings." 

On  the  12th  of  January,  1849,  the  plaintiff  wrote  to  the  agent  of 
W.  Clode  as  follows  :  "  I  hope  Mr.  Clode  has  by  this  time  renewed 
the  lease  of  the  Grown  lands  and  Miss  Mackason's  ;  because,  if  that 
is  not  done,  I  cannot  be  expected  to  pay  the  valuation  for  dressings, 
&c.,  which  I  shall  never  have  the  benefit  of.  The  lease  of  the 
Crown  lands  might  be  seven  or  fourteen  years ;  I  do  not  care  much 
which  it  is.    Yours,  &c.,  W.  F.  Faviell." 

In  February,  1849,  a  valuation,  according  to  the  custom  of  the 
country,  was  made  in  respect  of  all  the  lands  taken  by  the  plaintiff; 
and  the  amount,  being  2,283Z.  Ida.,  was  paid  by  the  plaintiff  to  the 
defendants'  testator.  That  portion  of  the  valuation  which  related 
to  the  Crown  lands  amounted  to  about  240Z.  Leases  were  executed 
of  three  of  the  properties,  and  the  plaintiff  took  possession  of  the 
entire  lands  in  February,  1849 ;  but,  in  May,  1849,  signified  his 
determination  not  to  renew  the  Crown  lease,  and  requested  the 
[  ^277  ]  defendants  not  to  apply  for  a  renewal  of  it.  *The  plaintiff  gave  up 
possession  of  the  Crown  Lands  on  the  10th  of  October,  1849,  when 
he  claimed  as  outgoing  tenant  to  be  paid  for  fallows  and  dressings, 
&c.,  according  to  the  custom  of  the  country. 

It  was  objected,  on  the  part  of  the  defendants,  first,  that  the 
custom  of  the  country  was  excluded  by  the  terms  of  the  contract ; 
secondly,  that,  if  not,  the  custom  did  not  include  a  case  where  the 
term  was  determined  by  the  expiration  of  the  landlord's  interest. 
It  was  also  objected,  that  there  was  no  obligation  on  a  landlord  to 
pay  according  to  the  custom  of  the  country.  The  learned  Judge 
left  it  to  the  jury  to  say,  whether  the  custom  for  a  landlord  to  pay 
the  outgoing  tenant  was  proved  ;  and  the  jury  having  found  in  the 
affirmative,  his  Lordship  directed  a  verdict  for  the  plaintiff, 
reserving  leave  for  the  defendants  to  move  to  enter  a  verdict  for 
them,  if  the  Court  should  be  of  opinion  that,  on  the  construction  of 
the  documents,  the  custom  of  the  country  was  excluded  by  the 
agreement  between  the  parties. 

Channell,  Serjt.,  in  the  following  Michaelmas  Term,  obtained  a 
rule  nisi  accordingly ;  against  which — 

BramweU  (Raymond  with  him)  now  showed  cause : 
The  plaintiff,  as  outgoing  tenant,  is  entitled,  according  to  the 
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custom  of  the  country,  to  be  repaid  the  value  of  the  fallows  and  Favikll 
dressings  of  the  Grown  lands,  which,  as  incoming  tenant,  he  paid  qaskoik. 
to  the  defendants'  testator.  The  plaintiff's  interest  in  those  lands 
ceased  by  efiSuxion  of  time,  on  the  29th  of  September,  1849,  and 
not  by  reason  of  the  expiration  of  his  landlord's  interest.  There  is 
nothing  in  the  agreements  or  memoranda  to  exclude  the  custom  of 
the  country.  The  plaintiff  merely  stipulates  that,  with  respect  to 
the  rents  and  covenants  in  the  Grown  lease,  he  will  stand  in  the 
same  situation  as  his  landlord. 

The  GouRT  then  called  on  [  278  ] 

Channell,  Serjt.,  {BoviU  with  him),  to  support  the  rule : 

The  intention  of  the  plaintiff  was,  to  obtain  the  same  interest  in 
all  the  properties  as  his  landlord  W.  Glode  had,  and  he  paid  the 
value  of  the  fallows  and  dressings,  not  with  reference  to  a  tenancy 
which  was  to  be  determined  on  the  29th  of  September,  1849,  but 
in  anticipation  that  the  Grown  lease  would  be  renewed  for  a  term 
of  years.  That  is  evident  from  his  letter  of  the  12th  of  January, 
1849,  in  which  the  plaintiff  says,  '*  I  hope  Mr.  Glode  has  by  this 
time  renewed  the  lease  of  the  Grown  lands  and  Miss  Mackason's ; 
because,  if  that  is  not  done,  I  cannot  be  expected  to  pay  the  valua- 
tion for  dressings,  &c.,  which  I  shall  never  have  the  benefit  of." 
The  plaintiff  did  not  pay  for  the  dressings  according  to  the  custom 
of  the  country,  but  upon  the  supposition  that  he  was  to  have  a  term 
of  years  under  the  Grown  lease.  He  afterwards  desired  that  it 
might  not  be  renewed.  It  is  true,  that  the  plaintiff  took  the 
Grown  lands  as  tenant  for  a  year,  but  he  took  them  subject  to  the 
stipulations  contained  in  the  Grown  lease. 

(Fabke,  B.  :  That  is,  he  was  to  indemnify  the  testator  as  to  all 
covenants  which  he  had  entered  into  with  the  Grown.) 

The  testator  had  no  claim  against  the  Grown  for  fallows  and 
dressings,  and  it  was  never  intended  that  the  plaintiff  should  be  in 
a  better  situation  than  he  would  have  been  if  the  lease  had  been 
renewed. 

(Parke,  B.  :  The  testator  received  the  amount  of  the  valuation 
from  the  plaintiff  as  incoming  tenant,  and  is  bound  to  repay  him. 
The  agreement  does  not  exclude  the  custom  of  the  country.) 

By  the  memorandum  of  the  7th  of  February,  the  plaintiff  was  to 
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Faviell  have  a  renewal  of  the  Crown  lease,  on  the  same  terms  as  the 
Gaskoin.  testator,  and  without  payment  of  any  bonus  or  increased  rent  The 
transaction  amounted  to  a  purchase  from  the  testator  of  a  right  to 
[  •279  ]  have  a  renewed  lease.  Further,  *in  this  case  there  is  no  legal 
obligation  on  the  landlord  to  pay  for  fallows  and  dressings.  In 
ordinary  cases,  a  landlord  may  be  liable  where  there  is  no  incoming 
tenant,  on  the  ground  that  he  takes  to  the  land;  but  here  the 
landlord's  interest  had  expired  at  the  time  the  plaintiff  gave  up 
possession. 

Parkb,  B.  : 

The  rule  ought  to  be  discharged.  The  first  question  is,  whether 
the  custom  of  the  country  has  been  excluded  by  reason  of  the 
agreements  between  the  parties.  In  considering  that  question,  we 
must  look  only  to  the  articles  of  agreement  relating  to  this  parti- 
cular farm,  and  see  whether  they  contain  anything  to  exclude  the 
custom  of  the  country,  that  an  outgoing  tenant  is  to  be  repaid  at  the 
end  of  the  term  what  he  has  paid  at  his  entry  upon  his  premises. 
There  is  no  provision  in  the  articles  of  agreement  at  all  inconsistent 
with  the  idea  that  the  outgoing  tenant  is  to  be  repaid.  The  only 
clause,  which  forms  any  foundation  for  the  argument  on  the  part 
of  the  defendants,  is  that  in  which  the  plaintiff  agrees  "to  abide  by, 
perform,  and  keep  all  and  singular  the  covenants  and  agreements 
contained  in  a  certain  indenture  of  lease,  dated  the  5th  of  March, 
1841,"  <&c.  But  the  meaning  of  that  is,  obviously,  nothing  more 
than  that  the  plaintiff  is  to  perform  all  the  covenants  in  respect  of 
the  occupation  and  cultivation  of  the  land  which  W.  Clode  was 
under.  Therefore  that  stipulation  does  not  exclude  the  custom  of 
the  country.  Moreover,  the  agreement  contemplates  a  lease  which 
would  expire  on  the  29th  of  September,  1849,  so  that  the  time  of 
quitting  is  not  the  same  as  under  the  Crown  lease.  Then,  with 
respect  to  the  custom  of  the  country  being  excluded  by  the  intention 
of  the  plaintiff  to  take  the  four  distinct  properties  ;  in  my  opinion 
there  is  no  fomidation  for  the  argument,  that  the  desire  to  become 
the  occupier  of  them  all  was  the  consideration  for  the  plaintiff's 
[  ♦280  ]  foregoing  *his  right  to  be  paid  as  outgoing  tenant.  When  we  look 
at  the  obligation  created  by  taking  this  particular  property,  it  turns 
out  literally  to  be  nothing  more  than  a  demise  for  a  year ;  and  the 
custom  of  the  country  applies  to  that. 

The  next  question  is,  whether  the  landlord  is  liable  to  pay  to  the 
outgoing  tenant  the  expenses  which,  in  the  ordinary  course,  an 
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incoming  tenant  would  have  to  pay  :  and  I  think  that,  if  there  be  Fayiell 
no  incoming  tenant,  the  landlord  is  the  person  who,  by  the  custom  gaskoin. 
of  the  country,  is  bound  to  pay  the  outgoing  tenant.  No  doubt, 
actions  are  frequently  brought  by  the  outgoing  tenant  against  the 
incoming  tenant ;  but  the  contract  is  with  the  landlord,  that  he  will 
pay  the  outgoing  tenant  the  amount  of  the  valuation  which  the 
latter  has  paid  upon  his  entry.  But,  by  the  custom  of  the  country, 
when  an  incoming  tenant  takes  possession,  there  is  a  contract 
implied  upon  his  part,  though  primd  facie  the  contract  is  with  the 
landlord.  If,  however,  there  be  no  incoming  tenant,  then  the 
landlord,  by  virtue  of  the  original  contract,  is  bound  to  pay,  and 
accordingly  in  this  case  he  ought  to  have  paid  on  the  29th  of 
September,  1849.  The  other  ground  of  argument  was,  that  the 
custom  did  not  apply  to  cases  in  which  the  term  was  put  an  end  to 
by  the  determination  of  the  landlord's  interest.  If,  indeed,  in  this 
case  the  landlord's  interest  had  determined  prior  to  the  29th  of 
September,  1849,  it  might  have  been  difficult  to  maintain  that  the 
custom  of  the  country  applied.  But  that  point  does  not  arise 
here. 

Alderson,  B.  : 

I  am  of  the  same  opinion.  The  plaintiff  agrees  to  take  the  whole 
of  the  lands,  and  he  stipulates  that  he  will  save  harmless  his  land- 
lord from  all  covenants  entered  into  between  the  latter  and  the 
Grown.  But  there  is  nothing  in  such  an  agreement  inconsistent 
with  the  custom  of  the  country. 

Martin,  B.  :  [  281  J 

I  am  of  the  same  opinion.  With  respect  to  the  second  point,  the 
meaning  of  such  a  contract  is  this,  that,  at  the  time  the  tenancy 
commences,  the  landlord  and  tenant  enter  into  a  special  contract, 
the  one  to  receive  and  the  other  to  pay  the  value  of  the  tillages,  to 
be  repaid  by  the  landlord  at  the  expiration  of  the  term.  That  is 
as  much  a  part  of  the  terms  of  the  tenancy  as  if  it  were  contained 
in  the  lease  itself.  It  is  true  that  in  ninety-nine  cases  out  of  a 
hundred  a  new  tenant  comes  in  and  takes  the  tillages  for  his  o\ifn 
profit,  and  so  becomes  a  debtor  to  the  outgoing  tenant.  But  still 
the  landlord  is  liable  upon  his  special  contract,  and  the  incoming 
tenant  is  liable  in  indebitatus  asaumpait,  by  reason  of  his  taking  the 
benefit  of  what  was  left.  Then  as  to  the  other  point,  the  truth  is, 
the  verdict  is  conclusive.    The  agreement  does  not  exclude  the 
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Favibll      custom  of  the  country.    What  Mr.  Clode's  intentions  were  is  not 

Qaskoin.     material ;  it  may  be  that  he  never  would  have  entered  into  this 

agreement  if  he  had  known  its  effect ;  but  the  jury  have  found  that 

the  custom  of  the  country  existed. 

Rule  discharged. 

1862.  CROWLEY   AND   0THEE8   V.    VITTY. 

Jan.  29. 
(7  Ex.  319—322  ;  8.  0.  21  L.  J.  JSx.  135;  18  L.  T.  276.) 

[  3191 J  By  a  written  agreement,  the  plaintiffs  let  to   the  defendant    certain 

premises  at  a  rent  of  20«.  a  week,  payable  as  demanded ;  four  weeks'  notice 
to  quit  from  any  day  to  be  sufficient.  During  the  continuanoe  of  this 
tenancy,  the  plaintiffs  verbally  agreed  with  the  defendant  to  accept  16i. 
a -week,  which  was  accordingly  paid,  and,  on  two  occasions,  the  defendant 
submitted  to  a  distress  for  that  amount :  Held,  that  no  new  demise  was 
thereby  created,  and  consequently  the  county  court  had  no  jurisdiction 
under  the  122nd  section  of  the  9  &  10  Vict.  c.  95(1),  the  rent  being 
above  50/. 

Prentice  moved  for  a  rule  calling  on  the  plaintiffs  in  the  above 
cause,  and  the  Judge  of  the  County  Court  of  Surrey,  to  show  cause 
why  a  writ  of  prohibition  should  not  issue  to  restrain  the  Judge  of  the 
said  court  from  proceeding  in  the  above  plaint. 

It  appeared  from  the  affidavits  that,  on  the  15th  January,  1849, 

A.  H.  and  S.  Crowley  (the  plaintiffs),  and  J.  Vitty  (the  defendant), 

entered  into  an  agreement  in  writing,  whereby  "the  former  agreed 

to  let,  and  the  latter  to  take,  the  house  and  premises,  54,  Lower 

Marsh,  Lambeth,  on  the  following  terms  and  conditions :  viz.  rent 

at  the  rate  of  20«.  per  week,  payable  as  may  be  demanded  by  the 

said  A.  H.  and  S.  Crowley.     Four  weeks'  notice  to  quit  from  any 

day,  and  by  either  party,  to  be  considered  a  legal  and  sufficient 

notice  to  quit ;  to  be  in  writing.    Possession  is  respectively  given 

and  taken  on  the  16th  January,  1849,  from  which  day  rent  is  to 

commence."     The  defendant  paid  rent  under  this  agreement  for 

some  weeks ;  but,  being  unable  to  continue  the  payments,  in  April, 

1849,  it  was  verbally  agreed  between  the  plaintiffs  and  defendant 

that  the  latter  should  hold  the  premises  at  the  weekly  rental  of 

16s.,  which  was  subsequently  paid  ;  and  on  two  several  occasions  the 

plaintiffs  distrained  for  the  same.    The  defendant  deposed  that  the 

annual  value  of  the  premises  was  60Z.  at  the  least.    On  the  Ist 

September,  1851,  the  defendant  was  served  with  notice  to  quit  on 

the  29  th  ;  but  not  having  done  so,  the  plaintiffs  entered  a  plaint  in 

the  county  court,  under  the  122nd  section  of  the  9  &  10  Vict.  c.  95  (!)• 

(1)  Repealed  by  s.  188  of  the  County  Courts  Act,  J  888:  see  now  s.  69  of 
that  Act.— J.  G.  P. 
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It  was  objected  that  the  court  had  no  jurisdiction,  inasmuch  *as  Cbowlky 
the  rent  in  the  written  agreement  exceeded  50L,  and  it  was  not       yitty. 

competent  to  vary  its  terms  by  a  verbal  agreement  to  accept  a  I  •s^o  ] 
reduced  rent.     The  Judge,  however,  made  an  order  for  possession. 

Prentice  (after  stating  the  above  facts) : 

Since  the  case  of  Marshall  v.  Lynn  (1),  it  can  scarcely  be  con- 
tended that  the  terms  of  a  written  agreement  may  be  altered  by 
parol;  but  it  will  be  argued  on  the  other  side,  that  the  verbal 
agreement  to  accept  a  reduced  rent  operated  as  a  surrender  and 
re-demise  of  the  premises.  But  this  agreement  cannot  have  that 
effect,  for  the  same  tenant  remains  in  ^possession,  and  for  the  same  '-  *'^^^  -' 
term.  All  the  authorities  on  the  subject  are  reviewed  in  Smith's 
Lead.  Cas.  vol.  ii.  p.  459  a,  where  reference  is  made  to  a  case  of 
Creagh  v.  Blood  (2),  in  which  Sir  E.  Suodbn,  L.  C,  after  expressing 
a  doubt  whether  an  estate  of  freehold  could  be  surrended  by  opera- 
tion of  law,  says,  '*  Where  the  statute  speaks  of  surrender  by 
operation  of  law,  it  certainly  alludes  to  those  surrenders  where  a 
party,  whether  by  estoppel  or  otherwise,  accepts  an  estate  inconsis- 
tent with  the  estate  he  has."  It  must  be  admitted  that  the 
authorities  on  the  subject  are  not  uniform,  but  the  true  doctrine  is 
laid  down  by  this  Court  in  Lyon  v.  Reed  (3),  viz.  that  the  term 
"  surrender  by  operation  of  law "  is  properly  applicable  to  cases 
where  the  owner  of  a  particular  estate  has  been  a  party  to  some  act, 
the  validity  of  which  he  is  by  law  afterwards  estopped  from  dis- 
puting, and  which  would  not  be  valid  if  his  particular  estate  con- 
tinued to  exist.  NickeUs  v.  Ather atone  (4)  proceeded  on  the  ground 
of  estoppel.  Here  the  verbal  agreement  is  not  binding  as  a  new 
demise,  for  there  is  no  consideration  to  support  it.  Besides,  it  is 
sworn  that  the  annual  value  of  the  premises  is  above  50Z.,  and  the 
county  court  has  no  jurisdiction  if  either  the  value  or  rent  is  above 
that  amount. 

(Pabke,  B.  :  There  is  evidence  that  the  premises  are  not  worth 
502.  a-year,  for  the  landlords  have  consented  to  take  less.) 

Pearson  showed  cause  in  the  first  instance  : 

This  case  falls  within  the  principle  laid  down  in  Lyon  v.  Reed, 
viz.  that  a  surrender  by  deed  is  unnecessary,  where  the  former 

(1)  55  E.  £.  534  (6  M.  &  W.  109).  (3)  67  E.  E.  593  (13  M.  &  TV.  285). 

(2)  3  Jo.  &  Lat.  133.  (4)  74  E.  E.  556  (10  Q.  B.  944). 
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Gbowlet  lessee  is  the  party  who  takes  the  new  lease,  as  the  fact  of  his  so 
ViTTT.  doing  is  evidence  that  the  new  lease  has  been  accepted  by  him, 
and  such  acceptance  operates  as  a  surrender  in  law.  It  is  con- 
ceded that  Geeckie  v.  Monk  (l),  Doe  d.  Monk  v.  Geeckie  (2),  and 

[  •322  ]  Clarke  v.  Moore  (3),  are  at  variance  *with  that  view;  but  Buckworth 
V.  Simpson  (4)  is  an  authority  to  show  that  a  new  relation  of  land- 
lord and  tenant  may  arise  by  implication  from  the  situation  of  the 
parties.  In  Gore  v.  Wiight  (5),  the  defendant's  giving  up  posses- 
sion was  held  a  sufficient  consideration  for  an  abandonment  of  the 
rent;  so  here,  the  consent  of  the  plaintiffs  to  accept  a  reduced 
rent,  is  a  sufficient  consideration  to  create  a  new  tenancy  on  those 
terms. 

(Martin,  B.  :  Suppose  the  plaintiffs  sued  the  defendant  for  the 
rent  of  20^.,  would  it  be  any  answer  to  say,  that  they  agreed  to 
accept  16«.?) 

The  county  court  Judge  was  the  sole  judge  of  whether  the  case 
came  within  the  A.ct.  The  reduced  rent  is  a  criterion  of  the 
value. 

(Alderson,  B.  :  Suppose  a  person  takes  a  piece  of  ground  at  a 
rent  of  252.  a  year,  and  builds  on  it  a  house  worth  2,000{.,  could 
the  owner  of  the  land  proceed  in  the  county  court  under  the  section 
in  question  ? 

Farkb,  B.  :  There  is  nothing  to  bind  the  plaintiffs  to  accept  the 
reduced  rent.  The  transaction  really  amounts  to  no  more  than  an 
indulgence  on  the  part  of  the  landlords,  which  may  be  put  an  end 
to  at  any  time.  There  was  no  surrender,  because  there  was  no 
new  demise.  Therefore,  the  rent  being  above  60Z.,  it  is  unnecessary 
to  consider  the  point  with  reference  to  the  value. 

Martin,  B.  :  This  is  nothing  more  than  the  plaintiffs  saying, 
"  I  will  take  40Z.  instead  of  62Z.") 

Per  Curiam  (6) : 

The  rule  must  be  absolute. 

Ride  dbsoltUe. 

(1)  1  Car.  &  Kir.  307.  (5)  47  E.  E.  520  (8  Ad.  &  EL  118). 

(2)  64  R.  R.  664  (6  Q.  B.  841).  (6)  Pollock,    0.  B.,    Parke,    B.. 

(3)  68  R.  R.  368  (1  Jo.  &  Lat.  723).  Aldebsoit,  B.,  and  Martiit,  B. 

(4)  40  R.  R  739  (1  Cr.  M.  &  R.  834). 
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MAEKS  V.  HAMILTON.  1852. 

(7  Ex.  323-324;  S.  C.  21  L.  J.  Ex.  109;  16  Jur.  152.)  Jan.^24. 

An  insolvent  debtor,  who  has  in  his  possession  goods  which  have  vested         [  '^^'^  ] 
in  the  provisional  assignee,  under  the  1  &  2  Vict,  c  110,  s.  37(1),  has 
nevertheless  an  insurable  interest  in  the  goods. 

This  was  an  action  of  covenant  against  the  Sun  Fire  Office, 
sued  in  the  name  of  their  treasurer,  under  the  54  Geo.  III.  c.  ix., 
on  a  policy  of  insurance,  effected  by  the  plaintiff  on  a  dwelling- 
house,  auction  room,  and  offices,  household  goods,  fixtures,  wearing 
apparel,  &c.  The  declaration  contained  the  usual  averment,  that, 
at  the  time  of  the  making  of  the  policy,  and  from  thence  until  and 
at  the  time  of  the  loss  and  damage  &c.,  the  plaintiff  was  interested 
in  the  said  dwelling-house,  &c.  The  defendants  pleaded  {inter 
alia),  that  the  plaintiff  was  not,  at  the  time  of  the  loss,  interested 
in  the  said  dwelling-house,  modo  etfonnd. 

At  the  trial,  before  Pollock,  G.  B.,  at  the  Middlesex  sittings 
after  last  Term,  it  appeared  that,  in  April,  1848,  the  plaintiff  was, 
on  his  own  petition,  discharged  under  the  Insolvent  Debtors  Act, 
1  &  2  Vict.  c.  110.  On  the  5th  of  September  following,  he  effected 
the  policy  in  question,  on  property  acquired  by  him  after  his  dis- 
charge. The  premises  and  goods  were  destroyed  by  fire  on  the 
11th  of  November,  1848,  subsequently  to  which,  his  creditors 
having  discovered  fraud  in  the  proceedings,  he  was  again  brought 
before  the  Court;  and  on  a  re-hearing  of  the  case,  the  original 
order  of  discharge  was  annulled,  and  he  was  adjudged  to  be 
imprisoned  for  twelve  months  from  the  date  of  the  vesting  order. 
The  learned  Judge  directed  the  jury  that  the  plaintiff  had  an 
insurable  interest  in  the  property  in  question,  and  a  verdict  was 
found  for  him,  with  700{.  damages. 

The  Attomey-Oeneral  moved  (January  15)  for  a  new  trial,  on 
the  ground  of  misdirection  : 

The  plaintiff  had  no  insurable  interest  in  this  property.  The 
1  &  2  Vict.  c.  110,  s.  87,  vests  in  the  provisional  assignee  all  the 
property  which  an  insolvent  possessed  at  the  time  of  filing  his 
petition,  *and  also  all  the  future  estate  which  he  may  acquire  [  *324  ] 
before  he  becomes  entitled  to  his  discharge.  Now,  in  this  case,  the 
order  for  the  insolvent's  discharge  having  been  annulled,  he  was, 
at  the  time  he  effected  the  insurance,  in  the  same  position  as  if  the 

(1)  Bepealed  by  32  &  33  Yict.  c  83,  s.  20:  see  now  46  &  47  Yict.  c.  52, 
B.  54.— J.  G.  P. 
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Marks       order  had  never  been  made ;    and  consequently  the  provisional 

Hamilton,    assignee   was  entitled   to   the  property  in   question,   and   might 

compel  the  Insurance  Company  to  pay  the  money  to  them.    A 

party  who  insures  must  have  a  real  and  tangible,  and  not  a  mere 

speculative,  interest  in  the  property  insured. 

(Pollock,  G.  B.  :  It  is  enough,  if  he  is  responsible  to  some 
person  for  the  property.  There  are  many  cases  on  marine  policies, 
which  show,  that  if  a  person  can  be  called  upon  to  account  for 
property,  he  has  an  insurable  interest  in  it. 

Aldbbson,  B.  :  The  insolvent,  having  the  possession  of  the 
property,  is  responsible  for  it  to  his  assignees ;  then  why  may  he 
not  insure  it  ?) 

He  has  simply  a  naked  possession  by  permission  of  his  assignees. 

Cur.  adv.  vult. 

Pollock,  C.  B.  : 

In  this  case,  which  was  a  motion  by  the  Attomey-Oeneral  for  a 
•  new  trial,  on  the  ground  that  there  was  no  insurable  interest  in 
the  plaintiff,  who  was  an  insolvent,  and  had  acquired  property 
after  he  had  obtained  his  discharge,  and  insured  it,  and  subse- 
quently the  discharge  was  revoked,  we  are  all  clearly  of  opinion 
that,  as  he  was  in  possession  as  the  apparent  owner,  responsible  to 
those  who  were  the  real  owners,  he  had,  under  those  circumstances, 
an  insurable  interest.  That  is  all  that  we  have  to  inquire  into, 
and  we  think  that  there  ought  to  be  no  rule  to  consider  a  question 
which  we  look  upon  as  a  very  plain  one. 

Rule  refused. 


1852        T^  ATTOENEY-GENEKAL  v.  LOED  HENNIKER  (1). 

Feb.  6,  7.  ^   ' 


[331] 


(7  Ex.  331—343 ;  S.  0.  21  L.  J.  Ex.  293;   19  L.  T.  144.) 

Where  a  testator,  by  his  will,  gives  a  power  to  A.  £.  to  appoint  to  his 
wife  an  annuity  chargeable  upon  the  land  of  the  testator  if  A.  B.  shall 
think  fit,  and  A.  B.  makes  the  appointment,  but  with  the  condition  that 
the  wife  takes  it  on  relinquishing  her  dower,  legacy  duty  is  payable  Upon 
the  annuity,  under  the  45  Qeo.  III.  c.  28. 

Where  such  a  condition  is  annexed  by  the  original  testator  himself,  qucert 
whether  duty  is  payable  either  upon  the  whole  annuity,  or  upon  the 
amount  of  it  after  deducting  the  value  of  the  dower. 

A.  B.,  by  his  will  made  in  1821,  after  disposing  of  his  property  in  various 

(I)  Affirmed  in  Exchequer  Chamber ;  eeepoat,  p.  678  (8  Ex.  257). 
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ways,  and  after  giving  directions  as  to  the  purohase  of  estates  in  the  county  A.-O. 

of  S.  with  the  proceeds  of  estates  in  the  counties  of  E.  and  K.,  directed  a  ^* 
deed  of  settlement  of  his  estates  to  be  executed,  and  that  there  should  be  hrnnhcbb 
inserted  in  the  settlement  a  power  to  the  tenant  for  life,  **  and  entitled  to 
the  rents  and  profits  of  the  estates  so  to  be  settled,  by  deed  or  will  duly 
executed,  to  charge  all  or  any  part  of  such  estates  with  any  annual  sum  or 
sums  of  money,  not  exceeding  one-third  part  of  the  annual  value  thereof, 
unto  or  for  the  benefit  of  any  woman  or  women  with  whom  he  or  they 
might  respectively  happen  to  intermarry,  or  with  whom  he  or  they  might 
have  intermarried,  as  and  for  and  in  the  nature  of  a  jointure."  Upon  the 
death  of  A.  B.,  in  1822,  C.  D.  succeeded  to  the  estates ;  and  by  his  will,  in 
execution  of  that  power,  and  of  all  other  powers  given,  charged  all  the 
estates  he  had  power  to  charge  **  with  the  payment  of  the  annual  sum  of 
2,000/.,  free  and  clear  from  taxes,  and  without  any  other  deduction  whatso- 
ever, unto  and  for  the  benefit  of  his  wife  Lady  H.,  during  the  teim  of  her 
natural  life,  the  said  yearly  rent  or  annual  sum  of  2,000/.  to  be  in  the 
nature  of  and  in  full  for  the  jointure  of  his  said  wife,  and  to  be  in  lieu,  bar, 
and  satisfaction  of  and  for  her  dower  or  thirds  at  common  law,  or  by  or  on 
account  of  customary  free  bench  which  she  could  and  would  or  otherwise 
might  have  or  claim  of,  in,  or  out  of  the  freehold,  copyhold,  or  customary 
manors "  of  0.  D.  This  will  also  provided,  that  in  case  0.  D.  was  not 
authorised  and  empowered  by  the  will  of  A.  B.  to  charge  the  estates  thereby 
devised,  and  directed  to  be  purchased  and  settled  respectively  as  aforesaid, 
with  the  payment  of  so  large  an  annual  sum  as  2,000/.  by  way  of  jointure, 
the  deficiency,  if  any,  should  be  a  charge  upon,  and  the  said  0.  D.  thereby 
expressly  made  liable  to,  and  charged  such  part  and  parts  of  his  real  estates 
by  his  will  devised  as  should  not  be  sold  under  the  trusts  in  his  will  contained 
as  thereinafter  mentioned  with,  the  pa3rment  of  such  deficiency.  Upon  the 
death  of  C.  D.,  the  defendant  succeeded  to  the  estates  as  heir-at-law,  and 
entered  into  possession  and  receipt  of  the  rents  and  profits,  and  made 
several  payments  of  the  annuity  to  Lady  H.,  the  wife  of  0.  D.,  who  was  a 
stranger  in  blood  to  A.  B. :  Held,  that  legacy  duty  was  payable  upon  the 
whole  of  the  annuity,  and  that  the  defendant,  either  as  trustee  or  the  person 
in  possession,  was  the  party  bound  to  pay  it. 

This  was  a  special  verdict,  on  an  information  for  legacy  duties. 
The  special  verdict  and  information  stated,  in  substance,  that  John 
Henniker  Major,  Baron  Henniker,  made  his  will  on  the  26th  of  May, 
1821,  and  thereby  appointed  John  Minet  Henniker,  Thomas  Smith, 
and  Evan  Foulkes,  his  executors,  and  bequeathed  the  residue  of  his 
personal  estate  and  effects,  except  leasehold  estates,  unto  them, 
their  executors,  administrators,  and  assigns,  *in  trust  for  certain  [  *332  ] 
purposes ;  and  the  said  testator,  by  his  will,  devised  his  real  estates 
at  Stratford-upon-Slaney,  in  Ireland,  and  in  the  counties  of  Essex 
and  Kent,  to  his  said  trustees,  upon  trust,  to  dispose  of  the  same  by 
sale,  and  to  purchase  with  the  proceeds  thereof  estates  in  the 
county  of  Suffolk,  with  directions  that  a  deed  of  settlement  should 
be  made  of  his  estates,  and  that  by  such  conveyance  they  should  be 
limited  in  strict  settlement,  so  that  they  might  accompany  the  title 
of  the  Barony  of  Henniker.     "  And  the  said  testator  did  thereby 
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A.-G.        direct  that,  in  the  said  settlement,  there  should  be  contained  the 
Lord        usual  power,  enabling  the  person  who  should,  for  the  time  being, 
ENNiKBR.    ^^  tenant  for  life,  and  entitled  to  the  rents  and  profits  of  the  estates 
so  to  be  settled,  by  deed  or  will  duly  executed,  to  charge  by  effectual 
ways  and  means  all  or  any  part  of  such  estates  with  any  annual 
sum  or  sums  of  money  not  exceeding  one-third  part  of  the  annual 
value  thereof,  unto  or  for  the  benefit  of  any  woman  or  women  with 
whom  he  or  they  might  respectively  happen  to  intermarry,  or  with 
whom  he  or  they  might  have  intermarried,  as  and  for  and  in  the 
nature  of  a  jointure."     The  special  verdict  then  proceeded  to  state 
the  death  of  John   Henniker   Major,   leaving  the   said   trustees 
surviving  him ;  and  that  they  took  upon  themselves  the  execution 
of  the  will ;  and  that  the  estates  were  sold  and  the  proceeds  were 
laid  out  in  the  purchase   of  other  estates,  in  pursuance  of  the 
directions  of  the  will;  and   that  John   Minet    Henniker    Major 
succeeded  to  the  estates,  and  became  the  second  Lord  Henniker ; 
that  Thomas  Smith  and  Evan  Foulkes  died  in  the  lifetime  of  the 
second  Lord  Henniker ;  and  that  he,  by  his  will,  made  on  the  21st 
of  February,  1829,  after  appointing  his  eldest  son  and  heir-at-law 
John  Henniker  Major  (the  defendant)  and  John  Lake,  his  executors* 
in  pursuance  of  the  power  given  by  the  will  of  Lord  Henniker,  the 
first  testator,  and  of  all  other  powers  given,  charged  all  the  estates 
[  •333  ]       which  he  had  power  to  charge  "  with  the  *payment  of  the  annual 
sum  of  2,000Z.  of  lawful  money  of  Great  Britain,  free  and  clear  from 
taxes,  and  without  any  other  deduction  whatsoever,  unto  and  for 
the  benefit  of  his  said  wife  Mary,  Lady  Henniker,  during  the  term 
of  her  natural  life ;  the  said  yearly  rent  or  annual  sum  to  be  in  the 
nature  of  and  in  full  for  the  jointure  of  his  said  wife,  and  to  be  in 
lieu,  bar,  and  satisfaction  of  and  for  her  dower  or  thirds  at  common 
law,  or  by  or  on  account  of  custom,  free-bench,  or  widow's  part, 
which  she  could,  should,  or  otherwise  might  have  or  claim  of  or  in 
or  out  of  the  freehold,  copyhold,  or  customary  manors,"  «fec.,  of  the 
second  Lord  Henniker;  and  in  case  the  said  Lord  Henniker  *'  was 
not  authorised  and  empowered  by  the  said  will  of  the  said  (first) 
testator,  to  charge  the  estates  thereby  devised  and  directed  to  be 
purchased  and  settled  respectively  as  aforesaid  with  the  payment  of 
so  large  an  annual  sum  as  2,000i.  by  way  of  jointure,  the  deficiency, 
if  any,  should  be  a  charge  upon,  and  the  said  John  Minet  Henniker 
Major,  Lord  Henniker,  thereby  expressly  charged  and  made  liable, 
such  part  and  parts  of  certain  of  his  real  estates  and  hereditaments 
in  and  by  his  said  will  devised,  as  should  not  be  sold  under  the 
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trusts  in  his  said  will  contained,  as  hereinafter  mentioned,  with  and  a.-g. 
to  the  payment  of  such  deficiency."  The  special  verdict  then  pro-  lo,\u 
ceeded  to  state  the  death  of  the  second  Lord  Henniker  on  the  Ist  of  Hbnniker. 
July,  1882,  leaving  Lady  Henniker,  John  Henniker  Major  (the  defen- 
dant) and  John  Lake,  surviving  him  ;  and  that  the  defendant  and 
Lake  took  upon  themselves  the  execution  of  the  will ;  that  the  defen- 
dant succeeded  to  the  estates,  and  that  he  entered  into  possession 
thereof  and  of  the  receipt  of  the  rents  and  profits,  subject  to  the 
charge  created  by  the  will  of  the  second  testator  in  favour  of  Lady 
Mary  Henniker ;  and  that  Lady  Mary  Henniker  was  a  stranger  in 
blood  to  the  first  testator.  The  special  verdict  then  proceeded  to  state, 
that  the  second  Lord  Henniker,  in  his  lifetime,  by  deeds  dated  the 
11th  and  18th  of  May,  1822,  *the  7th  and  8th  of  May,  1828,  and  the  [  •ssi  ] 
7th  and  9th  of  February,  1829,  respectively ,'and  recoveries  sufi'ered  in 
pursuance  thereof  respectively,  barred  the  entail  of  certain  estates 
of  which  he  was  tenant  in  tail ;  and  that  Lady  Mary  Henniker 
joined  in  the  recovery  deeds,  and  extinguished  her  dower  in  those 
estates;  and  that  afterwards  the  defendant  paid  to  Lady  Mary 
Henniker  four  annual  payments  of  the  said  annuity  of  2,000{., 
without  having  paid  legacy  duty  thereon.  The  special  verdict  then 
proceeded  to  set  forth  certain  calculations,  in  case  the  Court  should 
be  of  opinion  that  there  should  be  a  deduction  for  the  value  of  the 
dower,  or  thirds,  or  free  bench  of  Lady  Henniker  (i).     *The  special       [  •sss  ] 

(1)  The  following  were  the  points  bench,  then  that  a  part  only  of  the 
for  argument  on  each  side.  value  of  such  dower,  thirds,  or  free- 
It  will  be  argued  on  the  part  of  the  bench,  in  proportion  to  so  much  of  the 
Crown,  that  the  annuity  charged  and  said  annuity  as  is  charged  upon  the 
appointed  by  the  will  of  John  Minet  property  charged  therewith,  by  virtue 
Henniker  Major,  Baron  Henniker,  for  of  the  power  contained  in  the  will  of 
the  benefit  of  his  wife,  Lady  Mary  John  Henniker  Major,  Baron  Henni- 
Henniker,  under  the  power  given  by  ker,  is  to  be  deducted  from  the  value 
the  will  of  John  Henniker  Major,  of  the  said  part  of  the  said  annuity  so 
Baron  Henniker,  so  far  as  the  same  charged  upon  the  said  property. 
was  payable  out  of  the  property  The  points  of  law  intended  to  be 
charged  therewith  by  the  last-men-  argued  on  the  part  of  the  defen- 
tioned  will,  was  a  legacy  by  way  of  dant  will  be  (amongst  others)  the  fol- 
annuity  under  the  said  last-mentioned  lowing : 

will,  within  the  Acts  36  Geo.  HI.  c.  52,  That  no  legacy  duty  was  chargeable 
the  45  Qeo.  III.  c.  28,  and  55  Qeo.  III.  on  the  annuity,  because  the  first- 
c.  184,  or  some  of  them,  and  that  the  mentioned  testator  gave  the  property 
same  is  chargeable  with  legacy  duty  in  fee  to  trustees,  and  directed  them 
accordingly.  to  make  a  settlement,  which  was  to 
And  if  the  Court  shall  be  of  opinion  contain  a  power  of  jointure,  so  that 
that,  in  estimating  the  value  of  such  the  interest  of  the  annuitant  would 
legacy  for  the  purpose  of  legacy  duty,  have  been  derived  from  the  deed  con- 
any  deduction  is  to  be  made  therefrom  taiuing  such  powers  and  not  from  the 
in  respect  of  dower,  thirds,  or  free-  will;  and  that,  no  such  deed  having 
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A.-G.         verdict  was  argued  in   the  present  sittings  (February  6)  before 

Lord        Parke,  B.,  Alderson,  B.,  and  Piatt,  B.,  by 
Hbnkiker. 

The    Solicitor-General   (with   whom   was   Crompton)    for   the 

Crown : 

First,  it  is  clear  that  if  legacy  duty  is  payable,  the  defendant  is 
the  party  liable  under  the  45  Geo.  III.  c.  28,  sects.  4  and  5.  At 
the  time  the  duty  became  payable  there  was  living  no  trustee  of  the 
first  testator ;  and  the  defendant  is  liable  either  as  tenant  for  life  or 
as  heir  at-law. 
[  8SC  ]  Secondly.    This  is  a  rent  charge  or  gift  by  way  of  annuity  made 

payable  out  of  land,  and  is,  as  such,  subject  to  duty  under  the  4th 
section.  That  question  was  settled  by  The  Attorney-General  v. 
Jackson  (i),  which  was  followed  by  Stow  v.  Davenport  (2),  in  which 
the  propriety  of  the  decision  in  the  former  case  was  fully  discussed^ 
In  the  latter  case  it  was  also  held,  that,  as  the  gift  was  free  from 
all  taxes  or  deductions  whatever,  the  annuitant  took  the  legacy  free 
of  duty.  So  in  the  present  case,  the  annuitant  is  entitled  to  the  full 
amount  of  the  annuity. 

Thirdly.  This  annuity  is  a  legacy,  within  the  true  meaning  of 
the  4th  section  of  the  45  Geo.  III.  c.  28.  This  part  of  the  case  falls 
within  the  decision  of  The  A  ttomey-General  v.  Pickard  (8),  which  was 
afterwards  affirmed  on  error  (4).  There  the  original  testator  by  his 
will  created  a  power  to  enable  the  tenant  for  life  in  possession  to 

been  executed,  the  annuity  was  not  be  liable  to  pay  legacy  duty  for  it. 
properly  payable  under  the  will.  That  if  legacy  duty  be  payable  at 

Because  the  power  contained  in  the  all,  it  can  only  be  payable  in  respect 

[  •385,  n.  ]      will  of    the   first  testator  *was  not  of  the  value  of  the  interest  derived  by 

properly  exercised,  more  than    one-  the  widow  imder  the  will  of  the  first 

third  of  the  annual  value  having  been  testator,  and  which  must  be  considered 

charged,  and  a  condition  having  been  as  reduced  by  the  value  of  the  dower 

annexed  to  the  charge,  videlicet^  that  given  up  for  it. 
it  should  be  taken  in  lieu  of  dower.  That  the  defendant  is  not  the  party 

Because  other  property,  besides  that  liable  to  be  sued  for  the  legacy  duty, 

directed  by  the  will  of  the  first  testator  or,   if  liable,   that    duty    is    payable 

to  be  settled,  was  and  is  charged  by  according  to  the  relationship   of  the 

the  second  testator  with  the  payment  second  testator  to  the  first, 
of  the  annuity.  That  the  facts  stated  in  the  special 

And  because  the  widow  could  not  verdict  impose  by  law  no  liability  to 

take  the  annuity  under  the  will  of  the  the  legacy  duty,  and  affix  none  upon 

second  testator  without  giving  up  her  the  defendant  to  pay  any. 
dower  as  a  consideration  for  so  doing ;  (1)  37  B.  B.  641  (2  Cr.  &  J.  101). 

and  if  she  did  give  up  her  dower,  then  (2)  39  B.  B.  503  (5  B.  &  Ad.  359). 

she  took  the  annuity  as  a  purchaser,  (3)  3  M.  &  W.  552. 

and    not    as    a    gift    from    the    first  (4)  6  M*  &  W.  348. 

testator,  and,  consequently,  ooulcl  i^q% 
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appoint,  to  any  woman  he  might  marry,  an  annuity  for  her  jointure,  a..g. 
and  the  tenant  for  life  afterwards  by  his  will  exercised  the  power  so  lo^d 
conferred  upon  him ;  and  this  annuity  was  held  to  be  a  legacy  given  Hknnikkr. 
by  the  will  of  the  first  testator.  The  judgments  of  this  Court  and 
of  the  court  of  error  clearly  *expound  the  principles  upon  which  [  *337  ] 
those  decisions  proceeded.  That  case  is  precisely  similar  to  the 
present,  with  this  exception,  and  it  is  one  that  is  wholly  immaterial 
in  considering  the  present  question,  viz.  that  there  the  original 
testator  directed  that  the  power  should  be  exercised  by  deed.  The 
case  would  have  been  like  the  present  if  the  testator  had  said  ''I  give 
a  certain  sum  to  such  of  the  children  of  A.  as  he  shall  appoint.*' 
Upon  A.'s  making  the  appointment,  the  child  takes  a  legacy  under 
the  original  will.  The  intervention  of  the  act  of  nomination  does 
not  affect  the  question.  But  it  will  be  contended  that  here  a  settle- 
ment is  to  be  made  which  is  to  contain  a  power  of  jointuring ;  and 
that,  as  the  interest  of  the  annuitant  would  have  been  derived  from 
the  deed  containing  the  power,  and  not  from  the  will,  and  as  no  such 
deed  was  ever  executed,  the  annuity  was  not  payable  under  the  will. 
But  the  power  is  clearly  exercised  under  the  will,  and  upon  the 
property  of  the  first  testator.  The  charge  was  created  by  him,  and 
is  payable  out  of  his  property.  The  annuity  is  not  lost  through 
the  non-execution  of  the  deed.  The  deed  does  not  operate  upon  the 
gift.  It  is  merely  part  of  the  machinery  by  which  the  testator  makes 
the  gift.  The  gift  is  made  by  force  of  the  will.  It  may  further  be  con- 
tended, that  the  power  has  not  been  properly  exercised,  a  condition 
having  been  annexed  to  the  annuity,  that  it  shall  be  taken  in  lieu 
of  dower.  But,  at  most,  the  condition  alone,  and  not  the  appoint- 
ment, would  be  void.  It  may,  however,  be  remarked,  that  there 
would  be  but  weak  ground  for  contending  that  the  condition  would 
be  void:  Newport  v.  Savage  (1).  In  the  next  place,  it  may  be  con- 
tended, that  as  Lady  Henniker  gave  up  her  dower  in  consideration 
of  the  annuity,  she  took  it  as  a  purchaser,  and  not  by  way  of  legacy. 
But  the  consideration  upon  which  the  annuity  was  accepted  does 
not  benefit  the  estate  of  *the  original  testator.  He  imposed  the  [  *3S8  ] 
condition.  If  a  testator  leaves  a  sum  of  money  to  a  creditor  in  con- 
sideration that  the  latter  will  release  a  debt,  the  creditor  would  be 
liable  to  duty  to  the  extent  of  the  surplus,  after  the  amount  of  the 
debt  had  been  deducted  from  the  amount  demised,  for  the  presump- 
tion is,  that  a  person  is  just  before  he  is  generous.  The  words  of 
the  4th  section  are  in  effect :  ''  any  sum  of  money  given  out  of  the 
(1)  2Sugden  on  Powers,  App.  No.  17. 
B.B. — VOL.  LXXXVI.  48 
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A.-a.  testator's  estate  to  any  party  as  a  legacy  under  the  will."  It  is  for 
j^'22)  the  party  who  takes  the  legacy,  upon  the  conditions  attached  to  it  by 
Hknnikbr.  tiiQ  party  who  has  the  power  of  appointment,  to  decide  whether  he 
will  take  it  upon  those  conditions ;  but  the  legatee  has  no  right  to 
deduct  the  value  of  the  consideration  so  given  from  the  amount  of 
the  legacy.  The  annuitant  here,  therefore,  is  not  a  purchaser ;  nor 
can  the  value  of  the  dower  be  deducted  from  the  value  of  the 
annuity  in  estimating  the  amount  of  the  duty  to  be  paid  to  the 
Crown. 

HogginSf  contra  : 

The  defendant  is  desirous  that  no  technical  objection  should  be 
taken  to  the  payment  of  the  duty,  but  he  contends  that  the  power, 
as  executed,  was  in  bar  of  dower  ;  and  that,  as  Lady  Henniker  gave 
a  valuable  consideration  for  the  annuity,  she  took  it  as  a  purchaser, 
and  not  by  way  of  gift  under  the  will  of  the  original  testator,  within 
the  meaning  of  the  4th  section  of  the  45  Geo.  III.  c.  28.  This  case 
is  distinguishable  from  The  Attomey-General  v.  Pickard,  where  the 
person  to  execute  the  power  was  at  liberty  to  do  so  in  bar  of  dower 
or  not,  at  his  discretion;  and  he  did  execute  the  power  without 
imposing  that  condition.  Here  the  original  will  contains  a  general 
power  to  grant  an  annuity,  and  the  party  executing  the  power  does 
so  in  bar  of  dower.  The  annuitant  therefore  takes  by  purchase. 
It  appears  from  the  facts  of  the  case,  that  the  dower  springs  out  of 
the  testator's  estate. 

(Aldbrson,  B.  :  It  may  spring  out  of  th^  same  land,  but  can  it 
[  *389  ]      be  said  to  spring  out  of  the  same  ^estate  ?) 

She  takes  by  purchase,  and  if  there  were  other  legatees,  and  the 
assets  were  found  insufficient  to  satisfy  all  the  legatees,  she  would 
take  priority  of  all  the  others:  Blower  v.  Morret{i),  Heath  v. 
Dendy  (2),  Davenhill  v.  Fletcher  (8),  Norcott  v.  Gordon  (4),  and  Burridge 
V.  Bradyl  (6).  The  annuity  is  taken  not  only  with  the  benefits 
attached  to  it,  but  with  all  its  disadvantages,  one  being  that  the 
annuitant  has  to  give  up  her  dower.  If  the  original  testator  had 
said  by  his  will,  "  I  grant  to  Lady  Henniker  2,000Z.  per  annum,  in 
consideration  of  a  certain  sum  then  paid  by  her,"  she  could  not  be 
considered  as  taking  the  annuity  under  the  will  by  way  of  gift. 

(1)  2  Ves.  Sen.  420.  (4)  65  E.  E.  577  (14  Sim.  261). 

(2)  26  E.  E.  135  (1  Euse.  643).  (5)  1  P.  Wms.  126. 

(3)  1  Amb.  244. 
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(Aldbrson,  B.  :  If  a  testator  were  to  give  an  annuitj'  to  his  own  a.-G. 

wife  in  bar  of  dower,  it  might  well  be  considered  that  his  estate  was  ^0^^ 

relieved  pro  tanto,  in  the  same  way  that  it  would  be  by  the  release  Henniker. 
of  a  debt.) 

The  present  case  is  to  that  effect. 

(Aldebson,  B.  :  As  between  her  husband  and  herself,  this  lady 
may  perhaps  be  considered  to  take  as  a  purchaser,  but  she  cannot 
be  considered  as  such  as  between  herself  and  the  testator.) 

The  word  *'  gift "  in  the  4th  section  must  be  construed  as  a  pure 
gift,  i.e.,  where  no  consideration  passes  from  the  party  receiving  it. 
This  question  may  be  regarded  in  the  following  light  also :  The 
first,  testator  by  his  will  gave  a  general  power  of  appointment, 
which,  although  given  with  a  view  to  settle  the  estates  strictly,  in 
order  to  support  the  title,  did  not  specify  the  terms  upon  which  the 
appointment  was  to  be  made.  The  tenant  for  life  was  therefore 
entitled  to  make  a  settlement  upon  his  wife  upon  any  such  terms  as 
he  might  think  fit.  The  power  in  that  case  is  in  effect  executed 
upon  the  terms  imposed  by  the  testator. 

(Alderson,  B.  :  Suppose  a  testator  leaves  20,000Z.,  to  be  divided 
among  the  children  of  A.  B.,  in  such  proportions  as  A.  B.  shall  think 
♦fit,  and  A.  B.  is  indebted  to  his  eldest  son  in  1,000Z.,  and  he  pro-  [  •340  ] 
poses  to  apportion  10,000Z.  to  him  if  he  will  release  his  debt  to  him, 
and  suppose  the  son  accedes  to  the  proposal,  would  legacy  duty  be 
payable  by  the  son  on  9,000Z.  only  ?) 

In  that  case  the  power  would  not  be  well  executed;  but  in  the 
present  case  the  power  is  well  executed,  and  according  to  the 
intention  of  the  testator. 

The  Solicitm-'Oeneral,  in  reply  : 

The  sole  remaining  question  is,  whether  this  annuity  is  a  gift.  It 
is  not  less  a  gift  because  the  party  who  takes  it  ultimately  out  of 
the  original  testator's  estate,  enters  into  a  bargain  with  the  party 
who  has  the  appointment,  that  bargain  not  conferring  any  benefit 
whatever  upon  the  estate  out  of  which  the  gift  issues.  The  defen- 
dant's argument  amounts  to  this — that  the  donee  of  the  power  is 
the  agent  of  the  original  testator  in  making  that  bargain,  and  there- 
fore that  the  case  is  the  same  as  if  the  original  testator  himself  had 
entered  into  the  bargain  with  the  person  who  takes  the  annuity. 

48—2 
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A.  G.  (Parke,  B.  :  Can  the  donee  of  the  power  be  said  to  have  appointed 

LoBD        the  whole  of  the  gift,  where  there  is  an  agreement  letween  him 

Hknnikeb.    ^^^  jIjq  appointee,  that  the  latter  shall  take  the  gift  upon  condition 

that  half  the  money  shall  go  in  the  purchase  of  an  estate  for  the 

donee?) 

The  whole  of  the  gift  comes  out  of  the  original  testator's  estate. 
The  original  testator  cannot  be  said  not  to  have  made  the  gift, 
when  the  whole  sum  is  raised  out  of  his  estate.  The  fact  that  the 
appointee  has  paid  a  consideration  for  the  appointment,  cannot 
affect  the  question  whether  the  amount  is  liable  for  legacy  duty. 
As  between  the  legatee  and  the  testator,  the  former  receives  the 
whole  of  the  gift.  If  the  testator  himself  had  created  the  condition, 
the  question  would  be  a  more  difficult  one.  In  the  cases  relied  upon 
by  the  defendant,  the  wife  was  held  to  have  priority  over  the  other 
legatees,  but  they  do  not  decide  that  what  she  took  she  did  not  take 
by  way  of  gift. 

[  •341  ]  (Parke,  B.  :    Suppose  *a  testator  leaves  a  gross  sum  at  the 

appointment  of  A.  B.,  and  he  appoints  to  C.  D.  upon  condition 
that  he  will  give  him  an  estate,  could  G.  D.  be  said  to  take  the 
amount  as  a  legacy,  or  is  he  a  purchaser?) 

It  is  in  truth  the  purchase  of  a  legacy ;  but  it  is  not  less  a  legacy 
from  the  fact  that  it  is  sold  by  the  donee.  He  could  not  sell  it, 
except  through  the  power  and  under  the  will  of  the  original  testator, 
for  the  donee  does  not  possess  it  as  his  own.  And  the  legatee  knows 
that  it  is  a  legacy,  and  as  such  is  liable  to  the  incidents  of  a  legacy, 
and,  amongst  other  things,  that  it  is  subject  to  duty ;  and  it  is  no 
less  a  legacy  because  something  is  given  for  it. 

Ci/r.  €uiv.  tftdt. 

Parke,  B.,  now  said  : 

This  case  was  argued  before  us  yesterday.  We  have  considered 
it,  and  are  of  opinion  that  our  judgment  ought  to  be  in  favour  of 
the  Grown.  (His  Lordship  stated  the  case,  and  proceeded :)  In 
the  course  of  the  argument,  the  dispute  was  ultimately  reduced  to 
one  single  point.  It  is  perfectly  clear,  that,  although  no  deed  was 
executed — and  indeed  this  was  not  disputed  by  Mr.  Hoggins^  who, 
on  behalf  of  Lord  Henniker,  was  desirous  of  taking  no  technical 
objection,  but  wished  to  meet  the  case  on  its  merits — there  was  an 
equitable  power  to  charge  the  estates  with  the  annuity.     The  case 
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therefore  falls  within  the  principle  of  the  decision  of  this  Court  in         A.-a. 
The  Attorney-General  v.  Pickard.  Lobd 

In  the  next  place  it  is  perfectly  clear,  that  the  present  Lord    ^^^^^'kbb. 
Henniker,  either  as  the  heir  of  his  father,  who  was  the  surviving 
trustee,  or  as  the  tenant  for  life  in  possession,  was  the  person  who 
by  the  Act  of  Parliament  was  bound  to  pay  any  duty,  either  as 
trustee  or  as  person  in  possession. 

It  is  also  clear,  that  after  the  decision  of  The  Attomey-Oeneral  v. 
Pickard,  this  case  would  be  considered  precisely  in  the  same  view 
as  if,  instead  of  an  annuity  chargeable  *upon  land,  it  had  been  a  [  *342  ] 
bequest  of  a  sum  in  gross,  say  1,000Z.,  to  be  appointed,  if  the  second 
Lord  Henniker  thought  fit,  to  his  wife.  Then  the  only  question  is, 
whether  there  has  been  such  an  appointment  to  the  wife,  and  such 
a  taking  by  the  wife  by  virtue  of  that  appointment,  as  to  make  her 
the  recipient  of  a  legacy.  Upon  this  point  there  was  a  little  doubt 
in  the  course  of  the  argument ;  but  that  doubt  was  completely 
removed  from  the  minds  of  the  Court  by  the  reply  of  the  Solicitor- 
General.  The  case  therefore  becomes  this :  A  power  is  given  by 
the  will  of  the  first  Lord  Henniker  to  the  second  Lord  Henniker  to 
appoint  the  1,000Z.  to  his  wife,  if  he  thinks  fit.  He  appoints  it  to 
the  wife,  and  by  the  same  instrument  by  which  he  appoints  it  he 
imposes  upon  her  the  condition  of  relinquishing  her  dower  and 
thirds,  and  her  freebench  upon  all  the  copyhold  estates.  The  ques- 
tion is,  whether  that  is  to  be  considered  and  treated  as  a  purchase 
of  the  dower  and  thirds  and  freebench,  or  whether  it  is  merely  a 
condition  annexed  to  the  receipt  of  the  legacy.  For  that  condition, 
if  she  accepts  the  legacy,  makes  no  dijBference;  she  is  still  the 
recipient  of  the  legacy.  And  we  are  of  opinion  that  this  is  nothing 
more  than  the  appointment  of  a  legacy  upon  a  condition.  She 
knows,  by  the  instrument  by  which  the  legacy  is  appointed,  that  it 
is  a  legacy,  and  if  she  takes  it,  she  takes  it  as  a  gift  of  the  original 
testator  ;  and  whether  the  person  exercising  the  power  of  appoint- 
ment annexes  a  condition  to  that  gift  or  not,  does  not  affect  the 
question,  for  it  is  still  a  gift  of  the  testator,  and  is  taken  under  the 
will  of  the  testator,  and  therefore  as  such  it  becomes  liable  to  legacy 
duty.  Some  points  were  mooted  in  the  course  of  the  discussion,  of 
some  nicety.  There  might  have  been  some  question,  if  this  had 
been  a  condition  annexed  to  the  legacy  by  the  testator  himself, 
whether  the  whole  of  the  money  so  received  by  the  legatee  was  a 
legacy,  or  whether  a  part  of  it  was  not  a  purchase  of  some  interest, 
which  might  possibly  reduce  the  duty  to  be  paid  upon  the  legacy  to 
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A.-a.  the  *extent  of  the  difference  in  value  between  the  legacy  and  the 
Lord  estate  given  up  in  consideration  of  it.  That  may  be  so ;  bat  that 
Hbnnikeb.  question  must  be  settled  hereafter  when  it  comes  before  the  Court. 
'-  '  ^  It  is  sufficient  to  say,  that  that  point  does  not  arise  in  the  present 
case,  which  is  just  the  same  as  if  there  were  no  condition  annexed 
by  the  testator.  It  does  not  make  any  difference  whether  the  legatee 
is  liable  to  pay  the  duty  upon  the  legacy.  If  any  question  were 
hereafter  to  arise  between  Lord  Henniker  and  Lady  Henniker,  in 
endeavouring  to  recover  back  the  money  which  he  had  been  com- 
pelled to  pay  as  legacy  duty,  it  might  be  material  to  consider 
whether  or  not  the  legacy  duty  was  to  be  paid  by  the  legatee  or  out 
of  the  estate,  according  to  the  terms  of  the  will ;  but  no  question 
arises  about  that  matter  here.  The  case  is  precisely  the  same  as 
the  one  I  have  already  stated  ;  it  comes  to  that  simple  case,  and  the 
Court  is  of  opinion  that  the  person  taking  the  legacy  takes  the 
whole  of  it  by  the  gift  of  the  testator  ;  and  consequently,  that  legacy 
duty  must  be  paid  upon  the  whole. 

Judgment  for  the  Croum. 

IN   THE  EXCHEQUER  CHAMBER. 


(In  Erbob  from  the  Court  of  Exchequer.) 
1862.  LOKD  HENNIKER  v.  The  ATTORNEY-GENERAL. 

Nov.  23, 
(8  Ex.  257—259 ;  S.  0,  22  L.  J.  Ex.  41 ;  16  Jur.  1143.) 

[  8  Ex.  2  7  J  ^  testator,  by  will,  directed  a  settlement  of  his  estates  to  be  executed, 

containing  a  power  for  the  tenant  for  life,  by  deed  or  will,  to  chai^  the 
estates  with  an  annuity  for  the  benefit  of  his  wife.  The  donee,  by  his  will« 
in  execution  of  that  power,  charged  the  estates  with  the  x>a3nnent  of  the 
annual  sum  of  2,000Z.  to  his  wife  during  her  life  in  lieu,  bar,  and  satisfaction 
of  her  dower,  which  she  accepted:  Held,  in  the  Exchequer  Chamber, 
affirming  the  judgment  of  the  Court  of  Exchequer,  that  this  annuity  was 
"  a  gift,"  subject  to  legacy  duty  under  the  45  Geo,  in.  c.  28,  s.  4  (1),  and 
not  a  purchase  for  a  valuable  consideration. 

This  was  a  writ  of  error  on  the  judgment  of  the  Ooort 
of  Exchequer  in  the  case  of  The  Attomey-Qeneral  v.  Lord 
Henniker  (2). 

Hoggins  now  argued  for  the  plaintiff  in  error  (s) : 
The  rent-charge  created  by  John  Minet,  Lord  Henniker,  was  in 

(1)  See  now  8  &  9  Vict.  c.  76,  s.  4.  Cresswell,  J.,  Wightman,  J.,  Brie,  J., 
—J.  G.  P.  Williams,    J.,  Talfourd,  J.,   Cromp- 

(2)  Ante,  p.  668  (7  Ex.  331).  ton,  J. 

(3)  Before  Coleridge,  J.,  Maule,  J., 
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consideration  of  the  extinguishment  of  his  wife's  dower,  conse-        Lobd 
quently  it  was  not  a  gift  but  matter  of  contract,  and  she  took  as  a  ^^ 

purchaser.  In  Blowei-  v.  Morret{i),  where  *the  question  was,  ^•■^• 
whether  on  default  of  assets  pecuniary  legacies  abate  in  proportion, 
notwithstanding  a  direction  in  the  will  that  they  are  to  be  paid  *'  in 
the  first  place/'  Lord  Habdwicee,  L.  C,  points  out  the  distinction 
between  a  mere  legacy  and  a  gift  of  money  in  satisfaction  of  dower, 
which,  he  observes,  is  a  purchase  from  the  wife.  Davenhill  v. 
Fletcher  (2)  is  an  authority  to  the  same  effect.  It  was  argued  in  the 
Court  below,  that,  under  the  will  of  1821,  no  authority  was  given  to 
the  tenant  for  life  to  grant  a  rent-charge  in  lieu  of  dower ;  and 
further,  that  although  the  grant  was  for  a  valuable  consideration, 
yet  the  power  when  exercised  resulted  in  a  gift  upon  which  legacy 
duty  attached.  That,  however,  is  not  so.  If  the  power  had  been 
exercised  by  deed  after  marriage,  and  in  consideration  of  the  relin- 
quishment of  dower  of  equal  amount  with  the  rent-charge,  no 
legacy  duty  would  have  been  payable.  It  was  conceded  in  the 
Court  below,  that  if  the  condition  had  been  annexed  by  the  donor 
of  the  power,  that  would  have  raised  a  question  of  some  difficulty ; 
but  the  Court  adopted  the  argument,  that,  as  the  will  merely  gave 
a  power  to  charge,  the  party  taking  the  legacy  took  it  as  a  gift  of 
the  original  testator.  But  the  legacy  must  be  taken  with  all  its 
incidents ;  and  if  this  is  a  valid  execution  of  the  power,  the  case  is 
the  same  in  principle  as  if  the  donor  had  himself  annexed  the  con- 
dition to  the  gift.  It  is  not  a  power  to  make  a  gift,  but  a  power  to 
create  a  charge,  which  may  result  in  a  gift  for  want  of  consideration. 
Thus,  if  the  wife  had  no  dower,  according  to  the  authority  of  The 
AtUyrney-General  v.  Pickard  (8),  she  would  take  the  annuity  as  a 
gift.  The  language  of  the  46  Geo.  III.  c.  28,  s.  4,  applies  only  to 
what  is  strictly  speaking  "a  gift,"  viz.  a  donation  without  any 
equivalent. 

Sir  W.  P.  Wood  (Phinn  with  him)  appeared  to  argue  for  the 
defendant  in  error,  but  was  not  called  upon. 

COLBBIDOB,   J.  :  [  259  ] 

We  are  all  of  opinion  that  the  legacy  duty  is  payable.  The 
authority  of  The  Attorney-General  v.  Pickard  is  not  disputed ;  and 
consequently,  supposing  that  in  the  execution  of  this  power  no 

(1)  2  Ves.  Sen.  420.  (3)  3  M.  &  W.  662;  in  error,  6  id. 

(2)  Amb.  244.  348. 
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Lord  reference  had  been  made  to  the  extinguishment  of  dower,  this 
KNNiKKR    g^njjuiijy  ^ould  clearlj  have  been  a  legacy  within  the  45  Geo.  IE. 

^''^'  c.  28,  8.  4,  since  it  would  have  been  "a  gift  *by  will/  charged 
upon  and  payable  out  of  real  estate."  Then  it  is  argued,  that  we 
must  engraft  into  the  power  created  by  the  first  will  the  terms  as 
to  the  extinguishment  of  dower,  which  the  donee  of  the  power  has 
chosen  to  impose  ;  and  so  reading  it,  the  case  resembles  Blower  v. 
Morret,  We  need  not  at  present  determine  how  far,  supposing  the 
position  could  be  maintained,  that  case  would  govern  this.  Several 
members  of  the  Court  entertain  a  strong  opinion  that,  even  in  that 
point  of  view,  this  could  not  be  considered  as  a  purchase,  but  only 
as  a  legacy,  with  a  condition  annexed  to  the  receipt  of  it.  However, 
in  the  view  taken  by  the  Coubt  below  we  all  agree.  The  power 
itself  must  be  looked  at,  since  all  flows  from  the  power ;  and  what- 
ever Lady  Henniker  took,  she  took  under  the  power.  The  donee 
had  no  right  to  engraft  any  terms  upon  the  power,  and  what  he  did 
was  in  the  nature  of  a  condition  annexed  to  a  legacy,  and  she  took 
it  as  the  gift  of  the  original  testator.  We  think  that  the  view  taken 
by  the  Court  below  was  correct,  and  that  their  judgment  ought  to 

be  affirmed. 

Judgment  affirmed. 


IN  THE  COURT  OF   EXCHEQUER. 


1862.  In  re  HAERIS. 

Feb.  6. 
(7  Ex.  344—348  ;  S.  0.  21  L.  J.  Ex.  92.) 

r  7  Ex  344  1 

^         '        ^  A  testator  made  his  will  in  the  following  terms  :  **  I  give  and  bequeath  all 

my  property,  of  whatsoever  description,  to  my  wife,  for  the  maintenance  of 

herself  and  our  children  '*  (naming  seven  in  number),  '*  and  I  ooustitutemj 

said  wife  to  be  sole  executrix  of  this  my  will,"  &c. :  Held,  that  a  trust  was 

thereby  constituted  for  the  benefit  of  the  children,  and  that  the  executoix 

was  bound  to  deliver  an  account  to  the  Legacy  Duty  Office. 

This  was  a  rule  calling  on  John  Bichmond  and  Eliza  his  wife 
(formerly  the  wife  of  John  Harris,  deceased,  and  now  his  executrix), 
to  show  cause  why  they  should  not  deliver  an  account  of  the 
legacies  and  property  of  John  Harris. 

The  will  of  John  Harris,  who  carried  on  the  business  of  a  baker 
at  Cambridge,  was  in  the  following  terms :  "  I  give  and  bequeath  all 
my  property,  of  whatsoever  description,  to  my  wife,  Eliza  Harris, 
for  the  maintenance  of  herself  and  our  children  "  (naming  seven 
children),  "  and  I  constitute  my  wife  to  be  sole  executrix  of  this  my 
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will/'  &c.  It  also  appeared  by  the  affidavits,  that  application  had  in  re 
been  made  for  an  account  on  the  part  of  the  Inland  Revenue  Office, 
when  it  was  intimated  that  the  office  would  be  satisfied  by  a  state- 
ment that  the  children  had  not  more  than  201,  each ;  to  which  an 
answer  was  returned,  that  the  will  did  not  contain  a  trust  for  the 
children,  and  that  the  executrix  preferred  that  the  question  should 
be  authoritatively  settled. 

Worlledge,  for  the  executrix,  showed  cause  :  I 

The  executrix  is  not  bound  to  render  an  account :  first,  because 
under  the  will  she  takes  absolutely  the  whole  interest  in  the  pro- 
perty ;  and  secondly,  if  she  does  not,  the  interest  of  the  children  is 
of  eo  uncertain  and  unascertainable  a  nature  that  no  legacy  duty 
attaches.  First,  the  whole  legal  interest  in  the  property  is  vested 
in  the  wife.  By  being  appointed  executrix,  she  has  the  sole  legal 
control  over  the  property ;  and  whatever  interest  the  children  take 
must  be  an  equitable  interest  only.  In  Bowden  v.  Laing  (i),  the 
will  was  in  the  following  terms :  ''  I  do  hereby  will  and  bequeath  to 
my  wife  C.  M.,  the  whole  of  my  property  *during  her  natural  life,  f  *345  ] 
the  property  to  be  converted  into  money  as  soon  as  convenient  after 
my  decease,  at  the  discretion  of  Mr.  T.  B.,  my  executor,  of  which 
my  wife,  G.  M.,  is  to  receive  the  interest,  for  the  maintenance  of 
herself  and  children."  The  question  in  that  case  was  what  interest 
the  children  took  under  the  will,  and  the  Yigb-Chancellob  held  that 
the  wife  was  to  receive  the  whole  of  the  income,  and  to  maintain 
the  children  out  of  it  as  long  as  they  should  form  part  of  her  family, 
but  that  they  lost  that  right  upon  becoming  foris-familiated.  The 
will  in  the  present  case  does  not  create  a  trust  in  favour  of  the 
children.  The  legacy  is  granted  to  the  wife,  that  she  may  be  the 
better  enabled  to  maintain  her  children.  The  legacy  is  not  given  to 
maintain  the  children.  In  the  latter  case,  a  trust  in  their  favour 
might  be  created.  The  case  of  Thorp  v.  Owen  (2)  may  be  cited  as 
an  illustration  of  this  position.  There  the  testator,  by  his  will, 
desired  that  everything  during  the  lifetime  of  his  wife  should  remain 
as  it  was,  for  her  use  and  benefit,  and  after  her  decease  he  gave  his 
real  estate  to  his  male  heir,  and  his  personal  estate  to  be  equally 
divided  among  all  his  children,  adding,  that  he  gave  the  above 
devise  to  his  wife  that  she  might  support  herself  and  her  children 
according  to  her  discretion,  and  for  that  purpose ;  and  Yice-Ghan- 
cellor  WiORAM  held,  that  the  widow  took  an  absolute  interest  for 
(1)  65  R.  B.  662  (14  Sim.  113).  (2)  62  R.  R.  253  (2  Hare,  607). 
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In  re        her  life  in  the  real  and  personal  estate.    The  principle  to  be  deduced 

XT  4  DllTIl 

from  the  judgment  of  the  Yioe-Ghangbllob  in  that  case  applies  to 
the  present,  viz.  that  where  ''  words  of  trust  are  not  used  so  impera- 
tively as  to  exclude  the  legatee  from  taking  anything  beneficially, 
there  the  difficulty  of  ascertaining  how  much  that  legatee  was 
bound  to  give  away,  is  a  strong  argument  against  construing  the 
gift  to  be  a  trust."  In  Crockett  v.  Crockett  (i),  the  words  of  the  will 
were  ''Be  it  known  to  all  that  this  my  last  desire  is,  that  all  and 

[  ♦346  1  every  *part  of  my  property  shall  be  at  the  disposal  of  my  most  true 
and  lawful  wife,  Caroline  Crockett,  for  herself  and  children."  Vice- 
chancellor  WiGRAM  held  that  the  wife  and  children  were  joint 
tenants  of  the  property ;  but  that  decision  was  afterwards  reversed 
by  Lord  Chancellor  Cottbnham  (2),  without,  however,  giving  any 
opinion  upon  the  precise  meaning  of  the  will.  That  case  is  distin- 
guishable  from  the  present,  for  the  words  would  convey  a  larger 
interest  to  the  children  than  those  here  used.  In  Woods  v.  Woods  (3), 
Lord  CoTTENHAM  held  that  the  words  *'  all  overflush  to  my  wife 
towards  her  support  and  her  family,"  gave  the  children  an  interest. 
But  that  case  does  not  show  that  there  was  any  aliquot  portion  of 
the  gift  as  to  which  the  widow  could  be  considered  as  a  trustee  for 
the  children.  There  is  no  sound  reason  why  the  will  should  be  con- 
strued so  as  to  create  that  interest,  for  such  a  construction  would 
not  benefit  the  children,  as  the  widow  by  law,  independently  of  the 
will,  is  bound  to  apply  the  funds  towards  the  maintenance  of  the 
children.  The  proper  construction  is,  that  the  widow  takes  the 
whole  with  a  confidence  reposed  in  her  by  her  husband  that  she 
will  do  her  duty  towards  them.  Pope  v.  Pope  (4),  and  Longmore  v. 
Ekum  (6),  are  also  in  favour  of  this  position. 

Secondly.  If  the  children  take  any  interest  under  the  will,  that 
interest  is  so  small  and  unascertainable  that  no  legacy  duty  is  pay- 
able upon  it  under  the  Legacy  Act,  86  Geo.  III.  c.  52,  ss.  7  and  11. 
This  question  was  much  considered  in  the  case  of  In  re  Wilkinson  (6). 
It  is  not  possible  for  the  executrix  to  make  a  return  of  the  specific 
sums  which  she  may  have  been  compelled  to  expend  towards  the 
maintenance  of  each  individual  child.  The  expenditure  is  de  die  in 
diem,  and  must  necessarily  be  ever  varying.    It  would  be  impossible 

[  •347  ]      for  the  executrix  *to  ascertain  how  much  has  been  expended  upon 

(1)  1  Hare,  461.  (5)  60  B.  R.  192  (2  Y.  &  0.  C.  C. 

(2)  78  E.  E.  183  (2  Ph.  563).  363). 

(3)  43  E.  E.  214  (1  My.  &  Cr.  401).  (6)  46  E.  E.  307  (1  Or.  M.  &  B.  142 ; 

(4)  51  E.  E.  202  (10  Sim.  1).  1  M.  &  W.  237). 
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each  child  for  each  meal ;  and  as  these  separate  applications  of  the        in  re 
fund  are  to  be  considered  as  separate  legacies,  it  is  clear  that  no 
single  expenditure  for  maintenance  can  equal  201.,  and  therefore  it 
cannot  be  liable  to  legacy  duty.     Neither  would  she  be  enabled  to 
retain  the  duty  under  the  terms  of  the  statute  in  question. 

The  Solicitor-General  {Crompton  with  him)  in  support  of  the 
rule : 
The  simple  question  is,  whether  the  executrix  is  bound  to  furnish 
an  account.  There  is  nothing  in  the  will  to  reduce  the  amount  of 
the  legacies  below  20Z.,  and  therefore  the  question  may  be  treated 
as  it  would  be  if  the  testator  had  left  his  wife  10,000i.  a-year  for 
the  maintenance  of  herself  and  of  her  children.  Upon  the  account 
being  rendered,  it  becomes  the  duty  of  the  Legacy  Duty  OfiBce  to 
ascertain  how  much  of  that  income  has  been  applied  towards  the 
maintenance  of  the  executrix,  and  how  much  towards  the  main- 
tenance of  the  children.  It  is  now  well  settled,  that  a  gift  to  a 
wife,  for  the  maintenance  of  herself  and  her  children,  is  a  gift 
which  confers  such  an  absolute  interest  upon  the  children  as  to 
entitle  them  to  require  some  portion  of  that  gift  to  be  applied  for 
their  benefit.  It  may  be  admitted,  that  considerable  discretion  in 
the  application  of  that  gift  is  left  to  the  legatee  ;  but  the  children 
may  maintain  a  suit  in  equity  if  the  legatee  be  guilty  of  the  least 
malfeasance  with  respect  to  the  property  so  left ;  and  on  reference 
to  a  Master,  he  would  ascertain  the  proper  allowance  to  be  made  to 
each  of  the  children.  The  cases  already  cited  and  relied  upon  are 
authorities  that  this  will  does  create  a  trust.  In  Longmoi'e  v. 
Elcum  (1)  the  words  of  the  will  were,  that  the  wife  was  "  to  receive 
the  rents,  issues,  income,  profits,  and  proceeds  thereof,  for  her  own 
use  and  benefit,  and  for  the  *maintenance  and  education  of  my  dear  [  *348  ] 
children."  The  words  there  were  extremely  strong  in  favour  of  the 
view  that  the  wife  should  take  the  whole.  Woods  v.  Woods  is  precisely 
in  point  with  the  present  case.  If,  therefore,  there  is  any  trust  in 
favour  of  the  children,  the  executrix  is  bound  to  furnish  an  account. 

(Parke,  B.  :  The  present  case  is  very  distinguishable  from  tha 
of  Thoi-p  V.  Owen  (2),  where  there  was  an  absolute  gift  to  the  wife 
in  the  first  part  of  the  will,  in  which  the  testator  commenced  by 
saying  ''I  desire  everything  to  remain   in  its  present  position 
during  the  lifetime  of  my  wife,  for  her  use  and  benefit."    That 

(1)  60  E.  E.  192  (2  Y.  &  C.  C.  C.  363).  (2)  62  E.  E  263  (2  Hare,  607)' 
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In  re        was  an  absolate  gift  to  the  wife.    Then  the  sabsequent  clauses  of 
the  will,  which  were  contended  to  amount  to  a  trust,  had  not  in 
truth  that  efifect.    They  were  only  the  motive  for  giving  to  the  wife 
the  absolute  disposition  of  the  property.     The  words  were,  "  I  give 
the  above  devise  to  my  wife,  that  she  may  support  herself  and  her 
children  according  to  her  discretion  and  for  that  purpose."     The 
Vigb-Ghangbllob,  though  with  some  doubt,  said,  that  if  that  be  an 
absolute  gift,  it  cannot  be  cut  down  to  a  trust.    Now  it  is  not 
necessary  for  the  Crown   in  the  present  case  to  show  that  the 
children  are  liable  to  legacy  duty,  but  only  that  there  is  a  possi- 
bility of  their  being  liable.) 

[He  was  then  stopped 'by  the  Court.] 

Pabkb,  B.  : 

We(l)  are  all  of  opinion  that  the  executrix  must  furnish  an 

account,  and  consequently  the  usual  order  will  be  made.    In  Thorp 

V.  Owen,  the  will  showed  that  it  was  the  testator's  intention  that 

the  wife  should  take  the  property  absolutely,  and  the  subsequent 

parts  of  the  will  showed  that  the  maintenance  of  the  children  was 

merely  the  motive.    In  that  case,  therefore,  it  was  an  absolute  gift 

to  her,  and  she  was  at  liberty  to  give  the  whole  or  any  part  of  the 

property  to  her  children. 

Rule  absolute. 


1852.  MCCORMICK  V.  PARRY  and  Another. 

^!!ll^*  (7  Ex.  355—363;  S.  C.  21  L.  J.  Ex.  143;  18  L.  T.  291.) 

[  365  J  £y  the  7  &  8  Vict.  c.  Ixxix.,  certain  persons  were  incoiporated  as  Com- 

missioners, for  the  purpose  of  **  constructing  tidal  basins,  a  dock,  and  other 
works  at  Birkenhead ;  "  and  by  the  11  &  12  Yict.  c.  cxliy.,  certain  trustees 
were  substituted  fur  these  Commissioners;  and  the  property  which  was 
vested  in  the  Commissioners  by  virtue  of  the  former  Act,  was,  by  the  sub- 
sequent Act,  vested  in  the  trustees.  By  the  39th  section  of  the  former  Act, 
the  Commissioners  were  empowered  to  borrow  at  interest,  on  the  credit  of 
the  several  rates  and  tolls  by  that  Act  granted,  and  of  any  property  which 
might  be  vested  in  the  Commissioners  by  virtue  of  that  Act,  any  sums  of 
money,  so  that  the  amount  owing  by  them  did  not  at  any  one  time  exceed  a 
certain  specified  sum ;  and  for  securing  the  re-payment  of  the  monies  so 
borrowed,  the  Commissioners  might  assign  over  the  said  rates,  tolls,  and 
property  to  the  person  who  should  advance  or  lend  such  money,  as  a  security 
for  the  money  so  borrowed.  By  the  40th  sectiou,  such  mortgage  was  to  be 
by  deed  duly  stamped,  &c.,  and  might  be  according  to  the  form  given  in  the 
schedule  to  the  Act.  By  the  41st  section,  such  mortgagees  were  to  be 
creditors  on  the  rates  or  tolls  and  property  equally.    By  the  43rd  section,  a 

(l)  Pabkb,  B.,  Aldersox,  B.,  and  Plait,  B. 
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register  of  such  mortgages  was  to  be  kept,  and  to  be  open  to  inspection.  By     M^Cobmiok 
section  57,  the  Commissioners  were  empowered  to  purchase  certain  lauds,  f* 

and  to  agree  with  the  parties  interested  in  such  lands  for  the  purchase  for  a  Parrt 
consideration  in  money,  &c.  After  a  portion  of  the  works  had  been  com- 
pleted, the  trustees,  who  were  indebted  to  their  contractor  for  the  execution 
of  a  part  of  the  works,  by  two  several  indentures  assigned  to  him  by  way  of 
mortgage  all  the  plant,  goods,  machinery,  and  working  materials  in  use  in 
and  about  the  docks.  These  deeds  were  not  in  the  form  given  by  the  Act, 
nor  were  they  registered :  Held,  that  the  property  assigned  by  these  deeds 
was  not  such  property  as  that  contemplated  by  the  39th  section  of  the  first 
Act,  but  was  property  to  which  the  trustees  were  entitled  independently  of 
the  Act ;  and  therefore  that  the  trustees  had  an  absolute  control  over  it, 
and  the  mortgages  in  question  were  valid. 

Intbbplbadeb  issue,  to  try  whether  certain  goods  and  chattels 
seized  under  a  writ  otji.fa.,  upon  the  8rd  of  May,  1851,  were,  upon 
that  day,  the  property  of  the  plaintifif  or  of  the  trustees  of  the 
Birkenhead  Docks. 

At  the  trial,  before  Wightman,  J.,  at  the  last  Chester  Assizes,  it 
appeared  that,  under  the  7  &  8  Vict.  c.  Ixxix.,  certain  persons  were 
incorporated  as  Commissioners  for  the  purpose  of  **  constructing 
tidal  basins,  a  dock,  and  other  works  at  Birkenhead ;  "  and  by  a 
subsequent  Act,  11  <fr  12  Vict.  c.  cxliv.,  trustees  were  substituted 
for  these  Commissioners.  By  section  82  of  the  latter  Act,  the  tidal 
basins,  docks,  walls,  quays,  and  other  works,  which,  under  and  by 
virtue  of  previous  Acts,  were  vested  in  the  Commissioners,  and  all 
land,  houses,  roads,  quarries,  and  other  hereditaments,  properties, 
rights,  and  privileges  whatsoever,  vested  in  the  Commissioners, 
were  vested  in  the  trustees ;  and  all  the  plant,  materials,  tools,  and 
other  things,  which,  at  the  time  of  the  passing  of  the  Act,  belonged 
to  the  Commissioners,  were  thenceforth  to  belong  to  and  become 
the  property  of  the  trustees.  The  plaintiff  was  a  contractor  for  a 
portion  of  the  works  in  question ;  and  having  executed  some  part 
of  the  work,  and  pressing  for  payment  or  for  some  security  *from  [  ♦3B6  j 
the  trustees,  the  latter,  by  two  several  indentures,  dated  November 
9th,  1850,  and  February  28th,  1851,  respectively  assigned  to  him 
by  way  of  mortgage  all  the  plant,  goods,  machinery,  and  working 
materials  in  use  in  and  about  the  docks.  Neither  of  these  mortgages 
was  in  the  form  specified  in  the  first  Act,  nor  were  they  registered. 
The  defendants  subsequently  issued  a  Ji.  fa.  against  the  Company 
upon  a  judgment  which  they  had  recovered  against  them  on  a  bond ; 
and  under  this  writ  the  sheriff  seized  the  plant,  goods,  and  materials 
which  had  been  included  in  the  two  mortgages  to  the  plaintiff.  And 
after  the  usual  proceedings  this  interpleader  was  directed. 

It  was  contended,  on  the  part  of  the  defendants,  that  the  deeds 
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In  re  was  an  absolute  gift  to  the  wife.  Then  the  subsequent  clauses  of 
the  will,  which  were  contended  to  amount  to  a  trust,  had  not  in 
truth  that  effect.  They  were  only  the  motive  for  giving  to  the  wife 
the  absolute  disposition  of  the  property.  The  words  were,  "  I  give 
the  above  devise  to  my  wife,  that  she  may  support  herself  and  her 
children  according  to  her  discretion  and  for  that  purpose.'*  The 
Vice-Ghancellob,  though  with  some  doubt,  said,  that  if  that  be  an 
absolute  gift,  it  cannot  be  cut  down  to  a  trust.  Now  it  is  not 
necessary  for  the  Crown  in  the  present  case  to  show  that  the 
children  are  liable  to  legacy  duty,  but  only  that  there  is  a  possi- 
bility of  their  being  liable.) 

[He  was  then  stopped 'by  the  Court.] 

Parke,  B.  : 

We  (1)  are  all  of  opinion  that  the  executrix  must  furnish  an 

account,  and  consequently  the  usual  order  will  be  made.    In  Thorp 

V.  Owen,  the  will  showed  that  it  was  the  testator's  intention  that 

the  wife  should  take  the  property  absolutely,  and  the  subsequent 

parts  of  the  will  showed  that  the  maintenance  of  the  children  was 

merely  the  motive.    In  that  case,  therefore,  it  was  an  absolute  gift 

to  her,  and  she  was  at  liberty  to  give  the  whole  or  any  part  of  the 

property  to  her  children. 

Ride  ab9olute. 


1852.  MCCORMICK  V.  PARRY  and  Another. 

^!!lI.^'  (7  Ex.  355—363 ;  S.  0.  21  L.  J.  Ex.  143 ;  18  L.  T.  291.) 

[  355  J  By  the  7  &  8  Vict.  c.  Ixxix.,  certain  persons  were  incoi'porated  as  Com- 

missioners, for  the  purpose  of  '*  constructing  tidal  basins,  a  dock,  and  other 
works  at  Birkenhead ;  '*  and  by  the  11  &  12  Yict  c.  cxliy.,  certain  tmsteess 
were  substituted  for  these  Commissioners;  and  the  property  which  was 
vested  in  the  Commissioners  hy  virtue  of  the  former  Act,  was,  hy  the  sab> 
sequent  Act,  vested  in  the  trustees.  By  the  39th  section  of  the  former  Act, 
the  Commissioners  were  empowered  to  borrow  at  interest,  on  the  credit  of 
the  several  rates  and  tolls  by  that  Act  granted,  and  of  any  property  which 
might  be  vested  in  the  Commissioners  by  virtue  of  that  Act,  any  sums  of 
money,  so  that  the  amoimt  owing  by  them  did  not  at  any  one  time  exceed  a 
certain  specified  sum ;  and  for  securing  the  re-payment  of  the  monies  so 
borrowed,  the  Conmiissioners  might  assign  over  l^e  said  rates,  tolls,  and 
property  to  the  person  who  should  advance  or  lend  such  money,  as  a  security 
for  the  money  so  borrowed.  By  the  40th  section,  such  mortgage  was  to  be 
by  deed  duly  stamped,  &c.,  and  might  be  according  to  the  form  given  in  the 
schedule  to  the  Act.  By  the  4l8t  section,  such  mortgagees  were  to  be 
creditors  on  the  rates  or  tolls  and  property  equally.     By  the  43rd  section,  a 

(l)  Parke,  B.,  Aldbbson,  B.,  and  Platt,  B. 
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register  of  such  mortgages  was  to  be  kept,  and  to  be  open  to  inspection.  By     M^Cobmiok 
section  57,  the  Commissioners  were  emiK)wered  to  purchase  certain  lauds,  f* 

and  to  agree  with  the  parties  interested  in  such  lands  for  the  purchase  for  a  Parbt 
consideration  in  money,  &c.  After  a  iK)rtion  of  the  works  had  been  com- 
pleted, the  trustees,  who  were  indebted  to  their  contractor  for  the  execution 
of  a  part  of  the  works,  by  two  several  indentui-es  assigned  to  him  by  way  of 
mortgage  all  the  plant,  goods,  machinery,  and  working  materials  in  use  in 
and  about  the  docks.  These  deeds  were  not  in  the  form  given  by  the  Act, 
nor  were  they  registered :  Held,  that  the  property  assigned  by  these  deeds 
was  not  such  property  as  that  contemplated  by  the  39th  section  of  the  first 
Act,  but  was  property  to  which  the  trustees  were  entitled  independently  of 
the  Act ;  and  therefore  that  the  trustees  had  an  absolute  control  over  it, 
and  the  mortgages  in  question  were  valid. 

Interpleader  issue,  to  try  whether  certain  goods  and  chattels 
seized  under  a  writ  otfi.fa.^  upon  the  8rd  of  May,  1851,  were,  upon 
that  day,  the  property  of  the  plaintiff  or  of  the  trustees  of  the 
Birkenhead  Docks. 

At  the  trial,  before  Wightman,  J.,  at  the  last  Chester  Assizes,  it 
appeared  that,  under  the  7  &  8  Vict.  c.  Ixxix.,  certain  persons  were 
incorporated  as  Commissioners  for  the  purpose  of  '*  constructing 
tidal  basins,  a  dock,  and  other  works  at  Birkenhead ;  "  and  by  a 
subsequent  Act,  11  k  12  Vict.  c.  cxliv.,  trustees  were  substituted 
for  these  Commissioners.  By  section  82  of  the  latter  Act,  the  tidal 
basins,  docks,  walls,  quays,  and  other  works,  which,  under  and  by 
virtue  of  previous  Acts,  were  vested  in  the  Commissioners,  and  all 
land,  houses,  roads,  quarries,  and  other  hereditaments,  properties, 
rights,  and  privileges  whatsoever,  vested  in  the  Commissioners, 
were  vested  in  the  trustees ;  and  all  the  plant,  materials,  tools,  and 
other  things,  which,  at  the  time  of  the  passing  of  the  Act,  belonged 
to  the  Commissioners,  were  thenceforth  to  belong  to  and  become 
the  property  of  the  trustees.  The  plaintiff  was  a  contractor  for  a 
portion  of  the  works  in  question ;  and  having  executed  some  part 
of  the  work,  and  pressing  for  payment  or  for  some  security  *from  [  *3fi6  j 
the  trustees,  the  latter,  by  two  several  indentures,  dated  November 
9th,  1850,  and  February  28th,  1851,  respectively  assigned  to  him 
by  way  of  mortgage  all  the  plant,  goods,  machinery,  and  working 
materials  in  use  in  and  about  the  docks.  Neither  of  these  mortgages 
was  in  the  form  specified  in  the  first  Act,  nor  were  they  registered. 
The  defendants  subsequently  issued  a  fi.  fa.  against  the  Company 
upon  a  judgment  which  they  had  recovered  against  them  on  a  bond ; 
and  under  this  writ  the  sheriff  seized  the  plant,  goods,  and  materials 
which  had  been  included  in  the  two  mortgages  to  the  plaintiff.  And 
after  the  usual  proceedings  this  interpleader  was  directed. 

It  was  contended,  on  the  part  of  the  defendants,  that  the  deeds 
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M'CosMioK  under  which  the  plaintiff  claimed  were  void :  first,  because  thej 
Parry.  were  mortgages,  and  were  not  in  the  form  prescribed  by  the  first 
Act,  and  because  they  had  not  been  registered  as  required  by  that 
Act ;  and  secondly,  that,  as  the  trustees  were  empowered  to  mort- 
gage the  property  for  advances  of  money  only,  and  these  mortgages 
were  not  for  such  an  advance,  they  were  void.  Under  the  direction 
of  the  learned  Judge,  a  verdict  was  found  for  the  plaintiff,  leave 
being  reserved  to  the  defendants  to  move  to  set  that  verdict  aside, 
and  to  enter  a  verdict  for  them. 


In  Michaelmas    Term    last,  Atherton  obtained   a  rule 
accordingly. 


nut 


[  ♦367  ] 


[  357,  n.  ] 


Welsby  now  showed  cause  (i)  : 
The  question  turns  upon  *several  sections  of  the  7  &  8  Vict. 


(1)  The  following  sections  of  the 
7  &  8  Vict.  c.  Ixxix.  were  referred  to 
in  the  argument. 

Sect.  19.  "That  daring  the  execu- 
tion of  any  such  contract,  the  works  in 
course  of  being  done  under  such  con- 
tracts, and  all  the  materials  of  every 
description  brought  upon  or  near  such 
works,  for  the  purpose  of  being  used 
in  the  execution  of  such  contracts, 
shall,  for  the  purpose  of  protecting  the 
same  from  injury,  hy  indictment  as 
hereinafter  mentioned,  be  held  to  be 
the  property  of  the  Commissioners." 

Sect.  23.  "That  executions  upon 
every  judgment  or  decree  against  the 
Commissioners  in  any  such  action  or 
suit  shall  be  executed  against  the 
goods  and  chattels  helonging  to  the 
Commissioners  hy  virtue  of  their 
office." 

Sect.  39.  "  That  it  shall  be  lawful 
for  the  Commissioners,  from  time  to 
time,  to  borrow  at  interest  on  the  credit 
of  the  several  rates  and  tolls  by  this 
Act  granted,  and  of  any  propei-ty  which 
may  be  vested  in  the  Commissioners  by 
viiiue  of  this  Act,  any  sum  of  money 
which  shall  not  exceed  the  sum  of 
400,000/.,  and  in  the  event  of  any  part 
of  such  sum  of  money  being  repaid  by 
the  Commissioners,  to  re-borrow  the 
same,  and  so  totiea  quoties^  but  so, 
nevertheless,  that  thei*e  shall  not  be 
owing  on  the  security  aforesaid,  any 


more  than  the  sum  of  400,000/.  in  the 
whole  at  any  one  time;  and  for 
securing  the  repayment  of  the  moniefi 
so  borrowed,  with  interest,  the  Com- 
missioners, or  any  five  of  them,  may 
assign  over  the  said  rates,  tolls,  and 
property,  or  any  part  thereof,  to  Uie 
person  who  shall  advance  or  lend  such 
money,  or  his  trustee,  as  a  security 
for  the  repayment  of  the  money  so  to 
be  borrowed,  together  with  interest 
for  the  same." 

Sect.  40.  "  That  every  such  assign- 
ment or  mortgage  shall  be  by  deed 
duly  stamped,  in  which  the  considera- 
tion shall  be  truly  stated,  and  every 
such  deed  shall  be  under  the  bands 
and  seals  of  five  of  the  Commissioners, 
and  may  be  according  to  the  form  in 
Schedule  (A.)  to  this  Act  annexed,  or 
to  the  like  effect." 

Sect.  41.  "  That  all  persons  to  whom 
such  mortgages  or  assignments  shall 
be  made,  or  who  shall  be  entitled  to 
the  monies  thereby  secured,  shall,  in 
proportion  to  the  sums  therein  respec- 
tively mentioned,  be  creditors  on  the 
said  rates,  tolls,  or  property,  equally 
one  with  another,  without  any  prefer- 
ence in  respect  of  the  priority  of 
advancing  such  monies,  or  of  the 
dates  of  any  such  assignments  respec- 
tively." 

Sect.  42.  *  *  That  the  expenses  of  every 
assignment    or  mortgage  shall   from 
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c.  Ixxix.    It  will  be  contended  for  the  defendants,  that  the  property    M'Cobmick 

in  question  *was  vested  in  these  trustees  by  virtue  of  that  Act,  by       pabrt. 

the  provisions  of  which  the  trustees  are  enabled  to  mortgage  the       [  *358  ] 

property  for  a  particular  purpose  and  in  a  specified  form ;  and  that 

these  instruments  are  void,  as  being  in  contravention  of  the  statute. 

The  answer  to  that  objection  is,  that  the  goods  and  chattels  in 

question,  which  constitute  the  working  plant  of  the  trustees,  are 

not  such  property  as  is  contemplated  by  the  Act.    By  the  89th 

section,  the  Commissioners  are  empowered  to  borrow  money  "  on 

the  credit  of  the  several  rates  and  tolls  "  granted  by  the  Act,  ''  and 

of  any  property  which  may  be  vested  in  the  Commissioners  by 

virtue  of  this  Act."     The  40th  section  says,  that  the  form  of  the 

mortgage  *'  may  "  be  according  to  the  form  in  the  schedule.     The 

41st  section  enacts,  that  the  mortgagees  under  such  instruments 

shall  come  in  equally  with  the  other  creditors.     The  48rd  section 

enacts,  that  a  register  of  such  mortgages  shall  be  kept,  which  shall 

be  open  to  inspection.     Now  the  property  which  becomes  vested  in 

the  Commissioners  by  virtue  of  the  Act,  is  real  property.     That 

appears  by  the  67th  section.     But  the  Act  does  not  apply  to  goods 

and  chattels  which  the  Commissioners  acquire  as  owners,  and  of 

which  they  are  possessed  just  as  any  other  owners  of  moveable 

time  to  time  be  defrayed  by  tbe  Com-  all  rent-charges,  annuities,  mortgages 

missioners  out  of  the  money  raised  by  or  incumbrances,  affecting  any  such 

the  same."  ^lauds,  and  all  commonable  and  other      [  *868,  n.  ] 

Sect.  43.  **  That  a  register  of  such  rights  to  which  such  lands  may  be 

mortgages    or  assignments    shall   be  subject,    and    all    other  estates    and 

kept  by  the  clerk  to   the    Oommis-  interests  in  such  lands,  of  what  kind 

sioners,  and  within  fourteen  days  after  soever,  and  all   contracts,  sales,  and 

the    date  of   any  such  mortgage  or  conveyances  of  any  such  lands,  or  of 

assignment,  an  entry  or  memorial  of  any  interest  therein,  may  be  in  the 

the  number  and  date  thereof,  und  of  form  prescribed  in  the  Schedule  (D.)  to 

the  names  of  the  parties  thereto,  with  this  Act  annexed,  or  as  near  thereto  as 

their  proper  additions,  shall  be  made  the    circumstances    of  the  case  may 

in   such  register  ;    and  such  register  require." 

may  be  perused  at  all  reasonable  times  Sect.  151.  **  The  said  Commissioners 
by  any  person  interested  therein,  shall  erect  or  provide  such  cranes, 
without  fee  or  reward."  weighing  and  other  machines,  con- 
Sect.  57.  "That,  subject  to  the  pro-  veniences,  weights,  and  measures, 
visions  of  this  Act,  it  shall  be  lawful  upon  the  quays,  wharfs,  or  dock,  made 
for  the  Commissioners  to  purchase  the  under  this  Act,  as  are  necessary  for 
lands  described  in  the  Schedule  (C.)  to  loading,  unloading,  measuring,  and 
this  Act  annexed,  and  to  agree  with  weighing  any  goods,  articles  or  things, 
the  parties  interested  in  such  lands  for  exported  from  or  imported  into  the 
the  absolute  purchase  thereof,  for  a  said  basins  and  dock,  and  shall  also 
consideration  in  money,  or  such  parts  erect  or  provide  huts  or  offices  fit  and 
thereof  as  they  shall  think  proper,  and  proper  for  the  officers  of  the  revenue," 
of  all  subsisting  leases  therein,  and  of  &c. 
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M'CoKMicK  property.  If  they  cannot  mortgage  them,  neither  can  they  abso- 
Pauky.  lutely  sell  them,  even  when,  by  the  completion  of  the  works,  they 
[  •359  ]       are  no  longer  *wanted. 

(Martin,  B.  :  The  defendants  will  perhaps  rely  upon  the  151st 
section.) 

That  section  has  no  operation  until  after  the  works  have  been 
completed. 

(Aldbrson,  B.  :  That  section,  moreover,  contains  an  enumeration 
of  such  machines  as  are  always  affixed  to  the  freehold.) 

And  consequently  they  could  not  be  seized  under  a  writ  of  fi.fat. 
It  was  not  disputed  that  the  things  seized  were  goods  and  chattels, 
and  they  were  treated  as  such  by  the  defendants.  Secondly,  even 
if  this  be  such  property  as  is  contemplated  by  the  Act,  the  43rd 
section  is  merely  directory.  It  does  not  contain  any  negative 
words,  but  merely  says  that  the  instrument  "  may "  be  in  a 
particular  form. 

Davison  in  support  of  the  rule  : 

Great  powers  are  intrusted  to  these  trustees,  both  of  borrowing 
money  and  of  taking  land.  It  seems  to  have  been  intended  that 
all  incumbrances  upon  their  property  should  be  placed  upon  the 
same  footing.  The  property  mentioned  in  these  deeds  was  essen- 
tial to  the  construction  of  the  works,  and  vested  in  them  by  virtue 
of  the  Act. 

(Aldbrson,  B.  :  It  would  be  a  great  impediment  to  the  progress 
of  the  works,  if  the  trustees  were  prohibited  from  disposing  of  the 
tools  by  sale  or  mortgage.  Suppose  they  had  expended  5,000/.  in 
tools,  and  some  new  machine  were  invented  by  which  the  work 
could  be  done  with  greater  rapidity  and  cheapness,  it  would  be  a 
great  inconvenience  and  hardship  to  the  trustees,  if  they  were  not 
permitted  to  sell  the  old  tools  in  order  to  purchase  the  new 
machine.) 

The  Act  ought  to  be  construed  strictly,  inasmuch  as  the  powers 
intrusted  to  these  parties  are  very  extensive :  Fairtitlev.  Gilbert  (i), 
Pontet  V.  Basingstoke  Canal  Company  (2). 

(1)  1 K.  IL  455  (2  T.  R.  169).  (2)  43  R.  R  706  (3  Bing.  N.  C.  433). 
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Fabke,  B.  :  M*CoBMioK 

V, 

I  am  of  opinion  that  the  rule  ought  to  be  ^dischdrged^  The  pabbt. 
question  arises  on  an  interpleader  issue,  which  is  directed  in  conse-  ^  *^^^  -^ 
quence  of  the  claim  made  by  the  plaintiff  on  the  sheriff,  who  seized 
the  goods  and  chattels  for  the  bond  of  the  corporation.  And  the  sole 
question  is,  whether  the  goods  and  chattels  seized  under  that  execu- 
tion, or  any  of  them,  are  the  property  of  the  plaintiff  or  of  the 
corporation.  The  plaintiff  claims  under  two  deeds  of  mortgage, 
one  of  the  9th  of  November,  1850,  by  which  the  corporation  con- 
veyed all  the  machinery  used  in  constructing  the  works,  in  order  to 
secure  the  due  payment  to  him  by  instalments  of  the  sum  agreed 
to  be  paid  to  him  by  them  for  the  work.  He  claims  certain  of  the 
goods  and  chattels  under  that  deed.  And  under  a  further  deed  of 
the  28th  of  February,  1851,  in  which  other  goods  are  conveyed  to 
him  for  a  certain  advance  therein  mentioned,  by  which  deed  the 
trustees  convey  to  hiin  the  workshops,  implements,  &c.,  other  than 
those  which  are  transferred  by  the  former  deed.  And  the  question 
is,  whether  both  these  deeds,  or  either  of  them,  be  void.  It  is  con- 
tended that  they  are  void,  because  the  corporation  had  no  power  to 
mortgage  such  property  as  this  under  the  7  &  8  Yict.  c.  Ixxix.  By 
the  39th  section  of  that  Act,  which  gives  the  enabling  power,  they 
are  empowered  to  borrow  money  at  interest  on  the  security  of 
certain  property.  That  property  is,  upon  the  credit  of  the  several 
rates  and  tolls  by  that  Act  granted.  Without  that  Act,  these 
trustees  could  not  have  existed,  or  have  become  possessed  of  any 
property  which  may  have  vested  in  the  hands  of  the  Commissioners 
by  virtue  of  the  Act.  With  respect  to  tolls,  therefore,  or  to  the 
property  vested  in  the  Commissioners  by  virtue  of  that  Act,  they 
have  only  a  limited  power  of  mortgage.  It  must  be  for  money  paid 
down,  and  without  giving  priority  to  one  mortgage  over  another. 
And  perhaps  also,  to  make  the  instrument  effectual,  such  mortgage 
must  be  registered.  It  is  not,  however,  necessary  to  give  any 
opinion  upon  that  point,  which  has  reference  only  to  *rates  and  i  ♦3fii  ] 
tolls,  and  such  property  as  is  vested  in  the  Commissioners  by  virtue 
of  the  Act  alone.  But  the  Act  does  not  preclude  them  from  doing 
what  they  please  with  property  which  they  do  not  acquire  by  virtue 
of  the  Act.  They  may  sell  it  or  mortgage  it  at  their  option.  But 
then  it  is  said,  on  the  part  of  the  defendants,  that  the  Act  does 
apply  to  all  such  matters  as  are  useful  in  carrying  on  the  works. 
I  think,  however,  that  there  is  no  such  exception.  The  Commis- 
sioners are  the  proper  judges  of  what  is  useful  for  carrying  on  the 
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M^CoBMioK  works.  And  although  it  is  necessary  for  them  to  have  many 
Pabby.  implements,  it  does  not  follow  that  they  cannot  sell  an  implement 
they  have  acquired,  and  purchase  a  new  one  with  the  prodaoe  of 
the  sale.  I  am  therefore  of  opinion  that  both  these  deeds  are 
operative,  and  that  the  plaintiff  was  entitled  under  them  to  the 
property  specified  in  them. 

Alderson,  B.  : 

I  am  of  the  same  opinion.  The  property  vested  in  the  Com- 
missioners under  the  Act  is  property  which,  but  for  the  Act,  could 
not  vest  in  them.  The  89th  section  gives  power  to  mortgage  the 
tolls,  which  they  have  not  done  here.  A  mortgage  of  the  toUs 
must  be  made  in  accordance  with  the  forms  and  provisions  required 
by  the  Act;  one  of  these  provisions  being,  that  there  shall  be  no 
priority  of  one  mortgage  over  another ;  and  for  that  purpose  the 
mortgage  is  to  be  registered.  But  the  Act  applies  only  to  that 
property. 

Platt,  B.  : 

The  power  given  by  the  89th  section  of  the  first  Act  seems  to  me 
to  be  limited  to  the  incumbrances  on  land  acquired  by  the  Com- 
missioners for  the  permanent  use  of  the  Company,  and  the  profits 
arising  therefrom,  that  is  to  say,  the  incumbrances  of  the  concern 
itself,  when  acquired.  Now  the  goods  in  question  and  chattels, 
that  is,  tools  and  machinery,  are  property  acquired  for  the  purpose 
[  *362  ]  of  effecting  this  permanent  condition  *of  the  land,  and  are  the  pro- 
perty of  those  persons  who  bought  them  or  constructed  them ;  and 
if  these  goods  and  chattels  do  not  fall  within  the  89th  section,  the 
trustees  may  sell  them,  or  mortgage  them,  or  deal  with  them  as 
they  please.  My  brother  Pabkb  has  already  suggested  what  I  was 
about  to  allude  to,  that  this  property  formed  no  part  of  the  subject- 
matter  of  the  trust,  as  being  a  burden  on  the  land.  I  therefore 
think  that  this  rule  ought  to  be  discharged. 

Mabtin,  B.  : 

I  am  clearly  of  the  same  opinion.  At  law  these  trustees  may 
acquire  property  in  goods,  and  they  may  sell  them,  or  mortgage  them, 
or  deal  with  them  as  any  other  owner  of  property  may.  And  the 
question  is,  whether  they  are  prohibited  from  so  doing  by  the  89th 
section  of  the  7  &  8  Vict.  c.  Ixxix.  Now,  by  that  section,  they  are 
authorised  to  borrow  at  interest,  on  credit  of  the  rates  and  tolls  on 
the  property  vested  in  them  by  virtue  of  the  Act,  any  stuns  of 
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money  not  exceeding  in  the  whole  a  certain  fixed  amount.    I  am  of    M'Ck)BMioK 

opinion  that  these  goods  are  not  property  vested  in  the  Commis-       paury. 

sioners  by  virtue  of  the  Act.      By  the  Act,  the  Company  are 

authorised  to  buy  land,  which  is  vested  in  them  for  the  purposes 

of  the  docks  and  of  the  various  works  incidental  to  that  object. 

The  125th  section  gives  the  right  to  make  the  docks.    By  that 

section,  they  are  empowered  to  construct  works,  to  make  sea-walls, 

tidal  basins,  flood-gates,  locks,  &c.,  and  wharfs,  slips,  and  a  variety 

of  other  things  incidental  to  docks.     And  by  certain  sections  they 

have  power  to  make  tidal  basins  of  great  extent,  and  to  make  slips 

for  the  use  of  the  ferry,  and  culverts;  and  they  are  empowered 

also  to  put  up  cranes  and  weighing  machines,  and  huts  for  the 

officers  of  the  revenue,  and  to  take  toll  for  the  use  of  the  cranes 

and  weighing  machines.     Now  it  seems  to  me  that  the  property 

the  89th  section  contemplates  is  that  description  of  property  which 

is  taken  by  them  for  the  purposes  of  the  *docks.    I  am  therefore       [  ♦363  ] 

clearly  of  opinion  that  the  subject-matter  of  these  mortgages  is 

not    within   the  89th  section,   and   that   this  rule  ought    to   be 

discharged. 

Rvle  discharged. 


WOODS  V.   FINNIS  and  Another.  i862. 

/an.  12 
Feb,  2] 

[363  ] 


(7  Ex.  363—372 ;  S.  C.  21  L.  J.  Ex.  138 ;  16  Jur.  936.)  £j  21. 


It  is  no  part  of  the  duty  of  the  sheriff,  in  executing  a  writ  of  ca,  sa.,  to 
receive  the  amount  of  the  debt  and  costs,  in  order  to  pay  them  over  to  the 
execution  plaintiff.  And  therefore,  where  the  debtor  makes  a  voluntary 
payment  to  the  bailiff  of  the  debt  and  costs,  to  be  paid  over  to  the  execution 
plaintiff,  and  the  bailiff  fails  to  do  so,  and,  in  consequence  thereof,  the 
debtor  is  a  second  time  aiTested  under  a  fresh  writ  issued  upon  the  same 
judgment,  the  sheriff  is  not  liable  as  for  a  breach  of  duty  in  not  paying 
over  the  money  to  the  execution  plaintiff. 

SembUy  that,  in  such  case,  the  debtor*s  remedy  is  by  action  against  the 
bailiff  for  breach  of  contract  (1). 

Case  against  the  defendants  as  Sheriff  of  Middlesex.  The 
declaration  stated,  that  a  judgment  had  been  obtained  by  one 
J.  Foot  against  the  now  plaintiff,  for  671.  15«.  for  damages,  where- 
upon J.  Foot  sued  out  of  the  Court  of  Exchequer  a  writ  of  testatum 
capias  ad  satisfaciendum,  directed  to  the  Sheriff  of  Middlesex  (the 
defendants),  which  commanded  the  said  sheriff  to  take  the  plaintiff, 
and  him  safely  keep,  so  that  he  might  have  his  body  before  the 
Barons  of  the  Exchequer,  &c.,  to  satisfy  the  said  J.  Foot  the 

(1)  See  Gregory  v.  Cotterell  (1856)  6  E.  &  B.  671 ,  25  L.  J.  Q.  B.  33.— J.  G  P. 
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Woods       damages  aforesaid  recovered,  together  with  interest  on   the  said 
FisNiB.       ^"^  ^^  ^'^^'  ^^^'>  which  writ  was  delivered  to  the  defendants  to  be 
executed  in  due  form  of  law;  by  virtue  of  which  writ  the  defen- 
dants, as  such  sheriff,  arrested  the  now  plaintiff,  and  had  him  in 
custody  before  the  return  of  the  writ ;  yet  the  defendants,  so  being 
such  sheriff,  and  not  regarding  the  duty  of  their  office  as  such 
sheriff,  afterwards,  and  whilst  the  now  plaintiff  was  so  in  their 
custody  under  the  said  writ,  and  before  they  would  discharge  him 
therefrom,   to  wit,  on   the   day  and  year  aforesaid,  wrongfully, 
maliciously,  illegally,   and   oppressively,   and  by  colour    of  their 
office  as  such  sheriff,  demanded,  extorted,  had,  received,  and  took, 
of  and  from  the  now  plaintiff,  as  and  for  fees  due  and  payable  by 
the  now  plaintiff  to  the  now  defendants  as  such  sheriff,  the  sums 
of  money  following :   to  wit,  the  sum  of  1/.  l^,  as  and  for  the 
officer's  fee  for  executing  the  said  writ,  the  sum  of  8«.  Gd.  for 
[  *364  ]      searching  the  office  for  other  writs  *again8t  the  now  plaintiff,  and 
the  sum  of  As.  6d.  for  a  discharge  fee ;  whereas  the  said  sums  of 
money  were  not,  nor  were  any  nor  was  either  of  them,  nor  was  any 
part  thereof,  nor  was  any  fee  or  sum  of  money  whatever,  dae  or 
payable  from  the  now  plaintiff  to  the  now  defendants.    The  declara- 
tion then  proceeded  to  allege  as  a  second  breach,  that  after  the 
arrest,  and  while  he,  the  plaintiff,  was  in  the  custody  of  the  defen- 
dants as  such  sheriff,  under  the  said  writ,  to  wit,  on  &c.,  he,  the 
plaintiff,  paid  to  the  defendants,  so  being  and  as  such  sheriff,  the 
amount  of  the  damages  and  interest  mentioned  in  the  said  writ,  to 
wit,  681.,  to  be  paid  by  the  now  defendants,  so  being  and  as  such 
sheriff,  to  the  said  J.  Foot,  in  satisfaction  of  the  said  damages  and 
interest;  and  the  now  defendants,  so  being  and  as  such  sheriff, 
under  colour  of  the  said  writ,  then  received  of  and  from  the 
now  plaintiff  the  said  sum  of  money,  to  wit,  <&c.,  for  the  purpose 
aforesaid,  and  thereupon  then,  upon  payment  of  the  said  sums  of 
money,  to  wit,  the  said  sum  of  661.,  and  the  said  sums  of  IL  Is., 
8«.  6d.,  and  4«.  6d.,  so  demanded,  extorted,  had,  and  received  by 
the  now  defendants  as  and  for  fees  aforesaid,  the  now  defendants 
discharged  the  now  plaintiff  from  their  custody  under  the  said  writ, 
and  suffered  and  permitted  him  to  depart  out  of  custody  and  go  at 
large  wheresoever  he  would,  and  the  plaintiff  was  then  discharged 
and  went  out  of  the  custody  of  the  defendants,  so  being  such 
sheriff,  and  thereupon  it  then  became  and  was  the  duty  of   the 
defendants  to  pay  to  the  said  J.  Foot  the  said  682.,  in  satisfaction 
of  the  said  damages  and  interest,  the  same  being  sufficient  for  that 
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purpose,  within  a  reasonable  time  in  that  behalf;  and  although  the  Woons 
said  J.  Foot  was  always,  during  and  at  and  after  the  expiration  of  finnis. 
such  reasonable  time,  ready  and  willing  to  accept  and  receive  the 
said  sum  of  68Z.  in  satisfaction  of  the  said  damages  and  interest, 
yet  the  now  defendants,  disregarding  their  duty  in  that  behalf,  and 
contriving  to  injure  the  plaintiff,  did  not  nor  would,  within  a 
♦reasonable  time  in  that  behalf,  which  had  elapsed  long  before  the  [  •365  ] 
arrest  and  imprisonment  of  the  plaintiff  as  hereinafter  mentioned, 
pay  the  said  sum  of  money,  to  wit,  68Z.,  or  any  part  thereof,  to  the 
said  J.  Foot,  but  wrongfully,  and  maliciously,  and  corruptly, 
neglected  so  to  do,  and  retained  and  kept  the  said  sum  of  money  in 
the  hands  of  the  now  defendants  for  their  own  use  and  benefit,  for 
a  long  and  unreasonable  time,  to  wit  &c. ;  in  consequence  of  which 
the  plaintiff  was  again  arrested  on  a  fresh  writ  of  ca.  «a.,  issued  by 
the  said  J.  Foot  upon  the  same  judgment,  directed  to  the  defen- 
dants as  Sheriffs  of  the  city  of  London,  whereon  the  plaintiff  was 
then  detained  by  the  defendants,  then  being  and  as  such  Sheriffs  of 
the  city  of  London,  for  the  space  of  forty-eight  hours  then  next 
following,  and  until  the  now  defendants,  after  the  last-mentioned 
arrest,  to  wit,  &c.,  paid  to  the  said  J.  Foot  the  said  sum,  to  wit,  68/., 
in  satisfaction  of  the  damages  and  interest  aforesaid ;  and  the  now 
plaintiff  was  also,  by  means  of  the  premises,  forced  to  and  neces- 
sarily did  expend  divers  monies,  and  incur  divers  debts,  &c.,  in 
obtaining  his  discharge. 

The  defendants  pleaded  Not  guilty,  and  other  pleas  traversing  all 
the  material  allegations  in  the  declaration. 

At  the  trial,  before  Martin,  B.,  at  the  Middlesex  sittings  in  last 
Easter  Term,  it  appeared  that,  on  the  28rd  of  June,  1849,  the 
plaintiff  was  arrested  on  a  ca,  sa.,  founded  on  a  judgment,  at  the 
suit  of  one  J.  Foot,  mentioned  in  the  declaration,  and  indorsed  to 
levy  671.  16«.,  by  White,  a  sheriff's  officer,  under  a  warrant  from 
the  defendants,  the  Sheriff  of  Middlesex.  The  plaintiff  sent  to  his 
attorney,  Mr.  Webb,  to  have  the  money  paid,  who  sent  a  cheque  for  75/. 
to  White,  the  sheriff's  officer.  The  plaintiff  was  then  discharged,  but 
the  officer  did  not  pay  the  amount  of  the  debt  and  costs  claimed 
to  Foot.  Foot  issued  another  writ  of  ca.  sa.,  founded  on  the  same 
judgment,  into  London,  on  which  the  plaintiff  was  arrested  on  the 
drd  of  August  following,  and  was  detained  at  Whitecross  Street 
prison  until  *the  following  morning,  when,  and  not  before,  White  [  ♦see 
paid  the  amount  of  the  debt  and  costs  to  Foot,  he  having  wilfully 
kept  the  money  in  his  own  hands  in  the  meantime. 
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Woods  A  verdict  was  found  for  the  plaintiflf,  and  damages  were  assessed 

FiKMis.  on  the  first  breach  at  IZ.  9s.,  and  at  501.  on  the  second  breach.  A 
rule  nisi  was  subsequently  obtained,  pursuant  to  leave  reserved,  to 
reduce  the  damages  to  IZ.  9s.,  on  the  ground  that  the  defendants 
were  not  liable  for  the  act  of  White  ;  and  also  in  arrest  of  judgment 
on  the  second  breach,  on  the  ground  that  that  breach  was  founded 
upon  a  breach  of  contract  only,  which  could  not  properly  be  made 
the  subject  of  an  action  on  the  case. 
In  last  Hilary  Term  (January  12) 

James,  WiUes,  and  Hawkins,  showed  cause  : 

First,  the  sheriff  is  liable  for  the  consequences  arising  from  the 
neglect  of  his  officer,  in  not  paying  over  the  money  received  by  the 
latter  on  the  execution  of  the  writ.  The  officer  to  whom  the 
execution  of  the  writ  is  intrusted  by  the  sheriff  is  a  mere  agent ;  in 
truth,  the  liabilities  of  a  sheriff  for  the  acts  of  his  officer,  done  in 
the  execution  of  the  writ,  exceed  the  liabilities  of  an  ordinary 
principal  for  the  acts  of  his  agent ;  for  the  sheriff  is  responsible  for 
tortious  acts  done  out  of  the  course  of  the  officer's  duty,  but  done 
under  colour  of  the  writ.  This  liability  is  recognised,  that  the  public 
may  be  protected — and  as  the  sheriff  is  bound  himself  to  execute 
the  writ,  he  is  held  responsible  for  the  conduct  of  the  person  to 
whom  he  has  intrusted  that  duty.  These  principles  are  established 
by  various  authorities  upon  this  subject.  Thus,  if  an  arrest  be 
made  by  the  bailiff  after  the  return-day  of  the  writ,  the  sheriff  is 
liable  in  trespass :  Pairot  v.  Mumford  (l).  There,  Eyrb,  Ch.  J^ 
said,  ''  The  officer  is  the  servant  of  the  sheriff  in  executing  process 
[  *^^7  ]  directed  to  him ;  if  therefore  he  acts  irregularly,  *the  law  subjects 
the  sheriff,  from  whom  he  derives  that  authority."  In  case  of 
extortion  by  the  bailiff,  the  sheriff  is  liable:  WoodgcUe  v. 
Knatchbull  (2).  So  also  where,  under  a  writ  of  /i.  fa.  against  the 
goods  of  A.,  the  bailiff  takes  the  goods  of  B. :  Ackworth  v.  Kempe  (s). 

(Parke,  B.  :  In  Smart  v.  Hutton  (*),  the  sheriff  was  held  liable  in 
trespass  for  the  arrest  of  the  plaintiff  by  the  l)ailiff  under  a  writ  of 
fi.fa.,  on  the  ground  that  it  was  an  act  done  under  colour  of  the  writ; 
and  that,  as  the  officer  was  delegated  by  the  sheriff  to  execute  the 
writ,  the  acts  of  the  officer  were,  in  point  of  law,  the  acts  of  the 
sheriff.) 

(1)  2  Esp.  585.  (3)  Doug.  40. 

(2)  1  E.  E.  449  (2  T.  E.  148).  (4)  8  Ad.  &  El.  568,  n. 
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Upon  this  general  principle  the  case  of  Raphael  v.  Goodman  (i)  pro-  Woods 
ceeded.  There,  Lord  Dbnman,  Ch.  J.,  laid  it  down  broadly,  that  finnis. 
**  there  is  no  doubt  that  in  all  matters  relating  to  the  execution, 
the  sheriff's  officer  is  the  same  as  the  sheriff."  But  it  will  be  con- 
tended on  the  part  of  the  defendants,  that  it  was  no  part  of  the  duty 
of  the  sheriff  here  to  receive  the  money,  and  therefore  that  the 
defendants  are  not  liable  for  the  neglect  of  the  bailiff  who  received 
it,  in  not  duly  paying  it  over.  This  point  was  touched  upon  in 
Woodman  v.  Gist (2),  where  Littlbdalb,  J.,  said,  "I  must  own,  it 
appears  to  me  that  in  this  instance  the  officer  acts  for  the  sheriff. 
It  was  not  in  the  regular  discharge  of  his  duty  to  receive  this 
money ;  but  if  he  has  received  it,  he  received  it  for  the  sheriff,  and 
the  sheriff  is  answerable."  The  sheriff,  therefore,  is  responsible  for 
the  misconduct  of  the  officer  whom  he  has  appointed  to  fulfil  an 
important  duty,  and  the  case  is  the  same  as  if  the  sheriff  had 
themselves  received  the  money  from  the  injured  party. 

Secondly,  as  to  the  objection  in  arrest  of  judgment.  It  is  said 
that  if  the  second  breach  discloses  any  cause  of  action,  it  is  for  a 
breach  of  contract ;  and  therefore  that  it  is  improperly  made  the 
subject-matter  of  an  action  on  the  *case.  In  many  instances  case  [  *868  ] 
lies  where  assumpsit  might  be  maintained ;  as,  for  example,  where 
goods  are  bailed :  Coggs  v.  Bernard  (3) ;  in  actions  against  carriers 
for  the  non-delivery  of  goods,  Wyld  v.  Pickford(4),  although  the 
action  be  founded  upon  a  breach  of  contract.  So,  case  lies  for  a 
breach  of  warranty  :  Williamson  v.  Allison  (6).  See  also  Brown  v. 
Boorman  (6). 

(Pareb,  B.,  referred  to  Courtenay  v.  Erie  (7).) 

Bramwell  and  Quain  in  support  of  the  rule : 

First,  the  defendants  are  not  liable  for  this  act  of  the  bailiff.  The 
declaration  states  that  the  defendants  "  as  sheriff "  received  the 
money.  If  the  character  of  the  defendants,  in  which  they  are  alleged 
to  have  received  the  money,  is  to  be  considered  as  immaterial,  the  alle- 
gation is  not  proved,  for  it  was  not  shown  that  any  express  authority 
was  given  by  the  defendants  to  the  bailiff  to  receive  the  money.  Then 
the  question  is,  whether  such  authority  can  be  implied  by  law  in 

(1)  8  Ad.  &  El.  665.  (o)  2  East,  446. 

(2)  8  Car.  &  P.  213.  (6)  65  R.  E.  1  (11  CI.  &  Fin.  1). 

(3)  T/d.  Bay.  909.  (7)  10  C.  B.  73  ;  20  L.  J.  C.  P.  70. 

(4)  58  R.  R.  775  (8  M.  &  W.  443). 
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Woods  the  prAent  case,  from  the  relation  which  exists  between  the 
FIN19I&  defendants  and  the  bailiff.  Now  a  sheriff  is  only  liable  for  those 
acts  of  his  officer,  which  are  done  in  the  execution  of  the  writ,  or 
which  are  done  under  colour  of  it,  as  for  extortion,  oppression,  and 
the  like.  But  it  is  no  part  of  the  duty  of  a  sheriff  to  receive 
the  amount  of  the  debt  and  costs  on  a  ca,  sa,:  Slackford  v. 
Avsten  (1) ;  and  therefore,  the  mere  fact  that  the  receiver  is  the 
sheriff's  bailiff,  does  not  constitute  him  the  agent  of  the 
sheriff  for  the  purpose  of  receiving  the  money.  If  the  receipt  in 
this  case  is  to  be  considered  as  a  tortious  act  on  the  part  of  the 
bailiff,  inasmuch  as  the  plaintiff  himself  was  equally  a  participator 
in  that  act,  the  sheriff  is  not  responsible.  But  the  payment  of  the 
money  by  the  plaintiff  here  was  a  voluntary  act  on  his  part,  and 
[  *369  ]  therefore  he  made  the  bailiff  his  ♦special  agent  for  the  purpose  of 
paying  the  amount  over  to  the  execution  plaintiff :  Ford  v.  Leche  (2). 
He  was  not  the  agent  of  the  sheriff:  Cook  v.  Palmer  (3).  The 
plaintiff  might  have  sued  the  bailiff  for  the  non-performance  of 
the  agreement.  The  sheriff  could  not  have  maintained  an  action 
for  money  had  and  received  against  the  bailiff,  but  he  might  have  sued 
the  present  plaintiff  for  an  escape  :  Com.  Dig. "  Escape  "  (E) .  If  the 
bailiff  is  liable,  the  sheriff  is  not  (4),  The  bailiff  was  Not  guilty  of 
extortion,  for  the  payment  was  not  made  under  colour  of  the  writ 
The  plaintiff  was  bound  to  know  the  law,  and  he  must,  therefore,  be 
taken  to  have  known  that  it  was  his  duty  to  pay  the  money  to  the 
execution  plaintiff  and  not  to  the  sheriff.  In  UnderhiU  v.  Wilson  (5), 
the  sheriff  was  held  liable  on  the  ground  that  he  had  ratified  the 
act  of  his  officer;  and  in  Crowder  v.  Long  (6),  and  Raphael  v.  Good- 
man  (7),  the  decisions  proceeded  on  the  ground  that  the  acts 
complained  of  were  the  tortious  acts  of  the  bailiff,  and  done  under 
colour  of  the  writ.  Upon  this  point  the  several  cases  are  collected  in 
Brown  y.  Copley  (s).  Woodman  y.  Cfi«t(9),  which  has  been  relied 
upon,  is  distinguishable,  for  there  it  was  the  duty  of  the  sheriff  to 
receive  the  money. 

Secondly :  The  second  breach  is  bad.  The  alleged  misfeasance 
of  the  defendants  is  founded  upon  a  breach  of  contract  merely  ;  as 
it  is  not  the  duty  of  the  sheriff,  virtute  qfficiiy  to  receive  and  to  pay 
over  the  money  to  the  execution  plaintiff.    This  is  not  a  bailment, 

(1)  14  East,  468.  (6)  8  B.  &  0.  598. 

(2)  6  Ad.  &E1.  699.  (7)  8  Ad.  &  El.  365. 

(3)  6  B.  &  0.  739.  (8)  7  Man.  &  Qt.  558. 

(4)  12  Mod.  488,  (9)  8  Oar.  &  P.  213, 

(5)  6  Bing.  697. 
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in  which  case  an  action  on  the  case  might  lie  for  the  negl^rt  of  the       woods 
bailee  in  delivering  a  particular  chattel.    In  Brown  v.  Boorman  (i),       finnis. 
the  count  was  supported  on  the  ground  that  case  lies  *wherever       [  •370  ] 
there  is  a  breach  of  duty  in  the  course  of  the  employment  of  the 
party.    The  second  breach  is  therefore  bad,  as  being  improperly 
founded  on  a  mere  breach  of  contract, 

Cwr,  adi7,  vulU 


The  judgment  of  the  Court  was  now  delivered  by 


Pabke,  B.  : 

This  case  was  argued  before  my  Lord  Chief  Baron,  and  my 
brothers  Alderson  and  Martin  and  myself,  a  few  days  ago,  on 
showing  cause  against  a  rule  to  enter  a  verdict  for  the  defendant, 
on  a  point  reserved  by  my  brother  Martin,  or  in  arrest  of  judgment 
(His  Lordship  stated  the  pleadings,  and  proceeded  :)  A  verdict  was 
found  for  the  plaintiff  on  the  first  breach,  as  to  which  there  was  no 
objection  on  the  trial.  As  to  the  second  breach,  it  appeared  (his 
Lordship  stated  the  facts,  as  set  forth  at  page  693,  and  proceeded :) 
The  second  breach  was  for  the  supposed  breach  of  duty  in  the 
sheriff  in  not  paying  over  the  money  to  the  execution  plaintiff,  and 
damages  were  separately  assessed  upon  it. 

No  question  arises  as  to  the  sum  which  was  paid  for  fees  impro- 
perly claimed  from  the  plaintiff.  That  was  clearly  a  demand  for 
which  the  sheriff  was  responsible,  and  the  propriety  of  the  verdict 
was  therefore  not  disputed ;  but  it  was  contended  on  the  part  of 
the  defendants,  that  they  were  not  liable  for  the  act  of  the  bailiff 
in  receiving  the  amount  of  the  debt  and  costs,  and  his  neglect  in 
not  paying  it  over. 

The  money  was  received  by  the  bailiff,  certainly  not  for  his  own 
use  or  that  of  the  sheriff,  which  would  be  extortion,  but  in  order  to 
be  paid  over  to  the  execution  plaintiff,  from  which  receipt  a  contract 
would  be  implied  so  to  pay  it.  But  it  was  insisted  that  the  money 
was  not  paid  to  the  defendants  as  sheriffs,  as  alleged  in  the  declara- 
tion, to  be  paid  over  in  satisfaction  of  the  debt  and  costs ;  nor  did 
the  sheriff  receive  it  under  colour  of  the  writ ;  and  therefore  *that  [  *37i  ] 
there  was  no  consequent  duty  in  the  defendants  to  pay  it  over  in  a 
reasonable  time  to  the  execution  plaintiff. 

There  is  no  doubt  that  the  sheriff  is  liable  for  all  acts  done,  and 
neglects  of  duty,  by  the  bailiff  in  the  execution  of  a  writ,  on  the 
a)  65  B.  B.  1  (U  01.  &  Fin.  1), 
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Woods  ground  that  if  the  sheriff  thinks  fit  to  commit  the  execution  of  a 
FiNKiB.  writ,  which  he  is  bound  to  execute,  to  another,  he  is  responsible  if 
that  person  does  not  execute  it  properly,  and  is  in  the  same  con- 
dition as  if  he  had  executed  it  himself :  Parrot  v.  Mumford  (i) ; 
the  case  of  a  sheriff  differing  in  this  respect  from  the  liability  of  an 
ordinary  principal  for  the  acts  of  an  agent  who  does  not  pursue  the 
authority  committed  to  him.  Therefore,  if  a  sheriff's  officer  arrests 
a  wrong  person,  or  arrests  the  right  person  after  the  return  day,  or 
takes  a  wrong  person's  goods  under  a  fi.  fa.^  or  even  if  he  arrest 
under  a  writ  otJi.fa.,  or  is  guilty  of  extortion  in  insisting  on  being 
paid  a  sum  of  money  as  the  price  of  liberation  from  imprisonment 
under  a  ca.  sa.^  the  sheriff  is  liable.  Though  none  of  these  acts 
are  done  in  pursuance  of  the  authority  of  the  writ,  yet  they  are 
done  in  the  execution,  or,  as  it  is  said,  under  colour  of  it ;  and  the 
sheriff  is  exactly  in  the  same  position  as  if  he  had  done  those  acts 
himself.  So,  if  the  sheriff's  officer  permits  the  defendant  to  go  at 
large  on  paying  to  him  the  sum  mentioned  in  the  writ,  the  sheriff 
would  be  liable  for  an  escape ;  for  it  is  a  neglect  of  duty  by  the 
officer,  seeing  that  the  writ  commands  the  sheriff  to  have  the  body 
of  the  debtor  at  the  return  to  satisfy  the  plaintiff,  and  not  to  pay 
the  debt  to  the  sheriff ;  and  in  that  respect  his  duty  upon  the  ca,  so. 
differs  from  that  imder  a  Ji.fa.,  by  which  the  sheriff  is  directed  to 
make  a  sum  out  of  the  goods  and  chattels  of  the  defendant,  and 
himself  to  have  that  money  at  the  return ;  so  that,  in  the  latter 
case,  the  defendant  is  discharged  by  payment  to  the  sheriff,  and 
[  *372  ]  ^^6  sheriff  becomes  debtor  to  the  plaintiff;  in  the  ^former,  he  is 
discharged  by  payment  to  the  plaintiff  alone ;  and  the  sheriff,  by 
receiving  the  money,  has  no  right  to  substitute  his  responsibility 
for  that  of  the  debtor,  whose  body  the  creditor  has  a  right  by  law 
to  keep  until  the  debt  is  paid  to  him.  The  authorities  are  very 
full  and  clear  upon  this  point :  Tailer  v.  Baker  (2),  Slackford  v. 
Av8ten(z)^  Stnnger  v.  Stanlack{4).  Therefore,  the  receipt  of  the 
money  by  the  sheriff,  and  its  payment  to  the  execution  creditor, 
is  no  part  of  his  duty  in  the  execution  of  the  writ.  The  defendant 
himself  must  pay  it  to  the  plaintiff  in  order  to  obtain  his  discharge, 
and  he  cannot  impose  that  duty  on  another,  except  by  contract  with 
him  as  his  agent.  In  this  case,  then,  the  present  plaintiff  cannot 
succeed  against  the  sheriff,  except  by  showing  a  contract  on  his 

(1)  2  Esp.  N.  P.  C.  683,  cor.  Eyre,  (3)  14  East,  468. 
Ch.  J.                                                                (4)  Cro.  Eliz.  404. 

(2)  2  Jones,  97  :  2. Ley.  203. 
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part  wholly  dehors  his  duty  in  executing  the  writ.  The  contract  Woods 
was  in  this  case  made  by  the  bailiff,  and  he  has  no  power  to  bind  finnis. 
the  sheriff  by  entering  into  any  contracts  on  his  behalf.  The 
contract  binds  the  bailiff  himself,  no  donbt,  as  it  woald  any  other 
person  who  should  undertake  to  carry  money  and  pay  it  for  the 
defendant  to  the  plaintiff  or  any  other  person  ;  but  it  does  not  bind 
the  sheriff,  because  for  this  purpose  the  bailiff  had  no  authority. 
The  verdict  must  therefore  be  entered  for  the  defendants  on  the 
second  breach. 

This  makes  it  unnecessary  to  give  an  opinion  whether  the 
judgment  on  the  second  breach  ought  to  be  arrested.  We  may, 
however,  say  that  the  case  appears  to  us  to  fall  within  the  principle 
laid  down  in  Courtenay  v.  Erle^  and  that  an  action  on  the  case 
would  not  lie  for  a  mere  breach  of  contract,  as  this  is. 

Rule  absolute  accordingly. 


CAKE  V.  JACKSON.  i852. 

(7  Ex.  382—386;  S.  C.  21  L.  J.  Ex.  137.)  ^J^' 

Where  a  person  describes  himself  in  a  wiitten  instrument  as  the  agent  of         [  ^^^  1 
an  unnamed  principal,  it  is  competent  for  the  party  with  whom  he  con- 
tracts, to  show  that,  although  described  as  agent,  he  is  in  fact  the  principal. 

A  charter-party  contained  the  following  clause:  *'This  charter-party 
being  concluded  by  C.  F.  J.  (the  defendant)  on  behalf  of  another  party 
resident  abroad,  it  is  agi'eed  that  all  liability  of  the  former  ceases  as  soon  as 
he  has  shipped  the  cargo ;  "  it  was  shown  that  the  defendant  had  paid  for 
the  goods  in  his  own  name,  and  that,  at  the  port  of  destmation,  they  had 
been  claimed  by  and  delivered  to  a  person  who  produced  an  unsigned  bill  of 
lading,  which  the  captain  had  delivered  to  the  defendant : 

Held,  that  thero  was  no  evidence  that  the  defendant  acted  as  principal,  so 
as  to  render  him  liable  for  the  freight. 

Assumpsit  for  freight.     Plea,  Non  assumpsit;  and  issue  thereon. 

At  the  trial,  before  Piatt,  B.,  at  the  last  Newcastle  Summer 
Assizes,  a  charter-party  was  given  in  evidence  on  the  part  of  the 
plaintiff,  for  the  purpose  of  showing  the  amount  of  damages.  This 
charter-party  was  made  between  the  plaintiff  and  the  defendant, 
and  was  in  the  usual  form,  with  the  exception  of  the  following 
proviso,  with  which  it  concluded :  "  freight  to  be  paid  on  right  and 
true  delivery  of  the  cargo  in  cash  for  ship's  use,  and  the  remainder 
by  a  *good  and  approved  bill  on  London,  at  three  months'  date.  [  *b83  ] 
This  charter-party  being  concluded  by  Mr.  C.  F.  Jackson  (the 
defendant)  on  behalf  of  another  party  resident  abroad,  it  is  agreed 
that  all  liability  of  the  former  ceases  as  soon  as  he  has  shipped  the 
cargo.     The  vessel  to  be  addressed  to  the  charterer's  agent  at 
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Cars  Genoa,  paying  the  usual  commission  of  3Z.  per  cent."  The  goods 
Jackson.  ^^^^  ^0  ^^  delivered  to  the  freighter  or  his  assigns,  freight  to  be 
paid  on  delivery.  It  was  contended  upon  the  part  of  the  defen- 
dant, that  the  defendant  could  not  be  treated  as  the  principal,  and 
that  evidence  was  inadmissible  to  contradict  the  terms  of  the 
written  instrument.  The  learned  Judge  overruled  the  objection, 
reserving  leave  to  the  defendant  to  move  to  enter  a  nonsuit,  if 
necessary.  It  was  then  shown  that,  upon  the  arrival  of  the  vessel 
at  Genoa,  a  person  produced  a  bill  of  lading,  not  signed  by  the 
captain  of  the  ship,  but  which  had  been  delivered  by  him  to  the 
defendant;  and  that  the  captain,  after  taking  the  advice  of  the 
consul  there,  delivered  the  goods  to  the  party  demanding  them. 
It  was  further  proved,  that  the  defendant  had  bought  and  paid  for 
the  goods  in  his  own  name.  The  learned  Judge  asked  the  jury 
whether  they  were  of  opinion  that  the  defendant  was  the  real  owner 
of  the  goods ;  and  they  having  found  that  he  was,  a  verdict  was 
entered  for  the  plaintiff  for  the  amount  claimed. 
In  Michaelmas  Term  last 

Watson  obtained  a  rule  nisi  to  enter  a  nonsuit,  or  for  a  new 
trial,  on  the  ground  that  there  was  no  evidence  that  the  defendant 
acted  as  principal  in  the  transaction. 

KnowUs  and  J.  Brown  showed  cause: 

The  defendant  is  personally  liable  for  the  freight,  although  he 
has  described  himself  as  agent  for  a  principal  resident  abroad. 
Unless  the  defendant  shows  that  he  acted  merely  as  agent,  he  may 
r  ♦384  ]  be  treated  as  the  principal.  In  the  notes  to  Thompson  v.  ^Davenport, 
2  Smith's  L.  G.  222,  it  is  laid  down  as  a  deduction  to  be  drawn  from 
the  cases,  that  if  a  party  ''  state  himself  to  be  an  agent,  but  have 
really  no  principal,  he  is  in  law  himself  the  principal."  In  SchnuUz 
V.  Avei-yii),  the  several  cases  upon  this  subject  were  elaborately 
treated  in  the  judgment  of  the  Court.  It  was  there  held,  that 
the  plaintiff  might  sue  for  the  breach  of  a  charter-party,  although 
he  was  described  in  it  as  agent  of  the  freighter.  In  Jenkins  v. 
Hutchinson  (2),  the  Court  said,  that  a  party  who  signs  as  agent 
cannot  be  treated  as  principal  unless  it  be  shown  that  he  was  the 
real  principal.  But  there,  as  well  as  in  Bickerton  v.  Burrell  (s), 
Rayner  v.  Grote  (4),  and  Humble  v.  Hunter  (5),  the  supposed  principal 

(1)  83  R.  E.  663  (20  L.  J.  a  B.  228).    (4)  71  R  R.  709  (15  M.  &  W.  369) 

(2)  78  R.  R.  600  (13  QL  B.  744).       (5)  76  R,  R.  291  (12  Q.  B.  310). 

(3)  6M.  &S.  383. 
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was  named  in  the  instrument  of  contract.    In  Smyth  v.  Anderson  (i),        Cabb 
Maule,  J.,  said,  that  Thompson  v.  Davenport,  *'  in  effect  decides      jaokson. 
that,  if  the  principal  is  not  named,  it  is  the  same  as  if  none  exists." 

(Parke,  B.  :  In  Schmalz  v.  Avei-y,  there  was  evidence  that  the 
party  who  signed  as  agent  of  the  freighter  was,  in  fact,  the  freighter, 
and  therefore  the  principal.  Here  the  difficulty  that  presses  upon 
my  mind  is,  that,  on  the  face  of  the  instrument,  the  defendant  is 
represented  not  to  be  the  owner  of  the  goods ;  and  the  question  is, 
whether  the  simple  fact  of  his  having  purchased  them  in  his  own 
name  is  sufficient  evidence  that  he  was  the  true  owner  ?  If  the 
defendant  was  so  in  fact,  and  the  goods  were  received  on  his  account 
by  his  agent,  he  would,  I  think,  be  responsible  on  this  charter- 
party,  and  for  the  freight,  on  the  delivery  at  Genoa.) 

The  evidence  adduced  by  the  plaintiff  is  prima  facie  sufficient  to 
render  the  defendant  liable.  It  lay  on  the  defendant  to  rebut  that 
evidence. 

(Parke,  B.  :  It  was  decided,  in  Downmxm  v.  Williams  (2),  that, 
where  the  defendant  has  represented  ^himself  as  the  agent  of  a       [  *886  ] 
third  party,  and  has  been  treated  by  the  plaintiff  as  such  in  the 
transaction,  the  burden  of  proof  rests  upon  the  plaintiff  to  show 
that  he  is  in  fact  the  principal.) 

There  ytab  pi'imd  facie  evidence  which  called  upon  the  defendant  for 
an  answer  ;  for  the  bill  of  lading,  although  not  signed  by  the  defen- 
dant, must  have  been  delivered  by  him  to  the  person  who  received 
the  goods  at  Genoa. 

Watson f  WiUeSf  and  Manisty,  in  support  of  the  rule,  were  not 
called  upon. 

Parke,  B.  : 

I  am  of  opinion  that  this  rule  ought  to  be  absolute  for  a  new  trial. 
The  defendant  would  have  been  responsible  for  the  freight  of  the 
goods  if  it  had  been  shown  that  he  was  the  real  principal  in  the 
matter,  and  the  charter-party  which  professes  to  be  entered  into 
by  him  as  agent,  would  not  preclude  such  evidence  from  being 
given.  The  case  of  Downman  v.  Williams,  to  which  I  have  referred, 
is  a  perfectly  good  decision,  and  shows  that  the  plaintiff  must 
disprove  the  statement  that  the  defendant  was  merely  agent,  by 

(1)  7  C.  B.  21.  (2)  68  B.  B.  413  (7  Q.  B.  103). 
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Garb  giving  some  evidence  that  he  was  principal.  Bat  in  the  present 
Jackbok.  case  there  was  no  evidence  whatever  that  the  defendant,  in  making 
the  shipment,  was  the  principal.  It  has  been  urged  that  the  fact 
of  his  the  defendant's  having  purchased  the  goods  in  his  own  name, 
is  some  evidence  of  his  being  the  principal.  But  that  only  shows 
that  credit  was  given  to  him  in  that  particular  transaction,  and  it 
is  quite  consistent  with  his  being  the  agent  of  a  foreign  house  for 
the  purpose  of  shipping  the  goods.  Then  the  facts  which  occurred 
after  the  shipment  do  not  carry  the  case  any  further,  for  it  is  quite 
as  consistent  that  the  person  who  received  the  goods,  upon  t«ndering 
the  bill  of  lading,  was  the  principal,  as  the  defendant.  The  defen- 
dant therefore  appears  p*tma  fcLcie  to  have  acted  as  agent,  and  the 
plaintiff  has  not  given  any  evidence  which  is  inconsistent  with  that 
state  of  circumstances. 

[  386  ]       Aldbrson,  B.  : 

There  was  really  no  evidence  that  the  defendant  was  principal. 

Platt,  B.,  concurred. 

Rtde  absolute  accordingly. 


1852.  KNIGHT  V.  EGERTON  and  Others. 

^!^^'  (7  Ex.  407-409.) 

I-  ^^' J  In  case  for  selling  goods  distrained  for  rent  without  appraisement,  the 

measure  of  damages  is  the  real  value  of  the  goods  sold,  minua  the  rent  due. 
If  a  Judge  at  Nisi  Prius  does  not  inform  the  jury  what  is  the  pfroper 
measure  of  damages  on  an  issue  on  which  it  is  admitted  that  the  plaintiff  Ls 
entitled  to  a  verdict  and  to  damages,  the  Court  wiU  direct  a  new  trial, 
although  the  point  was  not  taken  by  the  plaintiff's  counsel  at  the  trial  (1). 

Case.  The  declaration  contained  six  counts:  first,  for  distraining 
the  plaintiff's  goods  for  an  alleged  arrear  of  rent  due  to  the  defen- 
dants (who  were  the  plaintiff's  landlords  of  a  farm  in  the  county 
of  Chester),  a  less  amount  of  rent  being  in  fact  due;  secondly,  for 
an  excessive  distress ;  thirdly,  for  selling  the  goods  distrained  with- 
out having  duly  appraised  the  same ;  fourthly,  for  distraining  beasts 
of  the  plough,  there  being,  without  them,  a  sufficient  distress  to 
satisfy  the  rent  and  expenses ;  fifthly,  for  not  paying  over  to  the 
plaintiff  the  overplus,  after  satisfaction  of  the  rent  and  the  lawful 
expenses  of  the  distress  and  sale ;  and,  lastly,  for  selling  for  less 
than  the  best  prices  that  might  have  been  obtained. 

The  defendants  pleaded  to  the  first,  fifth,  and  last  counts.  Not 

(I)  But  see  now  B.  S.  0.,  Ord.  XXXTX.  r.  6.— J.  G.  P, 
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guilty;  to  the  second  and  fourth,  a  plea  of  payment  into  Gonrt  of  It. ;      krioht 
and  to  the  third,  a  plea  of  payment  into  Court  of  10a.    To  the  latter     bqbbtok. 
pleas  there  were  replications  of  damages  ultra;  on  which  issue 
was  joined. 

At  the  trial,  before  Wightman,  J.,  at  the  last  Summer  Assizes  for 
Cheshire,  it  appeared  that  the  rent  in  arrear  was  1 44Z. ;  that  all  the 
household  goods  and  farming  stock  of  the  plaintiff,  including  his 
beasts  of  the  plough,  were  distrained,  the  value  of  the  former  being 
sufficient  to  satisfy  the  rent  and  expenses,  without  the  beasts  of  the 
plough ;  that  the  goods  were  appraised  before  the  constable  of  the 
township,  and,  as  was  alleged  on  the  part  of  the  plaintiff,  but  not 
proved,  that  one  of  the  sworn  appraisers  was  one  of  the  bailiffs 
who  made  the  distress;  and  that  the  rent  and  expenses,  amounting 
in  all  to  161Z.,  were  satisfied  without  selling  the  beasts  of  the 
plough,  of  which  the  plaintiff  had  retained  the  undisturbed  posses- 
sion and  use.  It  appearing  that  amongst  the  expenses  of  the 
distress  there  was  a  charge  *of  2Z.  2«.,  which  could  not  lawfully  be  r  •iOB  ] 
made,  the  plaintiff  had  a  verdict  for  that  amount  on  the  issue  on 
the  fifth  count.  As  to  the  other  counts  (the  first  having  been 
abandoned),  the  learned  Judge  left  it  to  the  jury  to  say,  first, 
whether  the  sale  had  been  improperly  conducted,  so  that  the  best 
prices  had  not  been  obtained  for  the  goods ;  and  secondly,  whether 
the  sums  paid  into  Court  were  a  sufficient  compensation  for  any 
loss  or  inconvenience  which  was  proved  to  have  been  sustained 
by  the  plaintiff,  by  the  admitted  irregularities  in  respect  of  which 
they  were  so  paid  in;  and  the  jury  found  on  all  these  issues  for 
the  defendants. 

In  the  following  Michaelmas  Term, 

Herbert  Jones,  Serjt.,  moved  for  a  rule  nisi  for  a  new  trial,  on 
affidavits,  and  also  on  the  ground  of  misdirection  as  to  the  issue  on 
the  third  count ;  and  Parke,  B.,  referring  to  the  case  of  Biggins  v. 
Goode  (i),  observed,  that  the  proper  measure  of  damages  on  that 
count  was  the  value  of  the  goods,  mintis  the  rent;  that  the 
distress  being  lawful,  but  the  sale  without  a  due  appraisement  not  so, 
the  plaintiff  retained,  notwithstanding  the  sale,  the  same  interest 
in  the  goods  which  he  had  while  they  were  in  the  landlords'  hands, 
before  the  sale,  i.e.  to  the  amount  of  the  real  value  of  the  goods, 
subject  to  the  landlords'  right  for  the  rent  due. 

Welshy,  who  now  appeared  to  show  cause  against  the  rule, 
(1)  37  B.  E.  738  (2  Cr.  &  J.  364) 
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ehight      submitted,  on  the  part  of  the  defendantSi  that,  as  this  point  had  not 

BoBBTOK.     ^^^  taken  by  the  plaintiff's  counsel  at  the  ttial,  but  only  for  the 

first  time  suggested  from  the  Bench  when  the  rule  was  moved  for, 

and  as,  in  point  of  fact,  the  appraisement  appeared  to  be  perfectly 

regular,  there  ought  not  t^  be  a  new  trial ;  although  he  admitted 

f  *40u  ]  that  the  proper  ^measure  of  damages  was  as  laid  down  in  Biggins 
V.  GoodCf  and  other  cases  (i).    But 

The  CouHT  (2)  said,  that  the  plea  of  payment  into  Court  was  a  con^ 

elusive  admission  that  there  was  a  sale  without  the  goods  having 

been  duly  appraised ;  and  that  it  was  the  duty  of  the  Judge  to 

inform  the  jury  what  was  the  true  measure  of  damages  on  that 

issue,  whether  the  point  was  taken  or  not ;  so  that  the  rule  must 

be  absolute  for  a  new  trial,  unless  the  defendants'  counsel  agreed  to 

increase  the  damages  to  the  proper  amoimt. 

Rule  absoliUe. 

HerbeH  Jones,  Serjt.,  and  MiUs  appeared  in  support  of  the 
rule. 

1852.       FINLAT  V.  The  BEISTOL  and  EXETER   RAILWAY 
^'*.l!l'''  COMPANY  (8). 

[  *^^  ]  (7  Ex.  409—420;  S.  C.  21  L.  J.  Ex.  117.) 

An  incorporated  Railway  Company  agreed  by  parol  to  take  certain 
premises  for  a  year.  They  occupied,  and  at  the  end  of  the  year  oontiDued 
to  occupy  for  another  year,  at  the  expiration  of  which  period  they  remoTed 
their  goods,  without  any  previous  notice  to  quit,  but  paid  rent  up  to  the 
end  of  the  foUowing  quarter :  Held,  that  they  were  not  liable  in  an  action 
for  use  and  occupation  tot  the  remaining  three  quarters  of  a  year,  since 
they  did  not  occupy  diuing  that  peiiod ;  and  that  no  tenancy  could  be 
inferred  from  the  payment  of  rent,  inasmuch  as  they  could  not  contract 
except  under  seaL 

Assumpsit  for  use  and  occupation.  Plea,  Non  assurnpsit;  and 
issue  thereon. 

At  the  trial,  before  Piatt,  B.,  at  the  Middlesex  sittings  in  last 
Michaelmas  Term,  it  appeared  that  the  action  was  brought  to 
recover  three  quarters  of  a  year's  rent  for  certain  rooms  and 
offices  of  the  plaintiff  in  Duke  Street,  Westminster,  from  the 
16th  of  March  to  the  16th  of  December,  1849,  under  the  following 

(1)  See  KfiotU  v.  Curtis y  5  Car.&  P.  (3)  This  case  is  of  doubtful  authority 
322,  2  Tyr.  449,  n. ;  Whitworth  v.  since  South  of  Ireland  Colliery  Co.  v. 
Madeti,  2  Car.  &  Kir.  617.  Waddle   (1868)   L.   E.   3   C.   P.    463, 

(2)  Pakkb,  B.,  Aldeeson,  B„  and  L.  B.  4  C.  P.  617,  38  L.  J.  C.  P.  338. 
Martin,  B.  —J.  G.  P. 
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circumstances :  In  the  year  1846,  the  solicitors  of  the  defendants,       Finlay 
an  incorporated  Company,  were  in  the  occupation  of  certain  rooms  Bristol  and 
on  the  ground  floor  of  the  plaintiff's  house;  but  finding  that  the  iu?lway^o. 
♦rooms  were  insufficient  for  the  purposes  of  carrying  on  the  busi-       [  •410  ] 
ness  of  the  Company,  they  entered  into  negotiations  with  the 
plaintiff  on  the  subject  of  taking  the  rooms  on  the  second  floor  also ; 
and  accordingly,  on  the  5  th  of  December,  1846,  one  of  the  firm 
wrote  the  following  letter  to  the  plaintiff  on  the  subject :  ''  I  am 
authorised  by  the  directors  of  the  Bristol  and  Exeter  Bailway 
Company  to  take  the  floor  above  that  we  rent  of  you  at  the  price 
and  for  the  time  named  by  you:  namely,  1002.;  time,  one  year 
from  the  16th  instant ;  and  you  will  therefore  please  to  consider 
the  rooms  our's  accordingly."     The  plaintiff  having  acceded  to  this 
proposal,  the  directors  of  the  Company  furnished  the  rooms,  and 
occupied  them  from  that  time  to  the  16th  of  December,  1848,  when 
they  removed  all  their  furniture  and  effects,  and  left  the  keys  in 
the  doors.     They  paid  the  rent  up  to  the  16th  of  March,  1849. 

On  the  part  of  the  plaintiff  it  was  contended,  that  the  defendants 
were  tenants  from  year  to  year ;  and  that,  as  they  had  not  given 
any  notice  to  quit,  they  were  liable  for  the  rent  sought  to  be 
recovered  in  this  action.  On  the  part  of  the  defendants  it  was 
contended,  that,  as  they  had  not  occupied  the  premises  during  the 
time  in  question,  they  were  not  liable  in  assumpsit:  Diggle  v. 
London  and  BlackwM  Railway  Company  (1).  The  145th  section  of 
the  Company's  Act,  6  Will.  IV.  c.  xxxvi.,  enacts  {inter  alia),  that 
the  directors  for  the  time  being  of  the  Company  shall  superintend 
all  the  affairs  thereof,  and  have  power  to  use  the  common  seal  of 
the  Company.  The  147th  section  enacts,  "  that  all  contracts  and 
agreements  in  writing  relating  to  the  affairs  of  the  Company,  which 
shall  be  signed  by  any  three  of  the  directors  of  the  Company,  shall 
be  binding  on  the  Company  and  all  other  parties  thereto  "  &c.  A 
verdict  was  entered  for  the  plaintiff  for  the  amount  claimed,  with 
leave  to  the  defendants  to  move  to  set  that  verdict  aside,  and  to 
enter  a  nonsuit. 

In  Michaelmas  Term  last,  Kinglake,  Serjt.,  obtained  a  rule  nisi       [  ^i^  ] 
accordingly. 

In  the  present  sittings  (2) 

Warren  and  Milward  showed  cause  : 
As  a  general  rule,  a  corporation  cannot  bind  itself,  except  either 

(1)  6  Ex.  442.  (2)  Feb.  11  and  12. 

B.B. — ^VOL.  LXXXTI.  45 
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FiNLAY  by  deed  or  by  such  a  contract  as  is  made  in  compliance  with  the 
Bristol  and  requisites  of  some  statute,  by  which  contracts  entered  into  with 
Railway  Co.  ^^^  corporation  are  binding  upon  it.  To  this  rule,  however,  there 
are  exceptions.  First,  a  corporation  may  be  bound  by  a  contract, 
the  subject-matter  of  which  is  of  frequent  occurrence,  and  is  of  an 
insignificant  character.  The  occupation  of  rooms  by  a  Company  is 
of  that  description. 

(Alderson,  B.  :  To  bring  the  case  within  that  exception,  it  mast 
be  shown  that  the  dispensing  with  the  seal  of  the  corporation  is  a 
matter  of  convenience,  amounting  almost  to  necessity.  That 
principle  was  expounded  in  Church  v.  Imperial  Gas  Light  Com- 
pany (i),  and  was  acted  upon  in  Mayor  of  LtLcUmv  v.  Charlton  (2), 
Laviprell  v.  Guardians  of  the  BUlericay  Union  (3),  and  Diggle  v.  The 
London  and  BlackwaU  Railway  Company  (4).  It  cannot  be  con- 
tended that  the  occupation  of  premises  for  a  year  is  either  a  matter 
of  daily  occurrence,  or  of  so  trivial  a  character  as  to  require  the 
dispensation  with  the  corporate  seal.) 

The  case  of  The  Dean  and  Chapter  of  Rochester  v.  Pierce  (s)  shows 
that  there  is  a  distinction  between  actions  for  use  and  occupation 
[  412  ]  and  in  respect  of  other  contracts.  *  *  The  Barber  Surgeons  of 
London  v.  Pelson{6)  decided  that  a  corporation  aggregate  may 
maintain  assumpsit  for  money  forfeited  under  a  bye-law.  Again, 
in  The  Mayor  and  Burgesses  of  Carmarthen  v.  Leu^is  (7),  Pa&ke,  B., 
ruled  that  a  corporation  aggregate  might  maintain  an  action  for 
tolls  without  an  agreement  under  seal. 

(Parke,  B.  :  It  is  difficult  to  see  how  these  defendants  can  be 
made  responsible,  for  they  have  not  occupied  during  the  time  for 
which  the  rent  is  sought  to  be  recovered.  They  could  not  become 
tenants  from  year  to  year  except  by  contract;  and  they  are 
incapable  of  contracting  unless  under  seal,  or  in  the  mode  pre- 
scribed by  the  statute.  The  authorities  referred  to  are  cases  in 
which  corporations  permitted  others  to  enjoy  their  property  ;  and 
a  corporation  may  well  give  permission  for  that  purpose,  though 
incapable  of  contracting.) 

The  same  principle  applies,  whether  the  action  is  by  or  against  the 
corporation.    The  language  of  Eyre,  Ch.  J.,  in  North  v.  Tatlock  (8), 

(1)  45  R.  R.  638  (6  Ad.  &  El.  846).  (5)  11  R  B.  673  (1  Camp.  466) 

(2)  55  R.  R.  794  (6  M.  &  W.  816).  (6)  2  Lev.  252. 

(3)  3  Ex.  283.  (7)  6  Oar.  A  P.  608. 

(4)  5  Ex.  442.  (8)  2  H.  Bl.  820. 
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shows  that  the  remedy  given  by  the  11  Geo.  II.  c.  19,  s.  14,  does      Fiklat 
not  depend  apon  contract.    He  there  says,  "  What  is  given  by  this  Bristol  and 
statute  ?    A  reasonable  satisfaction  for  the  use  and  occupation  is  i^fL^Y^o. 
the  *thing  intended  to  be  given ;  the  form  of  action  marked  out,       [  •413  ] 
(being  enlarged  by  a  necessary  construction  so  as  to  be  allowed  to 
be  maintained  without  an  express  promise,)  is  the  proper  form  in 
which  such  reasonable  satisfaction  is  to  be  recovered;  but  the 
reasonable  satisfaction,  which  in  its  own  nature  must  apply  to 
something  specific  by  which  it  can  be  estimated,  being  here  given 
for  use  and  occupation  and  for  nothing  else,  it  is  a  remedy  which, 
in  its  nature,  is  not  co-extensive  with  a  contract  for  rent ;  nor  does 
it  seem  to  have  been  within  the  scope  and  purview  of  the  Act  to 
make  this  remedy  co-extensive  with  all  the  remedies   for  the 
recovery  of  rents  claimed  to  be  due,  by  the  mere  force  of  the 
contract  for  rent." 

(Pabkb,  B.  :  No  doubt,  if  the  defendants  had  occupied  by  permis- 
sion of  the  plaintiff  they  would  have  been  bound  to  pay,  but  they  have 
not  occupied.  Then,  the  question  is,  whether  there  is  any  holding ; 
and  in  order  to  estabUsh  that,  the  plaintiff  must  prove  a  contract 
valid  in  law.  Predyman  v.  Wodry  (i)  is  an  authority  that  a  lease 
for  years  cannot  be  made  to  a  corporation  without  deed.) 

Beverley  v.  The  Lincoln  Gas  Light  and  Coke  Company  (2)  decided 
that  a  corporation  aggregate  may  be  sued  in  assumpsit  on  an 
executed  parol  contract.  There  Pattbson,  J.,  in  delivering  the 
judgment  of  the  Court,  after  referring  to  the  cases  of  The  Dean  and 
Chapter  of  Rochester  v.  Pierce  (8),  and  The  Mayor  of  Staford  v. 
Till  (4),  as  establishing  that,  where  a  benefit  has  been  enjoyed,  such 
as  the  occupation  of  the  lands  of  the  corporation  by  their  per- 
mission,  the  law  will  imply  a  promise  to  make  them  compensation, 
says,  "  The  action  for  use  and  occupation  is  established  by  the  stat. 
11  Geo.  II.  c.  19,  s.  14,  and,  according  to  the  words  of  the  statute, 
may  be  maintained  '  where  the  agreement  is  not  by  deed.'  Some 
agreement  seems  to  be  implied  as  the  foundation ;  though  it  is  well 
established  that  it  need  not  amount  to  a  ^formal  demise,  or  even  [  *4i4  ] 
be  express.  To  hold,  then,  that  a  corporation  is  within  this  statute, 
is  to  hold  that  it  may  be  a  party  to  an  agreement  not  under  seal,  at 
least  for  the  purpose  of  suing  on  it,  and  it  would  be  rather  strong 
to  deny,  at  the  same  time,  that  it  could  be  a  party  to  it  for  the 

(1)  Oro.  Jac.  110.  (3)  11  B.  B.  673  (1  Camp.  466). 

(2)  45  B.  B.  626  (6  Ad.  &  £1.  829).  (4)  29  B.  B.  611  (4  Bing.  75). 

45 — a 
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FiNLAT      purpose  of  being  sued  on  it."     De  Grave  v.    The  Mayor   and 
BBI8TOL  AND  CorporatioTi  of  Monmouth  (i)  is  also  there  cited  as  an  aathoritj, 
Railwat^o.  *^**  ^  corporation  may  contract  for  the  purchase  of  goods  without 
deed. 

(Mabtin,  B.  :  The  doctrine  laid  down  in  Beverley  v.  The  Lincdn 
Gas  Light  and  Coke  Company  is  commented  on  and  explained  in 
The  Mayor  of  Ludlow  v.  Charlton  (2).) 

The  object  of  the  11  Geo.  II.  c.  19,  s.  14,  was  to  afford  a  remedy 
to  landlords  for  the  occupation  of  their  premises,  without  reference 
to  any  contract  in  fact  between  them  and  the  occupiers  :  Standen 
V.  Christmas  (s),  Mayor  of  Neu^port  v.  Saunders  (4),  Lumley  v. 
Hodgson  (6). 

Secondly :  Assuming  that  an  action  for  use  and  occupation  may 
be  maintained  against  a  corporation  on  an  executed  parol  contract, 
the  defendants  in  this  case  are  liable,  for  they  paid  rent  up  to  the 
16th  of  March,  1849,  and  quitted  the  premises  without  giving  any 
previous  notice.  It  is  primd  facie  sufficient  for  the  plaintiff  to  show 
an  occupation  by  the  defendants,  and  then  the  onus  is  cast  on  them 
to  prove  that  the  tenancy  was  determined.  Harland  v.  Bromley  (k), 
Ward  V.  Mason  (7),  Eedpath  v.  RoberU  (8),  Selw.  N.  P.  Vol.  2,  1887, 
10th  ed. 

(Parke,  B.  :  That  proposition  cannot  be  established,  unless  it  is 
shown  that  there  was  a  binding  agreement  on  the  part  of  the 
defendants  to  occupy  for  a  longer  period  than  they  have  done. 
The  objection  here  is,  that  there  was  no  proof  of  such  a  contract  as 
[  *^is  ]  the  law  considers  binding.  Payment  *of  rent  is  only  a  circumstance 
from  which  a  contract  may  be  implied.) 

It  may  be  conceded  that  a  corporation  is  not  liable  on  a  parol 
executory  contract  for  work  and  labour,  or  goods  sold;  but  it  is 
otherwise  where  the  contract  is  executed  :  I'he  Fishmongers*  Com- 
pany V.  Robertson  (9),  Sanders  v.  The  Guardians  of  St.  Neots 
Union  (10).  Corporations  have  been  held  liable  in  trover  and  tres- 
pass for  the  acts  of  their  servants,  though  unauthorised  by  seal : 
Yarborough  v.   The  Bank  of  England  (ii),   The  Eastern  Counties 

(1)  4  Car.  &  P.  111.  (7)  9  Price,  291. 

(2)  56  B.  E.  794  (6  M.  &  W.  815).  (8)  3  Esp.  225. 

(3)  74  B.  B.  224  (10  Q.  B.  135).  (9)  -63  B.  B.  242  (5  Man.  &  0. 131). 

(4)  37  B.  B.  456  (3  B.  &  Ad.  414).  (10)  70  B.  B.  623  (8  Q.  B.  810). 

(5)  14  B.  B.  315  (16  East,  99).  (11)  14  B.  B.  272  (16  East,  6). 

(6)  1  Stark.  N.  P.  455. 
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Railway  Company  v.  Broom  (l),  Maud  v.  The  Monm^mthshire  Canal      Finlay 
Company  (2) ;  and  even  to  an  indictment :  Rex  v.  Regent's  Canal  rbtstoi,  and 
Company,  cited  in  Reg.  v.  The  Birmingham  and  Gloucester  Rail-  R^f^i^YCo 
way  Company  {9).    I!  a  lease  be  made  to  an  individual,  and  he 
takes  possession  of  the  premises  under  it,  he  is  boand  by  the 
terms  of  the  lease,  although  he  has  not  executed  it.    It  is  the  same 
mth  a  corporation  who  occupies. 

(Pabeb,  B.  :  The  difficulty  is  to  see  when  the  tenancy  was 
created.) 

Upon  the  payment  of  the  first  quarter's  rent. 

(Mabtin,  B.  :  Payment  of  rent  does  not  of  itself  create  a  tenancy 
from  year  to  year,  but  is  only  evidence  from  which  a  jury  may  find 
the  fact :  Jones  v.  Shears  (4).) 

[They  also  referred  to  Paine  v.  The  Guardians  of  the  Strand 
Union  (5),  and  the  Company's  Private  Act,  6  Will.  IV.  c.  xxxvi., 
8.  238.] 

Kinglake,  Serjt.,  and  Rowe  appeared  to  support  the  rule,  but 
were  not  called  upon. 

Parks,  B.  : 

The  rule  must  be  absolute.  The  defendants,  a  corporation 
aggregate,  originally  agreed  by  parol  to  take  the  premises  in 
question  for  a  year.  Whether  or  no  *that  agreement  was  bind-  [  ♦416 1 
ing,  it  is  not  necessary  to  determine ;  for,  having  occupied,  they 
became  liable,  according  to  the  authorities,  to  pay  rent  for  the 
period  they  occupied ;  and  in  respect  of  that  an  action  for  use  and 
occupation  would  lie.  At  the  end  of  the  year  they  continued  to 
occupy  for  another  year;  and  that  period  having  expired,  they 
removed  their  goods  without  any  previous  notice,  but  in  the  course 
of  the  following  year  paid  a  quarter's  rent.  The  plaintiff  now 
seeks  to  recover  for  the  remaining  three  quarters  of  the  year 
during  which  the  defendants  did  not  occupy.  In  order  to  render 
them  liable,  it  is  sought  to  make  out  a  constructive  occupation ; 
but  that  can  only  arise  from  contract,  and  the  defendants  cannot 
contract  unless  under  seal,  or  in  the  statutory  mode.  The  difficulty  I 

(1)  P.  310,  above;  6  Ex.  314.  (4)  4  Ad.  &  EL  832. 

(2)  4  Man.  &  G.  452.  (5)  70  R  B.  503  (8  Q.  B. 

(3)  2  Q.  B.  47. 
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FiNLAY  entertained  from  the  first  is,  that  the  defendants  did  not  occupy, 
BsTSTor.  AND  An<l  consequently  this  case  is  not  within  the  authorities  which 
Railway^Co  ^®^^^®  *^^*  ^  Company  may  be  liable  on  a  contract,  though  not 
under  seal.  The  expressions  of  my  brother  Pattbson,  in  delivering 
the  judgment  of  the  Goubt  in  Beverley  v.  The  Lincoln  Gas  Light 
and  Coke  Company,  would  certainly  seem  to  imply  that  a  corpora- 
tion couldy  under  such  circumstances  as  these,  enter  into  a  parol 
agreement  for  a  yearly  tenancy;  but  although  that  judgment  may 
be  supported  on  other  grounds,  there  are  several  recent  cases  in 
which  the  power  of  corporations  to  bind  themselves  without  seal 
has  been  discussed,  and  in  which  the  doctrine  there  laid  down  has 
been  disclaimed :  The  Mayor  of  Ludlow  v.  Charlton  (i).  Church  v. 
The  Imperial  Oas  Light  Company  (2),  Paine  v.  The  Ouardians  of 
the  Strand  Union  (s).  The  cases  in  which  corporations  can  bind 
themselves  without  seal,  are  reduced  to  these.  First,  where  there 
is  a  Parliamentary  charter,  showing  an  intention  that  the  corpora- 
tion should  be  bound  by  contracts  of  a  particular  description, 
[•417]  though  not  under  seal.  Beverley  *v.  The  Lincoln  Gas  Light  and 
Coke  Company  may  be  supported  on  that  ground,  for  their  Par- 
liamentary charter  evidently  contemplated  that  they  might  pur- 
chase articles  necessary  for  a  Gas  Company  without  contract  under 
seal.  The  other  cases  are  the  ancient  common-law  exceptions, 
which  are  simply  confined  to  orders  given  by  a  corporation  with  a 
head,  such  as  the  appointment  of  a  servant,  and  small  matters  of 
that  description,  upon  which  an  action  lay  for  wages,  although  the 
appointment  was  not  under  seal.  No  case  has  gone  the  length  of 
saying  that  a  corporation  may  bind  itself  by  a  contract  not  under 
seal,  which  does  not  range  within  either  the  small  services  excepted 
by  the  common  law,  or  contracts  authorised  by  Parliamentary 
charter.  This  Company  can  only  bind  themselves  by  their  common 
seal,  or  in  the  statutory  mode.  Then  can  they  contract  for  any 
interest  in  land,  except  by  an  instrument  under  seal,  or  executed 
in  the  manner  which  the  statute  prescribes?  I  am  clearly  of 
opinion  that  they  cannot.  If,  indeed,  instead  of  being  a  corpora- 
tion, the  defendant  had  been  a  private  individual,  who,  after  having 
occupied  for  a  year,  might  by  parol  contract  to  hold  for  another 
year,  or  as  tenant  from  year  to  year,  his  conduct  in  continuing  in 
possession  after  the  expiration  of  the  term  for  which  he  originally 
took  the  premises,  would  be  evidence  for  the  jury  that  he  and  the 

(1)  66  E.  B.  794  (6  M.  &  W.  816).  (3)  70  E.  E.  603  (8  a  B.  328). 

(2)  46  E.  E.  626  (6  Ad.  &  El.  846). 
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plaintiff  had  mutually  contracted  with  each  other  that  there  should  Finlay 
be  a  demise  for  another  year,  or  even  from  year  to  year.  But  that  bbistol  and 
would  be  on  the  ground  of  an  implied  contract,  arising  from  the  r^^lway^Co 
conduct  of  the  parties.  These  defendants,  however,  being  a  cor- 
poration, cannot  contract  by  conduct,  but  only  by  a  binding  agree- 
ment under  seal,  or  in  the  statutory  mode ;  so  that  no  fresh  interest 
was  created  at  the  expiration  of  the  second  year,  and  the  Company 
are  only  bound  to  pay  for  the  time  that  they  actually  occupied.  If 
the  plaintiff  had  by  deed  demised  the  premises  to  the  defendants 
as  tenants  from  year  to  year,  and  they  had  accepted  the  tenancy, 
that  *might  have  created  an  interest  which  would  perhaps  have  [  **18  ] 
rendered  the  defendants  liable.  But  there  is  no  such  case  here  ;  it 
turns  entirely  on  the  validity  of  the  contract,  and  a  corporation 
cannot,  as  in  the  case  of  an  individual,  by  simply  paying  rent  for  a 
past  occupation,  create  a  new  implied  tenancy.  The  defendants 
are  only  liable  for  the  time  they  actually  occupied,  and  that  has 
been  paid  for,  and  longer.  I  should  observe,  that  in  the  case  of 
Sanders  v.  The  Ouardians  of  St.  Neots  Union,  I  never  meant  to 
decide  that  a  corporation  could  contract  without  seal ;  but  I  allowed 
the  case  to  proceed,  because  I  thought  the  objection  was  apparent 
on  the  record,  and  might  be  raised  in  arrest  of  judgment. 

PliATT,  B. : 

On  consideration,  I  am  of  the  same  opinion.  No  doubt  an 
injustice  is  done  to  the  plaintiff,  because  the  defendants  have 
occupied  beyond  the  term  agreed  on,  and  have  left  without  giving 
any  notice  to  quit ;  but  we  must  administer  the  law  as  we  find  it. 
The  action  is  founded  on  the  14th  section  of  the  11  Geo.  II.  c.  19 ; 
for,  until  that  statute,  rent,  which  savours  of  the  realty,  was  not 
the  subject  of  an  action  of  assumpsit.  That  section,  however, 
enables  landlords,  where  the  agreement  is  not  by  deed,  to  recover 
a  reasonable  satisfaction  for  the  lands  '*  held  or  occupied  "  by  the 
defendants,  "  in  an  action  on  the  case,  for  the  use  and  occupation 
of  what  was  so  held  or  enjoyed."  Therefore,  it  is  clear  that  the 
compensation  is  to  be  given  for  the  use  and  occupation  of  that 
which  is  here  predicated  as  being  "  held  or  enjoyed."  The  section 
proceeds  '*  and  if,  in  evidence  on  the  trial  of  such  action,  any  parol 
demise  or  any  agreement  (not  being  by  deed),  whereon  a  certain 
rent  was  reserved,  shall  appear,  the  plaintiff  in  such  action  shall 
not  therefore  be  nonsuited,  but  may  make  use  thereof  as  an 
evidence  of  the  quantum  of  damages  to  be  recovered."      So  that 
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FiNLAT  the  evil  to  be  remedied  was  the  plaintiff's  being  nonsuited  in  an 
bbistoY  and  action  for  rent,  by  reason  of  there  *being  a  parol  demise  or  agree- 

KxETBK      ment  in  writing  not  under  seal,  whereby  a  certain  rent  is  reserved. 

[  *4i9  ]  I  was  inclined  to  think,  that  if  it  could  have  been  made  out  that 
the  holding  continued  after  the  expiration  of  the  first  year,  by 
reason  of  the  conduct  of  the  defendants,  they  might  be  liable ;  bat 
the  words  of  the  section  do  not  warrant  the  conclusion,  that  a 
holding,  without  use  and  occupation,  will  satisfy  the  statute.  In 
the  case  of  a  private  individual,  who  has  agreed  to  become  tenant 
for  a  year,  and  continues  in  possession  after  the  end  of  that  period, 
it  may  be  inferred  that  he  commences  a  new  tenancy,  which  will 
bind  him  for  two  years  at  the  least,  unless  he  determines  it  by  pre- 
vious notice  ;  but  that  only  arises  from  the  conduct  of  the  parties 
being  evidence  of  a  contract.  Then  what  is  the  capacity  of  the 
persons  to  whom  this  evidence  is  to  be  applied?  If  they  are 
incapable  of  contracting  by  parol,  how  can  the  circumstance  of 
their  holding  over  be  evidence  of  a  contract?  It  seems  to  me, 
that  the  cases  of  LampreU  v.  The  Guardians  of  the  BUlericay 
Union  (i),  and  Biggie  v.  The  London  and  BlackwaU  Railway  Com- 
pany  (2),  present  an  insuperable  barrier  to  the  plaintiff's  recovering 
in  this  action.  The  private  Act  does  not  make  any  difference,  for 
it  applies  merely  to  the  case  of  contracts  signed  by  the  directors. 

Martin,  B.  : 

I  am  of  the  same  opinion.  There  was  no  evidence  to  go  to  the 
jury  for  the  purpose  of  fixing  the  defendants  with  any  liability. 
Previously  to  the  11  Geo.  II.  c.  19,  s.  14,  it  was  the  constant  course 
for  parties,  who  sued  in  assumpsit  on  an  implied  promise  to  pay 
money  in  consideration  of  the  plaintiff  permitting  the  defendant  to 
occupy  lands,  to  be  nonsuited,  in  consequence  of  proof  of  a  parol 
demise  or  agreement  reserving  a  fixed  rent.  To  obviate  that 
injustice,  the  statute  passed,  which  enabled  landlords  to  recover  an 
[  *420  ]  equivalent  for  the  rent  reserved  by  *a  demise ;  that  is,  a  reasonable 
satisfaction  for  the  use  and  occupation ;  but  there  must  be  some 
occupation  by  reason  of  which  the  defendant  becomes  liable  to  pay, 
and  the  only  effect  of  proof  of  a  demise  at  a  rent  certain  is,  to  fix 
that  amount  as  the  value  of  the  premises.  The  old  doctrine  was, 
that  a  tenant  who  held  over  after  his  term  had  expired,  was  a  mere 
tenant  at  sufferance  ;  but  it  is  now  considered,  that,  when  once  he 
has  paid  rent,  and  it  has  been  received  by  the  landlord,  it  is  a 
(1)  3  Ex.  283,  (2)  6  Ex.  442. 
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question  for  the  jury,  whether  the  former  does  not  become,  and  the      fiklat 
latter  accept  him  as,  tenant  from  year  to  year,  and  therefore  whether  Bristol  and 
the  one  is  not  bound  to  receive,  and  the  other  to  give,  a  notice  to  R^^^^y^^ 
quit,  in  order  to  determine  the  tenancy.    Jones  v.  Shears  (l),  and  a 
case  of  GreviUe  v.  De  Rutzen,  in  this  Court  some  years  ago,  show 
that  a  party,  by  holding  over,  does  not  therefore  become  a  tenant 
from  year  to  year ;  but  the  fact  is  only  evidence  for  the  jury  of  a 
new  contract,  or,  in  other  words,  the  jury  draw  an  inference  from 
certain  facts,  whereby  they  create  the  relation  of  landlord  and 
tenant.     Here  there  is  an  insuperable  impediment  against  the  jury 
drawing  any  such  conclusion,  because  a  corporation  cannot  contract 
except  by  deed,  or  by  the  means  pointed  out  in  the  statute. 

Rule  absolute. 


CLEAVE   V.  JONES.  isb^. 

Ffib,  10. 
(7  Ex.  421-428 ;  S.  C.  21  L.  J.  Ex.  105 ;  18  L.  T.  332.)  

The  plaintifiF  was  employed  by  the  defendant  as  her  attorney  in  winding-up  ^  -* 
the  affairs  of  her  late  husband,  of  whom  she  was  executrix.  In  the 
course  of  that  business,  the  plaintiff  requested  the  defendant  to  let  him 
have  a  statement  of  the  debts  of  her  late  husband,  and  what  had  been  paid, 
in  order  to  prepare  a  case  for  counsel.  The  defendant,  in  consequence, 
sent  to  him  an  account-book,  which  contained  an  item  of  interest  paid  on  a 
promissory  note  given  by  her  to  the  plaintiff,  for  money  advanced :  Held, 
that  the  account-book  was  a  privileged  communication,  and  therefore  the 
plaintiff  could  not,  in  an  action  on  the  note,  give  in  evidence  the  item  of 
interest  paid,  in  order  to  defeat  the  Statute  of  Limitations. 

A  Judge  at  Nisi  Prius  is  bound  to  try  a  collateral  issue,  where  the 
reception  of  evidence  depends  on  a  preliminary  question  of  fact. 

Assumpsit  by  payee  against  maker  of  a  promissory  note,  dated 
the  2nd  May,  1840,  for  payment  of  850Z.  with  interest,  on  demand. 
Plea  {inter  alia)  that  the  cause  of  action  did  not  accrue  to  the 
plaintiff  at  any  time  within  six  years  next  before  the  commencement 
of  the  suit.  Replication,  that  the  cause  of  action  did  accrue  within 
six  years.     Upon  which  issue  was  joined. 

At  the  trial,  before  Erie,  J.,  at  the  Herefordshire  Summer  Assizes, 
1851,  it  appeared  that  the  defendant,  who  was  executrix  of  her  late 
husband,  had  employed  the  plaintiff  as  her  attorney  in  winding  up 
her  husband's  affairs,  and  that  the  note  in  question  was  given  by  the 
defendant  to  the  plaintiff  for  money  advanced  by  him  to  her  in  the 
course  of  that  business.  In  order  to  take  the  case  out  of  the  Statute 
of  Limitations,  the  plaintiff  tendered  in  evidence  an  account-book 

(])  4  Ad.  &  £1.832. 
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Glbavb      in  the  handwriting  of  the  defendant,  containing,  among  others,  the 
J0NB8.       following  entry :  "  1848. — Cleave's  interest  on  850i. — 17/-  10«." 

It  was  thereupon  objected  by  the  defendant's  coonsel  that  the 
contents  of  the  book  were  privileged,  inasmuch  as  it  had  been  made 
out  and  delivered  by  the  defendant  to  the  plaintiff,  whilst  he  acted 
as  her  attorney,  and  in  consequence  of  the  following  letter  written 
by  him  to  her : 

''  Deab  Mrs.  Jones, — Will  you  let  me  know  what  your  statement 
is  of  the  debts  due  from  your  late  husband  at  the  time  of  his  decease, 
and  what  have  been  paid,  by  whom,  and  out  of  what  fund.  This 
from  you  will  assist  me  in  preparing  the  case  for  counsel. 

"  Tours,  &c., 

"J.  Glbavb." 

[  422  ]  The  defendant's  counsel  then  called  the  daughter  of  the  defen- 

dant, who  proved  that,  in  consequence  of  the  above  letter,  the 
defendant  made  out  the  account  and  sent  it  to  the  plaintiff.  The 
learned  Judge,  having  heard  the  evidence  in  support  of  this  col- 
lateral issue,  ruled  that  the  account-book  had  been  delivered  by  the 
defendant  to  the  plaintiff  as  her  attorney  confidentially,  and  was 
therefore  inadmissible  in  evidence  against  her ;  and  the  plaintiff 
was  nonsuited. 

Whateley,  in  the  following  Michaelmas  Term,  obtained  a  role  nisi 
to  set  aside  the  nonsuit  and  for  a  new  trial,  on  the  ground  of  tiie 
improper  rejection  of  this  evidence. 

Gray  now  showed  cause : 

The  account-book  was  a  privileged  communication,  having  been 
delivered  by  the  client  to  the  attorney  to  enable  him  to  prepare  a 
case  for  counsel.  On  the  motion  for  this  rule,  it  was  urged  that  the 
communication  was  not  privileged,  because  the  plaintiff  was  aware 
of  the  fact  of  payment,  and  therefore  no  confidence  was  reposed  in 
him  by  the  delivery  of  a  document  which  merely  informed  him  of 
what  he  knew  before.  But  it  did  not  appear  that  the  plaintiff 
knew  the  fact,  or  he  might  have  known  it  in  one  sense,  though  not 
in  such  a  way  as  to  be  enabled  to  prove  it  as  a  witness,  which  would 
alone  prevent  the  communication  from  being  privileged.  For 
instance,  he  might  know  of  the  receipt  of  the  money,  but  he  could 
not  by  his  own  evidence  prove  that  it  was  a  payment  of  interest  on 
account  of  the  principal.    The  ground  of  privilege  between  attorney 
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and  client  is,  that  persons  in  communication  with  their  legal  Clbavb 
advisers  may  be  enabled  to  make  the  necessary  disclosures  without  jones. 
restraint.  Here  the  information  had  reference  to  the  executorial 
accounts,  and  was  required  for  the  purpose  of  preparing  a  case  for 
counsel.  Moreover,  the  plainti£f  is  seeking  to  avail  himself  of 
information  acquired  from  his  client,  *independently  of  his  own  [  ♦423  ] 
knowledge;  for  a  mere  verbal  admission  by  her  of  payment  of 
interest  would  not  have  sufficed  to  defeat  the  Statute  of  Limitations. 
In  Wheatley  v.  Williams  (l),  Lord  Abingbr,  C.  B.,  says,  "  Suppose 
an  attorney,  when  searching  for  a  deed  belonging  to  his  client, 
found  another  deed,  which  might  operate  to  the  client's  prejudice, 
can  it  be  said  that  he  would  be  bound  to  disclose  it  ?  If,  therefore, 
a  document  be  exhibited  to  the  attorney  in  pursuance  of  a  con- 
fidential consultation  with  his  client,  all  that  appears  on  the  face  of 
such  document  is  a  part  of  the  confidential  communication." 
Where  an  attorney  holds  a  document  for  a  client,  he  cannot  be  com- 
pelled to  produce  it  by  a  person  who  has  an  equal  interest  in  it 
with  his  client :  Newton  v.  Chaplin  (2). 

(Aldbbson,  B.,  referred  to  Marston  v.  Downes  (a).) 

And  if  a  person  instructs  an  attorney  with  reference  to  drawing 
a  deed,  the  communication  so  made  is  privileged,  notwithstanding 
the  attorney  refuses  the  employment :  Cromack  v.  Heathcote  (4). 

The  Court  then  called  on 

Whateley  and  Keating  to  support  the  rule : 

There  is  no  case  which  decides  the  present  point.  Cromack  v. 
Heathcote  certainly  goes  to  a  great  extent ;  but  still,  in  that  case, 
the  information  was  acquired  by  the  attorney  strictly  in  his 
character  of  attorney.  The  general  rule  is  not  denied;  but  it 
has  no  application  here,  for  the  plaintiff  never  acted  as  the 
attorney  of  the  defendant  in  respect  of  the  Q701.  lis.  lOd.,  which 
he  lent  her.  The  request  contained  in  the  letter  is  confined  to 
a  statement  of  the  debts  due  from  the  defendant's  late  husband, 
and  the  defendant  inserts  in  the  account  a  statement  respecting 
a  debt  due  from  herself.  That  is  no  more  a  privileged  com- 
munication than  if  *the  defendant  had  written  to  the  plaintiff,  [  ^424  ] 
saying  that  she  had  paid  the  interest. 

(1)  1  M.  &  W.  533.  (3)  1  Ad.  &  £1.  31. 

(2)  9  0.  B.  356.  (4)  42  B.  B.  638  (2  Brod.  &  B.  4). 
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Cleave  (Pabke,  B.  :  It  was  for  the  Judge  to  decide  whether  the  aeconnt 

Jones.  was  given  to  the  plaintiff  as  a  creditor  or  in  his  character  of 
attorney;  and,  after  hearing  the  evidence,  he  came  to  the  con- 
clusion that  it  was  a  statement  made  by  the  client  to  the  aitomej 
for  the  purpose  of  taking  the  opinion  of  counsel.) 

The  facts  do  not  warrant  that  conclusion,  for  in  this  particular 
transaction  the  plaintiff  was  not  acting  professionally  for  the  defen- 
dant, but  on  his  own  account.  There  was  no  confidence  between 
the  parties  with  reference  to  the  communication  in  question.  The 
privilege  is  confined  to  information  acquired  solely  in  the  capacity 
of  attorney:  Oreenotigh  v.  GaskeUi^).  Weeks  v.  Argent  (2)  decided 
that  where  an  act  is  done  in  pursuance  of  a  bargain  between  two 
parties  and  in  the  presence  of  their  respective  attornies,  the  com- 
munication by  one  part^  to  his  attorney  relating  to  that  act  is  not 
privileged.  There  is  no  authority  to  show  that  the  rule  extends  to 
cases  in  which  the  attorney  seeks  to  use  the  information  for  his  own 
benefit.  The  rule  is  founded  on  the  same  principle  as  that  which 
excludes  the  testimony  of  a  wife  against  her  husband — viz.,  pnblie 
policy  :  Stark.  Evid.  Vol.  2,  pp.  320,  549,  Srd  ed. 

(Aldbrson,  B.  :  That  argument  would  go  to  this  extent,  that  if  I 
hand  over  my  title-deeds  to  an  attorney,  and  he  discovers  a  flaw  in 
the  title,  he  might  use  the  deeds  in  an  ejectment  brought  by  him 
against  me.) 

If  an  attorney  permit  a  third  person  to  copy  a  deed  confidentially 
intrusted  to  him,  the  copy  might  be  used  as  secondary  evidence 
after  notice  and  refusal  to  produce  the  original.  The  ruling  of 
Baylby,  J.,  in  Fisher  v.  Heming  (3),  is  certainly  at  variance  with 
that  view ;  but  in  Lloyd  v.  Mostyn  (4),  Parke,  B.,  said,  he  always 
[  ♦426  ]  doubted  the  correctness  of  that  ruling  ;  •and  he  asked,  "  supposing 
the  instrument  were  even  stolen,  and  a  correct  copy  taken,  would  it 
not  be  reasonable  to  admit  it  ?  "  There  is  no  difference  in  principle 
between  such  a  case  and  the  present.  At  all  events,  there  are 
authorities  to  show  that,  if  in  order  to  determine  whether  a  com- 
munication is  privileged  it  is  necessary  to  try  a  collateral  issue,  the 
Judge  will  not  try  it.  In  Taylor  on  Evidence  (6),  it  is  said,  "  indeed 
it  has  more  than  once  been  laid  down,  that  though  paper  and  other 

(1)  36  B.  B.  268  (1  My.  &  K.  98).  (4)  62  E.  E.  673  (10  M.  ft  W.  478)l 

(2)  73  R.  B.  732  (16  M.  &  W.  817).  (5^  Vol.  1,  p.  623. 

(3)  1  PhiU,  Evid.  116,  10th  ed. 
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subjects  of  evidence  may  have  been  illegally  taken  from  the  posses-  Clbavb 
sion  of  the  party  against  whom  they  are  offered,  or  otherwise  jonbs. 
unlawfully  obtained,  this  is  no  valid  objection  to  their  admission, 
provided  they  be  pertinent  to  the  issue ;  for  the  Court  will  not  take 
notice  how  they  were  obtained,  whether  lawfully  or  unlawfully,  nor 
will  it  raise  an  issue  to  determine  the  question :  Legatt  v.  ToUervey  (i), 
Jordan  v.  Lewis  (2),  Doe  v.  Date{s),  Comm.  v.  Dana**  (4).  Now  if 
the  Courts  will  not  try  a  collateral  issue  as  to  the  mode  in  which  a 
document  was  obtained,  the  same  rule  will  apply  to  the  question  of 
privileged  communication. 

(Pabkb,  B.  :  All  collateral  matters  as  to  the  admissibility  of  evi- 
dence are  to  be  decided  by  the  Judge,  and  he  may  for  that  purpose 
receive  evidence  on  both  sides.  No  point  is  more  clear  than  that. 
There  may  be  some  inconvenience  in  the  practice,  but  it  is  neces- 
sary for  the  administration  of  justice.  In  a  criminal  case  at  York, 
some  years  ago,  I  became  aware  beforehand  that  a  question  would 
arise  as  to  the  sanity  of  a  person  who  was  to  be  examined  as  a  wit- 
ness, and,  before  I  went  the  circuit,  I  consulted  all  the  Judges  on 
the  subject,  and  they  were  of  opinion  that  I  ought  to  receive  evidence 
as  to  his  insanity;  and  accordingly,  when  he  was  objected  to,  I 
received  evidence  on  both  sides  upon  that  collateral  issue.) 

Pabkb,  B.  :  [  426  ] 

The  rule  ought  to  be  discharged.  The  first  question  is,  whether 
the  communication  of  the  account  was  made  by  the  defendant  to  the 
plaintiff  in  his  character  of  attorney,  or  in  that  of  a  creditor,  for  the 
purpose  of  showing  how  the  account  stood.  If  in  the  latter,  it  would 
be  admissible.  We  are  now  to  decide  as  to  its  admissibility  if  made 
in  his  character  of  attorney.  Whether  it  was  in  point  of  fact  so 
made  was  a  matter  which  the  Judge  had  to  try  when  the  account 
was  offered  in  evidence.  Now  it  was  objected  that  this  was  a 
privileged  communication,  and  the  Judge  received  evidence  to  show 
that  it  was;  and  after  hearing  the  evidence  on  the  subject,  he 
decided  that  this  account  was  given  by  the  defendant  to  the  plaintiff, 
not  in  his  character  of  creditor,  and  for  the  purpose  of  showing  how 
the  account  stood  between  them,  but  in  his  character  of  attorney, 
in  order  that  he  might  prepare  a  case  for  counsel*  That  ruling  was 
perfectly  correct,  for  the  account  was  not  made  out  until  after  the 

(1)  12  B.  B.  618  (14  East,  302).  (3)  61  B.  B.  326  (3  Q.  B.  619). 

(2)  12    B.    B.    520,    n.    (14    East,  (4)  3  Mete.  (Am.  Bep.)  329,  337. 
305,  n.). 
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Glkave  plaintiff 'b  letter  requesting  to  have  it.  Therefore,  the  whole  oon- 
Jones.  tents  of  that  book  are  privileged,  for  it  was  given  in  the  ooune 
of  that  free  and  unreserved  communication  which  the  law  protects, 
in  order  that  the  entire  facts  may  be  disclosed  by  the  client  to  the 
attorney.  Then  is  the  present  case  excepted  from  that  rale  ?  It  is 
argued  that  it  ought  to  form  an  exception,  because  the  fact  of  the 
payment  of  the  111.  10s.  was  known  to  the  plaintiff.  No  doubt,  the 
plaintiff  might  make  use  of  his  own  information  aliunde  to  pro?e 
the  payment,  but  he  cannot  make  use  of  that  account.  Upon  this 
collateral  issue  the  Judge  was  right.  And  this  being  a  privileged 
communication,  the  plaintiff  cannot  use  the  information  so  acquired 
to  the  prejudice  of  his  client. 

Alderson,  B.  : 

I  am  of  the  same  opinion.    One  test  as  to  the  account  being  a 

privileged  communication  is  this :  it  is  conceded  that  a  privil^e 

exists  as  to  all  the  items  except  that  which  relates  to  the  payment 

[  ♦427  ]       of  ni.  10«. ;  but  *that  cannot  be  separated  from  the  rest ;  the  whole 

must  be  taken  or  the  whole  rejected. 

Platt,  B.  : 

I  am  of  the  same  opinion.  The  plaintiff  relied  upon  the  account 
for  the  purpose  of  taking  the  case  out  of  the  Statute  of  Limitations ; 
the  defendant  did  not  deny  that  the  interest  was  paid,  but  raised  a 
technical  objection  to  the  production  of  this  evidence,  in  consequence 
of  which  the  document  was  rejected.  For  the  sake  of  argument,  we 
may  assume  that  the  debt  was  due,  and  that  the  defendant  had  no 
other  mode  of  defeating  the  action.  If  so,  it  is  a  hard  matter  that 
the  nonsuit  should  remain,  because  the  parties  to  the  suit  may  be 
examined  at  a  new  trial,  so  that  the  case  in  substance  is  the  same  as 
if,  after  the  last  trial,  a  witness  had  been  discovered  who  could  prove 
the  fact  of  payment.  I  therefore  think  that  there  ought  to  be  a 
new  trial ;  but  as  other  members  of  the  Court  are  of  a  different 
opinion,  the  rule  must  be  discharged.  With  regard  to  this  being  a 
privileged  communication,  at  first  I  entertained  some  doubt  on  the 
subject ;  but  I  am  now  satisfied  that  it  is  privileged.  The  account 
would  never  have  been  given  except  in  the  course  of  professional 
business,  and  for  the  express  purpose  of  preparing  a  case  for  counsel. 
The  attorney  had  no  more  right  to  use  that  document  than  anj 
deed  deposited  with  him  by  his  client ;  for  there  is  no  question  that 
he  would  never  have  possessed  it  were  it  not  for  the  confidence 
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reposed  in  him  by  his  client.    The  rule  must,  therefore,  be  dis-  Cleavb 

charged ;  but  I  am  sorry  that  a  new  trial  cannot  be  granted  on  j  J„. 
payment  of  costs,  as  the  real  merits  of  the  case  have  not  yet  been 
tried. 

Maktin,  B.  : 

Upon  the  main  point  I  am  also  of  opinion  that  the  rule  ought  to 

be  discharged,  though  I  concur  with  my  brother  Platt  in  thinking 

that,  under  the  circumstances,  there  ought  to  be  a  new  trial  on 

payment  of  ^costs.    Whenever  an  objection  is  taken  to  the  admissi-       [  *428  ] 

bility  of  evidence,  the  Judge  is  boand  to  try  any  collateral  issue  on 

which  it  depends,  and  to  determine  the  law  arising  from  the  facts 

proved,  in  the  same  manner  as  a  jury  decides  matters  of  fact.    In 

Wright  v.  Doe  d.  Tatham  (i),  a  preliminary  question  of  that  kind 

arose,  and  the  Judge  came  to  a  certain  conclusion ;  but  that  was 

subject  to  review  in  a  court  of  error,  like  any  other  matter  of  fact, 

though  in  one  sense  it  was  a  matter  of  law.    The  question  here 

arises  for  the  first  time,  whether,  under  the  particular  circumstances 

of  this  case,  the  communication  is  privileged.    In  general,  it  is  the 

attorney  who  declines  to  give  evidence,  on  the  ground  of  professional 

confidence ;  but  it  is  no  doabt  competent  for  the  client,  as  in  this 

case,  to  take  the  objection,    and  call  witnesses    to    prove    the 

incompetency,  and  the  Judge  is  to  determine  the  law  arising  from 

the  facts.    Here  the  Judge  arrived  at  a  particular  conclusion,  and 

I  never  had  any  doubt  about  the  soundness  of  his  doctrine.     The 

account  was  sent  to  the  attorney  in  order  to  have  a  case  prepared 

for  counsel.    The  client  inserts  in  it  something  which  was  not 

necessary  for  that  purpose;  but  if  she  bond  fide  believed  that  it  was 

necessary,  the  communication  was  privileged,  and  could  not  be 

divulged  through  the  medium  of  the  attorney,  though  the  fact  might 

be  proved  in  some  other  way. 

,  Rule  discharged. 

DANIEL  V.  WILKIN  and  Othebs.  i852. 

(7  Ex.  420—438 ;  S.  0.  21  L.  J.  Ex.  236.)  Feh^ 

Queen  Elizabeth,  in  the  9th  year  of  her  reign,  granted  the  lordship  of  [  ^^^  1 
Denbigh  in  fee  to  the  Earl  of  Leicester,  who  mortgaged  it  to  the  corpora- 
tion of  London,  and  died  in  the  30  Eliz.  In  the  33  Eliz.  the  corporation 
conveyed  the  lands  to  the  Crown,  and  covenanted  to  deliver  up  all  muni- 
ments of  title,  surveys,  &c.,  and  the  property  has  ever  since  remained  in 
the  possession  of  the  Grown.    In  the  reign  of  Charles  I.,  the  Crown  granted 

(1)  47  E.  E.  137  (7  Ad.  &  EL  313). 
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Daniel  ^t^  ^^  farm  **  a  messuage  and  escheat  lands  and  tenements*  containing  bj 

ff.  estimation  112  acres  of  arable,  &c.  lands,  situate  in  the  vill  of  Kemynyred, 

Wilkin.  j^q^  ^p  1^^  j^  ^ji^  tenure  or  occupation  of  David  ap  John  ap  David.*'    In 

i*epleyin  of  a  distress  for  this  rent,  made  in  certain  closes  of  a  farm  called 
Plas  Bach,  the  defendant,  for  the  purpose  of  proving  that  Plas  Bach  was 
parcel  of  the  112  acres  of  escheat  lands  out  of  which  the  rent  issued,  ten- 
dered in  evidence  the  following  survey,  from  the  office  of  Land  lieveDoe 
Becords:  *' Lordship  of  Denbigh — Survey  taken  in  the  reign  of  Queen 
Elizabeth  1 1th.  The  Ck)mot  of  Kynmerch.  The  presentment  of  the  jury 
of  survey  for  ferm  lands  within  the  Comot  of  Kynmerch."  Various  town- 
ships were  then  mentioned,  and  amongst  them  Kemyny ved ;  as  to  which 
it  was  stated,  that  David  ap  John  ap  David  occupied  certain  parcels  of 
land,  and,  amongst  them,  one  messuage  called  "  y  Place  Baghe,"  and  in 
the  margin  were  the  words,  *'  Acres  112,  \l,  '68,  4<f."  The  defendants  also 
gave  in  evidence  the  accounts  of  the  Crown  Ministers  for  the  lordship  of 
Denbigh,  in  the  time  of  Elizabeth  and  James  I.,  containing  references  to 
other  parts  of  the  survey :  Held,  that  the  survey  was  not  admissible  in 
evidence. 

Beplbyin.  The  defendants  made  cognisance  as  the  receivers 
and  bailiffs  of  the  Grown,  for  arrears  of  a  fee  farm  rent  of  50s.  per 
annum,  whereof  her  Majesty,  at  the  time  in  the  declaration 
mentioned,  was  seised  in  fee  in  right  of  the  Grown  of  England, 
payable  half  yearly,  on  &c.,  in  respect  of  certain  tenements  holden 
of  our  said  lady  the  Queen,  in  the  said  county  of  Denbigh,  as  of 
her  castle  and  lordship  of  Denbigh,  of  which  the  said  closes  in 
which  &c.  were  parcel.  Plea  in  bar  (amongst  others),  that  the  said 
closes  in  which  &c.  were  not  parcel  of  the  said  tenements  holden  of 
our  lady  the  Queen  in  the  said  county  of  Denbigh,  as  of  her  castle 
and  lordship  of  Denbigh,  in  manner  and  form,  &c. ;  on  which  issue 
was  joined. 

At  the  trial,  before  Wightman,  J.,  at  the  last  Denbighshire 
Assizes,  it  appeared  that  the  rent  in  question  was  reserved  by  letters 
patent  of  the  25th  of  September,  4  Gar.  I.  (1628),  whereby  the 
King  granted  to  Edward  Ditchfield  and  others,  and  their  heirs 
(amongst  other  hereditaments  in  the  county  of  Denbigh  and  else- 
where) ''All  those  escheat  lands  and  tenements,  with  the 
appurtenances,  containing  by  estimation  112  acres  of  arable,  meadow, 
feeding,  pasture,  and  woodland,  with  the  appurtenances,  situate, 
lying,  and  being  in  the  vill  of  Kernenevett,  now  or  late  in  the  tenure 
or  occupation  of  David  ap  John  ap  David,  or  his  assigns,  and  by  a 
particular  thereof  mentioned  to  have  been  lately  demised  to  Thomas 
Middleton,  and  to  be  of  the  yearly  rent  or  value  of  50«. ;  which 
[  U90  ]  premises,  by  the  *particular  thereof,  were  mentioned  to  be  parcel  of 
the  lordship  of  Denbigh,  parcel  of  the  possessions  annexed  to  the 
Principality  of  Wales,  and  late  parcel  of  the  possessions  of  Boberi, 
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Earl  of  Leicester,  and  formerly  parcel  of  the  possessions  of  the  Earl 
of  March  :  '*  Habendum  to  the  grantees  in  fee  farm  for  ever,  to  hold 
of  the  King,  his  heirs  and  successors,  as  of  his  castle  and  lordship  of 
Denbigh,  by  fealty  only,  in  free  and  common  socage,  and  not  in  chief, 
nor  by  knight's  service ;  rendering  yearly  to  the  King,  his  heirs  and 
successors,  50«.  of  lawful  money,  &c.,  at  the  feasts  of  &c.,  yearly  &c. 
The  closes  in  which  the  distress  was  taken  were  part  of  a  small 
farm  called  Plas  Bach,  occupied  by  the  plaintiff  as  tenant  of  a 
Mr.  Peters,  the  owner  of  an  estate  called  the  Plas  Postyn  estate,  in 
the  parish  of  Llanrhaidryn-Cinmerch,  in  the  county  of  Denbigh  ; 
and  ultimately  the  only  question  in  the  cause  was,  whether  this 
farm  was  shown  to  be  parcel  of  the  112  acres  of  escheat  lands,  in 
respect  of  which  the  rent  in  question  was  reserved.  For  the  purpose 
of  proving  this,  the  defendants  tendered  in  evidence  an  examined 
copy  of  so  much  of  a  survey  of  the  lordship  of  Denbigh  as  related 
to  the  vill  or  township  of  Kernenevett.  This  survey  bore  date  the 
11  Eliz.  (1569),  at  which  time  the  lordship  of  Denbigh  was  in 
the  hands  of  Robert,  Earl  of  Leicester,  to  whom  it  had  been  granted 
in  fee  by  Queen  Elizabeth,  in  the  ninth  year  of  her  reign.  The 
survey,  so  far  as  related  to  the  Gomot  (or  hundred)  of  Eynmerch, 
within  which  the  township  of  Kernenevett  was  situate,  was  headed 
thus:  "The  presentment  of  the  jury  of  survey  of  ferm  lands  within 
the  Comot  of  Kynmerch  ;  "  but  it  did  not  contain  any  signatures  of 
such  jury,  nor  anything  further  to  show  under  what  authority  it 
was  taken.  Among  the  possessions  of  the  Earl  in  the  township  of 
Kernenevett  (or  Kernynyved)  appeared  the  following : 


Daniel 
Wilkin. 


«<  "n     'A       1  ^^      ^  *  Holdeth  or  occupieth  one  piece  of  ground  containing  v 
UavidapJo        )  three  acres  of  arable  land  in  Kernynyved  aforesaid, 
ap  David.  (lying  between  the  lands  of  David  ap  John  ap  Griffith 

<*F     Ik       D     'd  [  ^^^^  ^^  ^^®  ®^^  ^^^  south  sides,  and  the  ditch  of 
«.   J.  j  Postyn  Park  on  the  north  side,  and  the  lands  of  the 

^  '         '  said  Earl,  in  the  occupation  of  Robert  Butter,  on  the 

west  side.  Also  one  messuage,  one  bam,  one  cottage,  called  y  Place  Baghe, 
nine  closes  containing  nine  acres,  also  six  acres  of  wood  and  underwood ; 
moreover  one  Fryth,  called  Fryth  yr  Wayn-Shett,  containing  31  acres: 
also  one  Fryth  called  Y  Tyr  Goz,  containing  58  acres  of  arable  land,  and 
two  acres  of  meadow,  lying  and  being  in  Kernynyved  aforesaid,  between  a 
little  river  called  Aber  y  Fryth  Yarghnad  on  the  south  side,  and  a  little 
river  called  Aber  Bryn  y  Castell  on  the  north  side,  and  the  lands  of  David 
ap  John  ap  Grufi  Goz  on  the  east  side,  and  the  Wayn  Shett  commons  on 
the  west  side :  also  one  close  called  Kay  Kernynyved,  containing  by  estima- 
tion three  acres,  lying  between  the  commons  on  the  east  and  south  sides, 
and  the  township  of  Brynbagle  on  the  west  and  north  sides :  all  which 
premises  lie  in  Kernynyved  aforesaid,  in  the  occupation  of  the  said  David 
ap  John  ap  David,  for  the  yearly  rent  of  y 
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Daniel  It  appeared  that,  on  the  death  of  the  Earl  of  Leicester,  (30  Eliz.) 

Wilkin.  ^^^  lordship  of  Denbigh  was  seized  into  the  hands  of  the  Grown; 
and  by  a  deed  of  the  10th  of  May,  88  Eliz.  (1591),  it  was  conveyed 
absolutely  by  the  corporation  of  London,  (to  whom  it  had  been 

[  *432]  mortgaged  by  the  *Earl),  to  the  Qaeen,  her  heirs  and  anccesson. 
This  deed  contained  a  covenant  on  the  part  of  the  cori>oration  to 
deliver  up  to  the  Queen,  her  heirs  and  Buccessors,  or  into  the  receipt 
of  her  Exchequer,  on  or  before,  &c.,  "  all  such  charters,  letters 
patent,  deeds,  evidences,  writings,  escripts,  court-rolls,  books  of 
survey,  terriers,  rentals,  and  other  muniments  whatsoever,  concern- 
ing the  premises,  as  were  in  their  possession,  authority,  or  power:*' 
and  a  great  number  of  such  documents  are  now  remaining  of  record 
in  the  custody  of  the  Deputy  Keeper  of  the  Land  Revenue  Records 
and  Enrolments,  amongst  which  is  the  above-mentioned  survey: 
and  the  Deputy  Keeper  stated,  that  no  other  survey  of  earlier  date 
was  to  be  found  in  the  office,  which  included  the  Comot  of 
Kynmerch. 

The  defendants  also  gave  in  evidence  examined  copies  of  the 
ministers'  accounts  for  the  lordship  of  Denbigh  (in  the  same 
custody)  from  the  84  Eliz.  downwards.  In  the  account  of  the 
84  Eliz.,  under  the  title  *'  Kernenevett,"  the  receiver  answered  ''  for 
10{.  of  the  rent  or  farm  of  a  messuage,  bam,  and  certain  lands  to 

the  same  appertaining,  containing  by  estimation acres,  now  or 

late  in  the  tenure  of  David  ap  John  ap  David,  and  now  in  the 
tenure  of  Foulk  ap  David,  by  the  rent  of  50«.  yearly."  At  the  foot 
of  this  account  was  the  following  note  of  the  receiver,  relating  to 
three  closes  of  land,  for  the  rent  of  which  he  answered,  in  the  town- 
ship of  Glegedog:  ''It  is  to  be  noted,  that  in  the  inquisition  of 
survey  the  said  three  closes  are  noted  to  be  at  Kilford,  therefore  le( 
it  be  inquired  into,  because  in  the  book  of  William  it  is  Clegedog." 
On  reference  to  the  survey,  it  appeared  that  those  three  closes  were 
stated  to  be  in  the  township  of  Kilford ;  but  in  JELUother  rental,  oi 
the  25  Eliz.,  stated  in  the  title  of  it  to  have  been  "  renewed  bj 
William  Sparke,  gentleman,  recorder  of  the  aforesaid  lordfihip" 
(which  also  was  given  in  evidence),  they  were  entered  as  being  h 
Glegedog. 

In  the  ministers'  account  of  the  89  Eliz.,  under  the  head  *'  Kerne 

[  •433  ]  nevett,"  the  receiver  also  rendered  an  account  "  of  ♦60».  of  the 
farm  of  all  that  messuage  or  tenement,  with  the  appurtenances, 
now  or  late  in  the  tenure  or  occupation  of  David  ap  John  ap  David, 
lying  in  the  vill  aforesaid,  and  of  all   those  escheat  lands   and 
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tenementsy  with    the    appurtenances,   containing    by  estimation      Danibl 

112  acres  of  arable,  meadow,  feeding,  pasture,  and  wood  land,      wilkik. 

with  the  appurtenances,  situated  in  the  vill  aforesaid,  now  or 

late  in  the  tenure  of  the  said  David  ap  John  ap  David."    In 

the  same  account,  the  receiver,  answering  for  2«.  6d,  for  the 

rent  or  farm  of  certain  lands  in  the  tenure  of  Henry  Lloyd, 

had  annexed  thereto  the  following  marginal  note:  ''Note:  This 

is  6s.  6d.  rent  in  the  old  survey  in  my  Lord  of  Leicester's  time : " 

which  appeared,  in  reference  to  the  survey  of  the  11  Eliz.,  to 

be  the  case. 

The  Deputy  Record  Keeper  stated  that,  according  to  the  ancient 
documents,  the  vill  or  township  of  Kemenevett  contained  about  2,000 
acres  of  land,  but  its  name  and  limits  were  now  unknown. 

The  admission  in  evidence  of  the  survey  above  mentioned  was 
objected  to  on  the  part  of  the  plaintiff;  but  the  learned  Judge 
received  it.  Evidence  was  given  to  establish  the  identity  of  the 
tenement  called  ''y  Place  Baghe,"  therein  mentioned,  with  the 
plaintiff's  farm  of  Plas  Bach;  and  the  jury  found  a  verdict  for  the 
defendants. 

In  last  Michaelmas  Term,  WiUes  obtained  a  rule  nUi  for  a  new 
trial,  on  the  ground  that  the  survey  was  not  admissible  in  evidence, 
citing  Evans  v.  Taylor  (l)  and  Duke  of  Beaufort  v.  Smith  (2). 

The  Attorney-General,    Welsby,   Wilkin,  and  E.  Beavan  now 
showed  cause : 

The  survey  was  properly  received.  It  purports  on  the  face  of  it 
to  be  the  presentment  of  a  jury,  acting,  as  it  will  be  presumed, 
under  a  legal  authority.  It  was  no  doubt  delivered  to  the  Grown  by 
the  corporation  of  London,  to  whom  the  land  had  been  mortgaged 
by  *the  Earl  of  Leicester,  and  it  has  ever  since  formed  part  of  the  [  '^^i  ] 
muniments  and  title  of  the  Grown. 

(Mabtin,  B.  :  It  is  merely  a  private  survey  of  the  Earl  of  Leicester^ 
and,  as  it  appears  to  me,  is  entitled  to  no  more  weight  than  if  a 
letter  of  the  Earl  of  Leicester  had  been  produced  stating  that 
David  ap  John  ap  David  was  his  tenant.) 

From  the  88  Eliz.  to  the  present  time,  the  survey  has  been 
adopted  by  the  Grown  as  evidence  of  what  was  contained  within  the 
boundary  of  the  vill,  and  treated  as  an  authentic  muniment  of  its 

•    (1)  46  B.  E.  776  (7  Ad.  &  El.  617).  (2)  60  Rr  R  6W  (4  Ex.  460). 

46— a 
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Dakibl  title.  It  is  referred  to  in  the  ministers'  accounts  by  the  Crown 
WiuciN.  officer  as  the  basis  of  the  Crown's  title,  and  consequently  the  same 
credit  ought  to  be  given  to  it  as  if  it  had  been  made  when  the  pro- 
perty belonged  to  the  Grown.  There  is  sufficient  on  the  face  of  it  to 
enable  the  Court  to  give  effect  to  it  as  an  inquisition.  An  ancient 
extent  of  Grown  lands,  found  in  the  office  of  Land  Bevenue  Records, 
and  purporting  to  have  been  made  by  the  steward  of  the  Crown 
lands,  was  held  to  be  evidence  of  the  title  of  the  Crown  to  lands 
therein  mentioned,  and  stated  to  have  been  purchased  by  the 
Crown  of  a  subject :  Doe  d.  Will.  IV.  v.  Roberts  (i).  There  the 
evidence  was  not  offered  with  reference  to  a  question  of  boundary, 
but  in  support  of  title.  The  same  principle  applies  here,  the  rule 
of  law  being  that  greater  faith  is  to  be  given  to  documents  made  by 
persons  acting  under  the  solemn  authority  and  for  the  benefit  of 
the  Crown,  than  to  those  which  are  made  and  used  only  for  the 
benefit  of  a  private  person. 

(Pabke,  B.  :  If  the  survey  had  been  made  by  officers  of  the  Crown, 
no  doubt  it  would  have  been  admissible.) 

There  was  sufficient  proof  of  its  being  treated  as  part  of  the  muni- 
ments of  the  Crown,  to  render  it  of  equal  authority  with  a  survey 
made  directly  for  the  Crown. 

(Parke,  B.  :  If  it  had  been  the  minister's  duty  to  inquire  into  the 
state  of  the  Crown  lands,  the  survey  might  have  been  admissible, 
on  the  ground  that  it  was  a  document  approved  of  by  the  Crown 
r  *435  ]  officers,  and  therefore  "^the  same  as  if  they  had  made  it 
themselves;  but  it  did  not  appear  that  it  had  been  approved  of 
by  them.) 

Enough  appeared  to  show  that  they  had  examined  it,  and  adopted 
it  as  the  basis  of  the  Crown's  precedent  title.  In  Rowe  v. 
Brenton  (2),  a  document  from  the  office  of  the  Duchy  of  Cornwall, 
purporting  to  be  a  caption  of  seisin  to  the  use  of  the  Duke,  by  persons 
assigned  by  his  letters  patent  to  receive  seisin,  was  admitted  in 
evidence  as  a  public  document,  for  the  purpose  of  proving  not  only 
that  the  Duke  had  seisin  of  the  Duchy  at  the  time  stated,  but  also 
of  what  he  had  seisin,  notwithstanding  the  Duke  is  a  subject 
only. 

(1)  67  B,  E.  714  (13  M.  &  W.  620).  (2)  32  R  E.  524  (8  B.  &  C.  747). 
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(Parse,  B.  :  He  has  jura  regalia.)  dakirl 

«. 

At  all  events  this  survey,  having,  as  it  appears,  been  made   by 

competent  persons  of  the  locality,  is  evidence  of  reputation  as  to 

what  was  comprised  within  the  limits  of  the  antient  vill,  of  which 

now  no  trace  exists. 

(Parke,  B.  :    It  did  not  appear  from  whence  the  jury  were 
summoned.) 

It  will  be  presumed  that  they  were  summoned  from  the  locality, 
and  were  cognisant  of  the  facts.  In  Evans  v.  I'aylor  (i),  it  did  not 
appear  that  the  deputy-surveyor,  by  whom  the  survey  purported  to 
have  been  made,  had  any  authority  to  institute  the  inquiry ;  so  that 
no  presumption  could  arise  that  he  did  make  it.  In  this  case  a 
sufficient  presumption  of  verity  exists.  It  is  impossible  to  give 
direct  proof  of  authority ;  all  that  can  be  expected  is,  that  it  should 
be  reasonably  apparent  on  the  face  of  the  document  that  it  was  a 
presentment  made  by  persons  having  a  knowledge  of  the  subject- 
matter  at  the  time  of  the  inquiry.  The  circumstance  of  the  docu- 
ment not  being  signed  by  the  jury  does  not  affect  the  case.  A 
custumary  of  a  manor,  appearing  to  be  of  great  antiquity,  and 
delivered  down  with  the  court-rolls  from  steward  to  steward, 
although  not  signed  by  any  person,  was  held  good  evidence  to  prove 
the  course  of  descent  within  the  manor:  Denn  d.  Goodwin  v. 
Spray  (2).  So  also,  ancient  answers  of  conventionary  *  tenants  of  [  ^^36  ] 
a  manor,  stating  the  rights  of  the  lord,  are  admissible  in  evidence, 
even  against  the  freeholders  of  the  manor :  Crease  v.  Barrett  (3). 
In  The  Duke  of  Beaufort  v.  Smith  (4),  Parke,  B.,  and  Alderson,  B., 
express  some  doubt  whether  the  case  of  Evans  v.  Taylor  was  cor- 
rectly decided,  the  latter  observing  that,  '^  if  the  document  was,  as 
it  appears  to  have  been,  a  declaration  by  the  jury  themselves,  it 
would  have  been  receivable  as  evidence  of  reputation."  Here  the 
document  is  of  that  nature.  In  the  case  of  The  Duke  of  Newcastle 
V.  The  Hundred  of  Brixtowe  (5),  certain  orders  of  Sessions  were  held 
admissible  as  evidence  of  reputation  that  Nottingham  Castle  was 
within  the  hundred  of  Brixtowe.  And  in  WiUiams  v.  Ooodchild  (6), 
Sir  John  Leach,  Y.-C,  admitted  a  catalogue,  or  particulars  of  sale, 

(1)  45  E.  R  775  (7  Ad.  &  El.  617).  (4)  80  B.  B.  659  (4  Ex.  460). 

(2)  1  B.  E.  250  (I  T.  R  466).  (5)  4  B.  &  Ad.  273. 

(3)  40  R  B.  779  (I  Cr.  M.  &  R  (6)  Eagle  on  Tithes,  Vol.  2,  p.  440. 
919). 


728  1862.    EX.    7  EX.  486—487.  [rjl 

danirl  made  in  the  year  1766,  as  evidence  of  repataiion  that  the  lands 
Wilkin,  therein  mentioned  were  at  that  time  tithe  free.  Again,  in  Evant  t. 
Rees  (1),  a  presentment  in  a  manor  court,  setting  forth  the  bounds 
of  a  manor,  was  held  admissible  as  evidence  of  such  bounds,  though 
part  of  the  document,  unconnected  with  the  subject  of  bounds, 
was  cut. 

Wilies  (with  him   Wynne  Fovlkes,  and  Coxan),  in  support  of 
the  rule: 

The  survey  was  not  admissible  in  evidence.  It  is  a  mere  state- 
ment, made  by  the  authority  and  for  the  benefit  of  a  private 
individual,  and  has  none  of  that  authenticity  which  belongs  to 
documents  relating  to  Crown  lands.  Then,  it  is  helped  by  the  fact 
that  the  lands  in  question  are  incidentally  mentioned  in  the 
ministers'  accounts  ?  It  is  submitted  that  it  is  not.  Such  accounts 
are  only  evidence  to  charge  the  persons  who  make  them  ;  and  any 
[  ^437  ]  observations,  made  either  in  the  course  of  their  duty  or  for  *the 
guidance  of  other  ministers,  with  reference  to  a  particular  survey, 
cannot  Ixave  the  effect  of  incorporating  whatever  is  contained  in  it 
Mention  is  not  made  of  the  survey  for  the  purpose  of  giving 
authenticity  to  it,  but  as  mere  recital  of  what  is  found  in  that 
document.     (He  was  then  stopped  by  the  Coubt.) 

Parks,  B.  : 

The  rule  must  be  absolute.  The  document  in  question  was  not, 
I  think,  admissible  in  evidence,  except,  perhaps,  for  the  puri)08e  of 
furnishing  evidence  of  reputation  as  to  the  boundary  of  this  vill ; 
but  that  would  not  advance  the  case  of  the  defendants,  for  the 
object  of  tendering  it  was  to  show,  not  that  the  land  in  question 
was  within  the  vill  of  Eemenevett,  but  that  it  was  the  property  of 
the  Earl  of  Leicester,  which  had  been  demised  by  him  to  David  ap 
John  ap  David,  and  so  that  it  was  parcel  of  the  land  out  of  which 
the  rent  issued.  Now  this  is  a  survey  made  in  the  11  Eliz.,  by 
direction  of  one  of  the  Commissioners  of  the  Earl  of  Leicester,  and 
is  no  more  evidence  of  title  than  a  survey  or  map  of  any  landed 
gentleman.  The  ground  on  which  a  survey  made  by  officers  of  the 
Crown  under  a  commission  is  received,  is,  that  it  is  presumed  that 
they  acted  in  accordance  with  their  public  duty,  and  have  stated 
nothing  in  their  inquisition  or  survey  which  is  contrary  to  the  fact 
But  no  such  presumption  of  truth  attaches  to  a  survey  belonging 

(1)  60  B.  B.  366  (10  Ad.  &  EL  151). 
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to  a  private  individual,  although  the  presentment  of  a  jury  might       Daniel 

be  evidence  of  reputation.    Certainly,  the  case  of  Evans  v.  Taylor  goes      wilkik. 

to  that  extent.     This  case,  however,  differs  from  Evans  v.  TayUyr, 

for  there  the  document  was  an  original  presentment  of  jurors  at 

the  court  of  survey,  who  may  be  presumed  to  be  sufficiently 

cognizant  of  the  local  customs  and  boundaries  of  the  manor.    It  is 

not,  however,  necessary  to  decide  that  point.     Therefore,  I  think 

that  this  document,  per  se,  was  not  admissible  as  evidence  of  the 

title  of  the  Crown ;  and  it  is  useless  as   evidence  of  reputation, 

*even  if  admissible  for  that  purpose.    Then  it  was  argued,  that  the      L  '^^s  ] 

survey  was  made  evidence  by  the  reference  to  it  in  the  ministers' 

accounts.    If,  indeed,  the  ministers  had  stated  in  their  accounts,  that, 

having  power  for  that  purpose,  they  had  examined  into  the  matters 

mentioned  in  the  survey,  and  had  ascertained  what  the  Crown  lands 

were,  their  finding  on  a  public  document  would  probably  have  been 

admissible,  on  the  ground  before  stated.    But  here,  even  supposing 

that  the  ministers  had  power  to  find  the  fact,  they  have  not  found 

it,  for  all  they  have  done  is  to  make  inquiry  respecting  particular 

rents  stated  in  their  accounts,  and  they  only  find  that  the  survey  is 

correct  in  those  two  respects,  but  not  generally.    For  these  reasons, 

I  think  that   this  document  was  inadmissible,  and  consequently 

there  ought  to  be  a  new  trial. 

Platt,  B.,  concurred. 

Mabtin,  B.  : 

The  difficulty  which  my  brother  Pabkb  has  expressed  is  the  very 
difficulty  which  I  have  had  throughout  the  argument.  King  Charles 
the  First  granted  certain  lands  subject  to  a.  rent,  and  those  were 
the  lands  which  had  been  demised  by  Lord  Leicester  to  David  ap 
John  ap  David.  Then  the  question  is,  to  find  out  what  those  lands 
were ;  and  for  that  purpose  the  defendants  produced  a  survey  of 
the  lands  of  Lord  Leicester,  in  which  it  is  stated  that  he  demised 
certain  lands  to  David  ap  John  ap  David.  That  seems  to  me  to  be 
nothing  more  than  a  mere  statement  by  a  steward,  that  certain  lands, 
being  the  lands  of  Lord  Leicester,  were  demised  to  David  ap  John  ap 
David.  Then  as  to  the  reputation,  that  has  no  bearing  on  this  case. 
If,  indeed,  the  survey  has  been  tendered  for  the  purpose  of  showing 
whether  the  land  was  in  one  vill  or  another,  it  might  have  been 
good  evidence ;  but  that  point  does  not  arise  here. 

Rvle  absolute. 
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IN  THE  EXCHEQUER  CHAMBER. 


(In  Erbob  fbom  the  Coubt  of  Exchequeb.) 
1851-  JONES  V.  JOHNSON  and  MOEGAN  (1). 

jg52^  (7  Ex.  452--459 ;  19  L.  T.  31.) 

-^^^  ^'  The  council  of  the  borough  of  Lichfield,  previously  to  making  a  borough 

P        -  rate,  made  an  estimate  under  the  5  &  6  WilL  lY.  c.  76,  s.  92,  which  estimate 

^  contained  (amongst  others)  the  two  following  items :   "  Compenaatiozi  to 

the  late  town  clerk,  three  years  and  a  half,  105/.  14«.  10<£. ;  law  expensea, 
800/.''  The  first  of  these  items  was,  as  it  expressed,  an  award  of  compen- 
sation to  a  former  town  clerk,  who  had  been  dismissed  from  hifi  sitoation 
by  the  corporation.  The  second  item  had  been  included  in  the  estimate  to 
meet  the  demand  of  the  attorney  to  the  corporation  for  costs  and  di&bmse- 
ments.  The  attorney  had  paid  the  sum  of  467/.  to  a  party,  to  save  the 
corporation  from  an  execution,  and  this  sum  was  one  of  the  items  included 
in  the  charges  as  a  disbursement.  At  the  time  the  estimate  was  made,  the 
attorney  had  not  delivered  any  signed  bill  of  costs  to  the  corporation.  The 
council  afterwards  made  a  borough  rate,  which  included  the  sums  so  mec- 
tioned  in  the  estimate.  At  a  meeting,  which  was  not  a  public  one,  th$ 
borough  council  made  an  order,  which  directed  the  overseers  of  oertaiL 
parishes  within  the  borough  to  pay  the  proportions  assessed  upon  their 
parishes  out  of  the  poor  rates  made  and  cdllected ;  and  they  also  issued  a 
warrant  to  their  treasurer,  commanding  him,  within  100  days  from  the 
date  thereof,  to  demand  from  the  overseers  the  said  proportions.  Tk 
treasurer  issued  his  precept  to  the  overseers,  requiring  them,  within  lOU 
days  after  the  receipt  thereof,  to  pay  the  proportions  out  of  the  poor  ratee 
made  and  collected,  or  to  be  made  and  collected.  A  warrant  was  iasued  br 
the  defendants,  one  of  whom  was  the  mayor  of  Lichfield,  and  both  justices 
of  the  borough,  against  an  overseer  who  had  not  paid  the  proportion  assessed 
in  his  parish.  This  warrant  contained  the  venue  in  the  margin,  and  directtii 
a  certain  sum  to  be  levied  by  distress  of  the  plaintiff's  goods,  and  provided 
that  **if,  within  the  space  of  five  days  next  after  such  distress  by  you 
taken,  the  sum  of  &c.  shall  not  be  paid,  then  you  do  sell  the  said  goods; " 
and  concluded  thus:  '*  Given  under  our  hands  and  seals,  and  under  the 
corporate  seal  of  the  said  borough  and  city.  T.  T.  (L.s.),  M.  B.  M.  (l.s.\ 
justices  of  the  said  borough  and  city ;  Thomas  (corporation  seal)  JoHirsoy* 
mayor."  The  defendant  Johnson  was  not  stated  in  the  body  of  the  warraDt 
to  be  mayor  of  the  borough : 

Held,  on  error,  by  the  Court  of  Exchequer  Chamber  : 

First,  that  the  rate  was  valid ;  as  a  borough  rate  need  not  be  made  in  public. 

Secondly,  that  the  items  of  105/.  and  800/.  could  not  be  considered  as 
bygone  expenses,  so  as  to  make  the  rate  retrospective  with  regard  to  them, 
as  the  questions  relating  to  the  first  item  were  under  litigation  at  the  tim^ 
of  the  making  of  the  rate;  and  that,  as  to  the  second  item,  the  oouncQ 
were  justified  in  treating  such  expenses  as  not  actually  incurred  before  the 
delivery  of  the  solicitor's  bill ;  and  as  the  rate  was  good  upon  the  face  of  it. 
and  the  overseer  (the  plaintiff)  had  not  appealed  against  it,  he  could  not 
object  to  it  as  against  the  defendants. 

Thirdly,  that  the  variance  between  the  precept  of  the  treasurer  and  the 

(1)  As  to  the  making  and  collection      substituted  for  the  enactments  referred 
of  the  borough  rate,  see  now  45  &  46      to  in  this  case. — J.  Q.  P. 
Yict.  c.  50,  ss.  144  and  145,  which  are 


yoL.  Lxxxvi.]     1852.    EX.  CH.    7  EX.  462—458.  729 


warrant  of  the  mayor  as  to  the  time  of  payment  was  immaterial ;  and,  at        Jonrs 
all  events,  that  the  plaintiff  could  not  complain  of  it,  as  he  had  thereby  a  ''• 

further  time  for  payment  given  him.  Johnson, 

Fourthly,  that  tiie  plaintiff  was  liable  to  have  his  goods  seized  as  a 
distress,  although  he  was  out  of  office  before  the  distress  warrant  was 
executed,  as  he  was  the  offender  under  the  55  G«o.  m.  c.  51,  which  pro- 
vides that  the  offender's  goods  shall  be  seized,  and  gives  the  existing 
overseers  power  to  make  a  rate  to  reimburse  him. 

Fifthly,  that  the  fact  of  the  warrant  of  distress  being  under  the  hands 
and  seals  of  the  two  defendants  as  justices,  did  not  prevent  the  warrant 
from  being  the  warrant  of  one  of  them  as  mayor,  the  warrant  having  his 
signature  and  the  corporate  seal  attached  to  it. 

In  this  case  (i)  a  writ  of  error  having  been  brought  upon  the 
judgment  of  the  Court  of  Exchequer  by  the  plaintiff  *beIow,  the      [  **63  ] 
case  was  argued  (2)  in  the  sittings  after  last   Michaelmas   Term 
(Dec.  1),  by 

Gray,  for  the  plaintiff  in  error,  who  stated  that  he  should  confine 
his  argument  to  the  five  following  points  (3) : 

First,  that  the  rate  was  not  made  in  public,  and  was  invalid. 
Upon  this  point,  he  .cited  the  Municipal  Corporation  Act,  5  &  6 
Will.  IV.  c.  76,  s.  92 ;  55  Geo.  III.  c.  51,  ss.  1  and  12 ;  4  &  5  Will-  IV. 
c.  48,  s.  1 ;  7  Will.  IV.  &  1  Vict.  c.  81. 

Secondly,  admitting  the  rate  to  be  good  upon  the  face  of  it,  that 
it  was  void,  inasmuch  as  it  included  some  retrospective  expenses : 
5  &  6  Will.  IV.  c.  76,  s.  92,  Woods  v.  Reed  (4),  Rex  v.  Justices  of 
Kent  (5),  Rex  v.  Justices  of  Flintshire  (6),  Rex  v.  Chapel  Wardens 
of  Bradford  (7),  and  Cortis  v.  Kent  Wate^ivorks  Company  (8). 

Thirdly,  that  the  warrant  of  the  treasurer  to  the  overseers  fixed 
a  time  for  the  payment  of  the  rate,  which  time  differed  from  that 
fixed  by  the  warrant  of  the  mayor  to  the  treasurer,  in  contravention 
of  the  55  Geo.  III.  c.  51. 

Fourthly,  that  the  fifth  plea  in  bar  was  bad,  as  it  appeared 
therefrom  that  the  plaintiff  was  out  of  office  at  the  time  of  the 
distress,  and  overseers  are  not  liable  to  have  their  goods  seized  when 
they  are  out  of  office  (9) :  55  Geo.  III.  c.  51,  ss.  12  and  14.    And, 

(1)  See  the  case,  82  B.  E.  900(5  Ex.  from  the  report  of  the  case  in  the 
862).  Court  below. 

(2)  Before  Patteson,  J.,  Coleridge,  (4)  46  B.  B.  761  (2  M.  &  W.  777). 
J.,  Maule,  J.,  Wightman,  J.,  Cress-  (5)  32  B.  B.  677  (10  B.  &  C.  477). 
well,  J.,  Erie,  J.,  Williams,  J.,  and  (6)  24  B.  B.  548  (5  B.  &  Aid.  761;. 
Talfoiird,  J.                                                     (7)  12  East,  556. 

(3)  The  substance  of  these  objections         (8)  7  B.  &  C.  314. 

fuUy  appears  from  the  judgment  of         (9)  This  point  is  omitted  in  the  report 
the  Court  of  Exchequer  Chamber,  and      of  the  case  in  the  Court  below. 
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J0NB8  Fifthly,  that  as  the  7  Will.  IV.  &  1  Vict.  e.  81,  s.  1,  required  the 

Johnson,     warrant  to  be  under  the  hands  and  seals  of  either  two  justices  of 
[  ^464  ]      the  peace  or  of  the  mayor,  and  as  the  warrant  *was  signed  and 
sealed  by  two  justices,  it  was  a  perfect  instrument  before  the  cor- 
porate seal  and  signature  of  the  mayor  were  attached,  and  therefore 
that  both  of  the  avowries  were  not  proved. 

Keating  (with  whom  was  Whitmare)  appeared  for  the  defendants 

in  error ;  but  he  was  stopped  by  the  Court,  who  intimated  that 

they  would  call  upon  him  if  they  should  find  it  necessary  to  hear 

any  argument  upon  the  part  of  the  defendants. 

Cur.  adv.  vuU. 

The  judgment  of  the  Coubt  was  now  delivered  by 

Pattbson,  J. : 

In  this  case,  which  was  argued  in  last  Term,  the  first  objection 
taken  was,  that  the  borough  rate  for  which  the  distress  was  made 
was  not  made  in  public.  The  powers  given  to  make  such  a  rate  is 
by  section  92  of  the  5  &  6  Will.  IV.  c.  76,  by  which  it  is  enacted, 
that  the  council  shall  have  all  the  powers  "  which  any  justices  of 
the  peace  assembled  at  their  General  or  Quarter  Sessions  in  any 
county  in  England  have  within  the  limits  of  their  commission,  by 
virtue  of "  the  stat.  55  Geo.  III.  c.  51,  "or  as  near  thereto  as  the 
nature  of  the  case  will  admit "  &c. ;  **  and  all  warrants  required 
by  the  said  Act  to  be  issued  under  the  hands  and  seals  of  two  or 
more  justices,  shall  in  like  case  be  signed  by  the  mayor,  and  sealed 
with  the  seal  of  the  borough."  The  55  Geo.  III.  c.  51,  directs 
the  county  rate  to  be  made  by  the  justices  at  Sessions,  but  is  silent 
as  to  its  being  made  in  public.  It  seems  that  a  practice  had  pre- 
vailed, by  which  the  business  required  to  be  transacted  by  the 
justices  at  General  or  Quarter  Sessions  was  conducted  in  private; 
and  to  remedy  this,  the  4  &  5  Will.  IV.  c.  48,  was  passed,  which 
enacts,  that  all  business  appertaining  to  county  rates  shall  be  done 
and  transacted  publicly,  and  in  open  Court,  and  if  done  otherwise, 
it  should  not  be  binding  or  effectual.  This  latter  statute  is  not 
[  *ih5  ]  referred  to  in  terms  *by  the  5  &  6  Will.  IV.  c.  76,  s.  92 ;  but  it  is 
contended  by  the  counsel  for  the  plaintiff,  that  as  it  is  a  declaratory 
Act,  it  has  put  a  construction  upon  the  55  Geo.  III.  c.  51 ;  and 
that,  therefore,  the  reference  to  the  latter  Act  in  the  5  &  6  Will.  IV. 
c.  76,  s.  92,  obliges  the  town  council  of  any  borough  to  make  a 
borough  rate  in  public.      Now  the  town  council  of  a  borough  are  a 
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representative  body,  but  the  justices  of  Sessions  are  not  There  is  Jonks 
also  no  clause  throughout  the  5  &  6  Will.  lY.  c.  76,  which  requires  jounsok. 
any  of  the  proceedings  of  the  town  council  to  be  conducted  in 
public ;  nor  have  they  any  general  or  open  Court  in  which  they 
transact  business.  It  may  well  be,  therefore,  that  the  Legislature 
purposely  omitted  any  reference  to  the  4  &  5  Will.  lY.  c.  48,  in 
the  5  &  6  Will.  lY.  c.  76.  But  further,  the  words  of  the  92nd 
section  are,  "  as  near  thereto  as  the  nature  of  the  case  will  admit ;" 
and  the  nature  of  the  cfiise  will  not  admit  of  the  town  council 
transacting  their  business  publicly  in  open  Court,  they  not  having 
such  a  Court.  Again,  the  transacting  of  business  in  open  Court 
is  not  a  power,  but  rather  a  restriction  of  the  powers,  of  the 
justices.  There  is  no  provision  ordering  the  making  of  a  borough 
rate  by  the  council  to  be  public.  We  have  no  hesitation  in 
saying,  that  it  is  not  necessary  that  the  rate  should  be  made 
in  public. 

The  second  objection  is  that,  though  the  rate  in  question  is  good 
on  the  face  of  it,  yet  it  is  void,  because  the  estimate  of  the  expenses 
for  defraying  which  the  rate  is  made  includes  some  expenses  already 
incurred ;  and  the  case  of  Woods  v.  Reed  is  cited  as  a  direct  autho- 
rity on  this  point.  The  92nd  section  of  the  5  &  6  Will.  lY.  speaks 
of  the  borough  fund,  and  in  the  early  part  of  it  specifies  the  purposes 
to  which  the  borough  fund  shall  be  applied,  and,  amongst  others, 
mentions  the  payment  of  various  expenses  incurred  under  the 
provisions  of  the  Act  Such  expenses  must  necessarily  have  been 
incurred  before  the  expending  of  the  borough  funds  in  payment 
of  them,  therefore  that  part  of  the  section  clearly  affords  an  answer 
to  the  question  *now  before  us.  The  section  first  contemplates  the  [  *^^^  ] 
case  of  the  borough  fund,  arising  from  the  ordinary  revenues  of  the 
borough,  being  more  than  sufficient  for  the  purposes  specified,  and 
provides  for  the  application  of  the  surplus ;  it  then  contemplates 
the  borough  fund  being  insufficient  for  the  purposes  specified,  and 
it  provides  for  that  case :  ''  The  council  of  the  borough  is  hereby 
authorised  and  required  from  time  to  time  to  estimate,  as  correctly 
as  may  be,  what  amount  in  addition  to  such  fund  will  be  sufficient 
for  the  payment  of  the  expenses  to  be  incurred  in  carrying  into 
effect  the  provisions  of  this  Act,"  and  to  raise  the  amount  by  a  rate; 
''  and  all  such  sums  levied  in  pursuance  of  such  borough  rate  shall 
be  paid  over  to  the  account  of  the  borough  fund."  The  Court  of 
Exchequer,  in  Woods  v.  Reed,  construed  these  words  ''to  be 
incurred"  in  reference  to  the  time  of  making  the  rate,  and  by 
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JoMBB  analogy  to  the  cases  of  poor  rates  and  Church  rates,  which  cannot 
joHNsoK.  be  made  retrospectively  for  the  payment  of  charges  or  expenses, 
but  must  be  prospective ;  and  they  held  that  an  assessment  by  the 
town  council  for  bygone  expenses  would  vitiate  a  rate  otherwise 
good  on  the  face  of  it.  The  principle  recognised  in  the  case  of 
Church  rates  is,  that  the  rate  payers  ought  to  be  liable  only  for 
the  expenses  incurred  whilst  they  are  rate  payers,  and  are  not  to 
be  contributory  to  those  incurred  before  they  become  so.  This 
seems  applicable  to  the  case  of  a  borough  rate  equally  with  any 
other,  but  still  it  may  be,  that  the  words  "  to  be  incurred,"  used 
in  this  section,  may  have  reference,  not  to  the  time  of  the  making 
of  the  rate,  but  to  the  time  of  the  passing  of  the  Act.  If  this  be  the 
true  construction,  the  case  of  Woods  v.  Reed  cannot  be  supported. 
But  without  positively  determining  that  point,  we  think  there  are 
other  answers  to  this  objection  which  render  it  untenable  In  the 
first  place,  the  special  verdict  does  not  distinctly  show  that  the 
items  objected  to  in  the  estimate  were  properly  bygone  expenses. 
[  •*67  ]  They  appear  to  be  sums  paid  by  way  of  compensation  to  the  *former 
town  clerk,  the  amount  of  which  could  not  be  told  at  the  time  of 
the  making  of  the  rate,  but  which  were  still  under  litigation  ;  also 
the  expenses  of  various  litigations  which  were  at  the  time  not  fully 
ascertained,  part  of  which  was  paid  by  the  town  clerk  of  his  own 
accord,  and  out  of  his  own  funds,  and  would  come  into  the  estimate 
of  the  amount  required  to  be  raised.  Some  latitude  must,  we  think, 
be  allowed ;  and  particularly  in  cases  of  litigation,  the  council  may 
be  justified  in  treating  the  expenses  as  expenses  not  actually 
incurred  before  the  delivery  of  the  solicitor's  bill.  It  does  not 
therefore  clearly  appear  that  those  sums  were  bygone  expenses. 
In  the  next  place,  the  rate  being  good  upon  the  face  of  it,  and 
unpaid,  the  defendants,  acting  only  as  justices,  and  not  having 
made  either  the  rate  or  the  estimate,  were  justified  in  issuing 
their  warrant  of  distress;  and  the  plaintiff  cannot  say  the  rate 
is  bad  as  regards  them.  It  is  not  said  that  the  plaintiff  was 
a  person  not  liable  to  be  rated,  and  even  if  the  rate  be  wrong, 
he  cannot  raise  that  question  in  this  action.  This  point  was 
not  taken  in  Woods  v.  Reed,  If  the  plaintiff  be  aggrieved  by  the 
rate,  he  may  appeal  to  the  recorder  of  the  borough  under  the 
92nd  section. 

The  third  objection  is,  that  the  warrant  of  the  treasurer  to  the 
overseers  does  not  fix  the  same  time  as  the  warrant  of  the  mayor 
to  the  treasurer,  the  latter  being  for  payment  within  100  days 
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after  date,  and  the  former  within  100  days  after  the  receipt  of  the  Joneb 
treasurer's  warrant;  and  it  is  contended,  that  the  55  Geo.  III.  johnbon. 
c.  51,  s.  12,  requires  the  same  time  to  be  specified  in  each  in  a 
clear  and  positive  manner;  and  that  the  treasurer's  warrant  is 
altogether  void,  if  it  does  not  agree  in  this  respect  with  that  of 
the  mayor.  This  objection  is  shaped  in  two  ways:  first,  with 
regard  to  the  avowry  itself ;  secondly,  with  regard  to  the  finding 
in  the  special  verdict.  The  avowry  states  in  substance,  that  the 
council,  to  wit,  on  the  19th  of  July,  made  a  rate,  and  appointed  a 
treasurer  to  collect  it,  and  ordered  the  overseers  *to  pay  it  out  of  [  *468  ] 
the  poor  rates,  but  does  not  mention  any  time ;  and  then  it  states, 
that  the  mayor,  to  wit,  on  the  day  and  year  last  aforesaid,  made  a 
warrant  to  the  treasurer,  commanding  him,  within  100  days  from 
the  date  thereof,  to  demand  and  collect  and  receive  the  money  from 
the  overseers ;  and  thereupon  the  treasurer  made  his  warrant  to 
the  overseers,  and  thereby  demanded,  that  within  100  days  next 
after  the  receipt  thereof,  they  should  pay  the  money;  and  that 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  a  copy  of  such 
warrant  was  left  at  the  house  of  and  received  by  the  plaintiff.  It 
is  argued,  that  this  avowry  can  only  be  supported  by  treating  the 
days  mentioned  as  material,  by  which  it  would  appear  that  both 
warrants  were  on  the  same  day,  and  that  the  warrant  by  the 
treasurer  was  received  on  the  day  of  the  date ;  so  that  100  days 
from  that  date,  or  100  days  from  the  receipt,  would  embrace  pre- 
cisely the  same  time.  If  it  did  not,  the  warrant  of  the  treasurer, 
according  to  the  argument,  would  be  void.  But  then,  if  the  avowry 
be  so  construed,  the  finding  of  the  special  verdict,  that  it  was 
received  on  the  29th  of  July,  would  show  that  the  avowry  was  not 
proved.  This  argument  proceeds  on  the  supposition,  that  the 
warrant  of  the  treasurer  would,  if  it  did  not  correspond  exactly  as 
to  the  time  of  payment  with  that  of  the  mayor,  be  void  under  the 
provisions  of  the  55  Geo.  III.  c.  51,  s.  12.  But  we  are  of  opinion, 
that  the  statute  is  in  that  respect  directory ;  and  whatever  might 
have  been  the  case  if  the  time  had  been  abridged,  the  warrant  is 
not  vitiated  by  the  extension  of  the  time,  as  no  distress  could  be 
made  till  the  more  extended  time  mentioned  in  it  had  elapsed. 
The  days  laid  in  the  avowry  under  a  videlicet  are  not  strictly 
material,  and  whether  or  not  it  might  be  open  to  special  demurrer, 
it  is  good  after  verdict,  unless  there  be  any  variance.  We  may, 
however,  observe,  that  the  mayor's  warrant  does,  in  truth,  give 
the    extended    time,  because   it   directs  the  treasurer  to  apply 
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J0NS8  for  a  distress  warrant,  if  the  *money  be  not  paid  within  100 
Johnson,  days,  demand  having  been  first  made;  the  fair  meaning  of 
[  ^459  ]  which  is,  that  the  payment  is  to  be  within  100  days  after 
demand  made. 

The  fourth  objection  arises  on  the  demurrer  to  the  fifth  plea 
in  bar,  namely,  that  the  plaintiff,  being  out  of  office  at  the 
time  of  the  distress,  was  not  liable  to  have  his  goods  seized. 
An  answer  was  given  in  the  course  of  the  argument,  and 
acquiesced  in  by  the  counsel  for  the  plaintiff,  that  the  distress 
is  given  for  the  offender's  goods,  and  the  plaintiff  was  the 
offender;  and  by  the  statute,  the  overseers  can  make  a  rate  to 
reimburse  him. 

A  fifth  objection  was  taken  (which  is  in  truth  only  a  question  of 

costs),  and  it  was  contended  that  both  avowries  were  not  supported; 

for,  the  warrant  of  distress  having  been  signed  by  the  defendant 

Johnson  as  a  justice,  he  could  not  afterwards  sign  it  as  mayor; 

but  we  are  [of]  opinion  that  he  might  act  in  both  characters,  and 

that  the  warrant  is  not  less  the  warrant  of  the  mayor,  because  it  is 

also  that  of  the  justice.    On  these  grounds  the  judgment  must  be 

affirmed. 

• Judgment  affirmed. 

1852.  COE  V.  PLATT  AND  Another. 

_'  (7  Ex.  460—467;  S.  C.  21  L.  J.  Ex.  146;  16  Jur.  174;  18  L.  T.  319.) 

[  460  ]  Held,  in  the  Exchequer  Chamber,  affirming  the  judgment  of  the  Comt 

of  Exchequer,  that,  under  the  Factory  Act,  7  &  8  Yict  c.  15,  s.  21  (I),  tiie 
occupier  of  a  mill  is  only  bound  to  provide  a  secure  fence  for  the  mill- 
gearing  and  machinery,  and  to  keep  up  the  fence  when  the  parts  required 
to  be  fenced  are  in  motion  for  some  manufacturing  process.  Therefore, 
where  the  declaration  stated  that  the  defendants  were  the  occupiers  of  a 
building  in  which  steam  power  was  used  to  work  machinery  employed  in 
manufacturing  cotton,  and  in  part  of  which  building  there  was  certain  mill- 
gearing,  being  a  shaft,  which  was  worked  and  put  in  motion  by  the  said 
steam  power  ;  yet  the  defendants  disregarded  their  duty  in  this,  that  tiie 

(1)  See  now  the  corresponding  sec-  or  young  persons  are  liable  to  pass  or 

tion  (s.  10)  of  the  Factory  and  Work-  be  employed,  and  all  parts  of  the  mill 

shop  Act,  1901  (1  Edw.  YIL  c.  22).  gearing  in  a  factory,  shall  be  securely 

Section  21  of  the  7  &  8  Yict.  c.  15,  was  fenced;  and    every    wheel-race     not 

as  follows  :  otherwise  secured  shall  be  fenced  dose 

*'That  every  fly-wheel  directly  to  the  edge  of  the  wheel-race ;  and  fiie 
connected  with  the  steam-engine  or  said  protection  to  each  part  shall  not 
water-wheel,  or  other  mechanical  be  removed  while  the  parts  required 
power,  whether  in  the  engine-house  to  be  fenced  are  in  motion  by  the 
or  not,  and  every  part  of  a  steam-  action  of  the  steam-engine,  water- 
engine  and  water-wheel,  and  every  wheel,  or  other  mechanical  power,  for 
hoist  or  teagle,  near  to  which  children  any  manufacturing  process.*' 
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shaft  was  Dot  securely  fenced,  contrary  to  the  form  of  the  statute,  whereby  Cos 

the  plaintiff  received  great  bodily  injury,  &c  ;  such  declaration  was  held  «• 

bad  in  arrest  of  judgment,  for  not  showing  that,  at  the  time  of  the  accident,  rLXTT. 
the  machinery  was  in  motion  for  some  manufacturing  process. 

In  this  case,  the  Court  of  Exchequer  having  arrested  the  judg- 
ment (i),  the  plaintiff  brought  a  writ  of  error,  which  was  now 
argued  (2)  by 

Knowles  for  the  plaintiff  {Atherton  with  him) : 
The  judgment  of  the  Court  below  was  founded  solely  upon  the 
language  of  the  21st  section  of  the  7  &  8  Yict.  c.  15  (8),  ^without  [  *^^^  ] 
reference  to  the  other  sections,  which  explain  its  meaning.  The 
main  object  of  that  Act  was  to  protect  *children  and  young  persons;  [  **^'-*  ] 
though,  in  effecting  that  object,  regulations  are  imposed  which 
bind  all  persons.  Even  if  the  21st  section  be  read  alone,  the 
judgment  of  the  Court  below  cannot  be  supported ;  but  certainly 
not  if  construed  in  connection  with  other  sections.  The  21st 
section  consists  of  two  independent  provisions :  the  first  is  a  general 
enactment  that  all  machinery  "  shall  be  securely  fenced ; "  the 
second,  which  is  in  ease  of  the  mill-owner,  shows  under  what 
circumstances  the  fencing  may  be  removed.  The  omission  to  have 
the  machinery  securely  guarded  is  a  distinct  and  substantive 
offence,  without  reference  to  its  being  in  motion  for  a  manufactur- 
ing process.  The  ordinary  rule  of  construction  is,  that  the  words 
of  a  statute  should  be  so  read  as  to  give  effect,  if  possible,  to  *every  [  *468  ] 
part  of  them.  It  is  not  to  be  supposed  that  the  Legislature 
intended  needlessly  to  repeat  the  same  thing ;  but  if  the  construc- 
tion given  by  the  Court  below  to  the  first  part  of  this  section  be 
correct,  the  second  part  is  unnecessary.  If  a  fence  is  required  only 
whilst  the  machinery  is  in  motion  for  a  manufacturing  process, 
why  enact  that  the  protection  shall  not  be  removed  whilst  the 
parts  required  to  be  fenced  are  in  motion  for  a  manufacturing 
process? 

(CoLBRiDOE,  J. :  The  meaning  is  this :  as  a  general  rule,  every 
part  of  the  machinery  must  be  securely  fenced ;  it  may  be  necessary, 
at  certain  times,  to  remove  the  fencing ;  but  that  shall  never  be 
done  while  the  parts  are  in  motion  for  a  manufacturing  process.) 

That  construction  gives  no  effect  to  the  latter  branch  of  the  section. 

(1)  See  6  Ex.  752.  well,  J.,  WiUiams,  J.,  and  Talfouid,  J. 

(2)  Before  Patteson,  J.,  Coleridge,  (3)  See  ante,  p.  734,  note  (1). 
J.,  Maule,  J.,  Wightinan,  J.,  Cress- 
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Ck)E  It  is  idle  to  provide  that  the  fencing  shall  not  be  removed  daring  a 
PlItt.  particular  time,  if  it  is  only  to  be  kept  up  during  that  time.  The 
construction  contended  for  is  supported  by  reference  to  the  42nd 
section,  which  relates  to  notices  of  complaint  that  machinery  "  has 
not  been  securely  fenced/'  no  mention  being  there  made  as  to  its 
being  in  motion  for  any  manufacturing  process.  The  43rd  section 
shows  more  clearly  the  meaning  of  the  Legislature.  By  (hat 
section,  if  the  inspector  shall  observe  any  part  of  the  machinery 
''  not  securely  fenced,''  he  is  to  give  notice  to  the  occupier  of  the 
factory,  according  to  the  form  in  Schedule  T>.  That  form,  again, 
only  contains  a  notice  that  the  machinery  is  dangerous,  without 
reference  to  its  being  in  motion  for  a  manufacturing  process.  The 
48rd  section  also  provides  for  the  appointment  of  arbitrators  to 
examine  the  machinery  alleged  to  be  dangerous.  The  59th  section 
imposes  a  penalty  ''for  not  fencing  the  several  parts  of  the 
machinery,  &c.,  required  by  that  Act  to  be  fenced."  Again,  the 
60th  section,  which  imposes  a  penalty  for  not  fencing  dangerous 
machinery  after  notice,  uses  similar  language.  Under  those 
sections,  it  would  not  be  necessary  for  the  conviction  to  state  that 
[  *464  ]  ^^6  penalty  was  ^incurred  for  not  fencing  the  machinery  whilst  in 
motion  for  a  manufacturing  process,  but  only  that  it  was  not 
securely  fenced.  The  64th  section  provides  a  penalty  for  any 
offence  for  which  no  specific  penalty  is  before  provided,  and  would 
therefore  apply  to  an  offence  under  the  latter  part  of  the  2l8t 
section,  viz.  the  removal  of  the  fence  while  the  machinery  was  in 
motion  for  a  manufacturing  process;  the  59th  section  having 
provided  a  penalty  for  the  offence  of  "  not  fencing." 

(WiGHTMAN,  J. :  Suppose  the  fencing  was  removed  for  the 
purpose  of  cleaning  or  trying  the  machinery,  would  that  be  an 
offence  ?) 

If  so,  that  fact  should  come  by  way  of  answer  from  the  other  side. 

(Pattbson,  J. :  The  declaration  does  not  allege  that  the  machinery 
was  never  securely  fenced ;  the  averment  is,  that  whilst  it  was  in 
motion  by  steam  power  it  was  not  securely  fenced.) 

After  verdict,  every  intendment  will   be   made  in  support  of  the 
declaration. 

Hiigh  Hill  (J.  Hendereon  with  him)  for  the  defendants  : 
The  declaration  is  not  sufficient.    In  order  to  apply  the  correct 
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rule  of  construction,  the  object  of  the  statute  should  be  regarded.  Cob 
The  3  &  4  Wai.  IV.  c.  103,  which  is  incorporated  with  the  7  &  8  platt. 
Vict.  c.  15,  is  intituled ''  An  Act  to  regulate  the  labour  of  children  and 
young  persons  in  the  mills  and  factories  of  the  United  Kingdom." 
It  recites,  that ''  it  is  necessary  that  the  hours  and  labour  of  children 
and  young  persons  employed  in  mills  and  factories  should  be 
regulated,*'  &c.  Those  two  classes  are  specially  designated,  and  the 
meaning  of  the  terms  ''  child  "  and  ''  young  persons,"  is  defined 
by  the  73rd  section  of  the  7  &  8  Vict.  c.  16,  viz.  persons  under  the 
age  of  thirteen  years,  and  persons  of  the  age  of  thirteen  years,  and 
under  the  age  of  eighteen  years.  The  8  &  4  Will.  IV.  c.  103, 
imposes  certain  regulations  with  regard  to  the  time  of  their 
employment  and  physical  capacity  for  working ;  which  regulations 
are  modified  by  the  7  &  8  Vict.  c.  15,  ss.  7 — 19.  The  20th  section 
*enacts,  that  no  child  or  young  person  shall  be  allowed  to  clean  [  *465  ] 
any  part  of  the  mill-gearing  while  the  same  is  in  motion,  or  be 
allowed  to  work  between  the  fixed  and  traversing  part  of  any  self 
acting  machine,  while  the  latter  is  in  motion,  in  neither  case  saying 
"for  any  manufacturing  process."  The  term  "mill-gearing"  is 
defined  by  the  73rd  section  "  to  comprehend  every  shaft,  &c.,  by 
which  the  motion  of  the  first  moving  power  is  communicated  to  any 
machine  appertaining  to  the  tnanufacturing  process."  The  21st 
section  is  one  entire  enactment,  stating  that  the  mill-gearing  shall 
be  securely  fenced,  and  that  such  fencing  shall  not  be  removed 
while  the  parts  are  in  motion  for  any  manufacturing  process.  This 
declaration  is  consistent  with  the  fact  that  the  mill-gearing  was  in 
motion  for  the  purpose  of  examining  or  repairing  the  machine. 

(WiGHTMAN,  J. :  Ought  not  that  to  have  come  from  the  defendants 
by  way  of  plea  ?) 

The  latter  part  of  the  21st  section  is  not  a  proviso,  but  a  portion  of 
a  substantive  enactment.  The  statute  only  imposes  a  duty  while 
the  machinery  is  in  motion  for  any  manufacturing  process,  and  no 
breach  of  that  duty  is  shown  by  this  declaration.  A  plea,  such  as 
is  suggested,  would  be  bad  as  amounting  to  the  general  issue.  The 
20th  section  distinguishes  between  mill-gearing  and  machinery. 
The  term  " mill-gearing"  is  not  mentioned  in  the 42nd,  43rd,  59th, 
or  60th  sections,  and  the  form  of  notice  in  Schedule  (D.)  refers  to 
machinery  only. 

Knowles  replied. 
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Cob  Pattbson,  J. : 

Platt.  There  are  many  provisions  in  this  Act  of  Parliament  with  respect 

to  the  fencing  of  mill-gearing  and  machinery ;  and  some  sections 
have  been  referred  to  which  require  inspectors  to  give  notice  that 
the  machinery  is  dangerous,  before  any  penalty  is  incurred.    Bot 
those  sections  are  with  reference  to  there  being  no  fencing  whatever 
[  ♦iee  ]      provided.    If  an  inspector  saw  part  of  the  machinery  *not  fenced, 
and  inquired  the  reason,  the  answer  would  probably  be  that  there 
was  a  fence,  but  it  was  removed  because  the  mill  was  not  at  work. 
In  such  a  case  no  penalty  would  be  incurred.     Then  comes  the 
question,  what  is  the  meaning  of  the  21st  section ;  and  whether 
this  declaration  discloses  any  violation  of  its  provisions.     It  hss 
been  observed,  that  the  20th  section  does  not  contain  the  words 
*'  for  any  manufacturing  process,"  and  therefore  the  Legislature,  in 
inserting  those  words  in  the  21st  section,  must  have  had  a  different 
object  in  view.     Now,  the  declaration  states,  that  the  defendants 
were  the  occupiers  of  a  building  used  to  work  machinery  employed 
in  manufacturing  cotton,  "  in  part  of  which  building  there  waE, 
before  and  at  the  time  of  the  committing  of  the  grievances,  certain 
mill-gearing,  being  a  shaft,  which  was   then  worked  and  put  in 
motion  by  steam  power,"  but  it  does  not  go  on  to  say  for  what 
purpose  it  was  in  motion.     The  declaration  then  states  that  the 
plaintiff  was  lawfully  in  the  mill,  and  that  the  defendants  dis- 
regarded their  duty  in  this,  '*  that  the  shaft  was  not  then  securely 
fenced."     The  word  "  then "  must  have  reference  either  to  the 
time  when  the  plaintiff  was  in  the  mill,  or  to  the  time  when  the 
accident  occurred.    Assuming  it  to  mean  the  latter,  the  allegation 
is,  that  the  shaft  was  then  in  motion,  and  not  securely  fenced. 
Then,  is  it  necessary  to  add  that  it  was  in  motion  "  for  some 
manufacturing  process  ?  "     We  are  all  of  opinion  that  the  latter 
part  of  the  21st  section  does  not  come  by  way  of  proviso.    The 
fallacy  of  the  argument  on  behalf  of  the  plaintiff  consists  in  the 
assumption,  that  the  words   "  securely  fenced  "   mean  "  shall  be 
kept  securely  fenced  at  all  times."     But  the  true  meaning  of  the 
section  is,  that  the  mill-gearing  shall  be  securely  fenced,  that  is,  a 
secure  fence  shall  be  provided  for  every  part  of  it,  and  such  fence 
shall  not  be  removed,  but  kept  there  when  the  mill-gearing  is  in 
motion  for  any  manufacturing  process.     This  is  not  an  action  for 
[  *467  ]      never  having  had  fences  at  *all,  but  because,  at  the  time  when  the 
accident  happened,  there  was  no  fence  to  the  shaft.     The  statute, 
however,  only  requires  a  fence  to  be  kept  up  when  the  mill-gearing 
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is  in  motion  for  a  manufacturing  process;  and  therefore  the  Coe 
declaration  ought  to  have  shown  that,  at  the  time  of  the  accident,  platt. 
the  shaft  was  in  motion  for  a  manufacturing  process.  It  is  argued, 
tbat  the  declaration  may  be  read  as  alleging  that  no  fence  was  ever 
provided ;  but  assuming  that  to  be  the  fact,  how  is  it  material,  if 
the  defendants  had  the  power  of  removing  the  fence  when  provided, 
and  were  at  liberty  to  have  it  away  at  the  time  this  accident 
happened  ?  The  question  is,  whether  at  the  time  of  the  accident,  it 
was  the  duty  of  the  defendants  to  have  had  the  shaft  securely 
fenced.  The  21st  section  only  requires  it  to  be  so  when  in  motion 
for  a  manufacturing  process,  and  the  declaration  does  not  allege 
that  it  was.'  The  allegation  cannot  be  implied,  because  it  is 
material,  and  traversable ;  and  the  verdict  does  not  cure  the  defect, 
for  the  jury  could  not  have  found  for  the  plaintiff,  unless  the  fact, 
if  in  issue,  had  been  proved.  The  declaration  is  therefore 
insufficient,  and  the  judgment  of  the  Coubt  below  must  be  affirmed. 

Judgment  affirmed, 

IN  THE  COURT  OF  EXCHEQUER. 


ATKINSON  AND  Anothee  v.  STEPHENS.  is^i. 

(7  Ex.  567-678 ;  S.  C.  21  L.  J.  Ex.  329.)  jg^2 

Where  the  master  of  a  Teasel  sells  part  of  a  shipper's  goods  at  an  inter-        *^^^:  ^^* 
mediate  port,  in  order  to  raise  money  to  provide  for  the  repairs  or  other         ^         ' 
expenses  of  the  vessel ,  which  are  necessary  to  enable  him  to  prosecute  and        r  g^j  -i 
complete  the  voyage,  and  the  vessel  does  not  arrive  at  her  port  of  destina- 
tion, the  shipper  is  not  entitled  to  receive  the  clear  value  for  which  the 
goods  would  have  sold  at  that  port 

Assumpsit.  The  second  count  of  the  declaration  stated  that,  at 
the  time  of  the  promise  thereinafter  mentioned,  *the  defendant  [  *668  ] 
vras  the  owner  of  a  certain  ship  called  the  Harriett  then  being  at  a 
certain  port  beyond  the  seas,  to  wit,  at  Baenos  Ayres,  and  bound 
from  thence  to  a  certain  port,  to  wit,  the  port  of  London,  in  Great 
Britain;  and  thereupon  the  plaintiffs,  on  &c.,  at  the  request  of  the 
defendant,  caused  to  be  shipped  on  board  of  the  said  ship  at  Buenos 
Ayres  divers  goods  of  the  plaintiffs  (specifying  them),  to  be  carried 
in  the  said  ship  by  the  defendant  for  the  plaintiffs  from  Buenos  Ayres 
to  London,  and  there  to  be  delivered  by  the  defendant  to  the  plaintiffs 
or  their  assigns,  for  certain  freight  or  reward  to  be  paid  by  the  plaintiffs 
to  the  defendant,  according  to  certain  bills  of  lading;  and  thereupon, 
afterwards,  on,  &c.,  the  said  ship  set  sail  and  proceeded  on  her 

47—2 
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Atkinbon    voyage  from  Baenos  Ayres  to  London  with  the  said  goods  of  the 

Btbphbnb.    plaintiffs  and  certain  other  cargo  on  board  thereof ;  and  afterwards, 

and  whilst  she  was  so  proceeding  on  her  said  voyage  with  the  said 

goods  &c.,  the  said  ship  was,  by  the  violence  of  the  winds  and 

waves,  and  by  means  of  stormy  and  tempestaous  weather,  in  tbe 

course  of  such  voyage,  greatly  damaged  &c. ;  and  in  consequence  of 

the  said  damage,  the  master  of  the  said  ship  was  forced  and  obliged, 

and  did  properly  and  necessarily,  to  wit,  on  &c.,  cause  the  said  ship 

to  put  into  the  port  of  Monte  Video  to  have  the  said  damage  repaired : 

and  the  said  damage  was,  by  the  direction  of  the  master,  then  and 

there  repaired ;  and  further,  that  the  costs  cmd  expenses  thereby 

then  and  there  incurred  by  the  defendant  as  owner  of  the  said  ship,  in 

and  about  the  repairing  the  said  damage  and  in  providing  the  necessary 

stores  &c.  for  the  supply  of  the  said  ship  and  the  crew,  amounted,  to 

wit,  to  6,000L ;  and  for  the  purpose  of  repairing  the  said  ship,  and  for 

paying  for  repairing  and  for  enabling  the  said  ship  to  leave  the  port 

and  to  proceed  to  sea,  it  then  became  and  was  necessary  for  the  said 

master  to  raise  and  procure  divers  large  sums  of  money,  and  without 

his  so  doing,  the  said  ship  would  have  been  unable  to  leave  the  said  port 

[  *569  ]       or  to  ^proceed  to  sea ;  and  the  said  ship,  together  with  the  freight 

to  be  earned  by  the  said  ship,  would  have  been  wholly  lost  to  the 

defendant ;  and  because  the  said  master  had  not  then,  and  could 

not  otherwise  obtain,   the  said    sums  of  money  so  necessarily 

incurred  as  aforesaid,  he  did  then,  for  the  purpose  of  raising  money 

as  aforesaid,  take  the  said  goods  of  the  plaintiffs,  and  sold  the  same 

for  the  sum  of  1,200Z.,  with  which  said  sum  so  realised,  together 

with  a  certain  other  sum,  to  wit,  of  3,800/.,  realised  by  the  sale  of 

other  goods  of  the  cargo  of  the  ship,  by  the  master  in  like  manner 

sold,  the  said  costs  and  expenses  so  incurred  were  paid,  to  wit,  bj 

the  defendant.    And  the  defendant  did  then,  in  consideration  of  the 

premises,  promise  the  plaintiffs  that  he  would,  on  the  request  of  the 

plaintiffs,  pay  them  the  value  of  the  said  goods  &c.  of  the  plaintiffs 

so  sold  as  aforesaid,  and  contracted  to  be  carried  and  delivered  as 

aforesaid,  for  which  the  same  might  have  been  sold,  had  the  same 

been  delivered  by  the  defendant  to  the  plaintiffs  at  the  port  of 

London  aforesaid.    It  was  then  averred,  that  the  value  of  the  said 

goods,  for  which  the  same  might  have  been  sold  at  London,  had 

the  same  been  delivered  there  to  the  plaintiffs,  amounted,  to  wit, 

to  2,600/. :  of  all  which  premises  the  defendant  had  notice,  and  had 

been  duly  requested  to  pay  the  same,  yet  the  defendant  had  not  paid 

the  same  &c.     The  third  and  fourth  counts  were  similarly  framed. 
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[The  defendant  pleaded  to  these  counts  and  the  plaintiff  demurred     Atkinson 
specially  to  the  plea.]  Stkphbnr. 

Joinder  in  demurrer.  [  ri7i  ] 

The  case  Mras  partly  argued  in  last  Trinity  Term  (June  9)  (i),  and 
stood  over  till  last  Hilary  Term  (January  19). 

J.  Wilde,  in  support  of  the  demurrer  to  the  plea,  relied  upon 
the  objections  raised  to  it  by  the  demurrer. 

Willes,  contra : 
The  more  important  question  is,  whether  the  declaration  is  good 
in  substance.  The  defendant  contends  that  it  is  not.  The 
declaration  is  founded  on  an  executed  consideration,  and  alleges  a 
promise  which  is  not  supported  by  the  consideration.  No  such 
promise  can  be  implied  by  law  from  the  chain  of  circumstances 
which  constitute  the  consideration.  It  is  stated  that  the  master 
sold  the  plaintiffs'  goods  at  an  intermediate  port  on  the  voyage,  for 
the  necessary  repairs  of  the  vessel ;  but  the  declaration  does  not 
contain  any  averment  that  the  vessel  ever  arrived  at  the  port  of 
destination.  The  owner  of  the  vessel  is,  therefore,  not  liable  to 
the  full  extent  of  the  price  which  the  goods  would  have  fetched  if 
the  vessel  had  arrived,  although  he  may  be  liable  for  the  amount 
which  they  actually  fetched  at  the  intermediate  port :  Richardson 
V.  Nourse  (2). 

(Mabtin,  B.  :   Might  not  the  promise  alleged  be  supported  by 
showing  that  the  defendant's  agent  at  *the  intermediate  port  had      [  *'>^^  ] 
written  to  the  plaintiffs  to  say  that   they  should  receive  the  full 
value  of  the  goods  ?) 

The  liability  of  the  defendant  must  be  taken  to  arise  from  the  facts 
alleged. 

(Parkb,  B.  :  A  past  and  executed  consideration  will  support  no 
other  promise  than  such  as  may  be  implied  by  law.  In  Roscorla  v. 
ThomoM  (3)  several  cases  upon  the  subject  are  to  be  found.) 

No  precise  authority  upon  the  principal  point  is  to  be  found  in  the 
books ;  but  the  opinion  of  Lord  Tbnterden,  as  expressed  in  his 
work  on  Shipping,  is  directly  in  the  defendant's  favour.  It  is  there 
said  (4),  **  If  the  master,  being  compelled  to  take  refuge  in  a  foreign 

(1)  Pollock,  C.  B.,  Parke,  B..  Alder-         (3)  61  R  R  216  (3  Q.  B.  234). 

Bon,  B.,  and  Martin,  B.  (4)  Abbott  on  Shipping,  371  [14th 

(2)  22  R  R  368  (3  B.  &  Aid.  237).        ed.  551]. 
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Atkinson  port  during  the  course  of  his  voyage,  has  occasion  for  money  for 
Stephens.  ^^^  repairs  of  the  ship,  or  other  expense  necessary  to  enable  him  to 
prosecute  and  complete  the  voyage,  and  cannot  otherwise  obtain  it. 
he  may,  as  hath  been  before  observed,  either  hypothecate  the  whole 
cargo  or  sell  a  part  of  it  for  this  purpose.  In  the  latter  case,  if  tbe 
ship  reach  the  place  of  destination,  the  merchant  will  be  entitled  to 
receive  the  clear  value  for  which  the  goods  might  have  been  sold 
at  that  place  (i),  or  he  may  take  the  sum  for  which  the  goods 
actually  sold,  and  if  he  is  content  to  do  so  he  may  deduct  that  som 
from  the  money  payable  for  the  freight  of  his  other  goods,  and  this 
although  the  owner  may  have  assigned  the  freight  to  a  third  person, 
and  the  goods  were  sold  without  an  urgent  necessity  (2).  If  the 
ship  afterwards  perish,  and  reach  not  the  destined  port,  the 
ordinance  of  Wisbuy  expressly  declares,  that  the  money  raised  by 
[  •STS  ]  this  sale  shall  be  paid  to  *the  merchant  by  the  master  (3) ;  and 
Cleirac,  Kurick,  Valin,  and  Pothier  agree  in  the  opinion  that  the 
money  is,  in  such  a  case,  due,  not  only  from  the  master  but  alsc 
from  the  owners,  because  it  was  expended  for  a  purpose,  of  which 
they  were  at  all  events  liable  to  sustain  the  charge.  But  none  of 
the  other  ordinances  contain  such  a  provision  ;  and  Emerigon  con- 
tends, on  the  authority  of  the  Gonsolato  del  Mare,  and  of  the 
ordinances  of  Oleron  and  Antwerp,  that  the  money  is  only  payaUe 
in  case  of  the  safe  arrival  of  the  ship,  which  was  the  opinion  also 
of  several  persons  whom  Pothier  consulted.  And  this  doctrine 
seems  the  most  reasonable,  as  the  merchant  is  not  thereby  placed 
in  a  worse  situation  than  if  his  goods  had  not  been  sold  but  had 
remained  on  board  the  ship.  I  cannot  find  that  the  question  ever 
arose  in  this  country.  By  the  Code  de  Commerce,  the  master  is  t^ 
account  for  the  price  received,  deducting  the  freight :  Art.  298.' 
It  appears  from  this  passage  that,  if  the  vessel  had  arrived,  tha 
owner  of  the  goods  would  have  had  the  option  of  taking  either  tbe 
amount  the  goods  would  realise  at  the  port  of  discharge,  or  tbe 
price  they  actually  fetched.  A  contract  to  indemnify  the  owner  of 
the  goods  is  created  by  the  sale:  Benson  v.  Duncan (4).     The  case 

(1)  AUra    V.    Tohin,   at  Guildhall,  133,  134,  135;  2  Magens,  102,103. 

before    Lord    EUenborough,    Ch.  J. :  (2)  Campbell  v.  2'kompson,  1  Stark. 

Law    of  Oleron,   art  22  ;   Ordin.    of  490. 

Wisbuy,  arts.  36,46, 69 ;  French  Ordin.  (3)  Art  68.     See  Emerigon,  torn,  t 

liv.  2,  tit.   1 ;  Du  Capitaine,  art   19,  p.  446,  where  the  several  authorities 

liv.  3,  tit  3  ;  Fret  art.  14,  and  Valin  here  referred  to  are  cited, 

thereon ;  Pothier,  Gharte-Partie,  num.  (4)  1   Ex.    637,  affirmed    on  errc?. 

33,  34.     See  also  MoUoy,  bk.  2,  c.  2,  77  E.  E.  776  (3  Ex.  644). 
8.  14;  and  Ordin.  of  Botterdam,  art. 
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is,  therefore,  similar  to  one  of  general  average.  The  owner  of  the  Atkinson 
goods  ought  not  to  derive  a  benefit  from  the  misfortune  of  the  Stephens. 
owner  of  the  vessel.  In  Hallett  v.  Wigram  (1),  the  shipowner  was 
held  liable  to  the  shipper  for  the  amount  which  the  goods  would 
have  fetched  at  the  port  of  discharge ;  but  there  the  declaration 
contained  an  averment  that  the  vessel  arrived  at  that  port.  The 
declaration  is,  therefore,  bad. 

Secondly,  the  plea  is  sustainable.     *     *    * 

J.  Wilde,  in  reply :  [  674  J 

The  declaration  discloses  a  good  cause  of  action.  The  arrival  of 
the  vessel  at  her  port  of  destination  is  not  a  condition  precedent  to 
the  right  of  the  owner  of  the  goods  to  recover  from  the  owner  of 
the  vessel  the  full  amount  which  the  goods  would  realise  at  that 
port.  It  has  been  argued,  that  the  present  case  is  analogous  to 
that  of  general  average,  and  that  the  sale  of  the  goods,  at  the  most, 
raises  but  an  implied  promise  by  the  defendant  to  indemnify  the 
plaintiff;  and  the  inference,  that  such  is  the  nature  of  the  promise, 
is  drawn  from  Duncan  v.  Benson.  But  there  the  master  did  not 
sell,  but  hypothecated  the  goods.  Richardson  v.  Nourse  (2)  was 
also  relied  upon,  as  showing  that  the  value  of  the  goods  is  to  be 
taken  as  that  which  they  fetched  at  the  place  of  sale.  But  there 
the  goods  fetched  a  higher  price  than  they  would  if  they  had 
arrived  at  the  port  of  destination.  That  decision,  moreover,  is  but 
of  small  authority,  as  the  question  arose  upon  a  motion  to  set  aside 
an  award,  and  the  Court  proceeded  upon  the  ground,  that  an  award 
ought  not  to  be  set  aside,  unless  it  is  manifest  that  the  arbitrator 
has  decided  contrary  to  some  clear  and  well-established  principle  of 
law.  Now  ♦the  defendant  himself  was  bound  to  provide  for  the  C  ^^^^  ] 
expenses  which  were  met  by  the  proceeds  of  the  sale  of  the 
plaintiffs'  goods.  The  loan  thus  allowed  by  law  is  compulsory 
upon  the  plaintiffs,  and  is  effected  for  the  benefit  of  the  defendant 
alone ;  and  as  the  defendant  has  cut  short  the  adventure  as  far  as 
regards  the  plaintiffs,  by  the  sale  of  their  goods,  the  defendant 
cannot  take  advantage  of  the  non-arrival  of  the  vessel.  The  case, 
therefore,  does  not  fall  within  the  principles  which  govern  questions 
of  general  average.  It  is  a  matter  which  lies  entirely  between  the 
owner  of  the  goods  and  the  owner  of  the  ship.  The  latter  alone  is 
answerable  :  Powell  v.  Gudgeon  (3). 

0)  82  E.  E.  450  (9  0.  B.  580).  (3)  17  E.  E.  385  (5  M.  &  S.  431). 

(2)  22  E.  E.  368  (3  B.  &  Aid.  237). 
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ATKIN80K  (Pabkb,  B.  :  Suppose  an  action  of  trover  were  brought  against  the 
Stephens,  m&ster  for  the  conversion  of  the  goods.  The  measare  of  the 
damage  would  be  the  price  the  goods  actually  fetched,  unless  special 
damage  could  be  shown  in  the  loss  the  plaintiffs  had  incurred  by 
the  goods  not  having  been  sold  at  the  port  of  discharge.  But,  in 
that  case,  would  it  not  be  necessary  to  show  that  the  vessel  did 
arrive  ?  How  would  it  be  possible  to  calculate  the  value  of  the  goods 
at  the  port  of  discharge,  unless  the  vessel  does  arrive  ?) 

Hallett  V.  Wigram  is  an  authority  in  the  plaintiffs'  favour ;  for, 
although  it  was  there  stated  that  the  vessel  reached  the  port  of 
destination,  that  fact  is  not  made  the  ground  of  the  decision. 

(  Alderson,  B.  :  The  owner  of  the  goods  is  entitled  to  the  amount 
which  they  actually  fetch,  although  the  vessel  does  not  arrive ;  bat 
if  she  does,  then  he  is  entitled  to  that  which  goods  of  a  similar 
description  would  fetch  in  the  market.  If  that  be  the  law,  the 
owner  of  the  goods  does  in  fact  derive  an  advantage  from  the  sale ; 
for,  if  the  vessel  should  be  lost,  he  still  has  the  benefit  of  the  sale.) 

The  foreign  authorities  are  not  agreed  upon  this  point.  By  the 
22nd  article  of  the  judgment  of  Oleron,  Pardessus,  Vol.  1,  p.  889, 
[  ^676  ]  mention  is  made  of  the  arrival  of  the  vessel.  The  ^price  to  be  paid 
is  the  value  of  the  goods  at  the  port  of  her  destination,  after  the 
freight  has  been  deducted  from  that  amount.  But  the  arrival  of 
the  vessel  is  not  made  a  condition  precedent.  In  2  Emerigon, 
Treatise  on  Insurance,  Vol.  2,  p.  474,  s.  9^  it  is  said,  that  the 
ordinance  of  Wisbuy,  art.  68,  contains  a  singular  provision,  by 
which  the  master  has  the  power  of  selling  part  of  the  goods  to  raise 
money  for  the  necessity  of  the  vessel,  but  that  he  must  repay  the 
merchant,  although  the  vessel  should  afterwards  perish  ;  and  it  is 
there  said,  that  Yalin  and  Pothier  both  agree  in  the  justice  of  the 
ordinance.  In  2  Arnould  on  Insurance,  893  (i),  after  referring  to  the 
various  authorities  upon  this  question,  it  is  stated  that  the  law  of 
England  upon  this  subject  seems  to  be,  "  that  where  goods  are  sold 
by  the  captain  in  order  to  raise  funds  for  repairing  particular 
average  losses,  or  for  defraying  the  ordinary  expenses  of  the 
navigation,  the  loss  arising  from  their  sale  must  be  made  good  by 
the  shipowner  alone,  who  must,  in  such  case,  pay  the  merchant 
the  price  which  the  goods  would  have  fetched  at  their  place  of 
destination,  deducting  therefrom  the  freight  which  would  have 
been  due  for  their  conveyance."  If  the  opinion  of  the  Court  shonld 
(1)  See  7th  ed,  (sect.  978). 
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be  anfavoarable  to  the  declaration,  the  plaintiffs  pray  leave  to     Atkinson 

*"^®n^-  ^  ,  ,  STEPHENS. 

Cur.  adv.  vuLt. 
The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B.  (After  stating  the  pleadings,  his  Lordship  proceeded :) 

The  first  question  which  was  raised  on  the  argument  was  as 
to  the  sufficiency  of  the  plea,  which  was  founded  on  the  statute 
58  Oeo.  III.  c.  159.  The  Court  intimated  its  opinion  that  the  plea 
could  not  be  supported.    *     *     ♦ 

The  objection  to  the  second  count  is,  that  the  past  consideration  [  677  ] 
alleged  does  not  support  the  precise  promise  alleged,  no  such 
promise  following  as  a  consequence  of  law  from  the  facts  previously 
stated ;  for  it  is  argued,  that,  though  the  defendant  may  be  bound 
to  pay  the  price  of  the  goods  at  the  place  of  sale,  or  at  the  port  of 
delivery,  at  the  option  of  the  plaintiffs,  yet  he  is  only  so  bound  if 
the  ship  arrive  at  the  port  of  destination  ;  and  there  is  no  qualifica- 
tion of  that  sort  alleged  in  the  promise,  nor  any  averment  that 
the  vessel  did  arrive  at  her  destined  port  of  delivery.  We  think 
that  this  objection  ought  to  prevail.  The  authorities  in  the  English 
law  on  this  subject  are  few,  and  consist  of  the  cases  of  Richardson 
V.  Nourse  (i),  Aloys  v.  Tobin  (2),  Campbell  v.  Thompson  (8),  and 
Benson  v.  Duncan  (4),  and  Lord  Tenterden  on  Shipping,  372  (5). 
None  of  these  give  countenance  to  the  doctrine  that,  if  a  master  sell 
the  goods  of  a  shipper  at  an  intermediate  port  for  necessary  repairs, 
the  shipper  can  claim  the  price  of  similar  goods  at  the  port  of 
delivery,  unless  the  vesssl  arrive  ;  and  therefore  the  promise  in  this 
case,  which  is  to  pay  the  value  without  any  such  condition,  as  if  the 
goods  had  arrived  at  the  port  of  delivery,  does  not  follow  as  an 
inference  of  law  from  the  premises.  In  the  case  of  HaUett  v. 
Wigram,  the  vessel  had  arrived  at  the  port  of  delivery ;  it  was  so 
averred  in  the  declaration,  and  the  promise  to  pay  the  *  value  at  [  '578  ] 
that  port  on  request  was  a  correct  statement  of  the  promise  which 
the  law  would  infer. 

Whether  the  plaintiff  be  entitled  to  recover  the  price  for  which 
the  goods  actually  sold,  (which  Lord  Tenterden  thinks  he 
cannot  unless  the  vessel  arrives,  because  the  merchant  ought  not 

(1)  22  E.  B.  368  (3  B.  ft  Aid.  237).  (3)  1  Stark.  490. 

(2)  October  30th,  1804,  cor.  Lord  (4)  1  Ex.  637 ;  77  E.  E.  776  (3 
ELLENBOBoroH,  Abbott  on  Shipping,      Ex.  645,  in  error). 

372  [see  n.  (1),  p.  742  above].  (6)  See  14th  ed,  p.  622,  note  (c). 
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ATKINSON     to  be  in  a  better  situation  than  he  would  be  if  the  goods  had  not 

Stbphkns.     been  sold),  is  a  question  that  does  not  arise  upon  the  record  as  now 

framed.     Our  judgment  must  therefore  be  for  the  defendant,  for 

the  insufficiency  of   the  declaration.     But  Mr.    Wilde^   for  the 

plaintiffs,  having  requested  leave  to  amend  if  our  opinion  should 

be  against  him,  he  may  do  so  on  payment  of  costs;  otherwise 

there  will  be 

Judgment  for  the  defendant 


1852.  FLORY  V.  DENNY  (1). 

Mayb. 

[681] 


^PP^  17.  (7  Ex.  681—686 ;  8.  0.  21  L.  J.  Ex.  223.) 

May  6. 

A  mortgage  of  a  personal  chattel  may  be  made  without  deed. 


Trover  for  a  windmill.    Pleas :  Not  guilty,  and  Not  possessed. 

At  the  trial,  before  Adams,  Serjt.,  at  the  last  Suffolk  Assizes,  the 
following  facts  appeared :  One'Baker,  being  the  owner  of  a  moveable 
windmill  in  Playford,  on  the  6th  of  August,  1851,  borrowed  of  the 
plaintiff  1502.,  and,  as  a  security,  signed  the  following  agreement: 

**  Memorandum  of  agreement  made  this  5th  day  of  August,  1851, 

between  the  undersigned  Thomas  Flory,  of  &c.,  and  George  Baker, 

of  &c.    Whereas  the  said  6.  Baker  hath  this  day  borrowed  and 

received  of  the  said  T.  Flory  the  sum  of  1502.,  for  which  he  has 

taken  of  the  said  G.  Baker  a  promissory  note  hereunto  annexed ; 

and  as  additional  security  for  that  amount,  he  the  said  G.  Baker 

doth  by  these  presents  agree  to  assign  all  his  right  and  interest  m  a 

certain  windmill  standing  at  Playford,  upon  land  belonging  to  the 

Marquis  of  Bristol,  in  the  occupation  of  Mr.  Biddell,  and  by  their 

permission  and  leave  standing  there  during  their  pleasure  as  a 

chattel  upon  the  said  land.     And  I,  the  said  G.  Baker,  do  hereby 

promise  to  execute  a  regular  assignment  of  the  said  mill,  with  its 

going  gears  and  appurtenances,  to  the  said  T.  Flory,  which  shall 

bear  date  this  5th  day  of  August,  1861,  and  shall  to  all  intents  and 

purposes  be  effective  and  a  valid  security,  in  conjunction  with  the 

note  of  hand  before  mentioned,  for  the  sum  therein  mentioned ;  and 

this  agreement  shall  be  effective  as  to  the  true  intent  of  the  said 

parties  until  a  more  regular  assignment  be  executed.    Witness  our 

hands,  &c., 

"  G.  Bakeb, 

"  T.  Floby." 

(1)  Ck>mmented  on  in  Cochrane  v.  Moore  (1890)  26  Q.  B.  D.  57,  at  p.  63; 
S.  (7.,  69  L.  J.  Q.  B.  377.-nJ.  G.  P. 
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On  the  6  th  of  October,  1851,  Baker,  being  indebted  to  *the  Flory 
defendant  in  600Z.,  gave  him  a  warrant  of  attorney  to  confess  judg-  dknny. 
ment  for  that  amount.  Baker  continued  in  possession  of  the  [  *-^82  ] 
windmill  up  to  the  9th  of  December,  1851,  on  which  day  the  sheriff 
seized  it  under  a  writ  of  ji.  Ja,  issued  by  the  defendant  on  a  judg- 
ment entered  up  the  previous  day  on  the  warrant  of  attorney.  On 
the  20th  of  December,  a  deed  of  assignment  was  executed,  in 
pursuance  of  the  above  agreement,  whereby  Baker  bargained, 
sold,  and  assigned  to  the  plaintiff  the  windmill  in  question,  with  a 
proviso  that  the  assignment  should  be  void  on  payment  of  150Z.  and 
interest.  On  the  8rd  of  January,  1852,  the  sheriff  executed  to  the 
defendant  a  bill  of  sale  of  the  windmill,  under  which  he  took  posses- 
sion on  the  following  day.  On  the  20th  of  January,  the  defendant 
received  notice  that  the  plaintiff  claimed  the  windmill  under  the 
assignment  of  the  20th  of  December.  The  plaintiff,  in  support  of 
his  case,  tendered  in  evidence  the  agreement  of  the  5th  of  August. 
This  was  objected  to,  on  the  ground  that  a  transfer  of  goods  by  way 
of  mortgage  could  take  place  only  by  a  delivery,  either  actual  or 
symbolical,  or  by  an  instrument  under  seal.  The  learned  Judge 
received  the  evidence,  and  a  verdict  was  found  for  the  plaintiff, 
leave  being  reserved  for  the  defendant  to  move  to  enter  a  nonsuit. 

O' Medley  moved  accordingly  (April  17) : 

First,  there  can  be  no  mortgage  of  a  personal  chattel,  unless  by 
way  of  pledge,  which  requires  an  actual  or  symbolical  delivery,  or 
by  an  instrument  under  seal.  There  is  no  precise  authority  in 
point,  but  in  all  the  books  of  precedents  the  instrument  of  transfer 
is  a  deed.  With  respect  to  gifts,  it  is  clear  that  a  mere  verbal  gift 
of  chattels,  unaccompanied  with  delivery  of  possession,  passes  no 
property  to  the  donee  :  Showery.  Pilck  (i).  Reed  v.  Blades  (2),  Irons 
V.  Smallpiece  (3),  *  Reeves  v.  Capper  (4).  [  •683  ] 

(Parke,  B.  :  On  that  subject  there  is  a  learned  note  of  my  brother 
Manning  to  the  case  of  Lunn  v.  Thornton (6);  he  says,  "With 
respect  to  donationes  inter  vivos,  gifts  by  parol  are  revocable  and 
incomplete  until  acceptance  (i.e,  acquiescence  in  the  gift)  by  the 
donee ;  but  gifts  by  deed  are  perfect  and  complete,  and  vest  the 
property  in  the  donee,  until  disclaimer  (which  disclaimer  may  be 

(1)  80  E.  E.  681  (4  Ex.  478).         (4)  50  E.  E.  634  (o  Bing.  N.  C.  136). 

(2)  6  Taunt  212.  (5)  68  E.  E.  721  (1  0.  B.  381). 

(3)  21  E.  E.  395  (2  B.  &  Aid.  561). 
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Flory  by  parol,  Shepp.  Touch.  285) ;  and  after  acceptance  in  the  fonner 
Dek'kt.  <^8e,  and  until  disclaimer  in  the  latter,  the  property  vests  in  the 
donee,  without  any  delivery :  Perk.  tit.  *  Grant,'  67,  2  Roll.  Abr. 
tit. '  Grants,'  (X.),  Com.  Dig.  tit.  '  Biens,'  (D.  2) "  &c.  There  are 
observations  to  the  same  eflfect  in  a  note  to  the  case  of  The  London 
and  Brighton  Railway  Company  v.  FaircUmgh  (l).) 

A  mortgage  is  a  gift  upon  condition,  and  that  can  only  be  annexed 
by  deed  or  on  delivery  of  the  chattel. 

(Martin,  B.  :  In  Sheppard's  Touchstone,  p.  120,  it  is  said :  "  And 
conditions  annexed  to  estates  in  all  the  cases  before,  howsoeTer 
they  are  most  frequently  and  safely  made  by  deed  in  writing,  yet 
it  seems  such  conditions  may  be  made  and  annexed  to  any  estate 
of  a  thing  grantable  without  deed,  without  any  writing  at  all." 
The  law  is  laid  down  in  similar  terms  in  Littleton,  sect.  866.) 

It  is  conceded  that  a  condition  may  be  annexed  by  parol  upon 
delivery  of  a  chattel,  as  in  the  ordinary  case  of  a  pledge ;  and 
the  passage  referred  to  does  not  warrant  the  assumption,  that 
without  delivery  the  donee  can  acquire  a  conditional  title. 

Secondly,  the  document  in  question  is  not  a  mortgage,  but  only 
an  agreement  that  a  mortgage  shall  at  some  future  time  be 
executed.  It  is  analogous  to  an  agreement  for  a  lease,  as  com- 
pared with  an  actual  lease.  It  passes  no  interest,  but  rests  solely 
in  contract.  An  agreement  to  lease  was  never  construed  as 
amounting  to  a  demise,  unless  all  the  terms  of  the  holding  were 
[  *584  ]  apparent  on  the  *face  of  it.  Then,  applying  that  rule  to  the  present 
case,  in  order  to  constitute  a  mortgage  there  must  be  an  absolate 
conveyance  of  the  property,  defeasible  on  performance  of  a  con- 
dition. But  this  agreement  contains  no  condition  in  defeazance  of 
the  assignment. 

(Parkb,  B.  :  It  is  an  assignment  for  a  valuable  consideration,  not 
a  mere  gift,  and  defeasible  upon  payment  of  the  amount  for  which 
it  is  pledged.  The  word  ''  security  "  shows  that  it  was  intended  to 
operate  as  a  mortgage.) 

There  is  a  marked  distinction  between  a  pledge  and  a  mortgage.  In 
the  former  case  the  general  property  does  not  vest  in  the  pawnee, 
but  he  has  a  special  property  only,  which  enables  him  to  dispose  of 

(1)  58  R.  K.  520  (2  Man.  &  G.  691). 
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the  pledge  on  default  of  payment  at  the  stipulated  time,  and  if  he  flobt 
neglect  to  use  that  power  the  general  property  continues  in  the  dknnt. 
pawnor,  who  may  redeem  'the  pledge.  A  mortgage,  however, 
conveys  the  entire  property  to  the  mortgagee  conditionally,  so  that 
when  the  condition  is  broken  the  property  remains  absolutely  in 
him:  1  Smith's  Lead.  Gas.  p.  100,  Coggs  v.  Bernard {\)^  1  Addison 
on  Contracts,  p.  878,  Yin.  Abr.  tit.  ''  Pawn."  This  agreement  is  a 
mere  memorandum  of  pledge,  which,  provided  a  delivery  had  taken 
place,  would  have  enabled  the  plaintiff  to  retain  possession  until 
payment :  Harris  v.  Birch  (2). 

(Martin,  B.  referred  to  Fetch  v.  Tutin  (3).) 

This  instrument  was  never  intended  to  vest  the  right  of  property  in 
the  plaintiff,  so  as  to  leave  in  the  owner  of  the  chattel  a  mere  equity 
of  redemption. 

(Parke,  B.  :  The  difference  between  a  pledge  and  a  mortgage  is 
pointed  out  in  Franklin  v.  Neate  (4). 

Cur,  adv.  wlU 

Pollock,  C.  B.,  now  said  : 

We  are  of  opinion  that  there  ought  to  be  no  rule.  The  ground 
of  the  application  was,  that  a  mortgage  of  a  chattel  could  not  be 
created  except  *by  deed,  and  there  was  no  deed  in  this  case.  We  [  ^85  ] 
think  that  the  instrument  in  question  was  a  mortgage,  and  that 
there  may  well  be  a  mortgage  of  a  chattel  without  deed.  That  is  clear 
from  the  case  of  Reeves  v.  Capper  (6),  in  which  a  captain  of  a  ship 
pledged  his  chronometer,  then  in  the  possession  of  the  makers,  to  the 
defendants,  the  owners  of  the  ship,  in  consideration  of  their  advanc- 
ing him  50Z.,  and  of  allowing  him  the  use  of  the  instrument  during 
the  voyage  upon  which  he  was  about  to  depart ;  after  the  voyage 
he  placed  it  at  the  makers,  and  there  pledged  it  to  the  plaintiffs,  for 
whom  the  makers,  being  ignorant  of  the  pledge  to  the  defendants, 
agreed  to  hold  it:  the  money  advanced  not  having  been  repaid,  it 
was  held  that  the  property  in  the  instrument  was  in  the  defendants. 
That  judgment  was  given  after  consideration,  and  was  delivered  by 
TiNDAL,  Ch.  J.  The  foundation  of  that  decision  seems  to  have  been 
this  passage  in  Littleton  (sect.  865),  ''  Also  a  man  cannot  plead  in 
any  action,  that  an  estate  was  made  in  fee  or  in  fee  tayl,  or  for  term 

(1)  2  Ld.  Ray.  909.  (4)  67  B.  B.  683  (13  M.  &  W.  481). 

(2)  60  E.  E.  834  (Ji  M.  &  W.  691).      (5)  60  E.  E.  634  (6  Bing.  N.  C. 

(3)  16  M.  &  W.  110.  136). 
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Flort  of  life,  upon  condition,  if  he  doth  not  vouch  a  record  of  this,  or  show 
Denny.  &  writing  under  seal,  proving  the  same  condition  (home  ne  poift 
pleder  en  ascun  action,  que  estate  fuit  fait  en  fee,  ou  en  fee  tail,  on 
pur  terme  de  vie,  sur  condition,  s'il  ne  voucha  un  record  de  ceo,  ou 
monstra  un  escript  sous  seale,  provant  mesme  la  condition).  For 
it  is  a  common  learning,  that  a  man  by  plea  shall  not  defeat  any 
estate  of  freehold  by  force  of  any  such  condition,  unless  he  showeth 
the  proof  of  the  condition  in  writing  &c.,  unless  it  be  in  some  special 
cases  &c.  But  of  chattels  real,  as  of  a  lease  for  years,  or  of  grants 
of  wards  made  by  guardians  in  chivalrie,  and  such  like  &c.,  a  man 
may  plead  that  such  leases  or  grants  were  made  upon  condition  &c., 
without  showing  any  writing  of  the  condition.  So  in  the  same 
manner  a  man  may  do  of  gifts  and  grants  of  chattels  personals,  and 
[  •sse  ]  of  contracts  ♦personals  &c.*'  In  respect  of  which,  the  commentary 
of  Lord  Coke  is  long  as  to  all  the  other  parts,  but  on  the  last  part, 
as  to  chattels  real,  &c.,  the  commentary  is  thus — ''  This  is  apparent." 
We  may  take  it,  therefore,  to  be  considered  clear  and  beyond  doubt. 
That  was  acted  upon  in  the  case  above  cited,  and  therefore  there 
will  be  no  rule. 


Rule  rejused. 


1862.  KEY  AND  Others  v.  COTESWOKTH  and  Otheks. 

Jan.  17. 

April  27  (7  Ex.  595—608 ;  S.  C.  22  L.  J.  Ex.  4 ;  19  L.  T.  145.) 

May  8. 

In   1845  the  defendants,   commission  agents  in  London,  wrote  to  the 

[  595  ]  plaintiffs,  merchants  at  Madras,  as  follows : 

**  At  the  request  of  Messrs.  K.  and  L.,  of  Glasgow,  we  beg  to  open  a  credit 
in  your  favour  to  the  extent  of  1,5002.,  to  be  applied  to  the  execution  of  an 
order  they  have  given  you  for  Madras  handkerchiefs  and  for  cost  of  which, 
as  produced,  you  draw  on  us  at  the  customary  date,  on  forwarding  bills  of 
lading  to  our  order."  In  consequence  of  this  letter,  two  orders  given  hr 
K.  and  L.  were  executed  by  the  plaintiffs,  who  forwarded  the  goods  and  bills 
of  lading  to  the  defendants,  and  they  accepted  and  paid  bills  drawn  on 
them  in  accordance  with  the  letter.  In  February,  1847,  K.  and  L.  wrote  to 
the  plaintifiPs,  inclosing  patterns  for  a  third  order,  and  saying,  "  You  will 
draw  for  cost,  and  consign  goods  as  before."  The  plaintiffs  executed  this 
order,  and  on  the  21st  of  August  shipped  the  goods  on  account  of  K.  and  L., 
and  sent  to  the  defendants  the  invoice  and  bill  of  lading  inclosed  in  a  letter, 
saying,  **  We  have  as  usual  drawn  upon  you  at  six  months  for  the  equiva- 
lent of  the  amount  of  invoice."  The  bill  of  lading  stated  the  goods  to  have 
been  "  shipped  by  the  plaintiffs,  and  to  be  deliverable  to  the  defendants  or 
their  assigns,  on  payment  of  freight."  The  invoice  stated  that  the  good« 
were  **  consigned  to  the  defendants  on  account  and  risk  of  K.  and  L." 
The  letter  containing  the  bill  of  lading  and  invoice  was  received  by  the 
defendants  on  the  26th  of  August,  and  the  goods  arrived  in  London  on  the 
2l8t  of  October.  On  the  same  day,  the  plaintiffs'  agent  received  a  bill 
drawn  against  the  goods,  and  caused  it  to  be  presented  to  the  defendants 
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for  acceptance,  but  they  refused  to  accept  it.    On  the  27th  of  October  E.  and  ket 

L.  stopped  payment.    The  goods  were  received  by  the  defendants  under  t. 

the  bill  of  lading,  and  sold,  and  the  proceeds  retained  by  them.  On  the  Cotes- 
4th  of  March,  1848,  the  plaintiffs  gave  the  defendants  notice  that  they  worth. 
claimed  to  stop  the  goods  in  transitu,  the  defendants  having  refused  to 
accept  the  bills;  and  the  plaintiffs  subsequently  brought  an  action  to 
recover  the  proceeds  of  the  sale  as  money  received  for  their  use :  Held,  first, 
that  it  was  a  question  for  the  Judge,  and  not  for  the  jury,  to  decide  whether, 
under  the  circumstances,  the  property  in  the  goods  vested  absolutely  in 
K.  and  L.,  or  merely  conditionally  on  the  acceptance  of  the  bill  by  the 
defendants. 

Secondly,  that  the  contract  was  not  subject  to  the  condition,  either 
precedent  or  subsequent,  that  the  defendants  should  accept  the  bill,  but 
that  the  property  in  the  goods  vested  absolutely  in  E.  and  L.  upon  the 
delivery  on  board  the  ship  and  transmission  of  the  bill  of  lading  to  the 
defendants. 

Also,  that  if  the  plaintiffs  had  intended  to  preserve  their  right  of  property 
in  the  goods  until  the  bill  was  accepted,  they  should  have  transmitted  the 
bill  of  lading  indorsed  in  blank  to  an  agent,  to  be  delivered  over  only  in 
case  the  bill  was  accepted. 

Assumpsit  for  money  received  by  the  defendants  for  the  use  of 
the  plaintiffs.  Plea,  Non  assumpserunt ;  upon  which  issue  was 
joined. 

At  the  trial,  before  Martin,  B.,  at  the  London  sittings  after  last 
Trinity  Term,  it  appeared  that  the  action  was  brought  to  recover 
the  sum  of  6712. 15a.  9c2.,  being  the  proceeds  of  two  cargoes  of  Indian 
silk  handkerchiefs,  consigned  by  the  plaintiffs,  merchants  at  Madras, 
carrying  on  business  under  the  firm  of  Bunny  &  Co.,  to  the  defen- 
dants, merchants  in  London,  under  the  following  circumstances, 
which  were  mainly  admitted  on  both  sides:  In  the  year  1845, 
Messrs.  Eilgour  and  Leith,  merchants  at  Glasgow,  were  desirous, 
through  the  defendants,  their  London  agents,  of  procuring  Indian 
silk  handkerchiefs  from  the  plaintiffs  at  ^Madras ;  and  accordingly,  [  *596  ] 
on  the  7th  August,  1845,  Eilgour  and  Leith  wrote  to  the  defendants 
as  follows : 

"  We  beg  to  acknowledge  the  receipt  of  your  favours  of  31st  ult. 
and  5th  inst.  We  find  it  does  not  answer  your  views  to  execute  our 
friends'  order  for  India  goods.  We  thought  you  would  have  con- 
sidered this  not  as  an  isolated  transaction,  but  as  one  connected 
with  our  account,  and  that  of  our  friends,  whose  other  business  we 
have  directed  to  come  through  your  house,  and  which  will  extend 
to  12,000Z.  or  15,0002.  per  annum.  It  certainly  will  take  some  time 
before  the  first  order  can  be  brought  forward,  but  afterwards  the 
same  quantity  would  be  required  every  three  or  fom:  months.  We 
did  not  think  the  liability  great,  as  the  goods  would  of  course  remain 
undel:  your  control  till  settled  for.    However,  to  save  all  trouble  in 
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Key  the  ordering,  &c.,  we  have  arranged  to  have  the  goods  made  in 

COTE8-       Madras,  and  shipped  from  thence  to  England ;  we  presume  yon  will 
WORTH.       jg^j^g  them  as  a  consignment,  and  on  receipt  of  bill  of  lading  accept 
for  same.    We  will  thank  you  to  say  as  to  this  soon." 

In  answer  to  that  letter,  the  defendants,  on  the  9th  of  August, 
wrote  to  Eilgour  and  Leith  in  these  terms: 

"  We  will  answer  your  proposition  respecting  the  credit  for  the 
purchase  of  Madras  handkerchiefs:  in  the  meantime  please  to 
inform  us  at  what  date  your  friends  would  draw  on  us  for  the  cost; 
whether  you  contemplate  putting  us  in  funds  at  their  maturity,  or 
do  you  intend  the  credit  we  have  granted  to  you  to  be  made  avaO- 
able  in  part  for  this  business." 

On  the  11th  of  August,  Eilgour  and  Leith  wrote  to  the  defendants 
as  follows: 

"  The  drafts  for  the  Indian  goods  would  be  at  six  mouths'  sight* 
and  accompanied  by  bill  of  lading.  We  propose  you  accept  for 
[  *597  ]  these  goods  as  against  a  consignment  of  produce,  *we  providing 
funds  at  maturity,  or  before  if  re-shipped  to  the  West  Indies.  We 
do  not  intend  that  the  credit  we  have  at  present  with  you  shall  be 
made  available  for  this  business,  we  want  the  handkerchiefs  to 
represent  the  draft  against  them  till  shipped  for  our  friends  in  the 
West." 

On  the  18th  of  August,  the  defendants  wrote  to  Eilgour  and  Leith 
in  these  terms : 

''With  reference  to  the  credit  you  require  for  the  cost  of  India 
goods  to  be  ordered  from  Madras,  we  are  willing  to  grant  it  yon, 
knowing  the  firm  to  whom  you  transmit  the  order :  we  will  send 
you  the  necessary  letter  of  credit.** 

On  being  informed  that  the  plaintiffs  were  the  persons  to  whom 
Messrs.  Eilgour  and  Leith  desired  the  letters  of  credit  to  be  given, 
on  the  17th  of  September,  the  defendants  wrote  to  the  plaintiffs  as 
follows : 

"At  the  request  of  Messrs.  Eilgour  and  Leith  of  Glasgow,  we  b^ 
to  open  credit  in  your  favour  to  the  extent  of  1,500{.,  to  be  applied 
to  the  execution  of  an  order  they  have  given  you  for  Madras 
handkerchiefs,  and  for  cost  of  which,  as  produced,  you  may  draw 
on  us  at  the  customary  date,  on  forwarding  bills  of  lading  to  oar 
order,  and  timely  orders  for  insurance." 

On  the  7th  of  November,  the  plaintiffs  wrote  to  the  defendants : 
"  We  have  the  pleasure  to  acknowledge  the  receipt  of  your  letter 
on  the  17th  of  September,  handed  to  us  by  Messrs.  Scott,  Bell,  &  Co., 
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authorising  us   to    draw    on  you  to    the    extent  of  1,500Z.,  in        Ert 
execution  of  an  order  for  handkerchiefs,  on  account  of  Messrs.       cotbs- 
Kilgour  and   Leith  of  Glasgow.     We   shall  gladly   avail  of  this      worth. 
authority,  shipping  the  goods  to  your  order,  and  giving  you  timely 
advice,  that  you  may  effect  insurance  on  your  side." 

The  plaintiffs  accordingly  executed  the  order,  and  forwarded  the 
goods  and  bill  of  lading  to  the  defendants,  who  received,  accepted, 
and  paid  the  bills  drawn  on  them,  in  *accordance  with  the  letter  of       [  •s^s  ] 
the  17th  of  September,  to  the  extent  of  1,5002.  therein  mentioned ; 
and  this  transaction  was  closed. 

On  the  5th  of  February,  1847,  Messrs.  Kilgour  and  Leith  wrote  to 
the  plaintiffs  as  follows  : 

"  Inclosed  are  patterns  of  a  third  order  for  handkerchiefs,  which 
we  will  thank  you  to  have  put  in  hand  immediately  on  receipt. 
This  order  has  been  too  long  delayed,  and  if  you  can  by  any  means 
hurry  execution  we  shall  feel  particularly  obliged.  You  will  draw 
for  cost  and  consign  goods  as  before." 

The  patterns  were  inclosed,  together  with  a  detail  of  the  order. 
The  goods  thus  ordered  were  shipped  for  England  in  two  vessels, 
the  Providence,  and  the  Essex.  The  goods  by  the  Providence  were 
shipped  on  the  21st  of  August,  1847 ;  and  they,  as  well  as  the  goods 
shipped  in  the  Essex,  were  stated  in  the  admissions  to  have  been 
shipped  on  the  said  order,  and  on  account  of  Messrs.  Kilgour  and  Leith. 

On  the  same  day  (21st  of  August,  1847)  the  plaintiffs  wrote  to 
the  defendants  as  follows : 

*'  By  the  desire  of  our  mutual  friends,  Messrs.  Kilgour  and  Leith, 
of  Glasgow,  we  beg  to  hand  you  herewith  invoice  and  bill  of  lading 
for  nine  cases  Madras  handkerchiefs,  shipped  on  the  Providence, 
Captain  S.  Hicks,  to  your  address,  and  against  which  we  have  as 
usual  drawn  upon  you  at  six  months  for  the  equivalent  of  the 
amount  of  invoice,  in  8692.  2«.  Id.,  being  at  the  current  exchange 
of  2s.  per  rupee,  and  which  will  no  doubt  be  duly  protected.  These 
goods  have  been  placed  in  a  cabin  to  prevent  the  chance  of  their 
sustaining  injury  from  the  cargo,  and  as  they  have  not  been  insured, 
we  trust  you  will  cover  the  risk  on  your  side." 

The  bill  of  lading  and  invoice  mentioned  in  this  letter  were 
inclosed,  and  the  letter  and  its  contents  received  by  *the  defendants       [  *899  ] 
on  the  26th  of  October  in  due  course.      The  bill  of  lading,  which 
bore  date  the  2l8t  of  August,  was  as  follows  : 

"  Shipped  in  good  order  and  well  conditioned,  by  Bunny  &  Co., 
(the  plaintiffs)  in  and  upon  the  good  ship  called  the  Providence, 
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Kbt         whereof  his  master  for  this  present  voyage,  Hicks,  and  now  riding 
at  anchor  in  the  Boads  of  Madras,  and  bound  for  London. 


V. 

Cotes- 
worth. 


8 

S.  84  and  47,  two  cases. 

8  8.  42  and  46,  four  do. 
1 
8  8  8.  81  and  88,  three  do. 


Madras  handkerchiefs. 


being  marked  and  numbered  as  in  the  margin,  and  are  to  be 
delivered  in  the  like  good  order  and  well  conditioned  at  the  afore- 
said port  of  London  (the  act  of  God,  the  King's  enemies,  &e. 
excepted)  unto  Messrs.  Cotesworth,  Powell,  and  Pryor,  or  to  their 
assigns,  they  paying  freight  for  the  said  goods  on  delivery,  at  the 
rate  of  61.  12a.  6d,  per  ton  of  fifty  cubit  feet,  with  primage  and 
average  accustomed." 

The  invoice  was  as  follows : 

''  Madras,  21st  August,  1847. 

*'  Invoice  of  nine  case  [sic]  of  Madras  handkerchiefs,  shipped  by  the 

undersigned,  (Bunny  &  Co.  the  plain tiflfs),  on  board  the  Providence, 

Captain  Hicks,  consigned  to  Messrs.  Cotesworth,  Powell,  and  Pryor, 

on  account  and  risk  of  Messrs.  Eilgour  and  Leith,  Glasgow."     (Then 

followed  a  list  of  the  cases  and  prices.) 

The  goods  by  the  Essex  were  shipped  on  the  9th  of  October.  A 
bill  of  lading,  indorsed  in  blank  by  the  plaintiffs,  and  an  invoice 
substantially  in  the  same  form  as  the  above,  were  inclosed  in  a 
[  *600  ]  letter  from  the  plaintiffs  to  the  ^defendants,  dated  the  121h  of 
October,  and  which  was  received  by  the  defendants  on  the  22nd  of 
November.     This  letter  was  as  follows : 

"  By  desire  of  our  mutual  friends,  Messrs.  Eilgour  and  Leith,  of 
Glasgow,  we  have  the  pleasure  to  hand  you  herewith  invoice  and 
bill  of  lading  for  eight  cases,  Yentapollam  handkerchiefs,  shipped 
in  the  Essex,  Captain  W.  N.  Howard,  to  your  care,  and  we  have  aa 
usual  drawn  upon  you  at  six  months  for  the  equivalent  of  the 
amount  of  invoice  in  S02L  18s.  8^.,  being  at  the  current  exchange 
of  Is.  ll^d.,  per  rupee,  and  which  will  doubtless  meet  due  honoor. 
We  leave  the  insurance  to  be  effected  on  your  side." 

On  the  27th  of  October,  Messrs.  Eilgour  and  Leith  stopped  pay- 
ment. The  goods  by  the  Providence  arrived  in  London  on  theSlst 
of  October,  the  goods  by  the  Essex  on  the  8rd  of  March,  1848. 
Both  parcels  were  received  by  the  defendants  under  the  bills  of 
lading,  and  both  were  sold  by  them,  and  the  proceeds,  amounting 
to  6711. 15s.  9d.,  sought  to  be  reQQVQred  iu  thig  action,  received  by 
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the  defendants.     Messrs.  Eilgour  and  Leith  were  before  and  at  the        kbt 
time,  and  still  are,  indebted  to  the  defendants  on  a  balance  of       cotbs- 
account  in  a  larger  sum.  wobth. 

On  the  21st  of  October,  Scott,  Bell  &  Co.,  the  plaintiffs*  corre- 
spondents in  London,  having  received  the  bill  drawn  against  the 
goods  by  the  Providence,  caused  it  to  be  presented  for  acceptance 
to  the  defendants,  who  ultimately  refused  to  accept  it.  The  second 
bill  was  also  presented  for  acceptance  on  the  22nd  of  November, 
and  dishonoured,  and  both  bills  were  duly  protested.  On  the  4th 
of  March,  1848,  Messrs.  Oliverson  &  Co.,  the  plaintiffs'  attornies, 
addressed  the  following  letter  to  the  defendants : 

"  We  have  been  directed,  on  behalf  of  Messrs.  Bunny  &  Co.,  of 
Madras,  (the  plaintiffs),  to  give  you  notice,  that,  in  ^consequence  of  [  *^^  1 
the  insolvency  of  Messrs.  Eilgour  and  Leith,  of  Glasgow,  on  whose 
account  they  shipped  the  undermentioned  goods,  they  claim  to  stop 
the  said  goods  in  transitu.  We  understand  that  bills  of  exchange 
were  drawn  by  Messrs.  Bunny  &  Co.  upon  you  in  payment  of  the 
invoice  cost  of  these  goods,  and  that  you  have  refused  to  accept 
these  drafts,  but  still  have  a  wish  to  retain  the  property.  Messrs. 
Bunny  &  Go.  are  advised,  that  as  you  have  thus  refused  to  fulfil  the 
terms  upon  which  the  goods  were  consigned  to  you,  and  as  the  goods 
themselves  never  have  reached  the  insolvent  house,  on  whose  behalf 
they  were  shipped,  the  transitus  is  not  at  an  end,  and  the  right  of 
stoppage  still  subsists.  The  goods,  therefore,  are  claimed  on  behalf 
of  Messrs.  Bunny  &  Co.,  who  are  willing,  and  we  hereby  offer  on  their 
behalf,  to  pay  you  any  claim  for  freight  or  otherwise,  which  you  may 
legally  have  upon  the  goods.  We  give  you  this  notice  preparatory 
to  such  steps  being  taken  on  behalf  of  Messrs.  Bunny  &  Co.  as  may 
be  advised  to  be  proper  to  enforce  the  delivery  of  the  property  ;  and 
it  is  conceived,  if  there  be  any  question  of  the  right  of  stoppage  in 
transitUy  there  can  be  no  doubt  that  you  can  have  no  right  to  retain 
the  property  when  you  refuse  to  honour  the  bills  drawn  against  such 
property.  Messrs.  Bunny  &  Co.  have  remitted  the  triplicate  bills  of 
lading,  &c.,  and  Messrs.  Eilgour  and  Leith's  original  letter  of  orders.*' 

The  defendants  refused  to  deUver  up  the  goods  or  accept  the 
bills,  or  to  pay  the  invoiced  price.  The  plaintiffs  thereupon  com- 
menced the  present  action.  On  behalf  of  the  plaintiffs  it  was 
contended,  that  the  sale  of  the  handkerchiefs  was  subject  to  a 
condition,  either  precedent  or  subsequent,  that  the  defendants 
should  accept  the  bills ;  and  they  having  refused  to  do  so,  the  con- 
dition precedent  was  never  performed,  and  the  property  and  right 

48—2 
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Key  of  possession  remained  in  the  plaintiffs.  That,  at  all  events,  the 
Cot'ks-  b^^^  *^^^  subject  to  the  condition  sabseqnent,  that  the  defendants 
woiiTH.  should  accept  the  bills,  and  if  not,  the  property  should  revert; 
^  ^  which  condition  having  been  broken,  the  plaintiffs  thereby  became 
entitled  to  the  goods  or  their  proceeds.  And  that,  whether  the 
sale  was  on  a  condition  or  not,  was  a  question  of  fact  for  the  jarj. 
On  the  part  of  the  defendants  it  was  contended,  that  the  sale  wa£ 
not  on  condition,  but  an  absolute  sale ;  that,  upon  the  shipment  of 
the  goods,  accompanied  by  the  transmission  of  the  bills  of  lading 
to  the  defendants,  the  property  and  right  of  possession  vested 
absolutely  in  Messrs.  Eilgour  and  Leith ;  and  that,  if  the  plaintifis 
had  any  remedy  against  the  defendants,  it  was  by  an  action  for  not 
accepting  the  bills.  And  that  whether  or  no  it  was  a  sale  on  con- 
dition, was  a  question  of  law  for  the  Judge,  and  not  one  of  fact  for 
the  jury.  The  learned  Judge  was  of  opinion  that  there  was  no 
question  for  the  jury,  and  nonsuited  the  plaintiffs. 

Sir  F.  Thesiger,  in  the  following  Term,  obtained  a  rule  nUi  to 
set  aside  the  nonsuit  and  for  a  new  trial ;  against  which 

Knowles  and  WiUes  showed  cause  (i) : 

The  plaintiffs  cannot  maintain  this  action,  unless  they  were  the 
owners  of  the  goods  at  the  time  of  their  sale.  It  is  submitted, 
however,  that,  under  the  circumstances,  they  had  ceased  to  hare 
any  interest  in  the  goods,  and  that  both  the  property  and  right  of 
possession  vested  in  Eilgour  and  Leith:  Alexajider  y.  Gardnn{^\ 
The  invoice  states  that  the  goods  were  shipped  "  on  account  and 
risk"  of  Eilgour  and  Leith,  and  any  loss  in  the  course  of  the 
voyage  must  have  been  sustained  by  them.  If  they  had  indorsed 
over  the  bills  of  lading,  the  indorsee  would  have  been  entitled  to 
[  'SOS  ]  the  goods :  *Lickbarrow  v.  Mason  (8).  Since,  then,  the  plaintiffe 
could  not  have  maintained  trover  if  the  bills  of  lading  had  been 
negotiated,  how  can  they  now  recover  the  proceeds  of  the  sale  as 
money  received  for  their  use  ?  The  acceptance  of  the  bills  by  the 
defendants  was  not  a  condition  precedent  to  the  vesting  of  the 
property  in  Eilgour  &  Co.  In  Wilvishurst  v.  Bowker  (4),  a  quantirr 
of  wheat  was  sold,  to  be  paid  for  by  banker's  draft  in  London,  at 
two  months,  to  be  remitted  by  the  vendee  on  receipt  of  the  invoioe 

(1)  The  case  was  argaed  in  Hilary      671). 

Term,    1862,  (Jan.   17),  and    in   the  (3)  1  R.  E.  425  (2  T.  R  63). 

following  Easter  Term  (April  27).  (4)  66  R.  B.  606  (7  Man.  &  0.  882,. 

(2)  41  E.  B.  661   (1  Bing.  N.  C, 
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and  bill  of  lading;  and  it  was  held  in  the  Exchequer  Chamber,  Kkt 
reversing  the  judgment  of  the  Court  of  Common  Fleas,  that,  by  the  cotbs. 
delivery  of  the  wheat  on  board  a  vessel  for  the  account  and  at  the  worth. 
risk  of  the  vendee,  and  the  transmission  of  the  bill  of  lading 
indorsed  by  the  vendor,  the  latter  had  parted  with  his  property  and 
right  of  possession,  and  could  not  stop  the  wheat  in  transitu,  on 
failure  of  the  vendee  to  remit  the  banker's  draft.  So  here,  the 
plaintiffs,  by  the  transmission  of  the  bills  of  lading,  have  enabled 
Kilgour  &  Co.  to  deal  with  the  goods  as  their  own.  If  the  plaintiffs 
had  intended  to  retain  any  control  over  the  property,  they  should 
have  indorsed  the  bills  of  lading  specially,  or  have  sent  them  to 
their  agents,  with  the  bills  of  exchange  annexed.  But  the  bills  of 
lading  were  received  by  the  defendants  before  the  plaintiffs'  agents 
received  the  bills  of  exchange,  which  shows  that  they  were  never 
intended  to  be  simultaneous  acts.  The  property  vested  absolutely 
in  Kilgour  and  Leith,  and  the  plaintiffs'  remedy  (if  any)  was  by  an 
action  against  the  defendants  for  not  accepting  the  bills. 

(Pabke,  B.  :  Is  not  the  fact  of  the  bills  of  lading  being  accom- 
panied with  that  stipulation,  evidence  for  the  jury  that  the  plaintiffs 
did  not  intend  the  property  to  pass  unless  the  bills  were  accepted  ?) 

There  was  nothing  for  the  jury  to  determine,  because  there  was  no 

evidence  from  which  they  could  infer  a  condition  either  precedent 

or  *subsequent.     If  any  condition  exists,  that  forms  part  of  the      t  *^^*  3 

contract,  and  it  is  for  the  Court  to  determine  its  meaning,  and  say 

whether  it  is  conditional  or  not :  Hutchinson  v.  Bowker  (i),  Neilson 

V.  Harford  (2),  Taylor  on  Evidence,  Vol.  1,  p.  42.     Here  all  the 

facts  admit  of  but  one  construction,  viz.  that  the  property  was 

intended  to  vest  absolutely  in  the  consignees.    Howes  v.  Ball  (s), 

and  Brandt  v.  BowJby  (4),  are  instances  of  conditional  contracts. 

In  the  cases  relied  on  by  the  other  side,  the  conduct  of  the  parties 

was  at  variance  with  what  the  terms  of  the  document  implied,  and 

that  afforded  evidence  of  a  condition. 

The  Attorney 'General  (Montague  Smith  with  him)  in  support  of 
the  rule : 

It  was  for  the  jury  to  decide  what  was  the  nature  of  the  contract, 
which,  it  is  submitted,  was  conditional  only ;  and  without  perform- 
ance of  the  condition,  viz.  the  acceptance  of  the  bills,  no  property 

(1)  62  E.  E.  821  (5  M.  &  W.  535).  (3)  31  B.  B.  256  (1  Man.  &Ry.  288). 

(2)  8  M.  &  W.  806.  (4)  36  E.  E.  796  (2  B.  &  Ad.  932). 
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Kbt  passed  to  the  consignees.  It  is  important  to  consider  the  preTious 
Cotes-  transactions  between  the  parties,  since  the  letter  of  the  5th  of 
WORTH.  February,  which  contains  the  order  in  question,  refers  to  them  in 
these  terms :  "  Tou  will  draw  for  cost,  and  consign  goods  as  before." 
It  is  conceded  that,  if  the  contract  depended  entirely  on  written 
documents,  the  Court,  and  not  the  jury,  would  have  to  determine  its 
meaning.  But  there  is  no  written  contract  between  these  parties. 
Neither  the  order,  nor  the  bill  of  lading,  nor  the  invoice,  taken 
separately  or  collectively,  constitute  the  contract.  The  mere  assign- 
ment of  the  bill  of  lading  does  not  confer  on  the  assignee  any  right 
either  of  property  or  possession  in  the  goods,  but  is  only  evidence  that 
he  has  acquired  such  right :  Blackburn  on  Contracts,  p.  279  ;  Mitckel 
V.  Ede  (i).  Vancasteel  v.  Booker  (2)  is  also  an  authority  to  show  that 
[  *605  ]  *the  form  of  the  bill  of  lading  and  language  of  the  invoice  are  not 
conclusive,  but  that  it  is  the  province  of  the  jury,  looking  to  all  the 
circumstances,  to  determine  what  is  the  nature  of  the  contract. 

(Martin,  B.,  referred  to   Turner  v.  The  Liveiyool  Dock  Com- 
party  (3).) 

The  original  transaction  depends  upon  the  letter  of  credit  of  the 
17th  of  September,  1845.  Eilgour  and  Leith  had  corresponded 
with  the  defendants  for  the  purpose  of  inducing  them  to  become 
responsible  for  the  payment  of  the  goods,  which  the  plaintiffs 
would  not  have  supplied  unless  the  due  payment  were  secured  by 
the  acceptance  of  the  defendants.  Therefore,  so  far  as  respects 
that  transaction,  it  was  conditional.  The  drawing  was  to  be 
"  against  the  consignment,''  which  is  a  well  understood  mercantile 
expression.  Whether  it  was  a  condition  precedent,  defeating  the 
transfer,  or  a  condition  subsequent,  revesting  the  property  on 
breach  of  it,  was  a  question  to  be  determined  by  the  jury ;  and  in 
coming  to  a  conclusion  on  that  point,  they  should  have  considered 
what  had  taken  place  with  respect  to  the  previous  consign- 
ments, which  were  satisfied.  In  Wilmshurst  v.  Bowker{4,)^  Lord 
Abinger,  C.  B.,  says, "  We  accede  to  the  general  principle  laid  down 
by  the  Court  below ;  and  if  the  facts  had  been  before  a  jory,  we  are 
not  prepared  to  say  that  they  might  not  have  drawn  the  inferenee 
that  the  remitting  of  a  banker's  draft  was  a  condition  precedent  to 
the  vesting  of  the  property  in  the  wheat  in  the  plaintiffs." 

Cur.  adv.  vuU. 

(1)  62  E.  E.  625  (11  Ad.  &  El.  888).    (3)  P.  377  above  (6  Ex.  643). 

(2)  76  E.  E.  729  (2  Ex.  691).         (4)  66  E.  R  806  (7  Man.  &  G.  882). 
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The  judgment  of  the  Court  was  now  delivered  by  Ket 

V. 
COTBfl- 

Paakb,  B.     (After  stating  the  facts,  his  Lordship  proceeded :)  worth. 

It  was  contended  at  the  trial,  on  behalf  of  the  plaintiffs,  that  the 
sale  of  the  handkerchiefs  was  a  sale  on  a  condition,  either  precedent 
or  subsequent,  that  the  defendants  *should  accept  the  bills  drawn  [  *^^  ] 
on  them  in  respect  of  the  handkerchiefs ;  that,  upon  their  refusal 
to  accept,  the  condition  precedent  was  never  performed,  and  the 
property  in  the  handkerchiefs  never  passed  out  of  the  plaintiffs, 
and  that  they  were  therefore  entitled  to  them  or  their  proceeds ; 
and  that,  if  this  were  not  so,  at  all  events  it  was  subject  to  the  con- 
dition subsequent,  that  the  defendants  should  accept  the  bills,  and, 
if  not,  the  property  should  revert,  which  condition  was  broken  ;  so 
that  thereby  the  plaintiffs  became  entitled  to  the  goods  or  their 
proceeds :  and  whether  the  sale  was  on  a  condition  or  not,  was  a 
question  for  the  jury,  and  ought  to  have  been  left  to  them.  On  the 
other  hand  it  was  contended,  on  behalf  of  the  defendants,  that  it 
was  not  a  sale  upon  a  condition  at  all ;  that  it  was  an  absolute  sale 
by  the  plaintiffs  to  Messrs.  Eilgour  and  Leith  ;  and  that,  upon  the 
shipment  of  the  goods  by  the  plaintiffs  on  account  and  risk  of 
Messrs.  Eilgour  and  Leith,  followed  up  by  the  transmission  of  the 
bills  of  lading  to  the  defendants — one  bill  of  lading  making  them 
the  consignees,  and  the  other  the  indorsees — the  property  and 
possession  absolutely  vested  in  Eilgour  and  Leith,  and  these  goods 
thereby  became  theirs,  and  were  at  their  sole  risk,  and  they  alone 
were  entitled  to  them  and  their  proceeds ;  and  that,  if  the  plaintiffs 
had  any  right  of  action  against  the  defendants,  which  on  their  part 
was  denied,  it  was  upon  a  contract  to  accept  the  bills,  to  be  implied 
from  the  acceptance  of  the  goods,  with  notice  of  the  contents  of  the 
letters  of  the  21st  of  August  and  12th  of  October.  And  that, 
whether  it  was  a  sale  upon  a  condition  or  not,  was  a  question  of 
law  for  the  Judge,  and  not  one  of  fact  for  the  jury ;  the  entire  case 
so  far  as  related  to  the  contract  of  sale  being  contained  in  written 
documents,  and  the  parties  never  having  had  any  personal  com- 
munication with  each  other.  The  learned  Judge  was  of  opinion 
that  there  was  no  question  for  the  jury  in  this  case,  and  that  it  was 
for  him  to  decide  what  the  contract  was ;  and  he  thought  the  *sale  [  ^^^7  j 
to  Messrs.  Eilgour  and  Leith  was  an  absolute,  not  a  conditional 
one ;  that  the  property  vested  in  them  upon  the  delivery  on  board 
the  ship,  and  the  transmission  of  tlie  bills  of  lading  to  the  defen- 
dants ;  and  that  the  plaintiffs  could  not  maintain  the  present  action 
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kbt         against  the  defendants,  who  have  received  the  goods  and  disposed 
Cotes-       of  them  under  the  authority  of  Eilgour  and  Leith,  and  could  not 
WORTH.       bring  an  action  for  the  proceeds ;  and,  by  his  direction,  the  plaintiffs 
were  nonsuited. 

We  are  of  opinion  that  the  ruling  of  the  learned  Judge  was  correct. 
We  think  that  the  question,  what  was  the  contract  between  the 
parties,  was,  in  this  case,  entirely  one  of  law  for  the  Judge  to  decide 
upon ;  nor  was  there  any  evidence  of  usage  to  which  the  letters 
refer,  which  would  be  matter  to  be  left  to  the  jury.  Looking  at 
the  written  documents  alone,  the  learned  Judge  was  quite  right  in 
the  view  he  took  at  the  trial,  that  the  property  vested  by  the  trans- 
mission of  the  bills  of  lading  in  the  manner  described  to  the 
defendants,  with  the  invoices  at  the  same  time.  If  it  had  been  the 
intent  of  the  vendors  to  preserve  their  right  in  that  property  until 
the  bill  drawn  against  it  was  accepted,  he  ought  to  have  transmitted 
the  bills  of  lading  indorsed  in  blank  to  an  agent,  to  be  delivered 
over  only  in  case  the  acceptance  took  place.  Having  delivered 
them  without  that  qualification,  the  property  vested  in  Kilgour  and 
Leith,  or  the  defendants  as  their  agents.  Our  judgment  in  this 
case  is  in  conformity  with  that  of  the  Court  of  Exchequer  Chamber 
in  the  case  of  WUmshurst  v.  Bowker  (1) ;  but  there  is  a  passage  in 
the  judgment  of  Lord  Abingeb  which  was  much  relied  on  by  the 
learned  counsel  for  the  plaintiffs.  The  circumstances  of  the  two 
cases  are  very  similar,  and  Lord  Abinobr  stated,  that,  if  the  facts 
had  been  before  a  jury,  he  was  not  prepared  to  say  that  they  might 
[  *608  ]  not  have  drawn  the  inference  that  the  remitting  of  the  ^banker's 
draft,  the  mode  of  payment  agreed  on  in  that  case,  was  a  condition 
precedent  to  the  vesting  of  the  property.  Li  that  case,  there  maj 
have  been  some  particular  facts  to  go  to  the  jury,  but  at  all  events 
it  was  only  the  oUter  dictum  of  Lord  Abinger.  It  is  sufficient  to 
say,  for  the  reasons  before  given,  we  think  that,  in  this  case,  there 
was  no  question  of  fact  as  to  the  contract  to  be  submitted  to  the 
jury.  Several  other  cases  were  cited  on  collateral  points,  to  which 
it  is  unnecessary  to  refer.     The  rule  is  therefore  discharged. 

Rule  discharged. 
(1)  66  E.  B.  806  (7  Man.  &  G.  882). 
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WILLIAMS  V.  ROBERTS  and  Others.  1862. 

(7  Ex.  618—630 ;  S.  0.  22  L.  J.  Ex.  61 ;  19  L.  T.  143.)  A^'u2k 

To  a  declaration  in  trespass  for  breaking  and  entering  a  close  of  the  'TT-t 

plaintiff  called  the  stable,  and  breaking  the  doors  thereof,  and  for  seizing  ^  •■ 
and  carrying  away  divers  goods  and  chattels  of  the  plaintiff  therein,  the 
defendant  pleaded,  under  the  11  G^.  II.  c.  19,  s.  1,  that,  at  the  time  when 
the  trespasses  were  committed,  one  0.  0.  was  tenant  of  certain  premises  to 
the  defendant  at  a  certain  rent,  and  that  half  a  year*s  rent  was  then  due  to 
the  defendant  from  the  said  0.  0.,  and  in  arrear  and  unpaid ;  and  that, 
within  thirty  days  before  the  said  time  when  &c.,  0.  0.  fraudulently  and 
clandestinely  conveyed  from  the  premises  held  by  him  as  such  tenant,  the 
goods  and  chattels  in  the  declaration  mentioned,  being  the  proper  goods 
and  chattels  of  the  said  0.  0.,  in  order  to  prevent  the  defendant  from  dis- 
training them  for  the  rent  in  arrear ;  and  that,  because  the  said  goods  and 
chattels  so  fraudulently  and  clandestinely  conveyed  by  0.  0.  still  remained 
in  the  said  close  in  which,  &c.,  and  were  there  locked  up,  to  prevent  them 
from  being  seized  as  a  distress  for  the  said  arrears  of  rent,  the  defendant, 
whilst  the  rent  remained  due,  and  within  thirty  days  after  the  said  goods 
and  chattels  had  so  been  clandestinely  and  fraudulently  conveyed  and 
locked  up,  entered  the  said  close,  in  order  to  seize  and  take  the  said  goods 
and  chattels  as  a  distress  for  the  said  arrears  of  rent  so  due,  and  did  at  the 
time  when,  &c.,  and  within  thirty  days  after  the  said  goods  and  chattels 
had  been  so  conveyed  as  aforesaid,  seize  them  as  a  distress  for  the  said 
arrears  of  rent ;  and  that,  because  on  that  occasion  the  said  goods  and 
chattels  were  put  and  kept  in  the  dose  locked  up,  so  as  to  prevent  them 
from  being  seized  as  a  distress  for  the  said  an*ears  of  rent,  and  so  that  the 
defendant  could  not,  without  breaking  open  and  entering  the  said  close, 
seize  the  said  goods,  the  defendant  was  obliged  and  did,  in  order  to  seize 
the  said  goods,  first  calling  to  his  assistance  the  constable  of  the  place 
where  the  said  close  and  goods  were,  according  to  the  form  of  the  statute, 
and  with  his  aid  and  assistance,  in  the  day-time  break  open  and  enter  the 
said  close,  in  order  to  seize  the  said  goods  and  chattels  for  the  said  arrears 
of  rent,  according  to  the  statute ;  and  that  the  defendant  in  so  doing  did  no 
unnecessary  damage,  &c. : 

Hold,  first,  that  although  it  was  stated  in  the  plea  that  the  goods  were 
the  tenant's  at  the  time  of  the  removal,  it  admitted  them  to  be  the  plaintiffs 
at  the  time  of  the  seizure,  as  averred  in  the  declaration,  and  therefore  that 
the  plea  was  not  objectionable  in  form,  as  amounting  to  an  argumentative 
traverse  that  at  the  time  of  the  trespass  they  were  the  goods  of  the 
plaintiff. 

Held,  secondly,  that  the  plea  afforded  a  good  prima  facie  defence  to  the 
action  within  the  Distress  for  Bent  Act,  1737  (11  Geo.  H.  c.  19),  s.  1.  It  is 
unnecessary,  in  a  plea  framed  under  this  statute,  to  show  that  the  goods  have 
not  been  made  the  subject  of  a  bond  fide  sale  to  persons  not  privy  to  the 
fraudulent  removal,  as  provided  by  the  2nd  sect. ;  that  fact  must  be  replied. 

It  is  also  unnecessary  to  state  in  the  plea  that  the  party  upon  whose  land 
the  goods  are  seized  is  privy  to  the  fraud;  and  a  previous  request  is 
unnecessary,  in  order  to  give  the  landlord  the  right  to  break  into  the 
premises  for  the  purpose  of  seizing  the  goods. 

Trbspasb.    The  declaration  stated,  that  the  defendants  broke 
and  entered  a  certain  close  of  the  plaintiff,  called  *the  stable,  in      [  *619  ] 
the   county   of    Carnarvon,  and  broke  open,  pulled   down,   and 
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Williams     damaged  two  doors  of  the  plaintiff,  of  and  belonging  to  the  said  close, 

RoBBBTs.      ^^^  ^^^^  broke  and  spoiled  divers  locks  of  the  plaintiff  belonging 

to  the  said  doors,  and  then  seized  divers  goods  and  chattels  of  the 

plaintiff,  to  wit,  five  horses  <fec.  therein,  and  then  took  and  carried 

away  the  same,  and  converted  them  to  the  defendants'  own  ase,  &e. 

The  defendants  pleaded,  first.  Not  guilty ;  secondly,  that  the  said 
close,  doors,  &c.,  were  not  the  plaintiff 's,  Twodo  «t /oiiwa ,-  thirdly, 
that  the  goods  and  chattels  were  not  the  plaintiff's,  viodo  et  forma. 
Upon  these  pleas  the  plaintiff  joined  issue. 

The  defendants  pleaded,  fourthly,  to  the  whole  declaration,  that 
one  Owen  Owens  for  a  long  time,  to  wit,  for  the  space  of  half  a 
year  next  before  and  ending  on  the  1st  day  of  September,  1850, 
and  from  thence  until  and  at  the  said  times  when  &c.,  held  and 
enjoyed  a  certain  water  cornmill  and  premises,  situate  in  the  parish 
of  Aber,  in  the  county  of  Carnarvon,  under  and  by  virtue  of  a 
certain  demise  thereof  theretofore,  to  wit,  on  the  1st  day  of 
September,  1849,  made  by  the  defendant  E.  G.  Roberts  to  the 
said  0.  Owens,  for  the  term,  to  wit,  of  one  year  from  thence  next 
ensuing,  and  so  on  from  year  to  year,  and  so  long  as  the  said 
defendant  and  the  said  0.  Owens  should  respectively  think  fit,  at 
and  under  the  yearly  rent  of  180Z.,  payable  half-yearly  by  even  and 
equal  portions,  the  reversion  thereof,  to  wit,  in  fee,  then  and  still 
belonging  to  the  defendant  the  said  E.  G.  Roberts;  and  further, 
that,  on  the  day  and  year  first  aforesaid,  a  large  sum  of  money,  to 
wit  the  sum  of  652.  of  the  rent  aforesaid,  for  half  a  year  of  the  said 
term,  ending  on  the  same  day  and  year,  became  and  was  due  and 
payable  from  the  said  0.  Owens  to  the  defendant  the  said  E.  G. 
Roberts,  and  at  the  several  times  when  &c.  was  in  arrear  and 
unpaid ;  and  that  the  said  0.  Owens,  after  the  said  rent  became 
[  *620  ]  and  was  due  and  payable,  and  whilst  *the  same  was  actually  due, 
in  arrear,  and  unpaid,  and  within  thirty  days  next  before  the  said 
several  times  when  &c.,  fraudulently  and  clandestinely  conveyed 
and  carried  off  and  from  the  said  premises  so  held  and  enjoyed  by 
him  as  such  tenant  thereof  as  aforesaid,  the  said  goods  and  chattels 
in  the  said  declaration  mentioned,  being  the  proper  goods  and 
chattels  of  him  the  said  0.  Owens,  in  order  to  prevent  the  said 
defendant  from  distraining  the  same  for  the  said  rent  so  before  and 
at  the  time  of  the  said  removal  actually  due,  in  arrear,  and  unpaid 
as  aforesaid ;  and  for  that  purpose  conveyed  the  said  goods  and 
chattels  in  the  said  declaration  mentioned  to  the  said  close  in 
which  &c.;  and  because  the  said  goods  and  chattels,  which  had 
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been  so  fraudulently  and  clandestinely  conveyed  away  and  carried  Williams 
off  by  the  said  0.  Owens  as  aforesaid,  still  remained  and  were  in  bobebts. 
the  said  close  in  which  &c.,  to  which  the  same  had  been  so  con- 
veyed as  aforesaid,  and  were  there  kept  locked  up,  so  as  to  prevent 
them  from  being  seized  and  taken  as  a  distress  for  the  said  arrears 
of  rent,  the  said  E.  G.  Roberts  in  his  own  right,  and  the  said  other 
defendants  as  the  servants  of  the  said  E.  G.  Boberts,  and  by  his 
command,  afterwards,  and  while  the  said  rent  so  remained  due,  in 
arrear,  and  unpaid  as  aforesaid,  and  within  thirty  days  next  after 
the  said  goods  and  chattels  were  and  had  so  been  fraudulently  and 
clandestinely  conveyed  away  and  carried  off  as  aforesaid,  and  whilst 
they  remained  so  kept  locked  up  as  aforesaid,  that  is,  at  the  times 
when  &c.,  entered  into  the  close  in  which  &c.,  in  the  said  declara- 
tion mentioned,  in  order  to  seize  and  take  the  said  goods  and 
chattels  so  therein  being  as  aforesaid,  as  a  distress  for  the  said 
arrears  of  rent  so  due  and  owing  as  aforesaid,  and  did  thereupon, 
at  the  several  times  when  &c.,  and  within  thirty  days  next  after 
the  said  goods  and  chattels  had  been  and  were  so  fraudulently  and 
clandestinely  conveyed  away  and  carried  off  as  aforesaid,  in  the 
said  close  in  which  &c.,  take  and  seize  the  said  goods  and  chattels 
*so  there  found  as  a  distress  for  the  said  arrears  of  rent,  the  same  [  *62i  ] 
then  remaining  due,  in  arrear,  and  unpaid ;  and  because,  on  the 
occasion  aforesaid,  the  said  goods  and  chattels  had  been  and  were 
put  and  kept  in  the  said  close  in  which  &c.,  locked  up,  so  as  to 
prevent  them  from  being  taken  or  seized  as  a  distress  for  the  said 
arrears  of  rent,  and  so  that  the  defendants  could  not,  without 
breaking  open  and  entering  the  said  close,  seize  the  said  goods  as 
aforesaid,  the  defendant  E.  G.  Boberts  in  his  own  right,  and  the 
other  defendants,  as  bailiffs  of  the  said  E.  G.  Boberts,  and  by  his 
command,  on  the  occasion  and  at  the  time  aforesaid  of  entering 
and  taking  the  said  goods  in  the  said  close,  were  forced  and  obliged 
to  and  did,  in  order  to  seize  the  said  goods  as  aforesaid,  first  calling 
to  their  assistance  the  constable  of  the  place  where  the  said  close 
and  goods  were,  according  to  the  form  of  the  said  statute,  and  with 
his  aid  and  assistance,  in  the  day-time,  break  open  and  enter  the 
said  close,  in  order  to  take  and  seize,  and  did  then  as  aforesaid 
take  and  seize,  the  said  goods  and  chattels  for  the  said  arrears  of 
rent,  according  to  the  said  statute ;  and  in  so  breaking  and  entering 
the  said  close  did,  to  a  small  and  necessary  extent,  commit  the 
supposed  trespasses,  so  far  as  they  relate  to  the  said  doors, 
locks,  &c. ;  and  the  defendants,  on  the  occasion  aforesaid,  did  no 
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Williams     unnecessary  damage,  and  no  more  than  was  necessary  to  enable 
Roberts,     them  to  seize  the  said  goods  as  aforesaid,  for  the  purposes  afore- 
said.   Verification. 

Special  demurrer  to  the  fourth  plea,  on  the  grounds  {inter  alia) 
that  it  was  improperly  pleaded  to  the  whole  declaration ;  that  the 
statement  in  the  plea,  that  the  goods  and  chattels  were  the  property 
of  the  said  Owen  Owens,  was  inconsistent  with  the  allegation  in  the 
declaration,  that  they  were  the  plaintiff's;  and  that  it  amounted  to 
an  argumentative  traverse  of  the  goods  mentioned  in  the  declaration 
being  the  plaintiff's  as  therein  alleged.  Joinder  in  demurrer. 
[  622  ]  The  case  was  argued  in  last  Hilary  Term  (Jan.  19)  by 

Cowling  {Welsby  with  him)  in  support  of  the  demurrer : 

The  fourth  plea,  which  professes  to  be  framed  under  the 
11  Geo.  II.  c.  19,  is  bad  in  form  and  in  substance.  First,  as  to  the 
question  of  form:  the  plea  amounts  to  an  argumentative  denial 
that  the  goods  seized  were  the  goods  of  the  plaintiff.  If,  on  the 
other  hand,  the  plea  should  be  taken  to  admit  that  the  goods  were 
the  plaintiff's,  in  that  case  it  is  no  answer  to  the  action.     «     *     * 

[  623  ]  (Parke,  B.  :  It  is  not  necessary  under  the  statute,  that  the  goods 

should  be  the  tenant's  at  the  time  of  the  seizure,  although  they 
must  be  so  at  the  time  of  the  removal,  to  give  the  landlord  the 
power  of  distraining  them.  For  if  the  goods  have  been  transferred 
by  gift,  or  have  even  been  the  subject  of  a  sale  not  made  bond  fii^y 
the  landlord  has  a  right  to  seize  them.) 

The  plea  does  not  give  the  plaintiff  any  colourable  title  to  the 
goods,  but  leaves  it  altogether  in  dubio  whether  the  goods  were  his 
or  not :  2  Wms.  Saund.  84  e,  note  (e).  The  plea  is  therefore 
informal. 

(Martin,  B.:  The  defendant  could  not  have  given  this  defence  in 
evidence  under  a  traverse  that  the  goods  were  the  goods  of  the 
plaintiff.) 

Secondly,  the  plea  is  bad  in  substance.  By  the  7th  section  of  the 
11  Geo.  II.  c.  19,  a  landlord  can  upon  certain  conditions  only  seise 
goods  fraudulently  and  clandestinely  removed  from  the  demised 
premises.  The  statute  expressly  requires  the  concurrence  of  two 
things,  to  give  the  landlord  this  right :  first,  it  must  be  shown  that 
the  goods  have  been  unlawfully  removed  ;  and  secondly,  that  they 
have  not  been  legally  sold.     The  second  section  provides,  that  no 
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landlord  shall  seize  goods  "  which  shall  he  sold  bond  fide  and  for  a  Wir^LiAHs 
valuable  consideration,  before  such  seizure  made,  to  any  person  or  robrrts. 
persons  not  privy  to  such  fraud  as  aforesaid."  This  section 
imposes  a  condition  precedent  upon  the  landlord's  right  of  distress. 
The  defendant,  therefore,  should  have  distinctly  shown  that  the 
goods  were  not  so  transferred  before  the  seizure.  In  1  Wms. 
Saund.  288  b,  note  (^),  it  is  laid  down,  that  "a  proviso  is  properly 
the  statement  of  something  extrinsic  of  the  subject-matter  of  a 
covenant,  which  shall  go  in  discharge  of  that  covenant  by  way  of 
defeasance;  an  exception  is,  a  taking  out  of  the  covenant  some 
part  of  the  subject-matter  of  it.  If  these  be  right  definitions,  the 
plaintiff  need  never  state  a  proviso,  but  must  always  state  an 
exception."  It  *therefore  lies  upon  the  defendant  to  show  that  [  *624  ] 
the  transfer  of  the  goods  was  illegal.  Where,  in  answer  to  an 
action  on  a  bill  of  exchange,  the  defendant  pleads  that  it  was  illegal 
in  its  inception,  and  that  the  plaintiff  took  it  without  value,  to 
which  the  plaintiff  replies  de  injuria,  the  illegality  being  proved, 
the  onus  is  cast  upon  the  plaintiff  of  proving  that  he  gave  value : 
Bailey  v.  Bidwell  (i).  In  Thornton  v.  Adams  (2),  it  was  held  that 
the  plea  must  show  that  the  goods  removed  were  the  tenant's  at 
the  time  of  the  removal.  The  plea  is  also  bad,  because  it  does  not 
contain  any  statement  that  the  plaintiff  in  any  way  participated 
with  the  tenant  in  the  illegal  removal  or  custody  of  the  goods.  It 
must  therefore  be  taken  that  the  plaintiff  was  ignorant  of  the 
fact,  and  that  he  was  not  a  party  to  the  transaction.  The 
plea  does  not  even  state  that  the  goods  were  placed  on  the 
plaintiff's  close  by  his  consent.  In  Fletcher  y.  MariUier{s),  Rich 
V.  WooUey  (4),  and  Angell  v.  Harrison  (5),  the  pleas  severally  con- 
tained an  allegation  to  the  effect  that  the  plaintiff  was  a  participator 
in  the  illegal  act  of  the  tenant.  The  third  section  shows  that  the 
Legislature  intended  to  punish  the  tenant  who  defrauded  his  land- 
lord, and  the  party  assisting  him;  but  they  never  could  have 
meant  that  the  statute  should  thus  affect  an  innocent  party. 

In  the  next  place,  as  it  must  be  presumed  that  the  plaintiff  is  an 
innocent  party,  it  ought  to  have  been  averred  in  the  plea  that  a 
demand  was  made  by  the  landlord  for  permission  to  enter  the 
premises  for  the  purpose  of  seizing  the  goods.  The  necessity  of 
breaking  open  the  door  of  the  house  might  thus  have  been  avoided. 

(1)  67  R.  B.  617  (13  M.  &  W.  73).     (4)  33  R  R.  596  (7  Bing.  651). 

(2)  17  B.  B.  257  (5  M.  &  S.  38).      (5)  17  L.  J.  Q.  B.  25. 

(3)  9  Ad,  &  El.  457. 
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Williams     The  power  of  entering  a  dwelling-house,  for  the  purpose  of  seizing 

Roberts,      goods  which  have  been  deposited  there  by  a  stranger,  is  one  which 

may  work  injustice.     The  statute,  no  doubt,  does  not  contain  any 

[  •626  ]       provision  by  which  a  demand  is  expressly  *required  ;  but  if  it  is 

capable  of  being  construed  in  favour  of  this  position,  it  ought  to 

receive  such  an  interpretation  :  Harper  v.  Can-(l). 

WiMes,  contra : 

First,  as  to  the  objection  that  the  plea  is  bad  by  reason  of  its 
omitting  to  state  that  the  plaintiff  participated  in  the  act  of  the 
tenant,  and  in  support  of  which  position  several  cases  are  cited  in 
which  such  an  averment  has  been  introduced  into  the  plea ;  the 
answer  is,  that  the  statute  does  not  require  such  an  averment. 
The  third  section  imposes  a  distinct  penalty  upon  the  tenant  who 
fraudulently  removes  his  goods ;  and  in  case  of  a  third  party 
wilfully  aiding  the  tenant,  it  imposes  upon  him  a  like  penalty. 
But  the  enactments  of  the  statute  give  the  landlord  the  power  of 
following  the  goods  upon  the  premises  of  any  person,  whether 
he  participate  or  not  with  the  tenant  in  the  fraud  upon  his 
landlord. 

Secondly,  it  is  said  that  there  ought  to  have  been  a  demand  of 
admittance.  But  the  statute  contains  no  provision  whatever  which 
requires  a  demand  to  be  made.  The  7th  section  enacts,  that  it 
shall  be  lawful,  '*  in  the  case  of  a  dwelling-house,  oath  being  first 
made  before  some  justice  of  the  peace  of  a  reasonable  ground  to 
suspect  that  such  goods  or  chattels  are  therein,  in  the  day  time  to 
break  open  and  enter  into  such  house,  bam,  stable,  outhouse,  yard, 
close,  and  place,  and  to  take  and  seize  such  goods  and  chattels,  for 
the  said  arrears  of  rent,  as  he,  she,  or  they  might  have  done,  by 
virtue  of  this  or  any  former  Act,  if  such  goods  and  chattels  had  been 
put  in  any  open  field  or  place."  It  may  be  admitted  that  a  sheriff, 
in  order  to  execute  process  of  the  law  upon  the  defendant,  or  his 
property  removed  there  to  avoid  an  execution,  must  demand 
admittance  before  he  can  lawfully  break  the  outer  door  of  a 
dwelling-house:  Ratcliffe  v.  Burton (2),  Hutchinson  v.  Birch  (d). 
But  in  the  present  case,  the  steps  which  are  to  be  taken  in  making 
[  ♦626  ]       *the  distress  are  expressly  pointed  out  by  the  statute. 

(Pares,  B.  :  Suppose  goods  are  placed  upon  a  person's  land 
without  his  privity,  can  the  landlord  follow  the  goods  and  enter  the 

(1)  4  R.  R.  440  (7  T.  B.  270).  (3)  13  B.  R  703  (4  Taunt.  627). 

(2)  6  E.  E.  771  (3  3o8,  &  p.  229), 
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premises  by    violence    for    that    purpose,    without    having    first     Williams 
requested  permission  to  do  so  ?)  Roberts. 

He  may  under  this  statute.  In  Yiner's  Abridgement,  tit. 
''  Trespass "  (I.  a),  it  is  said,  "  If  a  man  takes  my  goods  and 
carries  them  into  his  own  land,  I  may  justify  my  entry  unto  the 
said  land  to  take  my  goods  again  ;  for  they  came  there  by  his  own 
act."    Patrick  v.  Colerick  (i)  is  to  the  same  effect. 

(Parke,  B.  :  A  trespasser  may  be  followed  upon  his  own  land, 
but  the  difficulty  which  presses  me  is,  whether  the  statute  gives  the 
power  of  going  upon  the  land  of  an  innocent  party.  What  remedy 
would  the  party  have  ?) 

If  he  has  taken  no  share  in  the  transaction,  his  remedy  will  be 
against  the  party  who  deposits  the  goods  upon  his  property. 

Thirdly,  it  is  said  that  the  plea  ought  to  have  shown  that  the 
plaintiff  was  not  a  bond  fide  purchaser  for  a  valuable  consideration, 
within  the  second  section  of  the  Act.  But  if  the  plea  had  con- 
tained such  a  statement,  it  would  have  amounted  to  an  argumen- 
tative denial  of  the  goods  being  the  plaintiff's.  The  second  section 
comes  by  way  of  proviso,  and  the  plaintiff,  if  he  can  bring  his  case 
within  it,  ought  to  make  it  the  subject  of  a  replication :  Thibault  v. 
Oibson(2)y  Washboum  v.  Buirows  (s),  Upton  v.  Bcusett  (4). 

Lastly,  the  plea  is  good  in  form,  for  it  does  not  amount  to  an 
argumentative  traverse  of  the  goods  being  the  plaintiff's.  If  the 
plaintiff  became  the  owner  of  the  goods  by  way  of  gift,  the  second 
section  does  not  apply.  The  plea,  therefore,  sufficiently  admits 
that,  at  the  time  of  the  seizure,  the  goods  were  the  plaintiff's.  The 
defendant  could  not  have  availed  himself  of  the  defence  set  up  in 
the  fourth  *plea,  under  a  traverse  of  the  goods  being  the  plaintiff's.  [  *627  ] 
The  property  in  the  goods  is  not  changed  by  the  distress  :  Samuel 
V.  Duke  (6).  The  plea  does  not  require  express  colour :  Doctor 
Leyfield's  case  (6). 

Cowling  was  heard  in  reply. 

Cur,  adv.  vidL 

The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  : 

This  case  was  argued  before  my  Lord  Chief  Baron  and  my 

(1)  49  R.  R.  696  (3  M.  &  W.  483).  (4)  Cro.  Eliz.  445. 

(2)  12  M.  &  W.  88.  (5)  3  M.  &  W.  622. 

(3)  74  R.  B.  605  (1  Ex.  107).  (6)  9  Co.  Rep.  405, 
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Williams  brothers  Alderson,  Martin,  and  myself,  at  the  sittings  in  last 
BoBBBTs.  Term.  The  declaration  was  in  trespass.  (His  Lordship,  after 
stating  the  pleadings,  proceeded :)  This  plea  admits  that  the  goods 
seized  were,  at  the  time  of  the  seizure,  the  goods  of  the  plaintiff,  as 
averred  in  the  declaration,  but  justifies  that  seizure  on  the  ground 
that  the  same  goods  had  been,  within  thirty  days  before,  fraudu- 
lently carried  off  by  the  tenant,  being  his  own  goods,  from  the 
demised  premises  to  prevent  a  distress  for  rent,  and  locked  up  on 
the  plaintiff's  close  ;  and  it  avers  the  locks  to  have  been  broken  in 
the  presence  of  a  constable. 

The  question  on  general  demurrer  is,  whether  this  plea  states  a 
good  prima  facie  case  within  the  enactment  of  the  11  Geo.  II.  c  19, 
s.  1.  We  think  it  does.  If  goods  of  the  tenant  are  fraudulently 
conveyed  away,  they  are  by  that  section  made  liable  to  a  distress 
within  the  period  of  thirty  days,  to  whatever  place  removed.  By 
the  general  terms  of  the  section,  liability  attaches  to  the  particular 
goods  themselves,  not  merely  so  long  as  they  continue  the  goods  of 
the  tenant ;  and  then  the  next  section,  which  states  by  way  of 
proviso  that  no  landlord  shall  take  or  seize  goods  as  a  distress, 
which  have  been  bond  fide  sold  for  a  valuable  consideration  to 
persons  not  privy  to  the  fraud,  operates  as  a  defeazance  of  the 
provisions  of  the  former  section,  and  takes  all  goods  so  sold  out  of 
[  *628  ]  its  operation.  *If  the  plaintiff  fell  within  that  category,  he  ought 
to  have  so  replied,  according  to  the  rules  of  pleading.  And  a 
reason  for  this  enactment  being  made  in  the  shape  of  a  proviso  is, 
that  the  plaintiff  knows  his  title  to  the  goods  better  than  the  land- 
lord ;  and  the  defendant  ought  not  to  be  called  upon  to  plead  as 
part  of  his  justification  that  they  were  not  so  sold.  In  the  absence 
of  such  a  replication,  the  plaintiff  must  be  taken  to  have  been  either 
merely  in  possession  of  the  goods,  or  a  bailee,  or  to  have  been  a 
donee  without  value ;  and  therefore  the  liability  of  those  goods  to 
distress  still  continued. 

But  it  was  then  contended,  that  the  plaintiff's  close  could  not  be 
entered,  and,  still  more,  his  locks  could  not  be  broken,  unless  he 
was  a  party  to  or  at  least  conusant  of  the  fraudulent  removal  of  the 
goods  ;  for  it  would,  it  was  said,  be  a  hardship  on  him  if  innocent, 
and  if  the  goods  were  locked  up  without  his  privity  or  knowledge 
in  his  close,  that  his  locks  should  be  broken ;  and  further,  that  it 
could  not  be  a  justifiable  act  to  break  open  his  gates  without  a 
previous  request  to  open  them ;  and  though  the  statute  in  express 
words  requires  neither  one  circumstance  nor  the  other,  one  or  both 
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must  by  implication  be  deemed  necessary,  on  the  plain  principles     wimjams 
of  justice.  ROBERT?. 

We  do  not  think  that  either  of  these  circumstances  were 
necessary  conditions  to  the  exercise  of  the  right  given  by  the 
statute.  According  to  the  ordinary  construction  of  the  words  they 
are  not  requisite,  nor  are  they,  we  think,  implied.  Though,  in 
some  cases,  it  might  be  just  to  require  both  circumstances,  in  the 
great  majority  which  occur  it  would  not  be  so ;  for,  generally,  goods 
fraudulently  removed  are  not  secreted  in  a  man's  close  or  house 
without  his  privity  or  consent.  The  Legislature  may  be  presumed 
to  have  had  this  in  their  contemplation :  ad  ea  qua  frequentius 
accidunt  jura  adaptantur.  The  remedy  against  the  fraud  of  tlie 
tenant  given  by  the  Act  is  a  stringent  one,  and  meant  to  be 
operative ;  and  if  it  were  made  a  ^condition  to  the  exercise  of  this  [  ^629  ] 
power,  that  the  landlord  should  prove  the  privity  of  the  person  in 
possession  of  the  goods,  it  mighfc  be  very  difficult  to  do  so,  or  to 
ascertain  that  within  the  period  allowed  to  distrain  ;  and  then  the 
remedy  would  be  of  little  value.  Again,  if  the  gate  of  a  field  could 
not  be  broken  open  without  a  previous  request  to  open  it,  it  may 
easily  be  conceived  that  a  great  impediment  would  be  interposed, 
by  the  necessity  of  searching  for  and  finding  the  occupier  in  order 
to  make  a  request ;  and  as  it  rarely  happens  that  the  occupier  of 
the  field  would  be  innocent,  the  statutory  provision  is  by  no  means 
on  the  whole  unjust,  and  the  presence  of  the  peace  officer  is  a 
protection  against  any  excess.  Besides,  if  the  plaintiff  were  really 
innocent  of  all  collusion  with  the  fraudulent  tenant  or  person 
placing  the  goods  on  his  close,  he  would  have  a  remedy  against 
that  person  for  the  damage  sustained  by  the  act  of  the  landlord. 
We  think  therefore  that  the  plea  is  good  on  general  demurrer. 

The  grounds  of  special  demurrer  are  also  insisted  on.  The  first 
ground  is,  that  the  statement  that  the  goods  were  those  of  the. 
tenant  is  inconsistent  with  the  allegation  in  the  declaration,  that 
they  were  the  plaintiff's,  and  so  an  argumentative  traverse;  and  if 
the  plea  admits  the  goods  to  be  the  plaintiff's,  then  the  right  to 
distrain  did  not  exist,  because  it  applies  only  to  cases  in  which  the 
tenant  removes  his  own  goods.  But  this  is  a  misapprehension. 
The  plea  admits  the  goods  to  be  the  plaintiff's  at  the  time  of  seizure, 
and  avers  that  they  were  the  tenant's  at  the  time  of  removal,  in 
which  there  is  no  inconsistency  whatever.  Both  may  be  perfectly 
true.  There  is,  therefore,  no  such  dilemma  as  suggested  in  the 
special  demurrer. 
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Williams  From  some  passages  in  the  judgment  of  Lord  Dbnhan,  in  tiie 
Roberts,  Queen's  Bench,  in  Fletcher  v.  MaiiUier  (1),  (if  the  report  be  correct), 
[  •630  ]  it  would  appear,  that  the  difference  between  the  *time  of  removal 
and  of  seizure  was  not  adverted  to;  but  the  case  itself  is  dis- 
tinguishable, as  the  plea  admitted  the  goods  at  the  time  of  seizure 
to  be  the  property  of  and  in  the  possession  of  the  tenant,  and  no 
colour  of  title  was  given  to  the  plaintiff ;  and  that  is  pointed  oat  as 
a  cause  of  special  demurrer,  and  also  relied  upon  in  the  judgment. 
Our  judgment  is  therefore  for  the  defendant. 

Judgment  for  the  defendant. 


1852.  DWYER  V.  COLLINS. 

^^'  (7  Ex.  63»—649 ;  S.  0.  21  L.  J.  Ex.  225 ;  16  Jur.  669 ;  19  L.  T.  186.)] 

[  ^^^  J  The  relation  of  attorney  and  client  prevents  the  former  from  difldodng 

any  communication  made  to  him  in  the  ordinary  course  of  his  employment, 
and  on  the  faith  of  the  confidence  which  the  client  reposes  in  his  l^al 
adviser.  But  the  privilege  does  not  extend  to  matters  of  fact,  which  the 
attorney  knows  by  any  other  means  than  by  confidential  oommunicaticms 
with  his  client,  though,  if  he  had  not  been  employed  as  attorney,  he 
probably  would  not  have  known  them. 

Thus,  in  an  action  on  a  bill  of  exchange,  to  which  the  defendant  pleaded 
that  the  bill  was  given  for  a  gaming  debt;  and  it  was  deposed,  that  the 
only  bill  which  had  been  given  by  the  defendant  was  that  upon  which  the 
action  was  brought ;  and,  after  a  request  then  made  to  the  plaintiff  to 
produce  the  bill,  the  plaintiff's  attorney  was  called  on  the  part  of  the 
defendant,  and  asked  whether  he  then  had  the  bill  with  him  in  Court: 
Held,  that  the  attorney  would  not  be  guilty  of  any  breach  of  professional 
confidence  in  answering  the  question,  and  that  it  was  admissible. 

The  true  principle  on  which  a  notice  to  produce  a  document  on  the  trial 
of  a  cause  is  required,  is,  not  to  give  the  opposite  party  notice  that  such  a 
document  will  be  used  by  a  party  to  the  cause,  in  order  to  enable  him  to 
prepare  evidence  to  explain  or  confirm  the  document,  but  is  merely  to  gire 
him  a  sufficient  opportunity  to  produce  it,  and  thereby  to  secure,  if  lie 
pleases,  the  best  evidence  of  the  contents ;  and  therefore,  where  a  document 
is  shown  to  be  in  court,  a  request  to  produce  it  immediately  is  sufficient 

This  v^bb  an  action  by  the  indorsee  against  the  acceptor  of  a  bill 
of  exchange :  to  which  the  defendant  pleaded,  inter  aUa^  that  the 
bill  was  given  for  a  gaming  debt.  On  the  trial,  before  the  Lobd 
Chief  Baron,  at  the  Middlesex  sittings  after  last  Term,  the  defen- 
dant proceeded  to  prove  his  plea ;  and  for  that  purpose  gave  evidence 
of  the  gaming,  and  swore  that  the  only  bill  he  ever  gave  to  the 
drawer  of  the  bill  which  was  declared  on,  was  by  way  of  payment 
of  the  debt  then  incurred.    The  defendant's  counsel,  being  required 

(1)  9Ad.&  £1.461. 
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to  prove  that  the  identical  bill  declared  upon  was  that  ^yhich  was  Dwyeb 
given  on  that  occasion,  called  for  the  bill,  which  the  plaintiff's  coluks. 
counsel  declined  to  produce.  The  defendant's  counsel  then  called 
as  a  witness  the  plaintiff's  attorney,  who  was  present  in  Court,  and 
asked  him  whether  he  had  the  bill  with  him.  The  plaintiff's 
counsel  objected  that  such  a  question  need  not  be  answered,  as  it 
would  be  a  breach  of  professional  confidence  to  do  so.  The  Lord 
Ghibf  Baron,  after  consulting  some  of  the  other  Judges  of  this 
Court — ^at  that  time  sitting  in  the  Exchequer  Chamber — decided 
that  the  question  must  be  answered.  The  attorney  having  admitted 
that  the  bill  was  in  his  possession  and  in  Court,  the  defendant's  counsel 
called  for  its  production ;  which  being  refused,  he  then  offered  to 
give  secondary  evidence  of  its  contents.  The  plaintiff's  counsel 
objected,  that  there  ought  to  have  been  a  previous  notice  *to  pro-  f  ^640  ] 
duce ;  and  the  Lord  Chief  Baron,  after  consulting  the  same  Judges, 
ruled  in  favour  of  the  defendant.  The  evidence  was  then  given, 
and  a  verdict  passed  for  the  defendant,  the  Judge  reserving  leave 
to  the  plaintiff's  counsel  to  move  to  enter  a  verdict  on  the  points 
made  at  the  trial.    On  a  former  day  in  this  Term, 

Humfrey  obtained  a  rule  nisi  accordingly.  He  cited  Ooodered 
V.  Armour  (i).  Cook  v.  Heai-n  (2),  Doe  d.  Gilbert  v.  Ross  (3),  and  1 
Stark,  on  Evidence,  404,  8rd  edit. 

Hawkins  {James  with  him)  showed  caused  (4) : 

First,  the  plaintiff's  attorney  was  not  exempt,  by  reason  of  any 
privilege,  from  answering  the  question  whether  he  had  the  bill  of 
exchange  then  with  him.  The  question  did  not  require  the  contents 
of  that  document  to  be  given.  If  he  had  been  asked  whether  his 
client  was  then  present  in  Court,  that  question  would  have  been 
admissible. 

Secondly,  the  notice  to  produce  the  bill  was  given  in  sufficient 
time,  as  it  was  shown  that  that  document  was  at  the  time  in  Court ; 
and  moreover,  no  excuse  whatever  was  given  for  its  non-production, 
for  the  plaintiff  relied  solely  upon  the  objection  that  the  notice  had 
not  been  given  in  due  time,  as  required  by  the  rules  of  practice. 
The  authorities  cited  on  the  part  of  the  plaintiff,  in  moving  for  this 
rule,  will  be  found  to  be  distinguishable  from  the  present  case.  *  * 

(1)  3  Q.  B.  956.  (4)  April  30,  before  Pollock,  0.  B., 

(2)  1  Moo.  &  Bob.  201.  Parke,  B.,  Piatt,  B.,  and  Martin,  B. 

(3)  56  B.  B.  639  (7  M.  &  W.  102). 
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DwYBB  In  Cook  V.  Heaiii  (i),  which  was  an  action  by  a  landlord  against  his 
Collins,  tenant,  the  defendant's  counsel,  in  order  to  show  that  the  defendant 
r  642  ]  had  paid  money  into  Court,  called  the  defendant's  attorney,  and 
asked  him  if  he  had  not  in  Court  the  rule  for  payment  of  money 
into  Court.  This  was  objected  to,  on  the  ground  that  no  notice  to 
produce  had  been  given,  or  aubpo^nd  duces  tecum  had  been  served 
on  the  attorney.  Pattbson,  J.,  refused  to  allow  the  question  to  be 
asked,  and  also  held,  that  a  notice  to  produce,  given  at  the  trial, 
would  not  be  in  time.  The  r.eport  proceeds  to  state,  that  Pattbson,  J., 
afterwards  informed  the  Court  in  banco  of  the  course  he  had 
adopted ;  and  that  Fabeb,  J.,  and  Taunton,  J.,  assented  to  it 

(Parkb,  B.  :  I  remember,  the  first  time  I  read  the  report  of  that 
case,  it  struck  me  that  there  must  be  some  misapprehension  on  the 
subject :  and,  at  the  time  I  made  a  note  of  it,  I  added  a  qiuere  to  it. 
The  question  really  turns  upon  the  principle  of  the  rule  on  which 
a  notice  to  produce  is  required.  In  Starkie  on  Evidence,  p.  40l» 
the  rule  is  laid  down  in  the  following  terms:  "Proof  that  the 
adversary  or  his  attorney  has  the  deed  or  other  instrument  in  Court 
does  not  supersede  the  necessity  of  notice ;  for  the  object  of  the 
notice  is  not  merely  to  enable  the  party  to  bring  the  instrument 
itself  into  Court,  but  also  to  provide  such  evidence  as  the  exigency 
of  the  case  may  require  to  support  or  impeach  the  instrument."  If, 
on  the  other  hand,  the  object  of  the  notice  is  to  require  the  produc- 
tion of  a  particular  document,  or,  in  case  the  document  is  not  pro- 
duced, to  authorise  the  party  giving  the  notice  to  give  secondary 
[  *643  ]  evidence  of  the  contents  of  that  document,  then  *all  that  is  necessary 
is  that  the  notice  should  be  given  in  sufficient  time  to  the  opposite 
party,  to  enable  him  to  be  ready  to  produce  the  document  at  the 
trial.  I  have  always  been  of  opinion  that  this  is  the  true  object  of 
the  notice ;  and  if  this  be  so,  the  inquiry  relating  to  the  suffi- 
ciency of  the  notice  is  a  simple  one ;  but  if  the  proposition  laid  down 
by  Mr.  Starkie  in  his  work  be  correct,  the  inquiry  would  often  be 
one  of  an  extremely  complicated  character ;  for  it  might  depend 
upon  the  nature  of  the  document  and  many  extrinsic  circum- 
stances.) 

In  the  present  case,  the  instrument  called  for  was  at  the  time  in 
Court,  and  no  excuse  was  given  for  not  producing  it. 

The  Court  then  called  upon 

(1)  1  Moo.  &  Bob.  201. 
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UdcM  (with  whom  was  Humfrey)  to  support  the  rule :  Dwyrr 

tr. 

First,  the  plaintiff's  attorney  was  exempted  from  answering  the  Collins. 
question,  whether  he  had  the  document  in  his  possession,  upon  the 
principle  that  it  was  intrusted  to  him  in  professional  confidence. 
In  Bate  v.  Kinsey  (i),  which  was  an  action  of  debt  for  rent  by  the 
assignee  of  the  reversion  against  the  assignee  of  the  term,  the 
plaintiff's  attorney,  who  had  been  called  to  prove  the  execution  of 
the  deed,  admitted,  on  cross-examination,  that  there  had  been 
another  deed  between  the  same  parties  relating  to  the  demised 
premises  executed  after  the  former,  and  that  he  had  that  deed  in 
Court ;  but  he  refused  to  produce  it,  relying  on  his  privilege.  The 
defendant,  without  having  given  a  previous  notice  to  produce  that 
deed,  then  offered  to  give  secondary  evidence  of  its  contents ;  and 
the  full  Court  held  that  such  evidence  was  improperly  rejected. 

(Parke,  B.  :  That  decision  proceeded  upon  the  ground  that  the 
defendant  was  not  entitled  to  use  as  secondary  evidence  that  which 
he  had  obtained  or  would  obtain  out  of  the  mouth  of  the  plaintiff's 
own  attorney ;  for  it  did  not  *appear  that  the  defendant  was  pre-  l  •6<4  ] 
pared  with  any  other  secondary  evidence,  and  an  attorney  cannot 
be  compelled  to  state  the  contents  of  his  client's  deed.  But  here 
the  attorney  is  not  required  to  state  the  contents  of  the  bill,  but  the 
simple  fact  merely  whether  or  not  he  has  the  instrument  with  him. 
In  Coates  v.  Birch  (2)  it  was  held,  that,  for  the  purpose  of  letting  in 
secondary  evidence,  the  attorney  of  the  hostile  party  may  be  asked 
whether  he  has  possession  of  a  document,  though  it  appears  that  he 
obtained  it  from  his  client  only  in  the  course  of  communication  with 
reference  to  the  cause.    That  appears  to  be  strictly  in  point.) 

Secondly.  The  notice  was  insufficient.  The  authorities  and  text 
writers  are  expressly  in  favour  of  the  plaintiff  upon  this  point. 
Cook  V.  Hearn^  if  correctly  reported,  is  a  decisive  authority.  In 
addition  to  the  passage  cited  from  Starkie  on  Evidence,  Fhillipps 
on  Evidence,  Vol.  1,  p.  425,  6th  edit.,  contains  the  following  passage : 
"  It  seems  now  to  be  the  better  opinion,  that  neither  party  will  be 
allowed,  either  in  an  examination  in  chief  or  in  a  cross-examination, 
to  inquire  into  the  contents  of  a  deed,  merely  because  the  opposite 
party  has  the  original  deed  in  his  possession  in  Court  at  the  time  of 
the  trial ;  and  the  opposite  party  may  object  to  such  parol  evidence 
of  the  contents,  on  account  of  his  not  having  received  a  previous 
(1)  1  Or.  M.  &  R.  38.  (2)  2  Q.  B.  252. 
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DwTEK       notice  to  produce  the  original."     Roe  d.  Haldane  v.  Han-ey  (i)  and 
Collins.      ^^^  d*  Wartney  v.  Grey  (2)  support  this  position. 

Hawkins,  on  being  asked  by  the  Court  if  he  had  anything  to 
add  in  opposition  to  the  rule,  referred  to  Sturge  v.  Buchanan  (3), 
Eicke  V.  Nokes  (4),  and  Bevan  v.  Waters  (5). 

Cur.  adv.  ruU. 

[  645  ]  The  judgment  of  the  Court  was  now  delivered  by 

Parke,  B.  (after  stating  the  facts  as  set  forth  at  the  commencement 
of  the  report,  his  Lordship  proceeded :) 

Mr.  Humfrey  obtained  a  rule  nisi  for  a  new  trial,  and  the  Court 
granted  it,  as  we  thought  the  subject  fit  to  be  more  fully  considered, 
notwithstanding  the  opinion  which  had  been  given  to  the  Lord  Chief 
Baron,  and  on  which  he  had  acted.  The  case  has  been  fully  argued 
at  the  Bar,  and  all  the  authorities  considered ;  and  we  are  of  opinion 
that  the  rule  ought  to  be  discharged.  We  do  not  propose  to  decide 
whether  the  defendant's  evidence  in  this  case,  that  no  other  bill  was 
given  to  the  drawer  than  one  for  this  gambling  debt,  superseded 
the  necessity  of  further  proof ;  nor  to  consider  the  question,  whether 
the  pleadings  themselves  give  as  much  notice  that  the  bill  will  be 
the  subject  of  inquiry  as  they  do  in  an  action  of  trover  for  a  written 
instrument,  where  a  notice  to  produce  is  unnecessary — it  having 
been  decided  by  the  Court  of  Queen's  Bench  in  Read  v.  Gamble  (6), 
and  in  Goodered  v.  Ai'mour(7),  and  followed  by  this  Court  in 
Lawrence  v.  Clark  (8),  that  in  a  case  like  the  present  the  pleadings 
do  not  give  constructive  notice.  We  wish  to  decide  this  .case  upon 
the  more  general  ground,  the  principal  subject  of  the  argument  at 
the  Bar.    There  are,  therefore,  two  questions  to  be  considered. 

First,  whether  the  plaintiff's  attorney  was  protected  from  answer- 
ing the  simple  question,  as  to  the  bill  being  in  his  possession  and 
in  Court. 

Secondly,  whether,  on  his  refusal,  it  was  competent  for  the 
defendant  to  give  secondary  evidence  of  its  contents,  no  previous 
notice  to  produce  having  been  given. 

We  are  of  opinion  that  the  ruling  of  my  Lord  Chief  Babon  was 
right,  on   both   questions.     The  relation  of   attorney  and  client 

(1)4  Burr.  2484.  (5)  33  B.  B.  692  (1  Moo.  &  Mai.  235). 

(2)  1  Stark.  283.  (6)  10  Ad.  &  EL  597,  n. 

(3)  50  R.  R.  o09  (10  Ad.  &  El.  598).  (7)  3  Q.  B.  96a 

(4)  1  Moo.  &  Mai.  303.  (8)   14  M.  &  W.  250. 
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prevents  the  former  from  disclosing  any  ^commanication  made  to      Dwtkr 
him  in  the  ordinary  coarse  of  his  employment,  and  on  the  faith  of  the     collikb] 
confidence  which  the  client  reposes  in  his  legal  adviser.    But  the      [  ^646  ] 
privilege  does  not  extend  to  matters  of  fact  which  the  attorney 
knows  by  any  other  means  than  confidential  communication  with 
his  client,  though,  if  he  had  not  been  employed  as  attorney,  he 
probably  would  not  have  known  them.    Thus,  he  may  prove  the 
client's  swearing  to  the  truth  of  an  answer  in  Chancery ;  and  his 
handwriting,  by  seeing  it  in  documents  prepared  by  him  in  the 
name  of  his  employer ;  in  the  same  way  he  may  prove  the  fact  that 
a  particular  document  is  then  in  his  possession  and  in  Court — for 
this  is  not  a  fact  professionally  communicated  to  him ;  though  of 
course  he  could  not  be  compelled  to  disclose  the  contents  of  any 
document  which  is  professionally  intrusted  to  him,  and  which  he  is 
acquainted  with  only  by  virtue  of  professional  confidence. 

That  the  privilege  of  an  attorney  does  not  extend  to  protect  him 
from  answering  whether  the  document  is  then  in  Court,  was  decided 
by  Bbst,  Ch.  J.,  at  Nisi  Prius,  in  Bevan  v.  Waters  (i).  In  Eicke  v. 
Noke8(2)f  Lord  Tbntbrdbn  permitted  a  clerk  of  the  defendant's 
attorney  to  be  asked,  whether  a  copy  of  a  bill  had  not  been  given  to 
him  by  the  defendant ;  and  the  Court  of  Queen's  Bench  decided,  in 
the  case  of  Coates  v.  Birch  (8),  that  an  attorney  might  be  asked 
whether  he  had  then  in  his  possession,  on  the  trial  and  in  Court,  a 
warrant,  though  he  said  he  had  no  documents  which  he  had  not 
received  from  his  client  in  the  course  of  their  professional  communi- 
cations. These  authorities  are  quite  satisfactory  to  us :  for  it  is 
obvious  that  the  answer  to  the  question  betrays  no  secret,  directly 
or  indirectly,  communicated  to  him  in  professional  confidence.  On 
the  other  hand,  some  authorities  were  cited  against  the  admissibility 
of  this  question.  The  first  is  Cook  v.  Heam  (4),  in  which  it  is  said 
that  Pattbson,  J.,  refused  to  *permit  the  question  to  be  put  with  [  •ei?  ] 
respect  to  a  rule  of  Court,  because  ''  no  notice  to  produce  had  been 
given :  "  and  he  also  decided,  that  a  notice  to  produce  then  was  too 
late ;  and  the  report  goes  on  to  state  that  the  coarse  adopted  was 
approved  of  by  Taunton,  J.,  and  myself,  in  the  following  Term.  It 
is  very  doubtful  from  the  report,  whether  the  question  was  disallowed 
by  Pattbson,  J.;  and,  so  far  as  I  am  concerned,  I  think  there 
must  be  a  mistake,  either  of  my  own  or  the  reporters,  as  it  is  at 
variance  with  the  opinion  I  have  always  had  on  that  point ;  and 

(1)  33  R  B.  692  (1  Moo.  A  Mai.  235).  (3)  2  Q.  B.  252. 

(2)  1  Moo.  &  Mai.  303.  (4)  1  Moo.  &  Rob.  201. 
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DwYKR  on  referring  to  my  MS.  note  of  the  motion  for  a  new  trial  in 
Collins.  Michaelmas  Term,  1882,  I  find  no  trace  of  such  a  circumstance. 
The  rule  was  moved  for  on  the  ground  that  it  appeared,  on  the 
cross-examination  of  the  plaintiff's  witness,  that  there  was  a  written 
agreement  or  lease,  which  was  not  produced,  and  the  rule  nisi  was 
granted,  suggesting  a  stet  proceasiLs.  This  case  is  by  no  means  a 
sufficient  authority,  and  no  other  was  cited  which  is  in  point,  nor 
are  we  aware  of  any.    This  objection  cannot  therefore  prevail. 

The    next   question  is,    whether,   the    bill   being   admitted  to 
be  in  Court,  parol  evidence  was  admissible  on  its  non-produc- 
tion by  the  attorney  on   demand,  or  whether  a  previous  notice 
to  produce    was    necessary.      On    principle,    the    answer    must 
depend  on  the  reason  why  notice  to  produce  is  required.     If  it 
be  to  give  his  opponent   notice  that  such  a  document  will  be 
used  by  a  party  to  the  cause,  so  that  he  may  be  enabled  to  prepare 
evidence  to  explain  or  confirm  it,  then,  no  doubt,  a  notice  at  the 
trial,  though  the  document  be  in  Court,  is  too  late.    But  if  it  be 
merely  to  enable  the  party  to  have  the  document  in  Court,  to  pro- 
duce it  if  he  likes,  and  if  he  does  not,   to  enable  the  opponent  to 
give  parol  evidence ;  if  it  be  merely  to  exclude  the  argument  that 
the  opponent  has  not  taken  all  reasonable  means  to  procure  the 
original,  which  he  must  do  before  he  can  be  permitted  to  make  use 
[  *6is  ]      of  secondary  evidence,  then  the  demand  of  ^production  at  the  trial 
is  sufficient.    We  are  not  able  to  find  a  trace  of  the  reason  sug- 
gested on  the  part  of  the  plaintiff,  until  it  is  mentioned  by  Mr. 
Starkie,  in  his  book  on  Evidence,  and  afterwards  by  Mr.  Taylor,  in 
his.    There  is  no  satisfactory  authority  which  appears  to  us  to 
support  such  a  position.     If  this  be  the  principle  on  which  notice  to 
produce  is  required,  it  is  a  solitary  instance,  we  believe,  in  the  law, 
prior  to  the  New  Bules,  of  its  being  necessary  for  one  party  to  give 
notice  of  the  evidence  which  the  other  means  to  adduce  against 
him.    If  this  be  the  true  reason,  the  measure  of  the  reasonable 
length  of  notice  would  not  be  the  time  necessary  to  procure  the 
document,  a  comparatively  simple  inquiry,  but  the  time  neceasai? 
to  procure  evidence  to  explain  or  support  it,  a  very  complicated 
one,  depending  on  the  nature  of  the  plaintiff's  case,  and  the  docu* 
ment  itself  and  its  bearing  on  the  cause ;  and  in  practice  such 
matters  have  never  been  inquired  into,  but  only  the  time,  with 
reference  to  the  custody  of  the  document,  and  the  residence  and 
convenience  of  the  party  to  whom  notice  has  been  given,  and  tbe 
like.     We  think  the  plaintiff's  alleged  principle  is  not  the  true  one 
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on  which  notice  to  produce  is  required,  but  that  it  is  merely  to  give       Dwtir 
a  sufficient  opportunity  to  the  opposite  party  to  produce  it,  and      Collins. 
thereby  to  secure,  if  he  pleases,  the  best  evidence  of  the  contents  ; 
and  a  request  to  produce  immediately  is  quite  sufficient  for  that 
purpose,  if  it  be  in  Court.    With  this  view  the  opinion  of  our  brother 
Alderson  accords,  as  reported  in  Lawrence  v.  Clark  (1).     There  is 
no  case  in  support  of  the  plaintiff's  position,  except  that  of  Cook  v. 
Heai-n,  above  referred  to,  which  we  think,  for  the  reasons  given 
before,  quite  insufficient ;  and  a  case  of  Exall  v.  Partridge^  said  to 
have  been  quoted  by  the  late  Lord  Abinobb  when  at  the  Bar, 
mentioned  in  the  report  of  Doe  d.   Wartney  v.  Gf/ey(2),  but  not 
reported  elsewhere,  *in  which  Lord  Ebnyon  is  said  to  have  told  the      [  *^^^  J 
attorney  that  he  need  not  produce  the  instrument,  which  had  a 
subscribing  witness,  unless  he  had  notice  in  time  to  enable  him  to 
produce  the  attesting  witness.    There  is  probably  a  mistake  in  this, 
as  the  party  requiring  the  document  would  have  been  bound,  if  it 
were  produced,   to  call   the  subscribing  witness,  unless  in  the 
excepted  case  where  the  party  producing  it  claimed  title  under  it. 
This  case  cannot  be  relied  upon.    In  the  case  of  Doe  v.  Grey  itself, 
it  did  not  appear  that  the  attorney  had  received  the  notice  to  pro- 
duce, which  the  night  before  was  served  upon  his  wife,  or  had  the 
lease  itself  in  Court  on  the  trial.    Nor  does  that  fact  appear  in 
either  of  the  cases  of  Head  v.  Gamble  and  Lawrence  v.  Clark,  before 
referred  to ;  the  expression,  that  the  counsel  refused  to  produce,  is 
not  equivalent,  and  the  fact  is  not  so  proved.     We  think  that  the 
rule  must  be  discharged ;  and  it  would  be  some  scandal  to  the 
administration  of  the  law  if  the  plaintiff's  objection  had  prevailed. 

Rvle  discharged. 


riT 


The  justices  of  BEDFORDSHIRE   v.   ST.  PAUL,  I862. 

BEDFORD.  '^^J^L^^' 

(7  Ex.  650—667 ;  S.  C.  21  L.  J.  M.  0.  224 ;  19  L.  T.  112.)  [  660  ] 

Three  houses,  situated  beyond  the  actual  wall  of  a  county  gaol,  but 
within  its  precincts,  were  appropriated  to  the  occupation  of  the  governor 
and  of  two  of  the  warders  of  the  gaol,  respectively,  and  they  inhabited 
these  houses  solely  as  officers  of  the  gaol.  The  house  of  the  governor  had 
an  internal  communication  with  the  gaol,  but  the  other  houses  had  no 
communication  with  it,  except  by  means  of  the  principal  entrance  of  the 
gaol :  Held,  that  the  occupier  of  each  of  these  houses  was  exempt  from 
liability  to  be  assessed  to  the  poor  rate,  on  the  ground  that  the  houses  were 
virtually  part  and  parcel  of  the  gaol. 

On  the  hearing  of  a  special  case  in  an  appeal  stated  for  the  opinion  of  one 
(1)  14  M.  &  W.  263.  (2)  1  Stark.  283. 
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of  the  superior  Courts,  under  the  Quarter  Sessions  Act,  1849  (12  &  13  Yict. 
c.  45) ,  s.  11 ,  the  counsel  for  the  party  in  support  of  the  rate  is  entitled  to  begin. 
Upon  such  hearing,  the  Court  refused  to  hear  more  than  one  oonnsri 
upon  either  side. 

This  was  a  special  case,  stated  for  the  opinion  of  this  Court, 
under  the  12  &  18  Vict.  c.  45,  with  the  consent  of  the  parties,  under 
an  order  of  Mabtin,  B. 

It  was  an  appeal  against  a  rate  and  assessment  for  the  relief  of 
the  poor  of  the  parish  of  St.  Paul,  in  the  borough  of  Bedford,  in  the 
county  of  Bedford,  and  for  other  purposes,  made  the  5th  of  May, 
1851,  after  the  rate  of  6d.  in  the  pound. 

Against  this  assessment  the  appellants  duly  gave  notice  of  appeal, 
on  the  following  grounds,  viz. : 

That  each  of  the  houses  in  the  rate  mentioned,  for  which  the  said 
G.  Forster,  J.  Parsons,  ond  J.  Ferris  are  respectively  rated  as 
occupiers,  is  parcel  of  the  gaol  of  the  county  of  Bedford.  That  each 
of  the  said  parties  inhabits  the  house,  as  occupier  of  which  he  is 
rated  in  the  rate,  solely  as  an  officer  of  the  said  gaol,  and  in 
compliance  with  certain  regulations  relating  thereto,  theretofore 
adopted  and  certified  according  to  law  for  the  management  thereof, 
and  is  not  further  or  otherwise  an  occupier  of  the  house  so  by  him 
inhabited  as  aforesaid.  That  the  gaol  and  houses  respectively  were 
not,  and  are  not,  liable  to  be  rated  or  assessed  in  or  by  the 
said  rate. 

Forster  was  at  the  time  of  making  the  rate  the  governor,  *and 
Parsons  and  Ferris  were  the  warderF,  of  the  gaol  and  house  of 
correction  of  the  said  county.  The  parish  of  St.  Paul  is  situated 
within  the  borough  of  Bedford,  which  has  a  recorder,  and  to  which 
a  separate  commission  and  a  separate  Court  of  Quarter  Sessions  of 
the  peace  have  been  granted ;  and  the  jurisdiction  of  the  justices  of 
the  borough  is  independent  and  exclusive  of  that  of  the  justices  of 
the  said  county;  and  the  appointment  of  the  overseers  in  the 
appeal,  by  whom  the  said  rate  was  made,  was  by  the  justices  of  the 
borough  only,  and  not  by  the  justices  of  the  county. 

Previously  to  the  year  1848,  the  governor  had  his  dwelling-house, 
and  the  officers  of  the  gaol  had  their  apartments,  within  the  gaol. 
In  the  year  1848  the  gaol  was  rebuilt,  in  conformity  with  plans 
submitted  to  and  approved  by  her  Majesty's  Principal  Secretary  of 
State  for  the  Home  Department ;  and  under  his  express  direction, 
the  houses  now  occupied  by  the  governor  and  the  warders  were 
then  purposely  so  ^constructed  as  not  to  adjoin  any  portion  of  the 
gaol  or  house  of  correction  in  which  prisoners  are  confined.     Those 
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portions  of  the  gaol  and  bouse  of  correction  in  which  prisoners  are  Justices  or 
confined  stand  on  an  area  surrounded,  except  as  shown  on  the  plan  bhirk^ 
to  the  case  annexed,  by  a  high  wall,  which  is  at  some  distance  in 
every  part  from  the  buildings  within.  The  house  occupied  by  the 
governor,  and  in  respect  of  which  he  was  rated,  was  at  the  left-hand 
side  of  the  prison  gateway,  and  the  front  door,  which  is  the  ordinary 
entrance,  opens  on  the  public  street,  and  the  house  is  on  the  outside 
of  the  wall.  The  wall  and  the  back  wall  of  the  house  are  in  the 
same  line,  and  the  house  projects  forwards  from  such  line,  with  its 
side  walls  at  right  angles  to  it.  The  house  communicates,  by  an 
outlet  through  the  back  wall,  with  the  area.  The  house,  in  pur- 
suance of  the  directions  of  the  Secretary  of  State,  was  originally 
built  without  any  outlet  through  the  back  wall,  or  otherwise  from 
within  it,  into  *the  area ;  and  the  outlet  had  some  time  subsequently 
been  made  by  direction  of  the  justices  appellants,  at  the  special 
request  of  Forster,  to  facilitate  his  access  to  the  area  and  the 
buildings  within  the  same ;  and  until  that  time  there  was  not  any 
means  of  access  to  the  area  and  buildings  within  it,  except  through 
the  public  entrance. 

The  two  houses  in  respect  of  which  Parsons  and  Ferris  were  rated, 
stand  on  the  right-hand  side  of  the  prison  gateway.  They  had  one 
common  outer  door  in  front,  which  opened  on  the  public  street,  in 
like  manner  as  in  the  house  occupied  by  Forster.  Though  at  the 
time  of  making  the  rate  they  were  internally  two  distinct  houses, 
in  external  appearance  they  are  one  house,  precisely  corresponding 
with  the  house  on  the  left-hand  side  of  the  prison  gate- way,  in 
respect  of  which  Forster  is  rated.  They  are  situate,  in  reference  to 
the  wall,  in  precisely  the  same  way  as  the  house  of  Forster,  except 
that  they  still  continue  to  be,  as  originally  built,  without  any  outlet 
through  the  back  wall,  or  otherwise,  from  within  the  houses  or 
either  of  them  into  the  area. 

At  the  time  of  the  making  of  the  rate,  Forster  was  in  the  exclusive 
occupation  and  enjoyment  of  the  said  house  in  respect  of  which  he 
is  rated,  with  his  wife,  family,  and  servants.  And  Parsons  and 
Ferris  were  also  inihe  exclusive  occupation  and  enjoyment  of  the 
two  other  houses,  in  respect  of  which  they  were  rated,  with  their 
respective  wives  and  families ;  and  each  of  the  said  houses  is,  to  all 
external  appearance,  a  private  house  opening  in  front  upon  the 
public  street.  The  space  in  the  angle  between  the  first-mentioned 
wall  at  its  extreme  left,  and  the  extreme  left  of  the  house  occupied 
by  Forster,  is  enclosed  by  a  low  wall.    The  space  between  the 
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left-hand  side  of  the  prison  entrance  and  the  extreme  right  of  the 
house  occupied  by  Porster  is  enclosed  by  a  low  wall.  And  two  similar 
spaces  on  either  side  of  the  houses  occupied  by  Parsons  and  Ferris 
respectively  are  in  like  manner  enclosed  by  a  low  wall.  *The  spaces 
enclosed  by  the  same  low  wall  formed,  at  the  time  of  the  making  of  the 
rate,  yards,  which  are  easements  to  the  houses  of  Forster  and  of 
Parsons  and  Ferris  respectively  ;  those  on  the  left-hand  side  of  the 
prison  gateway  are  exclusively  occupied  and  enjoyed  by  Forster,  with 
the  house  there.  Of  those  on  the  right-hand  side  of  the  prison  gateway, 
one  is  exclusively  occupied  and  enjoyed  by  Parsons,  with  one  of  the 
houses  there ;  the  other  by  Ferris,  with  the  other  of  the  hoases  there. 

The  regulations  which  are  acted  on  in  the  said  prison  were 
recommended  by  the  said  Secretary  of  State,  and  adopted  by  the 
said  justices,  appellants,  and  among  these  are  the  following,  viz. — 

Bule  21.  The  Governor. — He  shall  not  be  under-sheriff  or 
bailiff,  nor  concerned  in  any  occupation  or  trade ;  he  is  not  to  sell 
or  let  (nor  is  any  person  in  trust  for  him  to  sell  or  let),  or  have  any 
benefit  from  the  sale  or  letting  of  any  article  to  or  dealing  with  any 
prisoner;  he  shall  not  let  for  hire  to  any  person  any  room  or  por- 
tion of  the  residence  allotted  to  him  in  the  gaol,  nor  any  room 
or  ground  belonging  to  the  gaol ;  he  shall  not  directly  or  indirectly 
have  any  interest  in  any  contract  or  agreement  for  the  supply  of  the 
prison.  He  shall  see  that  the  provisions  of  this  rule  are  enforced 
on  all  other  officers  of  the  prison  ;  and  that  no  officer  at  any  time 
receive  any  money,  fee,  or  gratuity  of  any  kind,  on  or  for  the 
admission  of  any  visitor  to  the  prison  or  to  the  prisoners. 

Bule  24.  He  shall  reside  in  the  prison,  and  he  shall  not  be 
absent  from  it  for  a  night  without  permission  in  writing  from  a 
visiting  justice ;  and  his  leave  of  absence,  with  the  name  of  the 
visiting  justice  granting  it,  shall  be  entered  in  his  journal ;  but  if 
absent,  without  leave,  a  night  from  unavoidable  necessity,  he 
shall  state  the  fact  and  cause  of  it  in  his  journal. 

Bule  82.  He  shall  visit  and  inspect  every  ward,  cell,  yard,  and 
division  of  the  prison,  and  see  every  prisoner  once  at  *lea8t  in  every 
twenty-four  hours;  and  in  default  of  such  daily  visits  and  inspec- 
tions, he  shall  state  in  his  journal  how  far  he  has  omitted  them, 
and  the  cause  thereof.  He  shall  at  least  once  a  week  go  through 
the  prison  at  an  uncertain  hour  of  the  night,  which  visit,  with  the 
hour  and  state  of  the  prison  at  the  time,  he  shall  record  in  his 
journal.  When  visiting  the  female  prison,  he  shall  be  attended  by 
the  matron  or  some  other  female  officer. 
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Bule  85.  He  shall  direct  that  the  prison  be  locked  for  the  night  Justiobs  of 
and  the  keys  of  the  outer-gate  be  delivered  to  him  at  ten  o'clock 
each  night ;  and  that  a  report  be  then  made  to  him  whether  the 
officers  resident  in  the  prison  are  all  present.  He  shall  keep  the 
keys  until  the  hour  of  unlocking  in  the  morning,  and  shall  not  allow 
ingress  or  egress  between  the  hour  of  locking  at  night  and  unlock- 
ing in  the  morning,  except  to  the  chaplain  and  medical  officer ;  and 
in  special  cases,  the  latter  to  be  entered  in  the  governor's 
journal. 

Bule  107.  Subordinate  officers,  male  and  female. — They  shall 
strictly  conform  to  the  rules  of  the  prison,  obey  the  directions  of 
the  governor,  and  assist  him  in  maintaining  order  and  discipline. 
And  Bule  111.  They  shall  not  be  absent  from  the  prison  without 
leave  from  the  governor  ;  on  going  out  with  permission  or  on  duty, 
they  shall  leave  their  keys,  instruction-book,  and  report-book  in  the 
governor's  office. 

The  governor  and  warders  had  the  occupation  of  their  said  respec- 
tive houses  only  in  respect  that  they  are  respectively  such  officers 
as  aforesaid ;  and  the  accommodation  a£fbrded  by  the  houses 
respectively  to  them  and  their  families,  is  not  more  than  was  proper 
and  convenient  for  persons  having  the  duties  of  the  said  offices  to  per- 
form ;  and  the  constant  residence  of  the  said  officers  within  the  said 
houses  respectively  is  an  important  part  of  their  respective  duties. 

The  question  for  the  decision  of  the  Court  was,  whether  *Forster, 
Parsons,  and  Ferris,  or  either  of  them,  was  liable  to  be  rated  to  the 
poor  of  the  said  parish  in  respect  of  their  occupancy  of  the  said 
houses.  If  they  were  not,  the  assessment  was  to  be  amended  by 
striking  out  that  portion  of  it  set  out  in  the  case ;  if  otherwise,  that 
portion,  or  such  part  of  it  as  the  Court  should  adjudge,  was  to 
remain.  In  either  case  such  costs  were  to  be  paid  as  the  Court 
should  adjudge;  ond  judgment  was  to  be  entered  by  the  Court  of 
Quarter  Sessions  accordingly. 


[  ♦ess  ] 


Tozer,  for  the  appellants,  claimed  the  right  to  begin. 


Worlledgef  (with  whom  was  if.  Mills)  for  the  respondents : 

The  question  for  the  opinion  of  the  Court  is  submitted  under  the 
12  &  18  Vict.  c.  45,  by  which  parties  to  appeals  may  state  a  case 
for  the  decision  of  one  of  the  superior  Courts.  There  is  therefore 
no  decision  of  the  Court  below,  and  the  respondents  are  bound  to 
show  that  the  appellants  are  liable. 
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Per  Curiam  : 

The  respondentB  are  entitled  to  begin,  as  the  affirmative  lies  upon 
them. 

WorUedge : 

The  houses  in  question  are  liable  to  be  rated  to  the  relief  of  the 
poor.  The  48  Eliz.  c.  2,  imposes  such  a  liability  upon  all  property 
in  a  parish,  and  the  appellants  are  liable  to  the  rate  unless  they  can 
establish  an  exemption  from  that  common  liability.  The  appellants 
will  rely  upon  the  case  of  Reg.  v.  Shepherd  (i),  on  the  ground  that  the 
houses  which  they  occupy  are  parcel  of  the  county  gaol.  But,  in 
the  case  referred  to,  the  gaoler's  house  was  situate  within  the  walls 
of  the  gaol  itself,  and  for  that  reason  was  held  to  be  exempt  from 
the  rate.  But  these  houses  are  not  within  the  prison  walls.  It  is 
clear  that,  if  *the  appellants  had  resided  in  another  part  of  the 
town,  at  some  distance  from  the  gaol,  their  residences  would  have 
been  rateable.  It  may  be  further  argued,  that  the  appellants  have 
an  occupation  beyond  what  their  duties  require.  The  case  finds 
that  the  governor  and  warders  were  in  the  exclusive  occupation  of 
these  premises.  In  Reg,  v.  Shepherd  the  occupation  by  the  party 
was  only  as  governor,  and  the  accommodation  was  not  more  than 
was  proper  and  convenient  for  such  occupation.  In  Rex  v.  Terrott  (2), 
the  commanding  officer  in  barracks  had  distinct  apartments  allotted 
to  him,  one  in  particular  for  transacting  the  business  of  the  regiment, 
and  the  others  fitted  up  for  the  accommodation  of  himself  and  his 
family,  containing  a  kitchen  and  other  offices,  and  a  stable  yard  and 
garden ;  and  it  was  held  that  he  was  rateable,  having  a  beneficial 
enjoyment  of  the  premises  beyond  his  necessary  accommodation  as 
an  officer  for  the  purpose  of  public  service.  So,  in  the  cases  of 
Hampton  Court  Palace ^  Rex  v.  Pomonby  (8),  it  was  held  that  the 
occupiers  of  apartments  in  that  palace  were  rateable  to  the  poor  in 
respect  of  the  apartments  held  by  them  by  permission  of  the 
Crown. 


(Alderson,  B.  :  I  think  that  the  decision  in  Reg.  v.  Shepherd  is 
excellent  sense,  and  that  it  settles  the  present  question.  If  a  house 
be  such  as  to  be  necessarily  occupied  by  a  public  officer  in  the  per- 
formance of  his  duties,  he  is  not  rateable  to  the  poor.  Here  the 
justices  have  set  apart  these  houses  for  the  occupation  of  the 

(1)  55  R.  E.  241  (1  Q.  B.  170).  (3)  61  E.  R.  128  (3  Q,  B.  14). 

(2)  7  B.  B.  502  (3  East,  606). 
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governor  and  warders,  who  are  engaged  in  daties  within  the  very  Justices  of 
walla  of  the  prison.     The  qaestion  with  respect  to  the  governor       shirf 

appears  to  me  not  to  admit  of  a  doubt ;  and  the  simple  fact,  that  the  g^  p^^^ 

hoases  of  the  warders  have  no  direct  communication  with  the  prison,  Brdfoud. 
does  not  make  any  material  difference. 


Pollock,  C.  B.  :  The  occupation  of  the  gaoler  may  in  one  sense 
of  the  term  be  exclusive.  But  the  justices  may  at  all  times  ^enter 
these  houses  to  satisfy  themselves  as  to  the  nature  of  the  occupation. 
The  houses  are  open  to  them,  as  forming  part  and  parcel  of  the 
gaol.) 

Mills  applied  to  be  also  heard  for  the  respondents;  but  the 
CouBT  said,  that  they  would  not  hear  more  than  one  counsel  on 
either  side. 

Tozer  (with  whom  was  Pearse),  contra^  was  not  called  upon, 
but  he  applied  for  costs. 

Per  Curiam  (i) : 

The  rate  cannot  be  supported.  Reg.  v.  Shepherd  governs  the  pre- 
sent case.  The  question  is  between  the  county  justices  and  the 
parish  authorities,  and  the  latter  are  wrong,  and  must  pay  the 
penalty  in  the  shape  of  costs. 

Rate  to  be  amended  accordingly,  with  casta  {?). 


[  ♦667  ] 


DANSON  V.   LE   CAPELAIN  and   STEELE. 

(7  Ex.  667—668  ;  S.  0.  21  L.  J.  Ex.  219.) 

The  goyemor  of  a  prison,  in  compliance  with  an  order  of  the  visiting 
justices,  refused  to  allow  the  process  of  this  Court  to  be  served  upon  a 
prisoner  undergoing  a  criminal  sentence.  The  Court  granted  a  rule  niai 
for  an  attachment  against  the  governor,  on  the  condition  that  the  rule  was 
not  to  be  served  or  acted  upon,  unless  he  persisted  in  refusing  to  allow 
service. 

Hall  moved  for  a  rule,  calling  on  the  governor  of  Cold  Bath 
Fields  Prison  to  show  cause  why  an  attachment  should  not  issue 
against  him,  for  not  permitting  process  of  this  Court  to  be  served 
upon  one  of  the  defendants,  who  was  in  the  prison  undergoing  a 


(1)  Pollock,  C.  B.,  Aldebson,  B., 
and  Mabtent,  B. 

(2)  Pabkb,  B.,  entered  the  Court  at 
th6  conclusion  of  the  case,  and  stated 


that  he  agreed  with  the  decision  of  the 
Court,  and  thought  that  the  question 
did  not  admit  of  a  doubt. 


1852. 
May  6. 
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Lb 
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criminal  sentence.  It  appeared,  by  the  affidavit  of  the  plaintiff's 
attorney  in  the  cause,  that  he  had  applied  to  the  governor  of  the 
prison  for  permission  to  serve  the  defendant  Le  Gapelain  ;  bat  that 
he  was  refused,  on  the  ground  that  the  visiting  magistrates  of  the 
prison  had  passed  a  resolution  not  to  permit  any  prisoner  to  be  served 
with  any  legal  process  whilst  undergoing  sentence  of  imprisonment. 
It  is  submitted,  that  the  claimant  of  a  debt,  who  seeks  to  serve 
a  prisoner  in  custody  with  civil  process,  in  the  absence  of  all  fraud 
on  his  part  and  collusion  with  the  prisoner,  is  improperly  and 
illegally  precluded  from  so  doing.  It  may  be  that  the  resolution  of 
the  justices  was  framed  with  a  view  of  defeating  practices  resorted 
to  in  abuse  of  the  process  of  the  superior  Courts,  whereby  the  friends 
of  prisoners  might  improperly  obtain  access  to  them. 

(Pollock,  G.  B.  :  The  regulation  might  have  the  effect  of  depriving 
suitors  of  their  remedy.) 

A  plaintiff,  in  a  suit  where  the  debt  is  joint,  and  where  one  of  the 
defendants  is  in  prison  for  some  criminal  offence,  might  find  great 
difficulties  in  proceeding  *with  his  demand.  This  application  is  not 
without  precedent.  In  Williayns  v.  Smith  and  another  (i),  where  one 
of  two  defendants  was  in  custody  on  a  criminal  charge,  the  Court 
allowed  him  to  be  brought  up  to  be  charged  with  a  declaration. 
And  in  Coppin  v.  Gunner  (2),  where  the  defendant  was  in  custody 
under  sentence  of  transportation,  the  Court  of  Sing's  Bench  per- 
mitted the  plaintiff  to  serve  the  defendant  with  a  latitat,  to  entitle  the 
plaintiff  to  file  common  bail  for  him  if  he  did  not  cause  an  appearance 
to  be  entered.  The  report  concludes  in  the  following  terms :  ''  It 
being  no  prejudice  to  the  gaoler,  and  there  being  no  reason  that 
the  defendant  should  not  pay  his  debts  if  the  plaintiff  could  recover 
and  find  effects,  he  undertaking  not  to  sue  execution  against  the 
person  of  Gunner,  and  that  consent  being  made  part  of  the  mle." 
It  is  apprehended  that  the  gaoler  would  comply  with  the  plaintiff's 
request  if  the  Court  should  express  an  opinion  in  favour  of  this 
application. 

(Parks,  B.  :  The  difficulty  here  is,  that  the  governor  is  not  an 
officer  of  this  Court.) 

Pollock,  C.  B.  : 

I  think  that  the  regulation  is  an  interference  with  the  rights  of 
(1)  1  DowL  703.  (2)  2  Ld.  Eay.  1572. 
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the  subject.  The  plamtiff  may  take  a  rule  nisi  for  an  attachment ; 
but  it  must  not  be  served  or  acted  upon  unless  the  governor  should 
persist  in  refusing  to  permit  service* 


The  rest  of  the  Court  (i)  concurred* 


Rule  nisi  accordingly  (2)* 


DansgIi 

V, 

Le 

CAPELAINi 


LYTH  V.  ATJLT  and  WOOD. 

(7  Ex.  669—675  ;  S.  0.  21  L.  J.  Ex.  217 ;  19  L.  T.  124*) 

The  acceptance  by  a  creditor  of  the  sole  and  separate  liability  of  one  of 
two  or  more  joint  debtors,  is  a  good  consideration  for  an  agreement  to 
discharge  all  the  other  debtors  from  liability. 

This  was  an  action  of  debt  brought  by  the  plaintiff,  Margaret 
Lyth,  against  the  defendants,  in  the  Manchester  Borough  Court  of 
Becord,  established  under  the  8  &  9  Yict.  c.  cxlv.  The  first  count  of 
the  declaration  was  for  501.  for  goods  sold  and  delivered ;  and  the 
second  count  was  on  an  account  stated. 

The  defendant  Ault  pleaded  three  pleas.  The  second  plea  stated, 
in  substance,  that  the  account  stated  in  the  second  count  was  stated 
of  the  debt  in  the  first  count,  (identifying  them) ;  and  that,  at  the 
time  the  debt  was  incurred  by  the  defendants  to  the  plaintiff,  the 
defendants  carried  on  business  as  partners  together,  and  the  goods 
were  purchased  from  the  plaintiff  by  the  defendants  as  such  partners, 
to  wit,  for  the  purposes  of  their  said  business,  and  not  otherwise ; 
and  the  debt  was  incurred  by  the  defendants  as  such  partners  as 
aforesaid,  and  not  otherwise ;  and  that  afterwards,  to  wit,  &c.,  the 
defendant  Ault  was  about  to  retire  from  the  partnership,  and  the 
partnership  business  was  thereafter  intended  to  be  carried  on  by 
the  defendant  Wood  alone ;  of  all  which  the  plaintiff  then  had  notice; 
and  thereupon,  by  an  agreement  then  made  between  the  plaintiff 
and  the  defendants,  it  was  agreed  that  the  plaintiff  should  then  and 
there  be  paid  the  sum  of  12/.  in  part  payment  of  her  debt,  and  in 
satisfaction  and  discharge  of  the  sum  of  12Z.,  part  thereof ;  and  that 
the  plaintiff  should  relinquish  and  abandon  her  claim  against  the 
defendant  Ault  for  the  residue  of  the  said  debt ;  and  that  the  defen- 
dant Wood  should  become  solely  and  separately  liable  to  pay  the 
plaintiff  the  said  residue  of  her  said  debt ;  and  that  the  plaintiff 
should  and  would  accept  and  take  the  defendant  Wood  alone  as  her 
debtor  for  the  said  residue  of  the  said  debt,  instead  of  the  defendants 


I861I. 

Afay  5. 


(1)  Parks,  B.,   PLArr, 
Mabtdt,  B. 
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B.,    and         (2)  Service  was  afterwards  allowed, 
and  the  matter  did  not  proceed  further. 
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lyth  jointly,  and  should  have  no  further  claim  against  the  defendant 
Au^LT.  *Ault  in  respect  of  the  said  residue  of  the  said  debt ;  and  that 
L  *ti70  ]  accordingly  thereupon,  in  pursuance  of  the  said  agreement,  and  in 
consideration  of  the  premises,  the  plaintiff  was  paid  by  the  defen- 
dants, and  did  accept  from  them,  the  said  sum  of  12/.  in  part  payment 
of  the  said  debt,  and  in  full  satisfaction  and  discharge  of  the  said  sum 
of  12/.,  part  thereof ;  and  the  defendant  Wood  promised  the  plaintiff 
to  pay  her  on  request  the  said  residue  of  the  said  debt,  and  to  become 
solely  and  separately  liable  therefore ;  and  the  plaintiff  then  accepted 
the  defendant  Wood  alone  as  her  debtor  for  the  said  residue  of  the 
said  debt,  and  did  wholly  relinquish  and  abandon  her  said  claim 
against  the  defendant  Ault  for  the  said  residue.    Verification. 

The  plaintiff  replied  to  the  second  plea  by  traversing  the 
agreement  therein  stated. 

At  the  trial,  in  the  borough  court,  the  issues  raised  by  the  first 
and  third  pleas  were  found  for  the  plaintiff,  but  the  defendant  had 
a  verdict  upon  the  second  plea. 

Cowling  now  moved  for  a  rule  calling  on  the  defendant  to  show 
cause  why  judgment  should  not  be  entered  for  the  plaintiff 
upon  the  second  issue  non  obstante  veredicto  (i) : 

The  agreement  of  the  plaintiff  to  accept  the  sole  liability  of  one 
of  two  debtors  in  lieu  of  the  liability  of  both  is  without  considera- 
tion, and  is,  therefore,  a  mere  nvduvi  pactum.  The  situation  of  the 
plaintiff  was  neither  bettered  nor  in  any  degree  altered  by  the 
arrangement  upon  which  this  plea  is  founded ;  for,  after  she  had 
entered  into  it  she  had  the  security  of  one  debtor  only,  whereas, 
prior  to  it,  she  had  the  benefit  of  the  security  of  both. 

(Parke,  B.  :  The  plaintiff  agrees  to  take  the  security  of  one 
partner  instead  of  that  of  both.  She  is  at  liberty  to  enter  into 
•071  ]  *that  arrangement,  for  the  Court  cannot  inquire  into  the  value  of 
the  consideration.  If  there  be  any  consideration  whatever,  it  will 
support  an  agreement.  Now,  although  10/.  would  be  no  satisfaction 
for  a  debt  of  100/.,  yet  an  article  of  much  less  value  than  10/.  may 
be  given  and  received  in  satisfaction  of  such  a  debt.  It  may 
at  first  appear  paradoxical,  but  the  sole  responsibility  of  one  of 

(1)  By  the  48th  section  of  the  8  &  9  not  be  a  new  trial,  or  why  judgment 

Vict.  c.  cxlv.,  a  plaintiff  or  defendant  should  not  be  entered  for  the  plaintiff 

may  move  the  superior  Court  for  a  or  defendant,  as  the  case  may  be. 
rule  to  show  cause  why  there  should 
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many  partners  may  be  of  greater  value  than  that  of  all,  for  you        Lyth 
may  thereby  obtain  the  security  of  his  real  and  personal  estate.  ault. 

Pollock,  C.  B.  :  The  exchange  may  be  of  great  advantage  to  the 
creditor,  for  it  may  be  much  more  desirable  to  have  the  sole 
security  of  a  rich  old  man  than  the  joint  security  of  the  old  man 
and  of  a  young  man  without  any  property. 

Pabkb,  B.  :  The  cases  of  David  v.  Ellice  (i)  and  Lodge  v.  Dicas  (2), 
seem  to  favour  your  position ;  but  the  deductions  which  have  been 
drawn  from  them  have  been  considered  unsatisfactory,  and  the 
more  recent  case  of  Tliompson  v.  Percivcd  (3)  lays  down  the  true 
principle  upon  this  subject.) 

Those  decisions  were  discussed  by  Lord  Chancellor  Cottenham  in 
Winter  v.  Innes  (4).  Lodge  v.  Dkas  is  expressly  in  the  plaintiff's 
favour.  Thompson  v.  Percival  is  clearly  distinguishable ;  for  there 
the  debtor  gave  a  bill,  which  created  a  new  security,  and  was  in 
itself  a  sufficient  consideration  for  the  agreement  to  give  up  the 
liability  of  one  of  the  partners.  Here  there  is  no  such  new 
element. 

(Mabtin,  B.  :  In  Hart  v.  Alexander  (5)  the  Court  state  that  the 
authority  of  Lodge  v.  Dicas  and  David  v.  EUice  is  shaken.) 

It  is  submitted  that  the  joint  and  several  security  of  two  parties, 
which  necessarily  includes  the  several  liability  of  each,  is  preferable 
to  it. 

(Pabke,  B.  :  That  is  so  where  the  creditor  has  the  joint  and 
several  security  of  all,  but  here  the  plaintiff  had  only  the  joint 
liability  of  the  two.) 

Pollock,  C.  B.  :  [  <J72  ] 

We  are  all  of  opinion  that  there  ought  to  be  no  rule.  The 
reasons  of  our  decision  have  already  been  given  during  the  course 
of  the  argument.  It  is  not  perhaps  very  easy  to  distinguish  the 
present  case  from  that  of  Lodge  v.  Dicas.  It  may  however  be 
observed,  that  there  the  matter  relied  upon  as  the  consideration  for 
the  exoneration  of  one  of  the  partners  was  the  term  that  the  other 
partner  should  collect  the  debts  due  to  the  partnership  and  should 

(1)  29  B.  B.  216  (5  B.  &  C.  196).       (4)  48  B.  B.  24  (4  My.  &  Cr.  101). 

(2)  22  B.  R  497  (3  B.  &  Aid.  611).     (5)  46  B.  B.  666  (2  M.  &  W.  484). 

(3)  53  B.  B.  187  (5  B.  &  Ad.  925). 
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ltth  pay  the  plaintiffs'  claim ;  and  the  Court  held  that  there  was  no 
Au^LT.  evidence  that  the  plaintiffs  knew  of  this  arrangement  between  the 
defendants.  The  plea  here  in  substance  states,  that  the  defendant 
Ault  was  about  to  retire  from  the  partnership,  and  that  the  other 
defendant  was  to  remain  in  it ;  and  that  the  plaintiff  knew  these 
circumstances,  and  agreed  with  the  defendants  to  take  a  certain 
sum  from  the  defendant  Ault,  and  to  release  him  from  all  further 
responsibility,  and  to  look  solely  to  the  continuing  partner  for  the 
payment  of  the  residue  of  the  debt.  It  is  perfectly  clear,  that  the 
parties  had  a  right  to  substitute  a  liability  which  was  altogether 
different  from  that  upon  which  the  original  debt  was  founded.  The 
Court  never  does,  and  indeed  cannot,  inquire  into  the  adequacy  of 
the  consideration  of  any  agreement  into  which  parties  may  please 
to  enter.  But  it  appears  from  the  pleadings  that  some  considera- 
tion exists.  It  appears  to  me  that  this  case  might,  if  it  were 
necessary,  be  distinguished  from  Lodge  v.  Dic<is ;  but  it  is  sufficient 
to  say  that  it  does  not  support  Mr.  Cowling's  argument.  The  sole 
responsibility  of  one  of  two  joint  debtors  may  be  more  advan- 
tageous than  their  joint  responsibility,  and  certainly  they  are  two 
very  different  things.  I  therefore  am  of  opinion  that  the  plea  is 
good. 

Pabke,  B.  : 

I  am  of  the  same  opinion.  The  principle  which  governs  this 
case  is  to  be  found  expounded  in  Thowpson  v.  Pei'ciral.  It  is  clear 
[  *673  ]  that,  where  there  is  an  accord  *and  satisfaction,  by  the  debtor 
agreeing  to  give  something  totally  different  in  its  nature  from  the 
debt,  and  which  the  creditor  agrees  to  accept  in  satisfaction  of  the 
debt,  the  Court  cannot  inquire  into  the  value  of  that  which  is 
the  subject-matter  of  the  new  agreement ;  and  therefore  there  is 
nothing  to  prevent  the  parties  from  agreeing  that  a  horse,  or  bill  of 
exchange,  or  any  other  commodity,  shall  be  given  in  satisfaction  of 
a  larger  demand.  There  is  a  very  strong  case  to  be  found  in  Dyer, 
of  Andrew  v.  Boughey  (i),  where,  to  a  declaration  for  delivering 
878  lb.  of  bad  wax  upon  an  assumpsit  for  400  lb.  of  good  wax, 
stating  half  the  price  to  have  been  paid  in  hand,  the  rest  to  be 
paid  upon  a  day  agreed,  a  plea  of  20  lb.  of  wax  given  and  accepted 
in  satisfaction  was  held  good.  The  Court  proceeded  upon  the 
ground  that  they  were  not  at  liberty  to  go  into  the  value  of  the  con- 
sideration of  the  new  agreement,  provided  the  thing  differed  from 

(1)  Dyer,  75  a. 
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the  debt  itself.  The  law  leaves  the  parties  to  their  bargain.  Now  ltth 
it  cannot  be  doubted  that  the  sole  security  of  one  of  two  joint  debtors  ault. 
may  be  more  beneficial  than  the  joint  responsibility  of  both.  In 
the  latter  case,  you  are  not  entitled  to  sue  one  with  safety,  for  the 
defendant  may  plead  in  abatement  the  non-joinder  of  his  co-con- 
tractor. In  case  of  the  bankruptcy  of  one  of  the  partners,  there 
would  also  be  a  difference.  In  the  case  put  by  my  Lord  Chief 
Baron,  of  two  debtors,  where  one  is  a  rich  old  man  and  the  other 
is  young  and  without  property,  it  might  be  much  more  advan- 
tageous to  the  creditor  to  have  his  sole  remedy  against  the  former, 
for  he  would  have  the  security  of  the  personal  and  real  estate  of 
the  rich  debtor,  which  he  would  not  have  at  law  in  case  the  old 
man  were  to  die  first.  Where  there  is  more  than  one  debtor,  the 
creditor's  remedy  is  different.  There  is,  therefore,  no  doubt  that 
the  thing  substituted  is  altogether  different  from  the  original  debt. 
In  Thompson  v.  ^Pei'cival,  it  is  said  by  the  Court  of  King's  Bench,  [  '^74  ] 
that,  in  the  case  of  Lodge  v.  Dicas,  the  difference  between  the  joint 
liability  of  two  and  the  separate  liability  of  one  does  not  appear  to 
have  been  brought  under  the  consideration  of  the  Court.  The  case 
of  Tjodge  v.  Dicas  rested  upon  a  totally  different  ground  from  the 
present,  for  there  the  consideration  for  the  discharge  of  the  one 
defendant  (Dicas)  was  the  allowing  the  other  partner  to  collect  the 
partnership  debts;  and  the  Court  held  that,  as  there  was  no 
evidence  that  that  fact  was  known  to  the  plaintiffs,  there  was  no 
consideration  whatever  for  the  plaintiffs'  promise ;  but  the  point 
which  now  arises  was  not  taken  by  the  counsel  or  acted  upon  by 
the  Court.  This  point,  however,  was  much  considered  in  Thompson 
V.  Percival,  and  the  decision  there  was  wholly  irrespective  of  the 
fact  that  a  bill  had  been  given.  As  I  am,  therefore,  clearly  of 
opinion  that  the  sole  responsibility  of  one  of  several  joint  debtors 
is  different  from  their  joint  responsibility,  the  plea  discloses  a 
sufficient  consideration  for  the  plaintiff's  promise  to  exonerate  this 
defendant  from  the  residue  of  the  debt,  and  affords  a  good  answer 
to  the  action. 

Alderson,  B.  : 

I  am  of  the  same  opinion.  It  is  demonstrable  that  the  sole 
security  of  A.  may  be  a  better  thing  than  the  joint  security  of  A. 
and  B. ;  for,  by  accepting  the  sole  security  of  A.  instead  of  the 
joint  security  of  both  debtors,  the  creditor  possesses  a  legal  remedy 
against  A.  during  his  lifetime,  and  against  his  assets  after  his 
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lyth  death,  and  no  security  whatever  against  B.  Now,  as  to  the  case 
AuLT.  where  the  security  is  joint.  After  the  death  of  A.  there  exists  a 
legal  liability  of  B.,  and  no  legal  liability  of  A.'s  assets;  but  an 
equitable  remedy  against  the  assets  of  A.,  subject  to  the  necessity 
of  making  B.  a  party  to  a  suit  in  equity.  Now  these  two  securities 
are  different  things,  and  therefore  a  bargain  to  take  the  one  for  the 
other  is  good.  Cases  may  be  suggested  of  A.  being  rich  and  B. 
[  •GTS  J  ♦poor,  in  which  the  advantage  of  taking  A.  as  the  debtor  in  lieu  of 
A.  and  B.  is  clear  ;  or  it  may  be  that  A.  is  as  rich  as  B.,  in  which 
case  the  creditor  may  fairly  consider  that  one  debtor  alone  is  pre- 
ferable to  both  together.  If,  instead  of  B.,  the  names  of  a  hundred 
persons  be  substituted,  these  persons  must  all  be  made  parties  to  a  suit 
in  equity:  Wilkinson  v.  Henderson  (i),  Thoi^e  v.  Jackson  (2),  where 
Lord  Eldon's  opinion  in  Ex  parte  Kendall  is  quot-ed.  Now,  in  a 
suit  in  equity  where  a  hundred  parties  are  in  the  suit,  the  chances 
of  its  lasting  many  years  and  of  its  costing  much  are  infinite. 

Martin,  B.,  concurred. 

Ride  refused, 

18M.  DOE  D.  KIMBER  v.  CAFE  (3). 

'^/^Jr/Z^'in!'  (7  Ex.  676^684  ;  S.  0.  21  L.  J.  Ex.  219 ;  19  L.  T.  144.) 

^^    ■  By  a  will  (made  before  1838)  a  testator  devised  as  follows :  **  I  give  and 

f  675  ]  devise  to  A.,  B.,  and  C,  and  their  heirs  and  assigns,  all  that  (naming  the 

premises),  upon  trust,  nevertheless,  to  receive  the  rents  and  profits,  and, 
after  deducting  all  taxes  and  expenses  whatsoever,  to  pay  the  same  unto 
such  persons  and  for  such  purposes  as  my  daughter  E.  M.  shall  direct,  and 
for  want  of  such  direction,  to  and  for  her  sole  and  separate  use;  and  from 
and  immediately  after  the  decease  of  my  said  daughter,  upon  trust,  to  pay 
and  apply  the  said  rents,  &c.  for  and  towards  the  maintenance  and  educa- 
tion of  my  said  daughter's  children  then  living,  during  their  minority ;  and 
upon  the  youngest  living  of  my  said  daughter's  children  attaining  thef  age 
of  twenty-one,  I  give  and  devise  the  said  house  and  premises  unto  all  the 
children  of  my  said  daughter  who  shall  be  then  living,  in  equal  shares  and 
proportions,  share  and  share  alike."  In  one  of  the  devises  contained  in  the 
will,  an  estate  in  fee  was  devised  to  the  testator's  grandson,  on  attaining 
twenty-one  years ;  and  by  a  concluding  clause  of  the  will,  the  testator,  as 
to  the  residue  of  his  estate  not  before  specifically  disposed  of,  devised  and 
bequeathed  the  same  to  his  eldest  son,  to  hold  to  him,  his  heirs,  executors, 
administrators,  and  assigns,  according  to  the  nature  of  the  several  estates, 
absolutely  for  ever ;  and  the  testator  also  authorised  his  trustees,  at  their 
discretion,  from  time  to  time  to  grant  leases  of  any  part  of  the  premises  in 
trust,  for  any  term  not  exceeding  twenty-one  years,  at  the  best  rent  that 
could  reasonably  be  obtained,  but  without  taking  any  fine  for  such  leases: 
Held,  that  the  estate  of  the  trustees  and  their  heirs  was  to  continue  only 

(1)  1  My.  &  K.  582.  (3)  Cited,  Cottier  v.    Walters  (1873) 

(2)  2  Y.  &  C.  553.  L.  E.  17  Eq.  252,  264,  43  L.  J.  Ch.  216. 
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for  such  time  as  the  objects  of  the  trust  required  it ;  and  that  the  power  to        dok  d. 
lease  was  a  power  only,  to  be  exercised  during  the  continuance  of  this  estate       Kimrbb 
so  limited  to  them ;  and  therefore  that  the  three  grandchildren   of  the         ^  ^' 
testator  did  not  take  a  fee  in  the  premises  in  question,  but  took  estates 
for  life  only  as  tenants  in  common. 

This  was  an  action  of  ejectment,  brought  to  recover  one  undivided 
third  part  of  certain  premises,  described  in  the  *will  of  James  Cole       [  *^7^  3 
as  No.  28,  Portland  Street,  in  the  parish  of  St.  James,  Westminster. 
After  issue  joined,  by  consent,  and  by  a  Judge's  order,  the  following 
case  was  stated  for  the  opinion  of  this  Court : 

James  Cole,  being  seised  in  fee  simple  of  the  above-named 
premises,  on  the  18th  of  July,  1806,  duly  made  his  will,  and, 
after  thereby  devising  certain  other  property,  proceeded  in  the 
words  following :  "  I  give  and  devise  to  Ann  Cole,  James  Lambly, 
and  James  Lodge,  and  their  heirs  and  assigns,  all  tliat  my  free- 
hold house,  No.  28,  situate  on  the  south  side  of  Portland  Street 
aforesaid  (being  the  premises  in  question),  now  in  the  occupation 
of  Mr.  May,  with  all  the  appurtenances  thereto ;  upon  trust,  never- 
theless, to  receive  the  rents,  issues,  and  profits  thereof,  and,  after 
deducting  all  taxes  and  expenses  whatsoever,  to  pay  the  same 
quarterly  as  the  same  shall  accrue  and  be  received,  unto  such 
persons  and  for  such  purposes  as  my  daughter,  Elizabeth  M'Intyre, 
shall  in  writing,  signed  with  her  hand,  after  every  quarter  day 
shall  have  elapsed,  and  so  as  not.  to  be  anticipated  or  disposed  of, 
direct  or  appoint,  and  for  want  of  such  appointment  into  the  proper 
hand  of  my  said  daughter,  to  and  for  her  sole,  separate,  and  peculiar 
use,  and  not  to  be  liable  to  the  debts,  control,  engagements,  and 
intermeddling  of  her  present  or  any  future  husband;  and  from 
and  immediately  after  the  decease  of  my  said  daughter,  upon  trust 
to  pay  and  apply  the  said  rents,  issues,  and  profits  for  or  towards 
the  maintenance,  education,  and  bringing  up  of  my  said  daughter's 
children  then  living,  during  their  minority ;  and  upon  the  youngest 
living  of  my  said  daughter's  children  attaining  the  age  of  twenty- 
one  years,  I  give  and  devise  the  said  house  and  premises  unto  all 
the  children  of  my  said  daughter  who  shall  be  then  living,  in  equal 
shares  and  proportions,  share  and  share  alike." 

By  this  will,  a  copy  of  which  was  set  out  in  the  case,  and  was 
to  be  taken  as  part  of  the  case,  the  testator,  after  directing  his 
debts  and  funeral  expenses  to  be  paid  out  of  *his  personal  [  *677  ] 
estate,  bequeathed  his  furniture  and  certain  leaseholds  to  his 
wife.  He  then  gave  and  devised  certain  freehold  houses  to  his 
son,  William  Cole,  "to  hold  the  same  unto  my  said  son  and 
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Dob  d.       his  heirs  and  assigns,  to  and  for  his  and  their  own  use  and  benefit, 

FClM  BRR 

^,  absolutely  for  ever."    He  then  devised  a  freehold  house  to  trusteeB 

Capb.  f^j,  jjjjg  benefit  of  his  grandson,  until  the  age  of  twenty-one,  and 
then  to  his  grandson,  **  his  heirs  and  assigns  for  ever ; "  but  in  ease 
of  his  death  before  twenty-one,  then  over  to  the  testator's  daughters, 
equally  to  be  divided  between  them ;  but  in  case  either  of  them 
died  before  the  grandson,  the  testator  gave  the  whole  to  the  sur- 
vivor. Then,  after  another  devise  in  trust,  followed  the  clause 
already  set  out,  and  on  which  the  question  turned.  After  cerfcain 
other  devises  and  bequests,  the  will  contained  the  following  clause : 
*'  And  as  to  all  the  rest,  residue,  and  remainder  of  my  estate  and 
effects  not  hereinbefore  specifically  disposed  of,  I  give,  devise,  and 
bequeath  the  same  unto  my  said  son,  William  Cole,  to  hold  to  him, 
his  heirs,  executors,  administrators,  and  assigns,  according  to  the 
nature  of  the  several  estates,  absolutely  for  ever."  The  will  con- 
cluded with  the  following  clause :  '*  And  I  do  hereby  authorise  my 
said  trustees,  at  their  discretion,  from  time  to  time  to  grant  and 
execute  leases  of  any  parts  of  my  said  houses  and  premises  (except 
those  given  to  my  wife  absolutely)  for  any  term  not  exceeding 
twenty-one  years  in  possession,  at  the  best  rent  that  can  be  reason- 
ably obtained  for  the  same,  but  without  taking  any  fine  for  such 
leases.  And  lastly,  I  do  hereby  nominate  and  appoint  my  said 
wife,  Ann  Cole,  and  the  said  James  Lambly  and  James  Lodge* 
executrix  and  executors  of  my  will,  &c." 

The  testator,  James  Cole,  died  seised  a.d.  1808,  leaving  his  son, 
William  Cole,  his  heir-at-law,  and  his  daughter,  Elizabeth  M'Intyre, 
him  surviving. 

Elizabeth  M^Intyre  died  in  June,  1820,  and  left  three  children 
[  'eTS  ]  her  surviving,  namely  George  Woodrow  M'Intyre,  *Eliza  M'lntyre, 
and  Ann  Mlntyre,  who  afterwards,  and  after  the  youngest  of  them 
had  attained  the  age  of  twenty-one  years  (which  happened  in  the 
month  of  March,  1835),  conveyed  all  their  interests  under  the  will 
of  James  Cole  in  the  premises  to  the  defendant,  who,  in  June, 
1849,  demised  the  same  for  a  term  not  expired,  to  the  tenant  in 
possession. 

On  the  80th  of  November,  1848,  William  Cole  duly  made  his 
will,  and  thereby  devised  all  his  interest  in  the  premises  in  question 
to  the  lessor  of  the  plaintiff. 

William  Cole  died  in  December,  1848,  without  having  revoked 
his  will. 

George  W.  M'Intyre  died  in  May,  1849,  after  the  said  conveyance 
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to  the  defendant,  and  after  the  three  children  of  Elizabeth  M'Intyre        Dob  d. 
had  respectively  attained  the  age  of  twenty-one  years.  Kimbbr 

The  point  for  the  plaintiff  was,  that  the  children  of  Elizabeth       ^^'^'=- 
M'Intyre  respectively  took  estates    for   life  only  as  tenants  in 
common  mider  the  will  of  James  Cole ;  and  that,  on  the  death  of 
6.  W.  M'Intyre,  the  lessor  of  the  plaintiff  became  entitled  in 
possession  to  one  undivided  third  part  of  the  said  property. 

The  defendant's  point  was,  that  the  three  children  of  Elizabeth 
M'Intyre  took  either  a  legal  or  an  equitable  estate  in  fee  as  tenants 
in  common  or  as  joint  tenants,  or  that,  at  all  events,  they  respec- 
tively took  greater  estates  than  estates  for  life  as  tenants  in 
common.     And  judgment  was  to  be  entered  accordingly. 

The  case  was  argued  in  last  Hilary  Term  (Jan.  16  and  26,  and 
in  the  present  Term,  April  28,)  by 

Bramwell  {Barstow  with  him)  for  the  lessor  of  the  plaintiff : 

The  lessor  of  the  plaintiff  contends  that  the  three  grandchildren 
of  the  testator,  James  Cole,  took  an  estate  for  life  only  as  tenants 
in  common  in  the  premises  in  question.  The  clause  in  the  will 
upon  which  the  dispute  *arises  does  not  contain  any  words  of  [  '^^o  ] 
inheritance  except  as  applicable  to  the  trustees,  and  only  to  them 
until  the  time  when  the  youngest  of  the  grandchildren  shall  have 
attained  the  age  of  twenty-one.  The  devise  at  the  end  of  the 
clause  clearly  creates  a  tenancy  for  life  only  in  the  grandchildren. 
If  that  latter  devise  stood  alone,  there  could  be  no  question.  Now 
that  clause  is  a  separate  and  distinct  devise,  which  is  to  commence 
upon  the  termination  of  the  trust.  The  trustees,  therefore,  did 
not,  as  will  be  contended  on  behalf  of  the  defendant,  take  an  estate 
in  fee,  which  estate  vested  in  the  grandchildren,  as  being  bene- 
ficially interested  in  the  subject-matter  of  the  trust.  Moore  v. 
Cleghom  (i)  and  Knight  v.  Selby  (2)  will  be  relied  upon  by  the 
defendant;  but  neither  on  the  facts  nor  upon  principle  are  they 
authorities  in  his  favour.  In  both  those  cases  the  testator  clearly 
intended  to  give  the  fee.  *  ^  In  the  present  case,  as  the  will  does 
not  contain  any  words  of  inheritance  as  applicable  to  the  estate 
which  the  grandchildren  were  to  take,  the  estate  follows  the  ordinary 
rule,  and  is  an  estate  for  life  only.  It  appears  also,  from  other 
parts  of  the  will,  that  the  testator  was  not  unacquainted  with  *the  [  *^^^  ] 
true  mode  of  giving  a  fee.  It  is  unnecessary,  at  the  present  stage 
of  the  argument,  to  cite  authorities  to  show  that  the  trustees  do 
(1)  76  B.  B.  160  (10  Beav.  423).  (2)  60  B.  B.  469  (3  Man.  &  G.  02). 
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Dob  d.       not  take  a  larger  estate  than  is  necessary  to  fulfil  the  terms  of  the 

KlHBEB        ,         . 

^^  trust. 

Cafb.  r^YiQ  case  then  stood  over,  and  upon  a  subsequent  day  the  CJourt 

called  on 

Manisty,  for  the  defendants : 

The  trustees  took  an  estate  in  fee  in  the  premises  in  question, 
and  that  estate  vested  in  the  grandchildren.  The  present  case  falls 
within  the  rule,  that,  whenever  an  estate  in  fee  is  devised  to 
trustees  in  trust  for  a  third  party,  without  any  limitation  of  the 
estate  in  the  cestui  que  trust,  the  latter  takes  the  beneficial  interest 
in  fee.  This  was  the  ground  of  the  decision  in  Challenger  v. 
Sh€ppard(\),  and  was  recognised  and  acted  upon  in  Knight  v. 
Selby,  and  Mooi'e  v,  Cleghom.  Now,  looking  at  the  terms  of  the 
whole  of  this  will,  the  general  words  are  not  restrained  by  any 
expressions  indicating  an  intention  that  a  less  estate  than  a  fee 
should  pass  to  the  grandchildren.  Lord  Chancellor  Cottenhax, 
in  Moore  v.  Cleghom  (2),  when  before  him  on  appeal,  recognises 
the  rule  acted  upon  in  Challenge^'  v.  Sheppard  and  Knight  v.  Selby^ 
that,  where  an  estate  is  given  to  trustees  in  fee  for  the  use  of 
others,  the  latter  take  an  estate  in  fee.  Now,  unless  the  trustees 
took  an  estate  in  fee,  the  intention  of  the  testator,  as  expressed  in 
other  parts  of  the  will,  would  be  defeated.  By  one  of  the  clauses 
in  the  will,  the  trustees  may  at  their  discretion  grant  leases  of  the 
property  for  any  term  not  exceeding  twenty-one  years,  at  the  best 
rent  that  can  reasonably  be  obtained.  It  could  not,  therefore,  have 
been  intended  that  the  estate  should  go  out  of  the  trustees  upon 
the  majority  of  the  youngest  grandchild;  if  that  were  so,  the 
power  to  lease  would  be  a  nullity.  The  purposes  of  the  trust  could 
not  be  satisfied  by  a  smaller  estate.  [He  cited  Doe  v.  Willan  (s), 
Doe  d.  Keen  v.  Walbank  (4),  Doe  d.  Shelley  v.  Edlin  (6),  Watson  v. 
[  681  ]  Pearson  (6),  and  Blagrave  v.  Blagrave  (7).]  Words  of  inheritance  are 
not  necessarily  any  test  of  the  estate  which  is  taken.  There  is  no 
substantial  reason  why  the  parties  beneficially  interested  should 
not  take  the  fee. 

Bramivellf  in  reply : 
The  will  creates  a  strict  power  in  the  trustees  to  grant  leases. 

(1)  8  T.  B.  597.  (5)  43  B.  B.  432  (4  Ad.  &  £1.  582). 

(2)  76  B.  E.  160  (12  Jur.  596).  (6)  76  B.  E.  689  (2  Ex.  581). 

(3)  20  B.  B.  355  (2  B.  &  Aid.  84).  (7)  80  B.  B.  686  (4  Ex.  550). 

(4)  36  B.  B.  664  (2  B.  &  Ad.  554). 
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It  has  been  contended  that  the  leasing  clause  amounts  to  an        DobcL 
intimation  to  the  trustees  of  the  mode  in  which  they  may  treat  the  r. 

estate.  Even  if  that  be  so,  the  power  does  not  enlarge  their  ^^^^ 
estate.  Where  there  is  a  devise  to  trustees,  even  with  words  of 
inheritance,  they  shall  take  only  so  much  of  the  legal  estate  *as  [  *^^^  ] 
the  purposes  of  the  trust  require :  Doe  v.  Simpson  (i),  Ackland  v. 
Lutley  (2),  Doe  v.  Claiidge{:i),  Ackland  v.  Pring  {i).  It  is  laid 
down  in  2  Jarman  on  Wills,  208,  that  an  authority  to  grant  leases 
of  an  indefinite  duration  has  been  in  some  cases  considered  to 
supply  an  argument  for  holding  trustees  to  take  the  inheritance, 
scarcely  less  cogent  than  a  direction  to  sell.  And  Doe  v.  Willan, 
and  several  other  cases  relied  upon  by  the  defendant,  are  there 
cited.  The  words  '^  from  time  to  time  "  in  the  clause  which  give 
the  power  to  lease,  mean  at  any  time  during  the  continuance  of  the 
trust.  In  all  the  cases  relied  upon,  the  intention  of  the  testator 
that  the  cestui  que  trust  should  take  the  fee,  was  manifest  upon 
the  will.    But  here  no  such  intention  appears. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  G.  B.  : 

The  question  in  this  case  turns  upon  the  construction  of  the  will 
of  James  Cole,  made  in  the  month  of  July,  1806.  The  material 
clause  in  the  will  is  as  follows.  (His  Lordship  read  the  clause  set 
out  at  page  792,  and  proceeded :)  The  lessor  of  the  plaintiff  was 
the  devisee  of  William  Cole,  the  heir-at-law  and  residuary  devisee 
of  James  Cole.  The  defendant  claimed  under  the  three  children  of 
Elizabeth  Mlntyre,  all  of  whom  conveyed  their  interest  in  the 
property  in  question  to  the  defendant.  If  they  were  entitled  as 
tenants  in  common  in  fee,  the  plaintiff  must  fail.  If  they  were 
only  tenants  in  common  for  life,  one  of  them  being  now  dead,  the 
lessor  of  the  plaintiff  would  be  entitled  to  recover  an  undivided 
third  part.  We  are  of  opinion  that  he  is  so  entitled.  It  was 
properly  admitted  by  Mr.  Bramtcell  for  the  plaintiff,  that,  this 
being  a  devise  to  trustees  and  their  heirs,  if  the  trust  *had  been  [  *68S  ] 
first  for  a  feme  covert^  then  for  the  maintenance  of  her  children, 
then  for  her  children  in  equal  shares  and  proportions,  share  and 
share  alike,  the  children  would  then  have  taken  a  fee,  on  the 

(1)  5  East,  162.  (3)  6  0.  B.  641. 

(2)  48  E.  E.  729  (»  Ad.  &  El.  879).  (4)  58  E.  E.  609  (2  Man.  &  G.  937). 
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DoBd.       authority  of  the  cases  of  Moore  v.  Cleghom  (l),  and  Knight  v. 
KiMBKu      g^j^^  ^gj^     j^  g^^j^  ^  ^^^  everything  which   the  trustees  took 

Cape.        would  have  been  given  for  the  benefit  of  the  devisees,  and  there 
would  be  no  resulting  trust  for  the  heir. 

But  it  was  contended,  and  we  think  rightly,  that  in  this  case  the 
estate  given  to  the  trustees  and  their  heirs  was  restricted  to  the 
life  of  Elizabeth  Mlntyre  and  the  minority  of  all  her  children, 
upon  the  principle,  that,  unless  a  difiEerent  intention  appears,  the 
trustees,  though  the  estate  is  devised  to  them  and  their  heirs,  take 
that  quantity  of  interest  only  which  the  purposes  of  the  trust 
require;  and  the  trusts  expressed  in  the  devise  of  the  house  in 
question  do  not  require  the  estate  to  continue  after  the  youngest  child 
has  attained  twenty-one,  and  the  devise  over  is  a  direct  devise  to 
the  children,  not  in  trust  for  them ;  and  if  this  direct  devise  had 
stood  alone,  there  can  be  no  question  that  the  children  would  have 
taken  life  estates  only  as  tenants  in  common. 

A  direct  devise,  however,  may  by  the  context  be  shown  not  to 
give  the  legal  estate  to  the  devisee  named,  and  the  legal  estate 
may,  if  the  purposes  of  the  will  require  it,  continue  in  the  trustees. 
The  case  of  Doe  v.  Willan  (s),  cited  for  the  defendant,  is  a  ease  of 
that  sort.  In  that  case  Mr.  Justice  Baylby  relied  on  the  necessity 
of  the  estate  continuing  in  the  trustees  and  their  heirs,  to  support 
contingent  remainders  to  the  children  of  one  of  the  devisees,  as 
well  as  on  the  indefinite  power  to  demise  (though  for  the  best  rent) 
as  showing  that  the  estate  of  the  trustees  was  to  continue.  In  the 
present  case,  there  is  nothing  but  a  leasing  power  for  a  limited 
[  *684  ]  term  and  at  the  best  rent,  contained  *in  a  subsequent  clause  of  the 
will  (which  is  set  out)  to  show  that  the  legal  estate  was  meant  to 
continue  always  in  the  trustees.  We  think  this  is  oot  enough  to 
call  upon  us  to  read  the  direct  devise  to  the  children  as  if  it  had 
been  a  trust  in  their  favour. 

It  is  true  that  a  power  to  lease  affords  an  argument  of  weight  in 
favour  of  the  legal  estate  being  intended  to  be  given  to  the  trustees, 
and  especially  if  it  be  an  indefinite  power  :  Doe  v.  WaWank  (4) ;  but 
it  is  not  conclusive :  and  in  this  case  there  is  no  necessity,  for  the 
purpose  of  effecting  the  testator's  object,  that  the  trustees  should 
have  more  than  a  power,  to  be  exercised  whilst  the  estate,  vested  in 
them  for  the  purposes  of  the  trust,  continues.  The  authority  to 
lease  extends  to  all  the  houses  devised  to  them.     In  one  of  the 

(1)  76  B.  B.  160  (10  Beav.  423).       (3)  20  R.  R.  355  (2  B.  &  Aid.  84). 

(2)  60  B.  B.  469  (3  Man.  &  G.  92).      (4)  36  B.  B.  664  (2  B.  &  Ad.  oM]. 
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devises  an  estate  in  fee  is  devised  to  the  grandson  on  attaining       DoEd. 
twenty-one ;  and  it  cannot  be  supposed  it  was  meant  that  they  r. 

should  lease  for  twenty-one  years  in  the  event  of  that  estate  coming  ^^^^ 
into  possession.  It  seems  to  us  that  the  most  reasonable  construction 
is,  to  hold  that  the  estate  of  the  trustees  and  their  heirs  is  to  con- 
tinue only  whilst  the  objects  of  the  trust  require  it ;  and  that  the 
power  to  lease  is  a  power  only  to  be  exercised  during  the  continuance 
of  the  estate  so  limited  to  the  trustees. 

The  devise,  therefore,  to  the  children  is  a  direct  devise  to  them, 
as  the  words  import ;  and  unquestionably  by  that  devise  they  take 
life  estates  only.    The  plaintiff  is  therefore  entitled  to  our  judgment. 

Judgment  for  the  plaintiff. 
WHITEHEAJ)  V.  LOKD.  1352. 

(7  Ex.  691—695  ;  S.  C.  21  L.  J.  Ex.  239;  19  L.  T.  lU)  Ajrril  30. 

As  a  general  nde,  an  attorney  or  solicitor,  retained  to  conduct  a  suit,  is  r  gi^^  j 
under  the  obligation  to  carry  it  on  to  its  termination,  and  he  cannot  sue  for 
his  bill  of  costs  until  that  period  has  arrived.  He  may,  however,  give  a 
reasonable  notice  to  his  client  to  supply  him  with  adequate  funds ;  and  in 
case  of  refusal,  he  may  sue  him  for  his  costs.  The  retainer  is  also  deter- 
mined by  the  death  of  the  client. 

A  solicitor  was  retained  in  a  Chancery  suit  in  which  his  client  was  a 
defendant,  and  an  order  was  made  by  the  Coubt  that  a  supplemental  bill 
should  be  filed,  to  make  certain  persons,  next  of  kin,  parties  to  the  suit ; 
no  decree  was  ever  made,  nor  was  there  any  further  step  taken  in  the  suit 
Upwards  of  ten  years  after  this  order  had  been  made,  the  solicitor's  client 
died :  Held,  in  an  action  by  the  solicitor  against  the  represeutative  of  the 
client  for  his  bill  of  costs  up  to  the  time  when  the  order  was  made,  that  the 
debt  was  not  barred  by  the  Statute  of  Limitations  (1). 

Debt  by  the  plaintiff,  as  a  solicitor,  for  services  and  costs  upon 
the  retainer  of  one  Ann  Lord,  of  whom  the  defendant  was  the 
administrator.    Plea,  the  Statute  of  Limitations. 

At  the  trial,  before  Martin,  B.,  at  the  Middlesex  sittings  in  last 
Term,  the  following  facts  appeared :  Li  the  year  1835,  Ann  Lord,  the 
deceased,  had,  as  administratrix  of  her  son,  been  made  defendant 
in  a  suit  in  equity  by  a  bill  of  revivor,  and  had  retained  the  plaintiff 
as  her  solicitor  in  that  suit.  Li  the  year  1840,  upon  the  original 
suit  and  the  bill  of  revivor  coming  on  to  be  heard,  an  order  was 
made,  that  a  supplemental  bill  should  be  filed,  to  make  certain 
persons,  who  were  next  of  kin,  parties  to  the  suit.    No  supplemental 

(1)  See  In  re  CaHwright,  L.  R.  16  286,  302,  62  L.  J.  Q,  B.  610,  69  L.  T. 

Eq.  469,  474  ;  Beck  v.  Fierce  (1889)  23  547,  C.  A. ;  Underwood,  Son  &  Piper  v. 

Q.  B.  D.  316,  323,  58  L.  J.  Q.  B.  516;  Lewis  [1894]  2  a  B.  306,  313,  64  L.  J. 

In  re  Bomer  and  Haelam  [1893]  2  a  B,  a  B.  60,  70  L.  T.  833,  C.  A.— J.  G.  P. 
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w^uiTEHKAD  bill,  however,  was  ever  filed,  nor  was  any  other  proceeding  taken 
Lord.  ^^  ^^^  Bait.  Ann  Lord  died  in  June,  1851,  and  the  defendant  took 
out  letters  of  administration ;  and  in  July  the  plaintiff  gave  the 
defendant  a  written  notice  that,  unless  the  sum  of  901.  was  paid 
to  him  for  his  bill  of  costs,  he  should  cease  to  act  any  longer  as 
solicitor  in  the  suit.  The  plaintiff  claimed  in  the  present  action 
the  sum  of  682.,  for  costs  and  charges  due  to  him  up  to  Michaelmas 
Term,  1810,  when  the  last  proceedings  in  the  suit  were  taken. 

Upon  the  part  of  the  defendant  it  was  insisted,  that  the  Statute 
of  Limitations  barred  the  plaintiff's  claim.  Under  the  direction  of 
the  learned  Judge,  a  verdict  was  found  for  the  plaintiff  for  68/., 
leave  being  reserved  to  the  defendant  to  move  to  set  that  verdict 
aside,  and  to  enter  a  verdict  for  the  defendant. 

[  692  ]  In  last  Term,  Phipson  obtained  a  rule  nisi  accordingly. 

Bramwell  and  Gray  showed  cause : 
As  a  general  rule,  an  attorney  or  solicitor,  who  is  retained  to 
conduct  a  suit,  is  bound  to  carry  it  on  to  its  termination,  and  he 
cannot  sue  for  his  bill  of  costs  until  such  period.  This  rule, 
however,  is  subject  to  the  qualification,  that  the  client  is  bound  to 
furnish  his  solicitor  with  suitable  funds  ;  and  if,  after  a  reasonable 
notice,  the  client  neglects  to  provide  the  funds,  the  solicitor  may 
abandon  the  suit  and  sue  for  his  charges :  Harris  v.  Osboum  (i), 
Vansanduu  v.  Browne  (2),  and  Williafns  v.  Jones  (3).  The  attorney 
has  the  remedy  in  his  own  hands ;  for,  if  he  requires  funds,  and 
they  are  not  supplied,  he  may  put  an  end  to  the  retainer.  Bat  the 
lengthened  period  for  which  the  suit  may  happen  to  be  protracted 
does  not  of  itself  give  him  any  right  of  action.  The  only  additional 
fact  in  this  case  is,  the  order  for  the  supplemental  bill.  This  did 
not  determine  the  suit,  but  was,  as  the  term  implies,  a  continnation 
of  the  original  suit.  Neither  did  it  ci*eate  a  fresh  retainer.  The 
supplemental  bill  was  a  mere  step  in  the  cause:  1  Daniell's  Chancery 
Prac.  789;  Mitford  on  Pleading,  66.  The  retainer  here  was  not 
determined  except  by  the  death  of  the  plaintiff's  client,  Ann  Lord ; 
and  that  event  occurred  within  six  years  of  the  commencement 
of  the  suit.  The  Statute  of  Limitations  is  therefore  no  bar  to  the 
plaintiff's  right  to  recover. 

Phipson  in  support  of  the  rule: 
That  an  attorney  is  entitled  to  abandon  the  suit  in  the  event  of 

(1)  39  R.  E.  872  (2  Cr.  &  M.  629).  (3)  2  Q.  B.  276. 

(2)  3d  E.  B.  oTl  (9  Bing.  402). 
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his  client  refusing  to  supply  him  with  sufficient  funds  is  not  denied.  Whitehead 
Ilanis  V.  Osboum  appears  to  have  been  the  first  decision  which        lord. 
engrafted  that  exception  upon  the  general  rule,  that  an  attorney 
is  bound  to  go  on.    But  that  case  is  an  instance  of  the  introduction 
of  one  among  many  exceptions  ^which  might  arise.     That  there      [  *69h  j 
may  be  other  exceptions  appears  from  NicholU  v.  Wilson  (i),  where 
Lord  AfiiNOER,  C.  B.,  says,  ''It  is  possible  to  conceive  circumstances 
under  which  an  attorney  might  be  justified  in  abandoning  proceed- 
ings without  any  notice."    And  Parke,   B.,  says,  that  "a  case 
might  occur  so  plain  as  not  to  require  notice."    It  is  not  necessary 
to  contend  that  the  cause  should  be  discontinued. 

(Pabke,  B.  :  The  point  is  reduced  to  this  simple  question, — at 
what  precise  moment  did  the  plaintiff's  right  of  action  accrue?) 

When  the  proceedings  or  the  machinery  of  the  suit  came  to  such 
a  dead  lock  that  there  existed  no  probability  whatever  that  they 
could  be  set  in  motion  again,  so  as  to  determine  the  suit  within 
any  reasonable  time,  the  plaintiff  had  a  right,  within  a  reasonable 
time  after  that  period,  to  sue  his  client  for  his  charges.  Here  the 
suit  fell  asleep  in  1840,  without  the  least  likelihood  of  its  awaking 
for  many  years,  if  ever. 

(Pollock,  G.  B.  :  What  do  you  say  is  a  reasonable  time  ?) 

The  precise  time  at  which  the  suit  became  practically  ended  would 
be  a  question  for  the  jury ;  and  the  question,  what  would  be  a 
reasonable  time  after  that  event  had  occurred,  would  be  a  matter 
for  the  Court.  It  would  also  seem  that  the  order  for  a  supplemental 
bill  determines  the  original  retainer. 

Pollock,  C.  B.  : 

I  am  of  opinion  that  this  rule  ought  to  be  discharged.  The 
question  has  been  fully  discussed,  and  the  simple  point  is,  whether 
the  plaintiff's  claim  is  barred  by  the  Statute  of  Limitations,  the 
suit  in  which  he  was  retained  not  having  been  terminated,  and  no 
notice  having  been  given  by  him  that  he  would  not  proceed  with 
it.  Mr.  Phipson  has  relied  upon  what  fell  from  the  late  Lord 
Abinoer  and  my  brother  Parke,  in  the  case  of  NicholU  *v.  IFifeon,  [  ^694  ] 
namely,  that  there  may  be  circumstances  which  would  dispense 
with  such  a  notice.    But  I  do  not  think  that  the  present  case  forms 

(1)  63  B.  R.  523  (11  M.  &  W.  106). 
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Whitehead  any  exception  whatever  to  the  general  rale,  that  as  long  as  the  suit 
Lord.  is  going  on,  bo  long  is  the  attorney  bound  to  attend  to  it ;  and  he 
cannot  sue  for  his  costs  during  such  period,  unless  some  communi- 
cation takes  place  between  him  and  his  client,  by  which  the  retainer 
is  so  far  pat  an  end  to  as  to  give  him  a  right  of  action.  It  could 
not  be  left  to  the  jury  to  say  whether  the  cause  had  not  been 
brought  to  such  a  difficult  and  perplexing  pass  as  to  afford  no 
reasonable  prospect  of  arriving  at  a  termination,  and  therefore  to 
be  considered,  for  all  practical  purposes,  as  brought  to  a  conclusion. 
Here  the  plaintiff's  cause  of  action  did  not  arise  before  the  death 
of  the  client,  and  therefore  the  debt  was  not  barred  by  the  statute. 

Parke,  B.  : 

I  am  of  the  same  opinion.  The  rule,  as  applicable  to  this  case, 
was  correctly  laid  down  in  Harris  v.  Osboum,  that  an  attorney, 
under  a  retainer  to  conduct  a  suit,  undertakes  to  conduct  the 
suit  to  its  final  termination,  and  he  cannot  sue  for  his  bill  until 
that  time  has  arrived,  subject,  however,  to  the  exception  there 
stated,  and  subject  also  to  the  additional  exception  which  arises 
upon  the  death  of  the  client,  in  which  case  he  can  sue  the  personal 
representatives.  But  Mr.  Phipson  now  seeks  to  introduce  another 
qualification  to  the  rule ;  for  he  contends,  that  where  a  suit  in  the 
Court  of  Chancery  falls  into  a  state  of  sleep  for  a  lengthened  period, 
the  attorney  may  sue  his  client  when  a  reasonable  time  has  elapsed 
after  the  suit  has  fallen  into  such  a  state.  But  I  think  that  there 
is  no  authority  for  that  position.  I  cannot  imagine  that  there 
should  not  be  some  means  of  terminating  the  suit;  and  unquestion- 
ably he  might  have  given  his  client  a  notice  in  the  same  way  that 
[  •69b  ]  he  gave  notice  to  her  representative  *af  ter  her  decease.  The  plain- 
tiff 's  claim  is  therefore  not  barred  by  the  statute,  and  this  rule 
ought  to  be  discharged. 

Platt,  B.  : 

I  am  of  the  same  opinion.  There  is  no  doubt  that  an  attorney,  who 
has  been  retained  to  conduct  a  suit,  cannot  stop  in  the  middle  of  it; 
and,  as  he  has  taken  upon  himself  a  certain  responsibility,  he  is 
bound  to  fulfil  it ;  but  the  client  is  equally  bound  to  furnish  him 
with  funds  necessary  for  the  purpose,  if  he  requires  them.  That 
being  so,  what  is  the  present  case  ?  The  plaintiff  became  solicitor 
for  his  client  in  a  Chancery  suit,  in  which  there  was  an  order  to 
file  a  supplemental  bill ;  but  no  decree  was  ever  made  in  the  suit, 
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which  has  been  asleep,  without  any  step  having  been  taken  in  it  Whitehead 
for  so  many  years.    The  client  has  lately  died  ;  and  then,  for  the        lohd. 
first  time,  arose  the  plaintiff's  right  to  sue. 

Martin,  B.  : 

The  plaintiff's  right  to  sue  did  not  date  from  the  time  of  the 

retainer,  and  no  definite  period  can  be  pointed  out  when  he  could 

have  sued  before  the  death  of  his  client. 

Ride  refused, 

CARR  V.  The   LANCASHIRE  and  YORKSHIRE  i852. 

RAILWAY  COMPANY  (1).  '^^'^' 

(7  Ex.  707—717 ;  S.  C.  21  L.  J.  Ex.  261.)  1^  ^^^  ] 

A  contract  entered  into  with  a  common  carrier  by  the  party  who  delivers 
goods  to  be  conveyed,  by  which  contract  the  carrier  is  exempted  from  all 
liability  for  any  loss  occasioned  by  his  negligence,  is  binding  upon  both 
parties. 

A  declaration  stated,  that  the  defendants  were  the  owners  of  a  certain 
railway,  and  that  they  conveyed  horses  and  cattle  thereon  as  common 
carriers ;  that  the  plaintiff  delivered  to  the  defendants  a  horse,  to  be  carried 
by  them  for  hire  on  their  railway  from  A.  to  B.,  subject  to  certain  condi- 
tions assented  to  by  the  plaintiff,  and  contained  in  a  notice  at  the  foot  of 
the  ticket  of  the  defendants'  Company  for  the  conveyance  of  the  horse; 
which  ticket  stated  that  it  was  issued  subject  to  the  owner's  taking  all  risks 
of  conveyance  whatsoever,  as  the  Company  would  not  be  responsible  for 
any  injury  or  damage  (howsoever  caused)  occurring  to  live  stock  travelling 
upon  their  line.  The  declaration  then  stated,  that,  whilst  the  horse  was  in 
the  custody  of  the  defendants,  it  was  injured  by  the  horse-box,  in  which 
the  animal  was,  being  propelled  against  some  trucks,  through  the  gross 
negligence  of  the  Company:  Held,  that  the  defendants  had  engaged  to 
carry  the  plaintiff's  horse  under  a  special  contract,  the  terms  of  which  were 
contained  in  the  notice ;  and  that,  by  that  notice,  the  plaintiff  had  agreed 
that  the  defendants  should  not  be  responsible  for  such  a  loss,  although  it 
were  occasioned  through  their  negligence;  and  consequently,  that  the 
declaration  was  bad  after  verdict.     Platt,  B.,  dubitante. 

Case.  The  declaration  stated,  that  the  defendants  were  the 
owners  of  the  Lancashire  and  Yorkshire  Railway,  and  were  pos- 
sessed of  engines,  horse-boxes,  &c.,  for  conveying  passengers, 
horses,  cattle,  &c.,  on  the  railway  as  common  ^carriers ;  that  the  [  *708  ] 
plaintiff  delivered  to  the  defendants  a  horse,  to  be  carried  by  them 
for  hire  in  a  horse-box,  on  their  railway  from  Wakefield  to 
Knottingley,  subject  to  certain  conditions  assented  to  by  the 
plaintiff,  and  contained  in  a  notice  at  the  foot  of  the  ticket  or 
way-bill  of  the  Railway  Company  for  the  conveyance  of  the  horse, 

(1)  Cited,   Shaw  v.  G.  W.  By,  Co.  passing  of   the    Bail  way  and    Canal 

[1894]  1  Q.  B.  373,  382,  70  L.  T.  218.  Traffic  Act,  1854  (17  &  18  Vict  c.  81). 

Note  that  this  case  was  before  the  — J.  Q.  P. 
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Cabb        and  which  was  in  these  words :  ''  This  ticket  is  issued  subject  to 

Lancashire    the  owner's  undertaking  all  risks  of  conveyance  whatsoever,  as  the 

YoRjcSiEK    Company  will  not  be  responsible  for  any  injury  or  damage  (howso- 

Railway  Co.  gyej.  caused)  occurring  to  live  stock  of  any  description  travelling 

upon  the  Lancashire  and  Yorkshire  Railway  or  in  their  vehicles." 

The  declaration  then  proceeded  to  allege  that,  whilst  the  horse  was 

in  the  custody  of    the    defendants,  and   through   the  improper 

conduct  and  gross  negligence,  and  from  the  want  of  proper  care, 

skill,  and  diligence  on  the  part  of  the  defendants,  the  horse-box 

was  propelled  on  the  railway  against  certain  trucks  with  so  great 

violence   that   the   horse  was  seriously  damaged,   and    died    in 

consequence  thereof. 

Plea,  Not  guilty,  and  issue  thereon. 

At  the  trial,  before  Alderson,  B.,  at  the  last  York  Assizes,  the 
jury  found  that  the  loss  had  been  occasioned  by  the  gross  negli- 
gence  of  the  defendants,  and  returned  a  verdict  for  the  plaintiff, 
with  SIL  damages. 
A  rule  nisi  having  been  obtained  to  arrest  the  judgment — 

Atherton  and  Cowling  showed  cause  (May  7  and  8) : 

It  having  been  found  by  the  jury  that  the  plaintiff's  loss  was 
occasioned  by  the  gross  negligence  of  the  defendants,  it  may  be 
taken  that  the  allegation  of  that  fact  in  the  declaration  is  a 
material  one.  The  question  then  is,  whether  upon  this  declaration 
the  defendants  are  liable  for  the  injury  and  loss  which  the  plaintiff 
has  sustained  through  their  gross  negligence.  At  common  law,  a 
carrier  is  not  only  bound  to  take  all  reasonable  care  of  the  article 
[  «709  ]  with  the  ^carriage  of  which  he  is  entrusted,  but  he  has  also  the 
responsibiUty  of  an  insurer  cast  upon  him.  From  the  latter 
liability  he  is  relieved  by  two  things  only — ^namely,  by  the  act  of 
Ood  and  of  the  King's  enemies.  He  is  therefore  bound  to  use 
reasonable  care ;  and  he  cannot,  except  for  an  adequate  considera- 
tion, relieve  himself  of  this  duty  which  the  law  has  imposed  upon 
him.  In  the  well-considered  case  of  Wyld  v.  Pickford  (i),  the 
various  authorities  upon  this  subject  are  to  be  found,  and,  amongst 
others,  the  following :  Beck  v.  Evans  (2),  Bodenhani  v.  Bennett  (3), 
Riley  v.  Home  (4),  EUis  v.  Tmmei'  (6),  Oamett  v.  Willan  (6),  SUat  v. 
Fogg  (7),  and  are  commented  upon  by  the  counsel ;  and  it  is  said 

(1)  58  E.  E.  775  (8  M.  &  W.  443). 

(2)  14  E.  E.  340  (16  East,  244). 

(3)  18  E.  E.  686  (4  Price,  31). 

(4)  30  E.  B.  676  (5  Bing.  217). 


(6)  5  B.  E.  441  (8  T.  E.  531). 

(6)  24  E.  E.  276  (5  B.  &  Aid.  d3). 

(7)  24  E.  E.  407  (5  B.  &  Aid.  M2). 
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that,  "  in  Story  on  Bailments,  365,  the  rule  is  laid  down  in  con-        Care 
formity  with  these  authorities — viz.  that,  notwithstanding  such  a  r^LNCASHiiiE 
notice  as  the  present,  a  carrier  is  not  protected  from  losses  occurring    yq^k^hirb 
through  gross  negligence."     And  in  the  judgment  of  the  Court  it  Railway  Co. 
is  said,  that ''  probably  the  effect  of  such  a  contract  would  be  only 
to  exclude  certain  losses,  leaving  the  carrier  liable,  as  upon  the 
custom  of  England,  for  the  remainder."     Freedom  from  liability, 
in  the  case  of  gross  negligence,  is  wholly  inconsistent  with   the 
carrier's  duty  as  such. 

(Parke,  B.  :  Does  the  principle  upon  which  the  plaintiff  now 
endeavours  to  rest  his  case  apply  ?  If  he  had  sought  to  enforce 
the  defendants'  obligation  as  common  carriers,  he  ought  to  have 
tendered  a  reasonable  compensation  for  the  carriage  of  the  chattel ; 
and,  upon  their  refusing  to  receive  it,  he  might  have  sued  them 
upon  their  common-law  liability.  But,  instead  of  doing  so,  he  has 
entered  into  a  special  contract  with  the  defendants ;  and  subject  to 
the  conditions  of  that  contract  the  latter  agreed  to  carry  and  to 
deliver  the  chattel  entrusted  to  them.  After  having  ^entered  into  I  *7io  j 
that  bargain,  the  plaintiff  cannot  turn  round  and  say  that  it  is  not 
binding  upon  him.  There  is  nothing  illegal  in  it.  The  best  argu- 
ment the  plaintiff  can  make  use  of  with  reference  to  the  carrier's 
liability  at  common  law  is,  that  as  he  is  in  such  case  liable  for 
gross  negligence,  this  contract  cannot  be  construed  as  exempting 
him  from  it.) 

Then  one  question  will  be,  whether  it  is  stated  upon  this  record 
that  the  parties  entered  into  a  contract  upon  the  terms  contained 
in  the  notice,  which  was  given  at  the  time  the  chattel  was  delivered. 
Before  the  Carriers  Act,  11  Geo.  IV.  &  1  Will.  IV.  c.  68,  it  was 
necessary  to  show  distinctly  that  the  notice  was  brought  home  to 
the  knowledge  of  the  sender ;  and  unless  this  was  done,  the  notice 
did  not  avail  the  carrier. 

(Parke,  B.  :  Surely  it  is  here  stated  that  the  parties  entered  into 
a  special  contract.  It  was  so  held  in  Chippendale  v.  Lancashire,  dc, 
Railway  Company  (i).  His  Lordship  also  referred  to  Shaw  v.  York 
and  North  Midland  Railway  Company  (2).) 

If,  then,  this  is  to  be  taken  as  amounting  to  a  contract,  exemption 
from  liability  on  account  of  gross  negligence  must  be  excepted  out 

(I)  21  L.  J.  Q.  B.  2J^  (2)  78  E.  E.  396  (13  a  B.  347). 
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of  it.  The  contract  does  not  expressly  state  that  the  defendants 
Lancashire  ^^6  not  to  be  liable  in  that  case.  Even  if  this  proviso  had  been 
Yorkshire  ^^s^^*^*  ^^  ^  questionable  whether  such  a  condition  could  be 
Railway  Co.  considered  as  binding,  inasmuch  as  it  is  wholly  repugnant  to  the 
validity  of  the  defendants'  undertaking:  Fumivall  v.  Coombes  (i). 
There  certainly  appears  to  be  no  distinction  between  AniTnalfl 
which  are  made  the  subject  of  conveyance  and  goods :  Stuart  v. 
Crawley  (2). 

Lastly,  the  declaration  is  sufficient  after  verdict.  The  contract 
merely  provides  for  risks  of  conveyance,  and  the  declaration  does 
not  state  that  the  animal  was  injured  whilst  it  was  being  conveyed, 
but  whilst  it  was  in  the  defendants'  custody.  (The  learned  counsel 
informed  the  *Court  that  the  Court  of  Common  Pleas  had,  during 
the  course  of  the  argument  in  the  present  case,  held  the  declaration 
in  a  similar  case  of  Austin  v.  Manchester^  dc,^  Railway  Company  (3), 
insufficient  after  verdict,  and  had  made  a  rule  obtained  to  arrest  the 
judgment  absolute ;  and  a  note  of  that  judgment  was  handed  up  to 
the  Court.) 


[•711] 


Wilkins,  Serjt.,  and  Tomlinson,  in  support  of  the  rule,  were  not 
called  upon. 


Pabke,  B.  : 

I  am  of  opinion  that  the  rule  which  has  been  obtained  in  this 
case  to  arrest  the  judgment  ought  to  be  made  absolute.  The 
question  wholly  turns  upon  the  true  construction  of  the  notice  at 
the  foot  of  the  ticket  or  way-bill,  which  was  given  by  the  defendants 
and  was  assented  to  by  the  plaintiff,  and  which  forms  the  founda- 
tion of  the  contract  between  the  parties.  In  the  first  place,  it  is 
perfectly  clear  that,  since  the  passing  of  the  Carriers  Act,  it  is 
competent  for  a  carrier  to  make  a  special  contract  to  convey  goods 
and  chattels ;  and  it  is  clear  that  the  liability  of  the  latter  may  be 
made  to  depend  upon  the  terms  of  that  contract  into  which  both 
parties  have  entered.  Here  the  parties  have  entered  into  a  special 
contract,  and  consequently  the  only  question  is  as  to  the  meaning 
of  that  contract.  According  to  the  old  cases,  the  construction  of 
carriers'  notices  had  this  limitation  put  upon  them,  that,  according 
to  the  ordinary  terms  of  the  notice,  he  would  be  responsible  for 
gross  negligence,  unless  he  excluded  his  liability  in  express  terms. 


(1)  63  R.  R.  455  (5  Man.  &  G.  736). 

(2)  20  B.  B.  691  (2  Stark.  323). 


(3)  84  B.  R.  645  (10  C.  B.  454;  16 
Jut.  763). 
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The  practice  of  a  carrier  protecting  himself  by  a  mere  notice,  was  carb 
put  an  end  to  by  the  Carriers  Act.  Now,  whether  or  not  these  lancasuibb 
defendants  are  liable  as  common  carriers,  according  to  the  rule  of  yobkbhirb 
the  common  law,  that  is,  whether  they  are  bound  to  carry  safely  Railway  Co. 
and  securely,  and  are  only  protected  from  that  description  *of  loss  [  '712  ] 
which  arises  from  the  act  of  God  and  the  King's  enemies,  is  a 
question  which  there  is  no  necessity  to  discuss  upon  the  present 
state  of  this  record.  If  it  had  been  the  intention  of  the  plaintifiF 
to  make  the  defendants  liable  as  common  carriers,  he  ought  to 
have  tendered  them  a  reasonable  sum  for  the  carriage  of  the 
chattel,  and,  upon  their  refusal  to  carry,  to  have  brought  his  action 
for  not  carrying.  Whether  the  plaintiff  would  or  would  not  then 
have  succeeded,  is  a  matter  into  which  we  need  not  enter.  Most 
certainly,  every  common  carrier  is  bound  only  to  carry  goods  of 
that  description  which  his  public  calling  requires  him  to  carry. 
That  is  established  by  the  case  of  Johnson  v.  The  Midland  Railway 
Company  (i).  But  we  are  not  called  upon  to  consider  the  duties  of 
the  defendants  in  that  character,  inasmuch  as  these  parties  have 
entered  into  a  special  contract,  and  we  have  only  to  inquire  into  its 
true  meaning.  Prior  to  the  time  of  the  establishment  of  railways, 
the  Courts  were  in  the  habit  of  construing  contracts  between 
individuals  and  carriers  much  to  the  disadvantage  of  the  latter. 
By  the  introduction  of  railways,  a  new  description  of  property  was 
carried,  and  many  articles  are  now  transferred  from  one  place  to 
another  which  had  not  been  commonly  carried  before.  Sheep  and 
other  cattle  are  now  ordinarily  carried  upon  railways ;  and  even 
horses,  by  means  of  which  the  conveyance  of  goods  was  effected, 
are  now  themselves  the  subjects  of  conveyance.  The  present 
case  is  an  instance  of  this  change,  and  therefore  contracts  are 
now  made  with  reference  to  this  new  state  of  things;  and  it 
is  very  reasonable  that  carriers  should  be  allowed  to  make 
agreements  for  the  purpose  of  protecting  themselves  against 
the  new  risks  and  dangers  of  carriage  to  which  they  are  in 
modern  times  exposed.  Horses  are  not  conveyed  on  railways 
without  much  risk  and  danger.  The  rapid  motion,  the  noise  of  the 
engine,  *and  various  other  matters,  are  apt  to  alarm  them  and  to  [  *713  ] 
cause  them  to  do  injury  to  themselves.  It  is,  therefore,  very 
reasonable  that  carriers  should  protect  themselves  against  loss  by 
making  special  contracts.  The  only  question  here  is,  whether  the 
defendants  have  protected  themselves  against  loss  arising  from 
(1)  80  E.  E.  6il  (4  Ex.  367). 
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their  gross  negligence  in  carrying  the  plaintiflF's  horse.  The  jury 
have  found  that  the  defendants  have  been  guilty  of  gross  negligence ; 
and  therefore  it  may  be  taken  upon  this  record  that  the  breach,  if 
any,  of  the  contract  was  so  occasioned.  Now,  I  am  of  opinion 
that,  by  entering  into  this  contract  with  reference  to  the  subject- 
matterj  the  owner  has  taken  upon  himself  all  risk  of  conveyance, 
and  that  the  Railway  Company  are  bound  merely  to  find  carriages 
and  propelling  power.  The  contract  appears  to  me  to  amount  to 
this.  The  Company  say  they  will  not  be  responsible  for  any  injury 
or  damage,  however  caused,  occurring  to  live  stock  of  any  descrip- 
tion travelling  upon  their  railway.  This,  then,  is  a  contract  by 
virtue  of  which  the  plaintiff  is  the  party  to  stand  all  risk  of 
accident  and  injury  of  conveyance ;  and  certainly,  when  we  look  at 
the  nature  of  the  thing  conveyed,  there  is  nothing  unreasonable  in 
this  arrangement.  In  the  case  just  decided  by  the  Court  of 
Common  Pleas,  of  Austin  v.  The  Manchester^  Sheffield^  and  Lincoln- 
shire Raihvay  Company,  the  language  of  the  contract  was  slightly 
different  from  the  present.  There  the  ticket  was  issued  *'  subject  to 
the  plaintiff's  undertaking  to  bear  all  the  risks  of  injury  by  con- 
veyance and  other  contingencies,  and  the  plaintiff  was  required  to 
see  to  the  efficiency  of  the  carriages,  and  the  defendants  were  not 
to  be  responsible  for  any  damage  caused  to  horses  "  &c.  travelling 
upon  the  railway.  In  that  case,  the  accident  was  occasioned  by 
the  wheels  not  being  properly  greased ;  in  the  present  case,  the 
carriage  that  contained  the  plaintiff's  horse  was  driven  against 
another  carriage.  For  the  purposes  of  this  decision,  these  two 
notices  may  be  considered  as  in  effect  the  same.  It  *is  not  for  us 
to  fritter  away  the  true  sense  and  meaning  of  these  contracts, 
merely  with  a  view  to  make  men  careful.  If  any  inconvenience 
should  arise  from  their  being  entered  into,  that  is  not  a  matter  for 
our  interference,  but  it  must  be  left  to  the  Legislature,  who  may,  if 
they  please,  put  a  stop  to  this  mode  which  the  carriers  have  adopted 
of  limiting  their  liability.  We  are  bound  to  construe  the  words 
used  according  to  their  proper  meaning ;  and,  according  to  the  true 
meaning  and  intention  of  the  parties  as  here  expressed,  I  am  of 
opinion  that  the  defendants  are  not  liable. 


Aldbrson,  B.  : 

I  am  of  the  same  opinion.  In  this  case  the  defendants  under- 
took to  carry  the  chattel  in  question  on  certain  terms.  What,  ih^, 
are   those  terms?    It  is  clear  they  are  such   as  the  defendants 


YOL.  Lxxxvi.]         1852.     EX.     7  EX.  714—715.  807 

might  lawfully  make  the  subject  of  a  special  contract.    It  is  plain        cabb 

to  me,  that  they  undertook  to  carry  the  plaintiff's  horse  at  his  risk,  lancashibk 

They  might  do  that.     The  words  used  are,  "  the  owners  undertaking    yobkshibb 

all  risk  of  conveyance  whatsoever."     Possibly  a  question  might  be  Railway  Co. 

made  whether  the  injury  contemplated  was  not  such  as  must  issue 

in  injury  to  the  thing  conveyed,  so  that  a  doubt  might  arise  whether 

the  case  of  the  horse  being  stolen  was  contemplated,  as,  under 

such  circumstances,  the  accident  would  not  issue  in  injury  to  the 

horse  conveyed.     But  that  question  would  not  arise  here,  as  in  this 

case  the  horse  itself  has  been  injured.    Here  the  parties  in  effect 

agree  that  the  plaintiff,  and  not  the  defendants,  shall  be  responsible 

for  injury  occasioned  by  gross  negligence  on  the  part  of  the 

defendants,  and  consequently  the  Company  are  protected  against 

liability  of  this  description  by  virtue  of  the  express  words  of  this 

contract. 

Platt,  B.  : 

This  declaration  states  that  the  defendants  were  guilty  of  gross 
negligence  ;  and  that  fact  was  proved.  The  gravamen  of  the  charge 
is  the  gross  negligence  of  the  defendants ;  and  the  question  is, 
whether  the  terms  upon  *which  they  received  the  plaintiff's  horse  [  *7i5  ] 
absolve  them  from  the  loss  occasioned  by  their  misconduct.  Now, 
undoubtedly,  since  the  establishment  of  railways,  new  subjects  of 
conveyance  have  arisen.  Formerly  horses  were  seldom  carried, 
but  now  they  are  ordinarily  conveyed  by  the  trains.  It  is  there- 
fore to  be  observed,  that  new  stipulations  are  necessarily  made,  in 
order  to  guard  carriers  from  the  risks  which  are  incidental  to  this 
new  mode  of  conveyance.  It  has  been  suggested,  that  the  animal 
may  be  alarmed  by  the  noise  of  the  engine,  by  the  speed  of  the 
carriages,  and  by  various  other  causes ;  that  this  ticket  provides 
against  such  new  dangers  ;  and  that,  unless  we  take  upon  ourselves 
the  office  of  legislation,  this  ticket  absolves  the  carriers  from  their 
gross  misconduct.  I  own  I  am  very  much  startled  by  such  a  pro- 
position ;  though,  considering  the  high  authority  by  which  it  is 
supported,  I  feel  I  ought  to  doubt  and  mistrust  my  own  opinion. 
But  I  am  bound  to  say,  that  I  am  not  satisfied  that  the  language  of 
this  ticket  absolves  the  Railway  Company  from  such  liability  for 
damage.  I  cannot  help  thinking,  that  the  owner  of  the  goods  never 
dreamed  of  such  a  thing  when  he  signed  the  contract.  In  truth, 
this  accident  had  nothing  to  do  with  the  conveyance  of  the  horse. 
The  accidents  referred  to  are  those  which  occur  whilst  the  article  is 
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Gabb        in  a  state  of  locomotion.    The  case  of  gross  negligence,  as  it  seems 
LANcisHiKB   to  me,  is  not  pointed  at  by  this  ticket. 

AND 

YOEKBHIRK     Martin  B  • 
Railway  Co.  ^^^^in,  15. . 

I  agree  in  opinion  with  my  brothers  Parks  and  Aldbrsom.  It  is 
perfectly  clear  that  this  is  the  case  of  a  special  contract,  which  the 
plaintiff  has  adopted  and  assented  to,  and  has  set  out  in  his  declara- 
tion ;  and  by  that  contract  he  agreed  that  the  horse  in  question  was 
to  be  carried  upon  certain  conditions.  No  doubt,  at  common  law, 
a  carrier  may  enter  into  a  special  contract.  He  may,  it  is  true,  be 
bound  to  carry  goods ;  and  if  he  refuses  to  do  so,  except  on  the 
terms  of  a  special  contract,  he  may  subject  himself  to  an  action  for 
[  *716  ]  that  breach  of  duty ;  but  *if  a  special  contract  be  entered  into  by 
him  and  the  party  sending  the  articles  to  be  conveyed,  both  sides  are 
bound  by  the  terms  of  the  contract.  The  Carriers  Act  says  that  a 
special  contract  may  be  made.  If  that  be  so,  all  that  we  have  to  do 
is  to  see  what  that  contract  is.  Insurers  of  goods  to  be  conveyed 
are  answerable  for  the  gross  negligence  of  the  carrier  or  of  his 
servants,  whether  the  goods  be  insured  or  not;  the  parties  who 
have  the  care  of  such  goods  may  contract  that  they  will  not  be 
answerable  for  their  own  gross  negligence.  It  seems  to  me,  that 
the  parties  here  could  not  have  used  language  more  clear  or  stronger 
than  that  which  they  have  adopted.  We  cannot  enter  into  the 
question  of  what  was  passing  in  the  mind  of  the  owner  of  the  horse 
at  the  time  he  assented  to  these  terms ;  we  must  look  only  at  the 
notice.  Now,  if  the  carrier  had  been  desirous  of  preparing  a  con- 
tract for  the  express  purpose  of  getting  rid  of  his  liability  in  respect 
of  gross  negligence,  he  could  not  have  used  more  apt  words  than 
those  that  are  set  forth  upon  the  face  of  this  document  The 
argument  of  inconvenience  is  no  test  of  the  matter.  We  have 
nothing  to  do  except  to  carry  out  this  contract ;  the  parties  con- 
cerned, and  not  ourselves,  are  to  judge  of  the  inconvenience.  If  we 
hold  the  carriers  in  this  case  responsible  for  gross  negligence,  we 
shall  place  them  in  the  situation  of  insurers  and  underwriters. 
There  are,  indeed,  inconveniences  attending  either  mode  of  constru- 
ing the  contract.  My  opinion  is  founded  upon  the  true  construction 
and  meaning  of  this  notice  or  contract ;  and  I  clearly  think  that  bj 
its  terms  the  defendants  are  not  answerable  for  any  injury  or 
damage  arising  from  their  gross  negligence  in  the  course  of  con- 
veyance. The  declaration  is,  therefore,  insufficient,  and  the 
judgment  ought  to  be  arrested.  ^^^  absolute. 
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THOMAS  V.   CROSS.  i852. 

(7  Ex.  728—733 ;  S.  C.  21  L.  J.  Ex.  251.)  ^ 

The  defendant  being  indebted  to  the  plaintiff  on  a  bill  of  exchange  for  '-  ' 
25/.,  and  being  unable  to  pay  the  full  amount,  left  9/.  \0s,  in  cash,  and  a 
bill  for  17/.  iu  renewal  of  the  balance  at  the  plaintifTs  house  in  discharge 
of  the  debt.  A  few  days  afterwards  he  met  the  plaintiff,  who  then  refused 
to  take  the  bill  in  renewal,  and  stated  that  he  should  i-etain  the  cash  as 
payment  of  another  debt,  which  he  said  was  due.  The  defendant  then 
demanded  back  the  money  in  addition  to  the  bill ;  but  the  plaintiff  refused 
to  return  it.  The  plaintiff  shortly  afterwards  sued  the  defendant  on  the 
original  bill :  Held,  per  Pollock,  C.B.,  and  Platt,  B.,  that,  under  the 
circumstances,  the  receipt  and  retainer  of  the  money  by  the  plaintiff  was 
evidence  of  payment.  Per  Parke,  B.,  and  Mabtix,  B.,  that  it  did  not 
amount  to  a  payment,  but  to  a  set-off. 

Assumpsit  by  the  plaintiff  against  the  defendant  as  the  acceptor 
of  a  bill  of  exchange  for  25/.  68.  The  defendant  pleaded,  as  to 
91.  10s.,  part  payment  before  action  brought,  and  as  to  the  residue, 
a  set-off  for  money  had  and  received  to  the  defendant's  use. 

At  the  trial,  before  Platt,  B.,  at  the  Middlesex  sittings  in  last 
Term,  it  appeared  that,  a  day  or  so  before  the  bill  of  exchange  had 
become  due,  the  plaintiff  had  written  to  the  defendant  to  request 
him  to  provide  for  its  payment.  The  defendant,  not  being  able  to 
raise  the  whole  amount  on  the  day  when  the  bill  became  due,  pro- 
ceeded to  the  plaintiff's  office  with  91.  10«.  in  cash,  and  a  bill  for 
17/.  He  did  not  find  the  plaintiff  at  home,  but  the  plaintiff's  clerk 
received  the  cash  and  the  bill,  and  promised  to  hand  them  to  his 
master,  and  inform  him  of  the  defendant's  request  that  the  9/.  10a. 
should  be  taken  as  payment  of  9/.  6«.  with  the  interest  due  on  the 
bill,  and  that  the  17/.  bill  should  be  taken  as  renewal  of  that 
amount ;  and  he  added,  that  he  thought  his  master  would  be  agree- 
able to  the  proposal.  The  defendant  again  went  to  the  plaintiff's 
office  four  days  after  this  occurrence,  when  he  saw  *the  plaintiff  [  *729  ] 
himself,  who  then  refused  to  take  either  the  cash  or  the  second 
bill  in  payment  of  the  original  bill;  and  upon  the  defendant's 
demanding  them  again,  he  delivered  the  bill  only  to  him,  and 
stated  that  he  should  keep  the  cash  in  part  payment  for  the  bill. 
Upon  this  the  defendant  demanded  the  cash  also,  which  the  plaintiff 
refused  to  give  him ;  and  he  added,  that  he  had  another  claim 
against  the  defendant,  and  that  he  should  apply  the  9/.  lOa.  to  that 
claim.  The  defendant,  however,  deposed  that  he  demanded  the 
return  of  the  money ;  and  that  he  was  not  indebted  to  the  plaintiff 
on  any  other  account ;  and  that  he  did  not  assent  to  the  plaintiff's 
proposal.     The  meeting  ended  by  the  plaintiff  turning  the  defendant 
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Thomas      out  of  his  office.    The  plaintiff  commenced  this  action  about  a  week 

Cro'ss.        afterwards. 

It  was  contended,  on  the  part  of  the  defendant,  that  the  trans- 
action did  not  amount  to  a  payment,  but  that  the  defendant  was 
entitled  to  the  amount  so.  paid  under  his  plea  of  set-off.  The  learned 
Judge  asked  the  jury  if  they  believed  the  defendant ;  and  upon  their 
replying  in  the  affirmative,  a  verdict  was  entered  for  the  plaintiff  for 
the  sum  of  16/.,  and  a  verdict  for  the  defendant  upon  the  plea  of  pay- 
ment ;  with  leave  to  the  plaintiff  to  enter  the  verdict  for  him  upon  the 
plea  of  payment,  the  damages  to  be  reduced  upon  the  plea  of  set-off 
by  the  sum  found  in  the  defendant's  favour  on  the  plea  of  payment. 

In  last  Term,  J.  Brown  moved  accordingly,  and  cited  Rogers  v. 
Maw  (i) ;  and  the  Court,  having  taken  time  to  consider,  granted  a 
rule  nisL 

BramtveU  showed  cause,  and  contended  that  the  conduct  of  the 
[  *730  ]      plaintiff  afforded  some  evidence  that  he  had  accepted  *the  payment 
of  the  sum  in  satisfaction  of  so  much  of  the  debt. 

J.  Browrif  in  support  of  the  rule : 

There  was  no  evidence  that  the  plaintiff  received  the  cash  so  paid 
to  him  by  the  defendant  in  satisfaction  of  that  amount  due  upon 
the  bill.  The  proof  which  is  required  to  support  a  plea  of  payment 
appears  by  reference  to  the  form  of  that  plea,  which  states  that 
after  breach  the  defendant  paid  to  the  plaintiff,  and  the  plaintiff 
accepted  and  received  of  the  defendant,  a  certain  sum  in  satisfaction 
of  that  amount.  Here  the  defendant  made  a  proposal  to  the 
plaintiff  that  he  should  take  a  sum  of  money  and  another  bill  in 
satisfaction  of  the  original  bill.  The  plaintiff  never  accepted  that 
offer.  If  the  circumstances  of  the  case  had  been  the  same  as  they 
are,  with  this  difference  only,  that  the  plaintiff  had  returned  the 
money  and  had  kept  the  bill,  the  defendant  might  have  successfully 
maintained  an  action  of  trover  for  it.  After  the  return  of  the 
second  bill  and  the  detention  of  the  cash,  no  act  was  done  on  the 
part  of  the  defendant  which  amounted  to  an  assent  by  him  that  the 
plaintiff  should  treat  this  as  part  payment.  The  plea  of  payment  is 
no  admission  of  that  fact. 

Pollock,  C.  B.  : 
I  regret  that  there  should  exist  any  difference  of  opinion  upon 
(1)  15M.  &W.  444. 
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the  Bench  with  respect  to  this  matter ;  but,  after  listening  to  the      Thomas 
arguments,  I  cannot  come  to  any  other  conclusion  than  that  this       cross. 
was  originally  made  as  a  payment  of  the  money  conditionally,  and 
I  quite  agree  with  the  defendant's  counsel  in  thinking  that  the 
plaintiff  had  no  right  to  retain  the  money,  if  he  would  not  receive 
it  upon  the  conditions  which  the  defendant  had  annexed  to  it.     The 
defendant  requested  a  return  of  the  money ;  but  the  plaintiff  kept 
it,  and  said  that  he  had  applied  it  as  a  payment  of  a  different  debt. 
When  the  jury  had  found  that  particular  account  not  to  be  due,  it 
was  quite  open  to  *them  to  say  that  the  payment  was  made  on       [  *73i  ] 
account  of  the  debt  which  was  due.    I  therefore  think  that  the  rule 
ought  to  be  discharged. 

Parkb,  B.  : 

The  point  reserved  by  the  learned  Judge  at  the  trial  was,  whether 
these  facts  amounted  to  a  payment;  and  the  question  is,  what 
opinion  are  we  to  form  upon  the  whole  evidisnce  in  the  case? 
Upon  these  facts,  I  entertain  no  doubt  in  my  mind  that  the  verdict 
ought  to  have  been  found  for  the  plaintiff  upon  the  plea  of  payment, 
on  the  ground  that  the  whole  transaction  between  the  parties  did 
not  amount  to  a  payment  of  the  sum  delivered  to  the  plaintiff,  but 
to  a  set-off.  The  transaction  was  in  effect  as  follows  :  the  defendant 
carried  the  sum  of  92. 10«.,  and  the  bill  for  172.,  to  the  plaintiff's 
office,  and  left  them  there,  on  condition  that  the  plaintiff  would 
accept  the  money  in  part  discharge  of  the  bill  for  251.  6«.,  then  due, 
and  that  he  would  take  the  bill  in  renewal  of  the  balance.  The 
plaintiff  kept  the  money,  but  refused  to  take  the  bill ;  and  the 
condition  not  being  complied  with,  the  defendant  had  a  perfect 
right  to  demand  the  money  back  again;  and  in  fact  he  did 
so ;  and  the  plaintiff  had  no  right  whatever  to  retain  it,  and  to  call 
it  payment  of  another  account.  If  the  matter  had  rested  there, 
this  would  have  been  no  part  payment,  but  a  set-off.  Therefore 
the  only  question  is,  whether  there  is  any  evidence,  after  this 
transaction,  that  the  sum  of  91.  10a.  was  retained  by  the  plaintiff, 
by  the  authority  or  consent  of  the  defendant,  as  part  payment 
of  the  original  bill.  Now  I  think  that  there  was  no  evidence  to 
warrant  any  such  conclusion.  It  was  suggested  by  my  brother 
Mabtin  in  the  course  of  the  argument,  that  it  might  be  treated  as 
payment,  as  the  defendant  had  pleaded  payment  of  that  amount ; 
but  that  is  not  so,  for  the  plea  of  payment  is  not  to  be  taken  as 
evidence  of  that  fact,  as  was  explained  in  the  case  of  Boileau  v. 
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Thomas  RuUin  (i),  where  the  effect  of  pleadings  *a8  admissions  of  facts 
Gboss.  ^&b  much  considered.  The  plea  of  payment  cannot  be  taken  as  an 
[  '732  ]  admission  by  the  defendant  that  he  has  made  any  payment  what- 
ever; neither  does  the  fact  of  the  defendant  pleading  that  plea 
amount  to  a  ratification  by  him  of  the  appropriation  by  the  plaintiff 
of  the  sum  of  91.  lOs.  The  circumstance  that  there  is  a  plea  of 
set-off  might  equally  be  taken  to  show  that  the  defendant  intended 
to  treat  the  transaction  as  well  that  as  the  other.  But  I  think  this 
makes  no  difference.  Then  what  evidence  was  there,  after  the 
receipt  of  the  money,  to  show  any  election  on  the  part  of  the 
defendant  that  the  plaintiff  should  retain  the  money  free  of  the 
original  condition  upon  which  it  had  been  left  with  him  ?  Nothing 
occurred  after  the  meeting  took  place,  with  the  exception  that  this 
action  was  commenced,  to  which  the  defendant  has  pleaded  pay- 
ment. The  plaintiff,  therefore,  had  no  right  to  claim  the  money  as 
payment,  and  the  defendant  might  have  recovered  it  back  in  an 
action  of  money  had  and  received.  In  order  to  make  it  a  payment, 
both  parties  must  concur.  I  think  it  very  clear  that  this  was  not 
a  payment,  but  a  set-off  only. 

Platt,  B.  : 

I  must  own  that  I  think  the  rule  ought  to  be  discharged,  on  the 
ground  that  this  was  a  payment ;  or  if  it  was  not  strictly  a  payment 
in  point  of  law,  that  there  was  evidence  to  go  to  the  jury  from 
which  they  might  find  it  was.  A  man,  when  he  parts  with  his 
money,  may  give  it  any  character  in  which  he  wishes  to  dispose  of 
it.  He  may  call  it  a  gift  or  a  payment;  and  it  is  not  for  the 
person  who  receives  it  to  turn  round  and  say,  I  received  this  money 
on  another  ground.  In  the  present  case,  the  bill  of  exchange  was 
due,  and  the  defendant  proceeded  to  the  plaintiff's  office,  and  left 
91.  lOs.  in  cash,  to  be  paid  on  account  of  the  bill,  and  another  bill 
for  172.  as  a  security  for  or  in  renewal  of  the  residue.  He  there- 
fore parted  with  his  money  as  payment.  He  afterwards  goes  to  the 
[  *7S3  ]  ^plaintiff 's  office  again,  and,  upon  finding  how  matters  stand,  he 
says,  "Give  me  back  my  money  and  my  bill."  To  which  the 
plaintiff  says,  "  You  may  have  your  bill,  but  I  shall  keep  the  money." 
Now,  I  think  that  it  did  not  lie  in  the  plaintiff's  power  to 
repudiate  the  transaction  in  that  manner.  He  received  the  money 
as  part  payment;  and  he  could  not,  by  his  own  act,  alter  the 
character  in  which  the  money  had  found  its  way  into  his  hands. 

(1)  76  E.  B.  720  (2  Ex.  665). 
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Moreover,  the  plaintiff  himself  says  that  he  retained  it  as  payment,      Thomas 
bat  of  another  debt,  which  the  jury  have  found  not  to  be  due.       cross. 
They  were  therefore,  I  think,  justified  in  finding  that  this  was  a 
payment  as  intended  by  the  defendant. 

Martin,  B.  : 

I  am  sorry  that  we  should  differ  upon  this  matter,  but  1  am 
inclined  to  agree  with  my  brother  Pabke.  I  take  the  law  to  be 
this :  If  a  man  is  liable  to  pay  money  at  a  certain  fixed  time,  and 
he  brings  the  money  at  that  time  to  the  creditor,  that  is  a  payment 
in  performance  of  the  contract.  But  if  the  money  be  not  paid  at 
that  time,  it  becomes  a  debt  payable  on  request,  and  there  must  be 
the  assent  of  both  parties  to  the  proposition  which  is  intended  as 
payment.  This,  as  Mr.  Broxcn  justly  observed,  is  the  true  explana- 
tion of  the  plea  of  payment :  the  one  party  must  agree  to  pay  the 
money  and  the  other  to  accept  it  as  payment.  In  this  particular 
case  the  bill  was  due,  and  a  debt  payable  on  request  had  arisen ; 
and  that  debt  could  not  be  got  rid  of,  or  any  part  of  it,  by  payment, 
except  by  reason  of  the  defendant's  paying,  and  of  the  plaintiff's 
accepting,  the  sum  paid  in  satisfaction  of  the  whole  or  the  part 
of  the  amount.  I  think  that  there  was  no  evidence  of  any  such 
concurrence  of  the  parties  here.  The  result  of  this  case  is  that  the 
plaintiff's  application  fails,  for  which  I  am  not  sorry,  as  I  think  the 

justice  of  the  case  is  the  other  way. 

_  Rule  dropped. 

DE    ROTHSCHILD    v.    The    ROYAL    MAIL    STEAM        iw2. 
PACKET    COMPANY.  jZl'. 

(7  Ex.  784—743  ;  S.  C.  21  L.  J.  Ex.  273.)  |-"^  j 

The  defendants  received  from  the  plaintiff  at  Panama  certain  goods  to  be 
delivered  in  London,  *'  the  act  of  Gbd,  the  Queen's  enemies,  pirates, 
robbers,  fire,  accidents  from  machinery,  boilers,  and  steam,  the  dangers  of 
the  seas,  roads,  and  rivers,  of  what  nature  or  kind  soever,  excepted."  The 
goods  were  carried  by  the  defendants  across  the  Isthmus  of  Panama  to 
Chagres,  where  they  were  shipped  to  Southampton,  and  there  placed  in  a 
railway  truck,  from  whence  they  were  secretly  stolen  in  the  course  of  their 
transit  to  London :  Held,  that  this  was  not  within  the  exception,  a  loss  by 
•'robbers,'*  or  by  "dangers  of  the  roads;"  since  the  word  ** robbers'* 
meant,  not  ** thieves,"  but  robbers  by  violence;  and  '*  dangers  of  the 
roads  "  meant  dangers  of  marine  roads  ;  or,  if  of  land  roads,  such  dangers 
as  are  immediately  caused  by  roads,  as  the  overturning  of  carriages  in 
rough  and  precipitous  places. 

Casb.  The  declaration  stated  that,  on  &c.,  the  plaintiffs  caused 
to  be  delivered  to  the  defendants  for  shipment  on  board  one  of  their 
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ships,  in  parts  beyond  the  seas,  to  wit,  off  Chagres,  in  Soath 
America,  divers,  to  wit,  eleven  boxes  of  gold  dust,  of  great  value  <tc., 
to  be  carried  and  conveyed  by  the  defendants  (with  Uberty  to  trans- 
ship on  board  any  of  their  ships)  to,  and  delivered  within  a 
reasonable  time  in  that  behalf  at,  the  Bank  of  England,  in  the  city 
of  London  (the  act  of  God,  the  Queen's  enemies,  pirates,  robbers, 
accidents  from  machinery,  boilers,  and  steam,  the  dangers  of  the 
seas,  roads,  and  rivers,  of  whatever  nature  or  kind  soever  excepted), 
to  the  plaintiffs  or  their  assigns,  he  or  they  paying  freight  for  the 
same  at  the  rate  of  one  and  three-eighths  per  cent. ;  and  the 
defendants  then  accepted  and  received  the  same  accordingly,  for 
the  purpose  and  on  the  terms  aforesaid.  Averments,  that  plaintiffs 
have  always  been  ready  and  willing  to  accept  the  said  goods 
at  the  place  and  in  manner  aforesaid,  and  to  pay  the  said 
freight  for  the  same  ;  and  a  reasonable  time  *for  the  defendants  to 
carry  and  convey  the  goods  to,  and  deliver  the  same  at,  the  place 
and  in  manner  aforesaid,  had  elapsed  before  this  suit ;  and  they 
were  not  prevented  from  doing  so  by  the  act  of  God,  the  Queen*s 
enemies,  pirates,  robbers,  accidents  from  machinery,  boilers,  or 
steam,  the  dangers  of  the  seas,  roads,  and  rivers,  or  any  or  either 
of  the  risks  so  excepted  as  aforesaid.  Breach,  that,  although  the 
defendants  have  carried,  conveyed,  and  delivered  a  part  of  the  goods, 
to  wit,  ten  boxes  of  gold  dust,  yet  they  have  not  carried,  conveyed, 
and  delivered  the  residue  of  the  goods,  to  wit,  the  other  of  the  said 
boxes  of  gold  dust,  being  of  great  value,  &c.  to  the  plaintiffs  or 
their  assigns,  at  the  place  and  in  manner  aforesaid,  or  in  any 
manner  whatsoever ;  and  the  same  has  not  been  in  any  manner 
delivered  to  the  plaintiffs:  and  that,  whilst  the  defendants  had  the 
last-mentioned  box  of  gold  dust  for  the  purpose  aforesaid,  they  took 
so  little  and  such  bad  care  thereof,  that  the  same  then,  by  reason 
of  the  bad  and  improper  care  and  conduct  of  the  defendants  in  that 
behalf,  and  not  by  reason  of  any  or  either  of  the  said  excepted  risks, 
became  and  was  wholly  lost  to  the  plaintiffs. 

Pleas:  first.  Not  guilty;  secondly,  that  the  defendants  were 
prevented  by  robbers  from  carrying  and  delivering  the  residue  of 
the  goods,  to  wit,  the  other  of  the  boxes  of  gold  dust  to  the  plaintiffs 
or  their  assigns,  or  to  or  at  the  Bank  of  England :  concluding  to  the 
country.  Thirdly,  that  the  defendants  were  prevented  by  the  dangers 
of  the  roads  from  carrying  and  delivering  the  residue  of  the  goods, 
&c. :  concluding  to  the  country.     Upon  which  issues  were  joined. 

At  the  trial,  before  Pollock,  G.  B.,  at  the  London  sittings  afier 
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last  Michaelmas  Term,  it  appeared  that,  on  the  1st  of  April,  1851,  Db 

the  plaintiffs'  agent  at  Panama  delivered  to  the  defendants'  agent  «-. 

eleven  boxes  of  gold  dust  for  shipment  to  this  country,  and  took  ^^  g^^^^^^ 
from  him  the  following  bill  of  lading :  packet  Co. 

"  Received  in  good  order  and  well-conditioned,  from  B.  Davidson, 
Esq.,  for  shipment  on  board  one  of  the  Eoyal  Mail  *  Steam  Packet  [  *^^^  ^ 
Company's  vessels  off  Chagres,  11  packages,  weighing  gross  five 
hundred  weight,  one  quarter,  thirteen  pounds,  fourteen  ounces,  and 
said  to  contain  seven  thousand,  three  hundred,  and  seventy-seven 
ounces,  ten  dwts.  T.  W.  gold  dust,  valued  one  hundred  and  eighteen 
thousand  and  forty  dollars,  being  marked  and  numbered  as  per 
margin,  and  are  to  be  delivered,  with  liberty  to  trans-ship  on  board 
any  other  of  the  Company's  ships,  in  like  good  order  and  condition, 
at  the  Bank  of  England  (the  act  of  God,  the  Queen's  enemies,  pirates, 
robbers,  fire,  accidents  from  machinery,  boilers,  and  steam,  the 
dangers  of  the  seas,  roads,  and  rivers,  of  whatever  nature  or  kind 
soever  excepted),  unto  Messrs.  N.  M.  Bothschild  &  Sons,  of  London, 
or  his  or  their  assigns,  he  or  they  paying  freight  at  the  rate  of  one 
and  three-eighths  per  cent.    In  witness,  &c. 

"William  Perry, 
"  Agent  appointed  by  the  Royal  Mail  Steam 
Packet  Company." 

All  the  boxes  were  carried  by  the  defendants  across  the  Isthmus 
of  Panama  to  Chagres,  and  there  shipped  on  board  one  of  their 
steam  vessels  for  Southampton,  where  they  arrived  on  the  7th  of 
May.  On  the  following  day  the  boxes  were  unloaded,  and  placed  in 
trucks  belonging  to  the  South  Western  Railway  Company,  for  the 
purpose  of  being  carried  to  London.  The  tops  of  these  trucks  were 
covered  with  tarpaulins,  fastened  on  the  outside,  but  so  loosely  a§  to 
admit  of  a  person  creeping  into  the  truck.  In  the  course  of  the 
transitus  from  Southampton  to  London,  one  of  the  boxes  was 
secretly  stolen  from  the  truck.  The  jury  found  that  the  defendants 
were  guilty  of  negligence  in  the  conveyance  of  them  to  London,  and 
that  this  negligence  occasioned  the  theft.  Under  his  Lordship's 
direction,  a  verdict  was  entered  for  the  defendants  on  the  second 
and  third  issues,  leave  being  reserved  to  the  plaintiffs  to  move  to 
enter  a  verdict  for  them. 

In  the  following  Term,  a  rule  nisi  was  obtained  accordingly  (l) ; 

against  which 

(1)  The  rule  was  moved  and  granted  which  the  decision  ultimately  turned ; 
on  another  ground,  besides  that  upon      namely,  that  assuming  simple  theft 
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Db  The  Attorney 'Qeneraly  Crawder,  and  Needham  showed  cause: 

V.  This  bill  of  lading  dilSers  from  the  ordinary  form,  inasmuch  as  it 

^^stru^'^   contains  exceptions  with  respect  to  "  robbers  "  and  **  dangers  of  the 
Packet  Co.    roads :"  Smith's  Mercantile  Law,  p.  275 ;  and  it  is  submitted  that 

^  ^^^  ■'  the  defendants  are  protected  by  one  or  other  of  those  exceptions. 
First,  as  to  the  meaning  of  the  word  "  robbers."  That  word  is  not 
found  in  any  mercantile  instrument;  the  term  "pirates"  being 
used  in  policies  of  insurance.  It  was,  no  doubt,  introduced  to  guard 
against  the  risk  to  which  the  defendants  were  exposed  as  carriers 
by  land  over  the  dangerous  district  of  the  Isthmus  of  Panama.  Is, 
then,  the  strict  technical  meaning  to  be  applied  to  the  term,  or  is  it 
to  receive  its  popular  acceptation,  which  was  more  likely  to  have 
been  in  the  contemplation  of  the  parties?  In  Tomline's  Law 
Dictionary,  "  Bobbery  "  is  defined  as  "  a  felonious  taking  away  of 
money  or  goods  of  any  value  from  the  person  of  another,  or  in  his 
presence,  against  his  will,  by  violence  or  by  putting  him  in  fear, 
and  of  purpose  to  steal  the  same."  In  Black.  Gomm.,  Vol.  4,  p.  242, 
it  is  said,  "  Larceny  from  the  person  is  either  by  privately  stealing, 
or  by  open  and  violent  assault,  which  is  usually  termed  robbery." 
It  is  clear  that  the  parties  could  not  have  used  the  term  in  either  of 
those  senses,  for  the  packages  were  not  to  be  conveyed  in  the  personal 
presence  of  the  defendants  or  their  servants,  much  less  upon  their 
persons.  Johnson,  in  his  Dictionary,  defines  "  Bobbery  "  as  "  theft 
perpetrated  by  force  or  with  privacy."     A  similar  definition  is  given 

[•738]  in  Barclay's  Dict.(l).  The  Legislature  has  frequently  used  *the 
word  "  rob  "  in  its  popular  sense.  The  23  Hen.  VIII.  c.  1,  s.  3, 
excluded  from  benefit  of  clergy  persons  found  guilty  "  for  robbing  of 
any  churches,  chapels,  or  other  holy  places,  or  for  robbing  any 
person  or  persons  in  their  dwelling-houses,  &c.,  or  for  robbing  of  any 
person  or  persons  in  or  near  about  the  highways."  Similar  language 
is  used  in  the  5  &  6  Edw.  VI.  c.  9.  The  89  Eliz.  c.  15,  which  is 
intituled  *'  An  Act  that  no  person  robbing  any  house  in  the  day 
time,  although  no  person  be  therein,  shall  be  admitted  to  have  the 
benefit  of  his  clergy,"  uses,  in  the  enacting  clause,  the  words 
*'  felonious  taking  away."  The  7  Geo.  II.  c.  15,  s.  1,  enacts,  that 
no  owner  of  a  ship  shall  be  liable  for  "  any  loss  or  damage  by  reason 

to  be  within  the  exceptions,  a  theft  (1)  Ed.  179S.    See  Webetor^s  Die- 

occasioned  by  the  negligence  of  the  tionary,  where  "  Bob "  is  said  to  mean, 

defendants  was  not  protected ,   inas-  '*  in  a  loose  sense,  to  steal ; "  see,  also, 

much  as  they  could  not  be  said  to  to  the  like  effect  under    the   words 

have  been  prevented  from  carrying  by  **  Bobber "  and  "Bobbery." 
such  theft.    ♦    ♦    ♦ 
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of  any  embezzlement,  secreting,  or  making  away  with,  by  the  De 

*  xT_  *  ij       -1         M    *         Rothschild 

master  or  maimers,  or  any  of  them,  of  any  gold,  silver,     &c.,  r. 

further  than  the  value  of  the  ship.    The  language  of  that  enactment  ^^  steam''' 

excludes  all  idea  of  force  ;  and  yet  it  has  been  held,  that  where  a    packet  Co. 

robbery   took  place  by  connivance  of  one  of  the  mariners,  the 

master  was  within  the  protection  of  the  statute  :  Sutton  v.  Mitcliell  (i) . 

The  26  Geo.  III.  c.  86,  s.  1,  extends  that  protection  to  the  case  ''  of 

any  robbery,  embezzlement,  secreting,  or  making  away  with,  of  any 

gold,"  &c.,  evidently  intending  by  the  term  "robbery"  to  comprehend 

all  kinds  of  theft.    In  Tomlinson  v.  Brittlebank  (2),  which  was  an 

action  for  slander,  the  defamatory  words  were,  ''  He  robbed  John 

White;"  and  Littledalb,  J.,  said,  ''I  do  not  think  the  term  '  to 

rob '  necessarily  means  taking  goods  from  another  by  force,  in  the 

sense  bf  the  statute  ''  (7  &  8  Geo.  IV.  c.  29,  s.  6).    The  word  is  used 

by  Shakspeare  in  the  sense  of  theft  (s).     Such  being  the  ordinary 

and  popular  acceptation  of  the  term,  that  meaning  ought  to  be 

adopted  in  construing  this  instrument*     (They  then  argued  *that       [  *739  ] 

the  circumstances  under  which  the  boxes  were  stolen  were  sufficient 

to  render  this  a  robbery  within  the  strict  legal  sense  of  the  term. 

On  that  point  they  cited  Arch.  Grim.  Plead.  275,  Rex  v.  Mome  (4), 

Rex  V.  Mason  (6).) 

Secondly,  the  loss  is  within  the  exception  of  ''dangers  of  the 
roads."  The  term  ''roads"  does  not  mean  "roadsteads,"  but  land- 
roads;  and  the  words  "dangers  of  the  roads"  are  not  limited  to 
perils  arising  from  the  roads  themselves,  such  as  rough  or  precipi- 
tous places,  but  are  equivalent  to  "  dangerous  roads,"  from  whatever 
cause  such  danger  may  arise.  In  Doctor  &  Student,  Dial.  2,  c.  88, 
it  is  said,  "  that  it  is  commonly  holden  by  the  laws  of  England,  if  a 
common  carrier  go  by  the  ways  that  be  dangerous  for  robbing,  &c., 
he  shall  stand  charged  for  this  misdemeanor."  "  Piracy  "  is  within 
the  term  "dangers  of  the  seas:"  Pickering  v.  Barkley(fi)f  Barton 
v.  Wolliford(7).  In  like  manner  "dangers  of  the  roads"  will 
comprehend  a  loss  by  theft  of  any  description. 

Sir  A.  Cockhai-n  {BramweU  and  WiUes  with  him),  in  support  of 
the  rule : 

First,  this  was  not  a  loss  within  the  exception  as  to  robbers.    It 

(1)  1  T.  E.  18.  (o)  Buss.  &  Ey.  419. 

(2)  38  E.  B.  335  (4  B.  &  Ad.  630).  (6)  2  BoU.  Abr.  248  ;  Sty.  132, 

(3)  **  Othello,"  Act  iii  Sc.  3.  (7)  Comb*  56. 

(4)  1  Leach,  0.  C.  335. 
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de         is  conceded  that  the  definition  of  robbery,  as  found  in  dictionaries 
9.  and  in  the  best  text- writers,  does  not  always  include  violence ;  and 

^^Stbam^^^  even  in  some  of  the  earlier  statutes  the  term  is  used  as  implying 
i'AOKKT  c<K  theft  without  force ;  but  all  the  authorities  agree  in  the  distinc- 
tion between  robbery  and  theft ;  and  unless  there  is  some  reason  to 
the  contrary,  the  Court  is  bound  to  construe  the  term  according  to 
its  ordinary  legal,  and  not  its  popular,  signification.  It  is  reason- 
able to  assume,  that  the  parties,  when  they  executed  an  instrument 
which  was  to  have  a  legal  operation,  used  a  term  of  art  which 
conveyed  the  technical  meaning  they  intended  to  express.  The 
[  *740  ]  context  and  the  surrounding  ^circumstances  are  sufficient  to  induce 
the  Court  to  adopt  that  construction  which  is  in  accordance  with  the 
legal  acceptation  of  the  term.  The  defendants  are  carriers  by  land 
as  well  as  by  water.  On  the  other  side  of  the  Atlantic  the  country 
is  wild  and  barbarous ;  and,  in  crossing  the  Isthmus  of  Panama, 
the  persons  conveying  the  treasure  would  be  exposed  to  the  attacks 
of  armed  bands  of  robbers.  To  guard  against  such  risk,  arising 
from  a  vis  major ,  this  exception  was  inserted ;  not  to  protect  the 
defendants  from  any  pilfering  which  might  happen  in  a  peaceable 
country  like  this,  more  especially  when  it  was  in  consequence  of 
their  own  culpable  negligence.  The  exception  in  this  bill  of  lading 
is  taken  from  policies  of  insurance,  which  usually  contain  the 
words  "  pirates,  rovers,  thieves  ;  "  which  mean  "  public  thieves,  as 
enemies,  pirates,  &c. :  "  Com.  Dig.  tit.  "Merchant  "  (E.  9).  That 
distinction  between  theft  accompanied  by  violence  {latrocinium), 
and  simple  theft  (Jwtum),  is  pointed  out  in  Arnould  on  Insurance, 
p.  817,  and  Abbott  on  Shipping,  p.  845,  8th  edit. ;  and  the  same 
distinction  applies  in  the  case  of  bailments :  Jones  on  Bailments, 
p.  48. 

Secondly,  this  was  not  a  loss  by  "  dangers  of  the  roads."  It  is  by 
no  means  clear  that  the  term  **  roads  "  was  not  intended  to  apply  to 
the  roads  in  which  the  ship  lay,  when  the  goods  were  put  on  board; 
but,  at  all  events,  there  is  no  reason  why  it  should  apply  to  a  rail- 
road. Assuming,  however,  that  a  land-road  was  intended,  the  words 
"  dangers  of  the  roads  "  must  receive  a  similar  construction  to  that 
put  upon  the  expression  **  perils  of  the  seas."  Now,  it  is  well  estab- 
lished, that  "  perils  of  the  sea,"  mean  perils  arising  from  the  sea, 
and  not  merely  perils  on  the  sea ;  as  for  instance,  where  a  ship  was 
sunk  by  being  fired  into  by  mistake  for  an  enemy:  CtdUn  v. 
Butler  (1),  Abbott  on  Shipping,  p.  886,  8th  edit.  (2). 

(1)  17  B.  R.  400  (5  M.  &  S.  461).  (2)  14th  ed.,  pp.  612,  620. 
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The  argument  having  been  adjourned  until  the  1st  of  *May,  Du 

the  Court  then  said  that  it  was  unnecessary  to  hear  any  further  ^""^^^"'^"^ 

argument  on  the  part  of  the  plaintiflfs.  ^^  SrEAif '^ 

Cur.  adv.  vulL  Packet  Co. 


[  *741  J 


The  judgment  of  the  Court  was  now  delivered  by 


Parke,  B.  : 

In  this  ease  the  plaintiffs  sought  to  recover  from  the  defendants 
the  value  of  two  boxes  of  gold  dust,  part  of  eleven  received  by  them 
at  Panama,  to  be  carried  to  the  Bank  of  England.  The  defendants 
carried  goods  from  Panama  across  the  Isthmus  by  land,  shipped 
them  at  Chagres,  and  brought  them  by  steam  vessels  to  Southamp- 
ton, and  thence  carried  them  by  the  London  and  South  Western 
Railroad  to  London.  A  bill  of  lading  was  given  by  them  at 
Panama,  acknowledging  the  receipt  of  eleven  packages,  said  to 
contain  7,000  and  odd  ounces  of  gold  dust,  to  be  carried  to  the 
Bank  of  England :  '*  the  act  of  God,  the  Queen's  enemies,  pirates, 
robbers,  fire,  accidents  from  machinery,  boilers,  and  steam,  dangers 
of  the  seas,  roads,  and  rivers,  of  whatever  nature  or  kind,  excepted." 
Ail  the  packages  arrived  safe  at  Southampton,  and  were  placed  on 
the  railroad  to  be  carried  to  London ;  but  two  of  them  were  stolen 
secretly  from  a  railroad  truck,  before  their  arrival  there ;  and  the 
jury  found  that  the  defendants  were  guilty  of  negligence  in  the 
conveyance  to  London,  which  caused  the  loss. 

The  defendants  pleaded  the  exceptions  in  the  bill  of  lading  in  two 
different  pleas:  one  stating  that  the  loss  was  occasioned  by  robbers; 
the  other,  by  dangers  of  the  roads. 

At  the  trial,  before  the  Lord  Chief  Baron,  both  pleas  were  found 
for  the  defendants,  but  with  a  reservation  of  liberty  to  enter  a 
verdict  on  both  for  the  plaintiffs.  A  rule  nisi  having  been  granted, 
the  case,  on  behalf  of  the  defendants,  was  elaborately  and  fully 
argued  during  the  last  Term.  Sir  A.  Cockbum  was  heard  in  part 
for  the  plaintiffs ;  and,  *being  satisfied  that  the  plaintiffs  are  I  *^^^  1 
entitled  to  recover,  we  do  not  think  it  necessary  to  hear  any  further 
argument.  The  question  is,  whether  the  theft  committed  on  the 
London  and  South  Western  Railroad  was,  first,  an  act  of  '"robbers," 
or  secondly,  a  danger  of  ''  roads,*'  within  the  true  meaning  of  the 
bill  of  lading.    We  think  it  was  neither. 

It  was  argued  for  the  defendants,  that  the  word  "  robbers  "  ought 
not  to  be  construed  in  the  technical  sense  given  to  the  word  "  rob  " 

52—2 
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De         by  the  English  law  writers,  and  by  some  of  the  English  statates, 
r^  (1  Vict.  c.  87,  8. 2,  for  instance)  where  it  means  the  felonious  taking 

^°  stk^^^  from  the  person  or  in  the  presence  of  another,  of  money  or  goods, 
Packet  Co.  against  his  will,  by  force,  as  putting  him  in  fear,  for  it  was  not 
likely  that  robbery  in  that  sense  would  occur,  as  the  packages  would 
not  usually  be  in  the  personal  presence  of  the  defendants  or  their 
servants,  still  less  on  their  persons ;  and  other  statutes  were  cited, 
where  its  meaning  is  much  more  comprehensive,  and  includes  a 
taking  without  force ;  and  besides,  in  construing  such  instruments, 
it  was  contended  that  the  ordinary  meaning  of  the  words  used  must 
be  followed.  We  think  that  position  is  correct,  but  we  must  also 
look  at  the  circumstances  under  which  the  contract  was  made,  and 
the  peculiar  subject  to  which  it  applied ;  and  taking  these  into  con- 
sideration, we  cannot  doubt  that  the  meaning  of  the  contract  was, 
that  the  defendants  were  not  to  be  liable  for  the  loss  of  the  gold 
dust,  where  it  was  taken  by  force  by  a  vis  major^  which  the  defen- 
dants could  not  resist,  but  that  they  were  to  be  liable  where  it  was 
pilfered  from  them.  It  is  very  unreasonable  to  suppose  that  the 
shippers  of  a  very  precious  article,  in  which  a  large  value  is  com- 
prised in  a  very  small  space,  which  is  capable  of  being  easily 
abstracted  by  any  person  employed  in  carrying  it,  meant  to  exempt 
the  persons  to  whom  they  gave  up  the  custody  and  care  of  it^  from 
all  responsibility  for  theft  committed  by  their  crews  or  others, 
against  which  they  could  presumably  guard  by  the  exercise  of 
[  *743  ]  reasonable  *care ;  but  it  is  likely  that  they  should  agree  to  exempt 
them,  where  the  goods  were  taken  by  a  force  which  they  could  not 
resist.  The  nature  of  the  transaction  shows  clearly,  therefore,  that 
the  word  "  robbers  "  means,  not  "  thieves,"  but  robbers  by  force,  to 
whom  the  term  is  more  reasonably  applied,  though  in  common 
parlance  it  is  often  applied  to  every  description  of  theft.  We  have 
no  doubt,  therefore,  that  in  this  bill  of  lading  this  is  the  proper 
meaning  of  the  word  ''  robbers ;  "  and  this  being  so,  the  loss  in  this 
case  was  not  by  robbers :  and  that  plea,  in  which  the  loss  is  so 
stated,  ought  to  be  found  for  the  plaintiffs. 

We  do  not  feel  any  difficulty  as  to  the  meaning  of  the  term 
"  dangers  of  roads."  We  think  the  word  *'  roads  "  either  explained 
by  the  context  to  mean  marine  roads,  in  which  vessels  lie  at 
anchor ;  or  supposing  it  to  mean  roads  on  land,  the  dangers  of  roads 
are  those  which  are  immediately  caused  by  roads,  as  the  overturn- 
ing of  carriages  in  rough  and  precipitous  places ;  losses  by 
robbery  are  already  provided  for  under  the  general  term  "robbers;" 
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and  the  same  reason  which  induces  to  believe  that  the  parties  did 

not  mean  that  the  defendants  should  be  exempted  from  pilfering  by 

thieves,  when  loss  by  robbers  is  exempted,  leads  us  to  the  conclusion 

that  they  did  not  intend  that  they  should  be  protected  in  the  case 

of  loss  by  thieves  in  passing  along  roads.     The  rule  will  therefore 

be  absolute. 

Rvle  absolute. 


Db 
Rothschild 
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BENHAM  V.  The   UNITED   GUAEANTIE   and    LIFE 
ASSURANCE  COMPANY. 

(7  Ex.  744—753;  S.  C.  21  L.  J.  Ex.  317  ;  16  Jur.  691 ;  19  L.  T.  206.) 

The  defendants  granted  to  the  plaintiff,  the  treasurer  of  a  literary  insti- 
tution, a  policy  of  guarantie  against  loss  occasioned  by  the  want  of 
integrity  of  W.,  the  secretary  of  the  institution.  The  policy  recited,  that, 
as  the  basis  of  the  contract  for  such  guarantie,  the  plaintiff  had  lodged  at 
the  office  of  the  defendants  a  certain  statement  in  writing,  containing  a 
declaration,  signed  by  the  plaintiff,  of  the  truth  of  the  answers  thereby 
given  to  the  questions  therein  contained.  This  statement  contained 
(amongst  others)  the  following  questions  and  answers :  *'  First.  Is  the 
applicant  at  present  in  your  employment,  and,  if  so,  in  what  capacity  ;  and 
has  he  hitherto  performed  the  duties  of  his  situation  faithfully  and  to  your 
satisfaction? — He  is  secretary  of  the  Marylebone  Literary  Institution. 
Secondly.  Is  the  applicant  personally  known  to  you  or  any  of  your  firm ; 
or  by  whom  has  he  been  introduced  or  recommended  to  youP — Only  as 
above.  Thirdly.  In  what  capacity  do  you  intend  to  employ  the  applicant  ? 
and,  with  reference  to  this  question,  state,  as  far  as  circumstances  will 
permit,  (A.)  the  nature  of  his  intended  duties  and  responsibilities  ? — 
(A.)  He  is  secretary  of  the  Marylebone  Literary  Institution,  of  which  I  am 
treasurer.  (C.)  The  checks,  which  will  be  used  to  secure  accuracy  in  his 
accounts,  and  when  and  how  often  they  will  be  balanced  and  closed  ? — 
(C.)  Examined  by  finance  committee  every  fortnight.  (D.)  The  salary  or 
emolument,  and  when  it  will  be  paid  to  him,  and  how  and  when  it  will  be 
paid? — (D.)  80/.  a  year,  at  present:"  Held,  that  the  statement  that  the 
accounts  would  be  examined  by  the  finance  committee  every  fortnight  did 
not  amount  to  a  warranty,  but  was  a  mere  representation  of  the  intention 
of  the  plaintiff ;  and,  consequently,  that  he  was  entitled  to  recover  in 
respect  of  a  loss  arising  from  the  want  of  integrity  of  W.,  although  »uch 
loss  was  occasioned  by  the  neglect  to  examine  the  accounts  in  the  manner 
specified. 

Covenant.  The  declaration  stated,  that,  by  a  certain  instrument 
or  policy  of  guarantie,  sealed  with  the  common  corporate  seal  of  the 
defendants  (profert) ;  after  reciting  that  the  Marylebone  Literary 
and  Scientific  Institution  had  agreed  to  take  into  their  service  and 
to  employ  as  secretary  one  Robert  Weir  in  the  policy  of  guarantie 
described,  upon  the  condition  of  his  procuring  a  sufficient  surety  to 
guarantee  the  plaintiff,  therein  described  as  and  then  being  the 
treasurer  of  the  said  institution,  to  the  extent  of  2002.,  against  loss 


18t'(2. 
Jvfte  7. 
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fiBNHAM  occasioned  by  the  want  of  integrity,  honesty,  or  fidelity,  of  the  said 
Union  B.  Weir  in  such  service  or  employment ;  and  that,  in  performance 
^mhivEjl-  ^'  *^®  ^^  condition,  the  said  B.  Weir,  with  the  concurrence  of  the 
BuiuNCB  Co.  plaintiff  as  such  treasurer,  had  agreed  with  the  defendants  for  the 
grant  by  them  to  the  plaintiff  of  that  policy  of  guarantie ;  and  that, 
as  the  basis  of  the  contract  for  such  guarantie,  the  plaintiff  had 
lodged  at  the  o£Sce  of  the  defendants  a  certain  statement  or  docu- 
ment in  writing,  in  the  policy  of  guarantie  described  as  ''  Employers' 
Guarantie  Proposal,  No.  624,*'  containing  (among  other  things)  a 
declaration  signed  by  the  plaintiff  of  the  truth  of  the  answers  thereby 
[  *74r>  ]  given  to  the  questions  therein  contained ;  and  also  reciting  that  *B. 
Weir  had  paid  to  the  defendants,  or  their  duly  authorised  agent  or 
officer,  the  sum  of  2Z.  10s.  as  the  premium  or  consideration  for  such 
guarantie  as  thereinafter  expressed,  for  the  space  of  one  year,  com- 
mencing on  the  18th  of  May,  1850,  and  terminating  on  the  13th  of 
May,  1851,  both  inclusive :  it  was  witnessed,  that  the  defendants, 
fully  relying  on  the  truth  of  the  declaration  contained  in  the  said 
statement  or  document,  did  thereby  agree  and  declare  that,  during 
the  space  of  one  year,  commencing  and  terminating  as  aforesaid,  and 
afterwards  during  every  succeeding  year  in  respect  of  which  the 
defendants  should  consent  to  receive,  and  R  Weir  and  the  plaintiff, 
or  one  of  them,  should,  before  or  upon  the  18th  of  May  in  the  same 
year,  pay  or  cause  to  be  paid  unto  the  defendants,  or  unto  such 
officer  or  agent  as  should  be  duly  authorised  by  the  directors  of  the 
Company  to  receive  the  same,  the  annual  premium  or  sum  of  2L  10s., 
the  general  funds  and  property  for  the  time  being,  and  the  sub- 
scribed capital  of  the  Company,  but  none  of  the  members  or  officers 
thereof  individually  or  personally,  should,  to  the  extent  or  amount 
in  the  whole  of  200i.,  but  to  no  further  or  greater  extent  or  amount, 
be  subject  and  liable,  according  to  the  deed  of  settlement  and  rules 
of  the  Company,  to  satisfy,  reimburse,  and  make  good  unto  the 
plaintiff  or  other  the  treasurer  for  the  time  being  of  the  said  institu- 
tion, or  the  representatives  or  assigns  of  the  said  institution,  within 
three  calendar  months  next  after  proof  should  be  given,  to  the 
reasonable  satisfaction  of  the  directors  of  the  Company,  of  the 
occurrence  of  such  next-mentioned  loss,  every  loss  whatsoever 
which  during  the  continuance  of  the  liability  of  the  Company  under 
the  said  policy  should  be  sustained  by  the  treasurer  of  the  said 
institution,  by  reason  or  in  consequence  of  the  want  of  integrity, 
honesty,  or  fidelity  of  the  said  E.  Weir,  in  or  arising  out  of  his 
employment  to  be  such  secretary  of  the  said  institution.     And  it 


VOL.  Lxxxvi.]         1852.    EX.    7  EX.  745—747.  823 

was  by  the  policy  of  *guarantie  provided,  that,  (so  far  as  the  next-     Benham 
mentioned  rules  and  regulations  were  capable  of  application  to  the       union 
same),  the  said  policy  and  the  guarantie  thereby  granted  or  under-    Quakanttb 
taken  should  be  subject  and  liable  to  the  rules  of  the  said  Company  surakgs  Co. 
referred  to  by  the  notice  of  even  date  therewith,  thereupon  indorsed,       f  *^*^  ^ 
and  to  all  other  the  then  existing  rules  and  regulations  of  the  Com- 
pany relative  to  polices  of  guarantie  and  guaranties  granted  or  under- 
taken thereby,  and  that  in  the  same  manner  as  if  all  the  said  rules 
and  regulations  were  actually  incorporated  at  length  in  the  policy 
with  especial  reference  thereto.    The  declaration  set  out  the  notice 
as  follows :  ''  Take  notice,  that  by  the  rules  which  in  the  first 
schedule  to  the  deed  of  settlement  of  this  Company  are  numbered 
180,  181,  132,  184,  185,  and  186,  (and  to  which  you  are  referred  for 
more  particular  information),  it  is  provided  to  the  effect:  That  any 
fraudulent  mis-statement  or  suppression  in  any  declaration,  in 
consequence  of  and  with  express  reference  to  which  a  policy  of 
guarantie  is  granted  by  the  Company,  renders  such  policy  void  from 
the  beginning."     (Then  followed  other  rules  not  material  to  the 
present  question.)      Averment,  that  the  statement  or  document 
referred  to  in  the  policy  of  guarantie,  and  therein  described  as 
''  Employers'  Guarantie  Proposal,  No.  624,"  contained  certain  ques- 
tions and  answers,  that  is  to  say,  first,  ''  Is  the  applicant  at  present 
in  your  employment,  and  if  so  in  what  capacity ;  and  has  he  hitherto 
performed  the  duties  of  his  situation  faithfully  and  to  your  satisfac- 
tion ?  *'    The  answer  to  which  was,  "  He  is  secretary  to  the  Maryle- 
bone  Literary  Institution."     Secondly,  "  Is  the  applicant  personally 
known  to  you,  or  any  of  your  firm ;  or  by  whom  has  he  been  intro- 
duced or  recommended  to  yon?"      The  answer  to  which  was, 
"  Only  as  above."    Thirdly,  "  In  what  capacity  do  you  intend  to 
employ  the  applicant?     And  with  reference  to    this  question, 
will  you  state,  as  far  as   circumstances  will    permit — (A),  the 
*nature    of    his    intended    duties    and    responsibilities?"      The       [  *747  ] 
answer    to    which   was — (A),    "Mr.    Weir    is    secretary   of    the 
Marylebone  Literary  Institution,  of  which  I  am  the  treasurer." 
Another  of  which  questions  was — (C)  "  The  checks  which  will  be 
used  to  secure  accuracy  in  his  accounts,  and  when  and  how  often 
they  will  be  balanced  and  closed  ?  "    The  answer  to  which  was — 
(C)  "Examined  by  finance  committee  every  fortnight,"    Another 
of  which  questions  was — (D)  "The  salary  or  emolument  which 
will  be  paid  to  him,  and  how  and  when  it  will  be  paid  ?  "    The 
answer  to  which  was — (D)  "  80Z.  a-year  at  present."    And  another 
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Bbkham      of  which  questions  was — Fourthly,  "  Shall  you  require  any  further 

UsjoK       pecuniary  guarantie  for  the  applicant's  integrity  than  that  pro- 

OuARANTiR    pQged  to  he  obtained  from  this  Company  to  the  extent  of  — L  ?  and, 

AND  Xjlr  a  AH' 

8UBANCB  Co.  if  80,  what  is  the  nature  and  amount  of  the  further  guarantie  you 
require?"     The  answer  to  which  was,  "No."     And  another  of 
which  questions  was — Fifthly,  "  Are  you  aware  of  any  reason  why 
a  guarantie  of  the  applicant's  integrity  should  be  considered  as 
more    than    usually  hazardous?"      The  answer  to  which  was, 
''  No."    The  declaration  then  averred,  that  no  answers  except  as 
aforesaid  were  given  to  the  questions  contained  in  the  statement 
or  document  in  writing  in  the  policy  described  as  "Employers' 
Guarantie  Proposal,"  &c. ;   and  that  the  said  answers  and  the 
declaration  concerning  the  same  were  true ;  that  B.  Weir,  to  wit, 
on  the  said  18th  May,  1850,  became  and  was  the  secretary  to  the 
said  institution,  and  so  remained  and  continued  from  the  time  of 
the  sealing  of  the  policy  of  guarantie  until  the  18th  of  July,  1851 ; 
and  the  said  institution  during  all  that  time  retained  and  employed 
him  in  their  service  in  the  capacity  aforesaid;   that  the  plaintiff 
during  all  that  time  remained  and  continued  and   still  is  the 
treasurer  for  the  time  being  of  the  institution;   that  during  the 
continuance  of  the  liability  of  the  defendants  under  the  said  policy 
[  *748  ]       of  ^guarantie,  to  wit,  on  the  ISth  of  May,  1851,  the  defendants 
consented  to  and  did  then  receive  from  the  said  E.  Weir,  and 
B.  Weir  then  paid  to  them,  a  certain  other  annual  premium  or  sum  of 
2L  10«.,  as  and  by  way  of  premium  or  consideration  for  continuing 
such  policy  of  guarantie  for  one  year,  commencing  the  said  last- 
mentioned  day  and  terminating  on  the  ISth  of  May,  1852,  both 
inclusive  ;  and  thereupon,  and  according  to  the  terms  of  the  policy 
of  guarantie,  and  under  and  by  virtue  of  the  same  and  the  last- 
mentioned  receipt  and  payment,  the  general  funds  and  property 
for  the  time  being  and  the  subscribed  capital  of  the  (Company, 
during  the  last-mentioned  space  of  one  year,  commencing  and 
terminating  as  aforesaid,  were  to  the  extent  or  amount  of  2002. 
liable,  according  to  the  deed  of  settlement  and  rules  of  the  Com- 
pany, and,  subject  to  the  rules  and  regulations,  clauses,  provisoes, 
stipulations,  and  conditions  contained  in  the  policy  of  guarantie,  to 
satisfy,  reimburse,  and  make  good  unto  the  plaintiff,  or  other  the 
treasurer    for   the    time  being  of    the  institution,   within  three 
calendar  months  next  after  proof  should  be  given,  to  the  reason- 
able satisfaction  of  the  directors  of  the  Company,  of  the  occurrence 
of  the  next-mentioned  loss,  every  loss  whatsoever,  which,  during  the 
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continuance  of  the  liability  of  the  defendants  under  the  policy  during  Bbnhau 
the  last-mentioned  period,  should  be  sustained  by  the  treasurer  of  union 
the  institution  by  reason  or  in  consequence  of  the  want  of  integrity,  ^^^^^, 
honesty,  or  fidelity  of  E.  Weir,  in  or  arising  out  of  his  employment  surancb  Co. 
to  be  such  secretary  of  the  institution,  as  and  in  the  manner  and 
according  and  subject  to  the  said  rules  and  regulations,,  clauses, 
provisoes,  stipulations,  and  conditions  contained  in  the  said  policy 
of  guarantie.  That,  after  the  13th  of  May,  1850,  and  before  the 
18th  of  May,  1852,  and  whilst  B.  Weir  remained  and  continued 
such  secretary,  and  during  the  continuance  of  the  liability  of  the 
Company  under  the  policy  of  guarantie,  to  wit,  on  the  *14th  of  [  '749  ] 
May,  1850,  and  on  divers  other  days  &c.,  B.  Weir,  in  the  capacity  of 
and  in  the  course  of  his  employment  and  duties  as  such  secretary, 
was  intrusted  with  and  held  for  the  benefit  and  on  account  of  the 
institution  divers  sums  of  money,  in  the  whole  amounting  to  a 
large  sum  of  money,  to  wit,  the  sum  of  1882.  Il8.  Id.;  and  the 
same  then,  by  reason  and  in  consequence  of  the  want  of  integrity 
of  B.  Weir  in  his  employment  as  such  secretary,  to  wit,  by  his 
embezzlement  thereof,  became  and  was  wholly  lost,  to  wit,  to  the 
institution  and  the  plaintiff  as  such  treasurer;  and  the  plaintiff 
and  the  institution  then,  and  not  before,  discovered  and  had 
notice  of  the  same.  The  declaration  then  averred,  that  the 
plaintiff  gave  proof,  to  the  reasonable  satisfaction  of  the  directors, 
of  the  loss;  and  that  three  calendar  months  after  proof  had 
elapsed  before  the  commencement  of  the  suit.  Breach,  that  the 
defendants  did  not  make  good  the  loss,  although  the  funds  of  the 
Company  were  sufBcient  for  that  purpose. 

Plea,  as  to  1002.,  parcel  &c.,  payment  of  that  amount  into  Court; 
and  as  to  the  residue  of  the  1882.  Il8.  Id. :  That  the  statement  or 
document  in  writing,  in  the  policy  of  guarantie  in  the  declaration 
in  this  action  mentioned  and  described  as  '*  Employers'  Guarantie 
Proposal,  No.  624,"  lodged  by  the  plaintiff,  and  the  declaration  in 
the  statement  or  document  signed  by  the  plaintiff  as  in  the 
declaration  in  this  action  mentioned,  were  respectively  lodged  and 
signed,  and  all  the  several  questions  and  answers  in  the  statement 
and  document  in  the  declaration  in  this  action  mentioned  were 
respectively  proposed  to  and  returned  by  the  plaintiff,  the  treasurer 
of  the  institution  in  the  declaration  mentioned,  by  and  with  the 
authority  of  the  said  institution,  to  form,  and  did  form,  the  basis 
of  the  contract  for  such  guarantie  as  in  the  declaration  in  this 
action  mentioned;  that  whilst  B.  Weir  remained  and  continued 
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Bekhah  such  secretary,  and  before  the  loss  of  the  residue  of  the  sum  of 
Union  188Z.  11«.  Id.,  and  before  the  want  of  fidelity,  &c.  of  E.  Weir  ♦in 
A^D^LiFK™-  ^®SP®^^  ^*  ^**  residue,  and  before  his  embezzlement  thereof,  to 
suRANCB  Co.  wit,  on  the  14th  of  May,  1850,  and  thence  continually  until  and 
L  *760  ]  ^f^^  ^.^^  YoQQ  of  the  whole  of  the  said  residue,  &c.,  and  the  want  of 
integrity,  &c.  of  B.  Weir  in  respect  thereof,  and  his  embezzlement 
thereof,  divers,  to  wit,  twenty-six  of  the  fortnights  for  the  examina- 
tion by  a  finance  committee  of  the  accounts  of  B.  Weir  in  the 
answers  to  the  third  question  in  the  declaration  in  this  action 
mentioned  had  elapsed,  and  the  plaintiff  and  the  institution  in  the 
declaration  mentioned  wholly  failed  and  neglected  during  the 
whole  of  the  time  last  aforesaid  to  use  the  said  checks  to  secure 
accuracy  in  his  accounts,  by  any  fortnightly  or  any  other  examina- 
tion thereof  by  any  finance  committee;  and  wholly  failed  and 
neglected  to  hold  or  institute,  or  cause  to  be  held  or  instituted,  any 
such  examination  stipulated  for  as  part  of  the  basis  of  the  eon- 
tract  of  guarantie  in  the  policy  of  guarantie  and  the  statement 
or  document  described  as  ''Employers*  Guarantie  Proposal, 
No.  624,"  and  the  questions  and  answers  therein  and  in  the  said 
declaration  in  this  action  mentioned,  and  during  all  the  time  last 
aforesaid  no  such  examination  was  ever  had  or  held :  that  the  loss 
of  the  whole  of  the  said  residue  of  the  sum  of  188Z.  11«.  Id.,  and 
the  want  of  integrity,  &c.  of  B.  Weir  in  respect  thereof,  and  his 
embezzlement  thereof,  occurred  during  the  time  of  such  failare 
and  neglect  to  examine  his  accounts  by  a  finance  committee  every 
fortnight,  and  in  consequence  and  by  reason  of  such  failure, 
neglect,  and  default.     Verification. 

To  this  plea  the  plaintiff  demurred  specially ;  but  it  was  agreed, 
on  the  argument,  to  discuss  only  matter  of  substance. 

BovUl  in  support  of  the  demurrer : 

The  document,  described  as  the  ''Employers'  Guarantie  Pro- 
posal,"  formed  no  part  of  the  contract;  and  even  if  it  did,  the 
examination  every  fortnight  by  a  finance  committee  of  the  accounts 
[  *75i  ]  '''of  B.  Weir  was  not  a  condition  precedent  to  the  defendants' 
liability.  In  policies  of  insurance,  there  is  a  well-known  distinc- 
tion between  a  representation  and  a  warranty.  The  answer  here 
given  as  to  the  checks  merely  referred  to  the  intention  of  the 
plaintiff  at  that  time.  If  the  examination  of  the  accounts  be 
treated  as  a  warranty,  the  omission  to  examine  them  for  a  day  or 
even  an  hour  after  the  time  specified  would  avoid  the  policy. 
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(Pollock,  C.  B.,  referred  to  Shaw  v.  Robberds  (i) ;  Martin,  B.,      Bbnham 
referred  to  Barrett  v.  Jeimy  (2).)  Umion 

GUABANTIB 
AND  LiFB  A.S- 

The  Court  then  called  on  burangb  Co. 

Lush  to  support  the  plea: 

The  answer,  that  the  accounts  would  be  examined  every  fort- 
night, formed  part  of  the  basis  of  the  contract  between  the  parties ; 
and  consequently,  the  statement  was  not  a  mere  representation  but 
a  warranty.  In  policies  of  insurance,  the  distinction  between  a 
representation  and  a  warranty  is  this,  that,  whatever  materially 
affects  the  risk  or  premium,  even  though  inserted  in  the  margin  of 
the  instrument,  is  to  be  construed  as  a  warranty.  In  De  Hahn  v. 
Hartley  (3),  Lord  Mansfield,  Ch.  J.,  says :  *'  A  warranty  in  a  policy 
of  insurance  is  a  condition  or  a  contingency,  and  unless  that  be 
performed  there  is  no  contract.  It  is  perfectly  immaterial  for  what 
purpose  a  warranty  is  introduced,  but,  being  inserted,  the  contract 
does  not  exist  unless  it  is  literally  complied  with.  Now,  in  the 
present  case,  the  condition  was,  the  sailing  of  the  ship  with  a 
certain  number  of  men  ;  which  not  being  complied  with,  the  policy 
is  void."  Here,  the  risk  was  materially  affected  by  the  neglect  to 
use  proposed  means  for  securing  the  fidelity  of  the  party.  The 
contract  was  entered  into  upon  the  faith  of  the  credit  given  to 
the  answers.  Some  of  these  relate  to  past,  some  *to  present,  and  [  *752  ] 
some  to  future  facts.  One  of  the  latter,  namely,  the  amount  of 
salary,  is  not  a  warranty,  since  the  answer  is  qualified.  But  the 
answer  to  the  question  as  to  the  capacity  in  which  the  party  was  to 
be  employed  is  a  warranty ;  for,  if  a  person  becomes  surety  for 
another  in  the  situation  of  a  porter,  and  he  is  afterwards  employed 
as  a  clerk,  the  guarantie  is  at  an  end. 

(Martin,  B.  :  The  question  here  is,  in  what  capacity  do  you 
intend  to  employ  the  applicant  ?) 

The  question  and  answer  as  to  what ''  checks  will  be  used  to  secure 
accuracy  in  the  accounts  "  are  in  an  absolute  form. 

(Pollock,  G.  B.  :  Suppose  that,  instead  of  examining  the  accounts 
every  fortnight,  the  institution  had  adopted,  as  a  more  convenient 
mode  of  securing  the  fidelity  of  their   secretary,  the  practice  of 

(1)  45  R.  R.  407  (6  Ad.  &  El.  75).  (3)  1  R.  R.  221  (1  T.  R.  343). 

(2)  3  Ex.  535. 
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R-B. 


Benhau      sending  the  money  every  day  to  a  banker,  and  that  on  one  occasion 

Union       when  some  was  left,  the  secretary  absconded  with  it,  woald  the 

AND^iiiTKAs-  P^^^^y  ^  avoided?     If  this  is  a  warranty,  it  must  be  construed 

suBANOK  Co.  strictly;  and  therefore,  although  the  institution  had  found  out  a 

better^mode  of  checking  the  accounts,  they  would,  nevertheless,  be 

obliged  to  go  through  the  idle  ceremony  of  having  them  examined 

by  a  finance  committee.) 

The  plea  expressly  avers  that  the  loss  was  in  consequence  of  the 
neglect  to  examine  the  accounts.  The  cases  which  have  been 
referred  to  are  distinguishable  f rom]^the  present ;  for  in  neither  of 
them  was  it  stated,  as  here,  that  the  representation  formed  the 
basis  of  the  contract. 


r  •Tss  ] 


Bovill  was  not  called  upon  to  reply. 

Pollock,  C.  B.  : 

The  manner  in  which  this  question  is  put,  the  other  questions 
with  which  it  is  associated,  and  the  decisions  upon  policies  of 
insurance,  lead  me  to  the  conclusion,  that  the  answer  was  not 
expected  to  be  upon  the  part  of  the  office,  or  meant  to  be  on  the  part 
of  the  plaintiff,  anything  more  than  a  declaration  of  the  coarse 
^intended  to  be  pursued ;  and  if  that  answer  was  made  bond  fide  and 
honestly,  it  does  not  prevent  the  plaintiff  from  maintaining  this 
action. 


Aldbbson,  B.,  and  Platt,  B.,  concurred. 


Martin,  B.  : 

I  entertain  no  doubt  about  it.  The  application  for  guarantie  is 
made  by  the  secretary  of  the  institution ;  but  the  questions  are  not 
asked  of  the  person  who  proposes  to  contract,  but  of  his  employer ; 
and  this  answer  is  no  condition  precedent,  but  a  mere  representa- 
tion. The  distinction  between  a  representation  and  a  warranty  is 
pointed  out  in  Wms.  Saund.  in  a  note  to  the  case  of  Goram  v. 
Sweeting  (i). 

Judgment  for  the  plaintiff. 

1)  Vol.  2.  p.  200  c. 
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HOETON    V.    The    WESTMINSTER    IMPEOVEMENT       i852. 
COMMISSIONERS.  ^uVl' 

(7  Ex.  780—792 ;  a  C.  21  L.  J.  Ex.  297 ;  19  L.  T.  219.)  ,~  , 

L  '«>w  J 
In  an  action  against  the  Westminster  Improvement  Commissioners,  the 
declaration  stated,  that  the  defendants,  by  their  writing  obligatory,  acknow- 
ledged that  they,  by  virtue  of  the  Westminster  Improvement  Acts,  1845 
and  1847,  were  bound  to  P.  in  a  certain  sum,  subject  to  a  condition  for 
repayment,  which  recited  **  that,  by  virtue  of  the  said  Acts,  the  defendants 
were  authorised  to  borrow  any  simi  of  money  for  the  purposes  of  the  Acts, 
and  to  secure  the  same  by  their  bonds ;  and  that  the  defendants,  in  pur- 
suance of  the  Acts,  had  borrowed  of  P.  5,0002.,  for  enabling  them  to  carry 
the  purposes  of  the  Acts  into  execution."  The  declaration  then  stated, 
that  P.,  according  to  the  provisions  of  the  Westminster  Improvement  Act, 
assigned  the  bond  to  the  plaintilF ;  and  alleged  as  a  breach  the  non-payment 
to  the  plaintiff  of  interest.  Seven lli  plea,  that  the  defendants  did  not,  in 
pursuance  of  the  said  Acts,  boiTow  of  P.  the  said  sum  for  enabling  them 
to  carry  the  purposes  of  the  Acts  into  execution,  nor  was  the  same  lent  by 
P.  for  Uiat  purpose ;  and  that  the  writing  obligatory  was  not  made  by  the 
defendants  for  securing  the  payment  of  any  sum  of  money  borrowed  by  the 
defendants  for  the  purposes  of  and  under  the  powers  and  provisions  of  the 
Acts.  Eighth  plea,  that  C.  M.  and  W.  M.  were  entitled  to  receive  from  the 
defendants  certain  bonds ;  and  that  P.  and  A.  conspired  to  obtain  to  the  use 
of  P.  those  bonds,  and  to  cheat  and  defraud  0.  M.  and  W.  M.  thereof ; 
and,  in  pursuance  of  such  conspiracy,  by  fraud  and  covin  practised  upon 
C.  M.  and  W.  M.,  caused  and  procured  them  to  contract  with  P.  that  he 
should  have,  and  that  they  should  cause  to  be  delivered  to  him,  the  bonds 
to  which  they  were  so  entitled ;  that  P.  and  A.,  in  further  pursuance  of  the 
conspiracy,  and  by  means  of  the  said  fraud  and  covin,  did  cause  and 
procui-e  0.  M.  and  W.  M.  to  request  and  direct  the  defendants  to  make  and 
deliver  the  bonds  to  which  C.  M.  and  W.  M.  were  so  entitled,  and  amongst 
others  the  bond  in  the  declaration  mentioned,  to  P.  as  the  obligee  thereof, 
instead  of  C.  M.  and  W.  M.  That  P.  and  A.,  in  further  pursuance  of  the 
conspiracy,  and  by  means  of  the  fraud  and  covin,  caused  and  procured  the 
defendants  to  deliver  the  bond  in  the  declaration  mentioned  to  P.,  of  which 
premises  the  plaintiff  had  notice ;  and  that  afterwai-ds,  C.  M.  and  W.  M. 
required  the  plaintiff  not  to  pay  the  bond.  General  demurrer  to  these 
pleas: 

Held,  that  the  seventh  plea  was  bad,  on  the  ground,  first,  that  the  West- 
minster Improvement  Act,  1845,  enabled  the  Commissioners  to  borrow  any 
sum  of  money  which  **  they  should  judge  necessaiy  for  the  purposes  of  the 
Act."  Secondly,  that  the  defendants  were  estopped  by  the  recitals  of  the 
bond  from  denying  that  the  money  was  in  fact  borrowed  for  those  purposes. 

Held,  also,  that  the  eighth  plea  did  not  disclose  any  defence  at  law  to  the 
action,  but  that  the  only  remedy  was  in  a  court  of  equity. 

Debt.  The  declaration  stated,  that  the  defendants,  by  their 
writing  obligatory,  sealed  with  their  common  seal,  (profei't),  acknow- 
ledged that  they,  by  virtue  of  the  ''  Westminster  Improvement  Act, 
1845,"  and  the  ''  Westminster  Improvement  Act,  1847,"  were  held 
and  firmly  bound  to  T.  Fooley  in  the  sum  of  10,000{.,  &c. ;  which  bond 
was  subject  to  a  condition  thereunder  written,  whereby,  after  reciting 
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HoRTON      that  under  and  by  virtue  of  the  said  Acts  of  Parliament  the  defendants 

West-       were  authorised  to  borrow  any  sum  of  money  for  the  purposes  of  the 

^J^^™^^''  said  Acts,  and  to  secure  the  same  by  their  bonds,  as  in  the  said  Acts 

Com-        mentioned ;  and  that  the  defendants,  in  pursuance  of  the  said  Acts, 

r  »7gj  -J  '  had,  upon  the  day  of  the  date  of  the  bond,  borrowed  of  T.  *Pooley 
5,0002.,  for  enabling  them  to  carry  the  purposes  of  the  said  Acts  into 
execution,  the  condition  of  the  said  writing  obligatory  was  declared 
to  be,  (be,  (setting  out  the  condition,  which  was  for  payment  of  the 
principal  at  the  end  of  three  years,  and  interest  half-yearly).  The 
declaration  then  stated,  that  the  condition  was  subject  to  a  proviso, 
enabling  the  defendants  to  pay  off  the  principal,  on  giving  three 
calendar  months  notice,  and  averred  that  the  bond  was  duly 
stamped ;  and  that,  within  fourteen  days  after  the  date  thereof,  a 
memorial,  according  to  the  provisions  of  the  Westminster  Improve- 
ment Act,  1845,  was  made  by  the  defendants'  clerk  in  the  register 
of  mortgages  and  bonds,  of  the  number  and  date  of  the  bond,  and 
of  the  parties  thereto,  with  their  proper  additions;  whereupon 
T.  Pooley  then  became  entitled  to  the  bond,  and  to  all  right  and 
interest  therein.  It  then  stated  that  T.  Pooley,  by  deed  duly 
stamped,  in  consideration  of  5,000/.  paid  by  the  plaintiff,  trans- 
ferred to  him  the  bond ;  and  that  within  thirty  days  after  the  date 
thereof  the  deed  was  produced  to  the  clerk  of  the  defendants,  who 
thereupon  caused  a  memorial  of  the  transfer  to  be  made  in  the 
same  manner  as  in  the  case  of  the  original  bond ;  whereupon  the 
plaintiff  became  entitled  to  the  benefit  of  the  original  bond.  The 
declaration  then  alleged,  that  125/.  was  due  for  interest,  and  was 
duly  demanded  ;  and  that,  although  a  reasonable  time  had  elapsed, 
no  part  had  been  paid ;  actio  accrevit  &c. 

The  defendants  pleaded  {inter  alia)  seventhly — That  they  did 
not,  in  pursuance  of  the  said  Acts  of  Parliament,  or  of  the  West- 
minster Improvement  Act,  1850,  borrow  of  T.  Pooley  the  sum 
of  5,000/.  or  any  part  thereof,  for  enabling  them  to  carry  the 
purposes  of  the  Acts  or  any  or  either  of  them  into  execution,  nor 
was  the  same  lent  or  advanced  by  T.  Pooley  or  any  other  person 
for  those  purposes.  That  the  writing  obligatory  was  not  made 
by  the  defendants  for  securing  the  payment  of  any  sum  of  money 

[  •782  ]  *borrowed  or  taken  up  by  the  defendants  for  the  purposes  of  and 
under  the  powers  and  provisions  of  the  said  Acts,  or  of  the  West* 
minster  Improvement  Act,  1850,  or  any  or  either  of  them.  And 
the  defendants  were  not,  under  or  by  virtue  of  the  said  Acts,  or 
any  or  either  of  them,  directed,  authorised,  or  empowered  to  make 
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the  writing  obligatory,  nor  was  the  same  made  by  them  under  or  Hobtok 

by  virtue  or  in  pursuance  of  the  said  Acts,  or  any  or  either  of  them;  w^t- 

and  the  same  was  made  contrary  to  the  provisions  of  those  Acts,  minster  Im- 

Averments,  that  Pooley  and  the  plaintiff  had  notice  of  the  premises.  Com- 

^r      -n       i*  MISSIONBBS* 

Verification. 

Eighth  plea :  That,  before  the  making  of  the  writing  obligatory, 
to  wit,  on  &c.,  G.  Morrisson  and  W.  Mackenzie  were,  subject  to 
certain  terms  and  conditions,  entitled  to  receive  from  the  defen- 
dants certain  bonds,  to  be  thereafter  issued  and  made,  and  sealed 
by  the  defendants  under  their  common  seal,  and  to  be  conditioned 
respectively  for  the  payment  by  the  defendants  or  their  successors 
to  the  obligees  to  be  named  in  such  bonds,  at  the  end  of  three  years 
from  the  dates  of  such  bonds,  of  divers  sums  of  money  &c.,  with 
interest,  payable  half-yearly.  That  T.  Pooley  and  A.  G.  Pooley, 
and  divers  other  persons,  whose  names  are  to  the  defendants 
unknown,  afterwards,  and  before  the  making  of  the  said  writing 
obligatory,  and  the  making  of  the  bonds  which  C.  Morrisson  and 
W.  Mackenzie  are  so  entitled  to,  or  any  or  either  of  them,  to  wit, 
on  &c.,  did  conspire,  combine,  confederate,  and  agree  together,  to 
obtain  and  acquire  to  the  use  of  T.  Pooley  the  said  bonds  to  which 
C.  Morrisson  and  W.  Mackenzie  were  so  entitled,  and  of  the  monies 
to  be  payable  thereby,  and  to  cheat  and  defraud  C.  Morrisson  and 
W.  Mackenzie  thereof.  And  for  that  purpose,  T.  Pooley  and 
A.  G.  Pooley  did,  in  pursuance  of  the  said  conspiracy,  afterwards  and 
before  the  making  of  the  said  writing  obligatory,  and  of  the  said  bonds, 
or  any  or  either  of  them,  to  wit,  on  &c.,  by  fraud  and  covin,  then 
made  and  practised  by  them  upon  C.  Morrisson  and  W.  Mackenzie, 
induce  and  ^persuade,  and  cause  and  procure  G.  Morrisson  and  [  *783  ] 
W.  Mackenzie,  to  contract  and  agree  with  T.  Pooley,  amongst  other 
things,  that  T.  Pooley  should  have,  and  that  G.  Morrisson  and 
W.  Mackenzie  should  cause  to  be  delivered  to  T.  Pooley,  the  bonds 
of  the  defendants,  to  which  G.  Morrisson  and  W.  Mackenzie  were 
so  entitled.  That  T.  Pooley  and  A.  G.  Pooley,  in  further  pur- 
suance of  the  said  conspiracy,  and  by  means  of  the  said  fraud  and 
covin,  and  before  G.  Morrisson  and  W.  Mackenzie,  and  the  defen- 
dants, or  any  or  either  of  them  had  discovered  the  same,  or  had 
any  notice  or  knowledge  thereof,  did  afterwards,  to  wit,  on  &c., 
cause  and  procure  G.  Morrisson  and  W.  Mackenzie  to  request  and 
direct  the  defendants  to  make  and  deliver,  and  to  cause  and  to 
procure  them  to  make  and  deliver,  the  bonds  to  which  G.  Morrisson 
and  W.  Mackenzie  were  so  entitled,   and,  amongst  others,  the 
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writing  obligatory  in  the  declaration  mentioned,  and  to  make  and 
deliver  the  same  to  T.  Fooley  as  the  obligee  thereof,  in  the  lieu 
and  stead  of  G.  Morrisson  and  W.  Mackenzie  as  the  obligees  thereof. 
That  T.  Fooley  and  A.  G.  Fooley,  in  further  pursuance  of  the 
conspiracy,  and  by  means  of  the  fraud  and  covin,  did  afterwards, 
to  wit,  on  &c.,  cause  and  procure  the  defendants  to  make  and 
deliver,  and  they  did  make  and  deliver,  the  writing  obligatory  in 
the  declaration  mentioned,  as  and  for  and  being  one  of  the  bonds 
to  which  G.  Morrisson  and  W.  Mackenzie  were  so  entitled;  and 
T.  Fooley  took  and  received  the  same  as  and  for  one  of  such  bonds. 
That  they  never  did,  at  any  time,  borrow  of  T.  Fooley,  nor  did  he 
lend  to  them,  the  sum  of  5,000{.,  or  any  part  thereof,  as  in  the 
condition  of  the  writing  obligatory  is  recited.    That  the  plaintiff, 
before  and  at  the  time  of  the  transfer  of  the  writing  obligatory, 
had  notice  of  the  premises ;  and  C.  Morrisson  and  W.  Mackenzie, 
before  the  commencement  of  this  suit,  to  wit,  on  &c.,  gave  the 
defendants  notice,  and  required  them  not  to  pay,  and  ^forbad  them 
and  still  forbid  them  paying,  the  monies  by  the  writing  obligatory 
so  payable.    Verification. 

General  demurrer  to  both  pleas,  and  joinder  therein. 

Willes  (Gai-th  with  him)  in  support  of  the  demurrers : 

The  seventh  plea  is  bad,  on  two  grounds :  First,  it  attempts  to 
raise  an  issue  which  is  wholly  immaterial.  The  8  &  9  Vict, 
c.  cxxviii.,  s.  87,  enacts,  "  That  it  shall  be  lawful  for  the  Conmiifi- 
sioners  from  time  to  time  to  borrow  at  interest  any  sum  of  money 
which  they  shall  judge  necessary  for  the  purposes  of  this  Act ; " 
and  for  securing  the  repayment  thereof,  with  interest,  the  Gommis- 
sioners  may  mortgage  lands,  &c.,  "  or  may  secure  the  same  by  bond 
duly  stamped."  The  plea  states,  that  they  did  not,  in  pursuance 
of  the  Acts,  borrow  the  money  to  enable  them  to  carry  the  pur- 
poses of  the  Acts  into  execution.  That  however  is  imtmaterial,  for 
iLe  Gommissioners  have  a  special  discretion  vested  in  them ;  and  if 
tliey  judged  it  necessary  that  the  money  should  be  borrowed,  they 
had  power  to  borrow  it,  although  the  loan  might  be  unnecessary  for 
the  purposes  of  the  Acts.  Secondly,  the  defendants  are  estopped 
from  setting  up  this  defence,  since  it  contradicts  the  facts  alleged 
on  the  face  of  the  bond.  Fairdtle  d.  Mytton  v.  OUbert{i)  will 
perhaps  be  cited  as  an  authority  to  show  that  Gommissioners, 
acting  for  the  benefit  of  the  public,  are  not  estopped  by  facts  stated 
(1)  1  £.  H.  4dd  (2  T.  B.  160) 
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in  their  own  deed.    But  that  decision  was  considered  in  the  case  of  Hoktoit 

Doe  d.  Levy  v.  Home  (1),  where  it  was  held,  that,  in  ejectment  by  a  Wbst- 

second  mortgagee  of  tolls,  the  Commissioners  were  estopped  from  'J.^fovEMBNT 

setting  np  the  fact  of  the  first  mortgage  to  defeat  the  legal  estate  of  ^o^- 

Aft  I  SSIOti  KRB» 

the  lessor  of  the  plaintiff.  There  the  Court,  after  adverting  to  the 
dictum  of  AsHHDRST,  J.,  in  Fairtitle  d.  Mytton  v.  Gilbert,  that 
"  the  deed  cannot  operate  in  direct  opposition  to  an  Act  of  Parlia- 
ment which  negatives  the  *estoppel,"  distinguish  between  a  case  [  ^785  ] 
where  the  contracting  parties  must  be  presumed  to  have  known 
that  what  appeared  on  the  face  of  the  instrument  was  not  authorised 
by  the  statute,  and  so  to  have  qualified  their  contract  accordingly, 
and  where  the  estoppel  is  with  reference  to  some  fact  dehars  the 
instrument,  and  as  to  which  no  presumption  of  knowledge  can 
arise.  In  Reg.  v.  White  (2),  counsel  having  argued  on  the  authority 
of  Fairtitle  d.  Mytton  v.  Gilbert,  "  that  trustees  acting  under  a 
statute  are  not  estopped  by  anything  that  they  have  done  contrary 
to  the  statute,"  Lord  Denman,  Ch.  J.,  said,  **  We  have  held  that 
this  is  true  only  of  a  statute,  the  contents  of  which  are  publicly 
known  ;  such  a  statute  is  to  have  effect,  whatever  dealings  may  take 
place ;  but  where  the  persons  acting,  whether  trustees  for  public 
purposes  or  not,  have  done  any  act  which  was  not  known  to  the 
parties  with  whom  they  were  afterwards  dealing,  such  an  act 
cannot  prevent  the  estoppel  arising  from  that  subsequent  dealing.'* 
Here  the  plaintiff  could  have  no  means  of  knowing  whether  the 
money  was  necessary  for  the  purposes  of  the  Act. 

The  eighth  plea  is  also  bad.  It  does  not  aver  that  any  fraud  was 
practised  upon  the  defendants,  so  that  they  might  avoid  their 
contract;  but  only  states  that,  Morrisson  and  Mackenzie  being 
entitled  to  certain  bonds,  Pooley  conspired  with  other  persons  to 
defraud  Morrisson  and  Mackenzie ;  and  such  conspiracy  caused  the 
defendants,  at  the  request  of  Morrisson  and  Mackenzie,  to  deliver 
the  bond  in  question  to  Pooley,  who  assigned  it  to  the  plaintiff. 
Those  facts  might  render  the  plaintiff  a  trustee  in  equity  for 
Morrisson  and  Mackenzie,  but  they  afford  no  defence  at  law.  The 
efendants  were  bound  to  deliver  the  bond  to  Morrisson  and 
Mackenzie,  or  to  such  person  as  they  should  appoint;  and  that 
obligation  has  been  fulfilled  by  the  delivery  to  their  nominee.  It 
is  as  if,  to  an  action  *by  a  trustee,  the  defendant  should  plead  that  [  *786  ] 
the  cestui  que  trust  forbad  him  to  pay  the  plaintiff.  There  is 
neither  precedent  nor  authority  for  this  plea.  Fraud  is  no  defence 
(1)  61  B.  B.  397  (3  Q.  B.  767).  (2)  4  Q.  B.  101. 
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at  law,  unless  it  has  been  practised  upon  the  party  who,  on  that 
ground,  seeks  to  defeat  the  contract,  and  by  the  party  who  attempts 
'  to  enforce  it.  If  Morrisson  and  Mackenzie  were  to  sue  the  Com- 
missioners for  money  lent,  it  would  be  a  good  defence  to  plead  that 
they  gave  a  bond  according  to  the  directions  of  Morrisson  and 
Mackenzie  ;  and  it  would  be  no  smswer  for  the  latter  to  reply,  that 
they  were  induced  to  give  those  directions  by  the  fraud  of  a  third 
party.  The  election  to  treat  as  valid  or  invalid  a  transaction 
tainted  with  fraud  rests  with  the  person  on  whom  the  fraud  has 
been  committed,  not  with  strangers.  (He  cited  Campbell  ▼. 
Fleming  (i),  Oorgier  v.  MieviUe{2).) 

BramweU  (Honyman  with  him),  contra  : 

The  seventh  plea  affords  a  good  defence  to  the  action.     The 
Commissioners  are  only  empowered  to  borrow  money  to  enable 
them  to  carry  into  execution  the  purposes  of  the  Acts ;  and  it  is 
expressly  alleged,  that  this  bond  was  not  given  as  a  security  for 
money  so  borrowed.    A  Railway  Company,  incorporated  by  Act  of 
Parliament,  and  empowered  to  raise  money  for  a  particular  purpose, 
cannot  lawfully  appropriate  the  money  to  a  purpose  not  contem- 
plated by  the  Act,  however  beneficial  it  may  be  for  the  Company  : 
The  East  Anglian  Railway  Company  v.  The  EasteiJi  Counties  Rail^ 
way  Company  (s),  Oage  v.  The  Newmarket  Railway  Company  (4).     If 
then  a  Company,  associated  with  a  view  to  profit,  is  unable  to  divert 
its  funds  from  the  specified  purpose,  much  less  can  the  defendants, 
who  are  trustees  for  the  public  benefit,  borrow  money  for  purposes 
not  authorised  by  the  statutes  under  which  they  profess  to  act. 
(He  then  referred  to  the  45th  and  112th  sections  *of  the  8  &  9  Vict, 
c.  clxxviii.)     Further,  the  defendants  are  not  estopped  from  setting 
up  this  defence.    The  donee  of  a  limited  power  cannot,  in  the 
exercise  of  it,  extend  the  power  by  any  act  of  his  own.    It  is  true 
that  the  defendants  have  put  their  seal  to  this  instrument ;  but  as 
the  Acts  do  not  authorise  it,  they  are  not  estopped  from  showing 
that  fact.    Doe  d.  Levy  v.  Home  (5)  only  shows  that  the  Commis- 
sioners would  be  estopped  by  the  recital  of  some  act  done  by  them 
within  scope  of  that  authority,  even  though  the  recital  was  untrue. 
But  that  has  no  application  here,  for  the  objection  is  that  they  had 
no  power  to  do  what  they  are  stated  to  have  done ;  and  to  allow  an 


(1)  53  B.  B.  194  (1  Ad.  &  El.  40). 

(2)  27  B  R.  290  (3  B.  &  0.  45). 

(3)  11  0.  B.  775. 


(4)  18  Q.  B.  457. 

(5)  61  B.  B.  397  (3  a  B.  757). 
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estoppel  voald  be  to  confer  on  them  powers  beyond  the  statute.      Hobton 
Then  with  respect  to  the  eighth  plea:  The  defendants  have  a  right       w^t- 
to  avail  themselves  of  any  defence  Morrisson  and  Mackenzie  would  *J»'^v^,Ja|[5J' 
have  had,  if  Pooley  had   been  the  plaintiff,  and   Morrisson  and         Com. 

M I8SI  ONERS 

Mackenzie  the  defendants.  Whoever  is  sought  to  be  charged  by  a 
contract  tainted  with  fraud,  may  set  up  fraud  as  a  defence.  More- 
over, the  plea  contains  an  allegation  of  fraud  upon  the  defendants, 
because  it  states  that  the  bond  was  made  and  delivered  by  them  to 
Pooley.  Pidcock  v.  Bishop  (i),  and  Jackson  v.  Duchaire  (2)  are 
authorities  to  show  that  a  contract,  which  is  a  fraud  upon  third 
persons,  is  void  as  between  the  parties  to  it.  It  is  the  same  in 
principle  as  where  a  debtor  secretly  agrees  with  one  of  several 
creditors  who  have  executed  a  composition-deed  to  pay  that  creditor 
more  than  the  stipulated  sum,  which  agreement  is  void  as  a  fraud 
upon  the  other  creditors.  It  is  a  sound  legal  maxim,  ex  dolo  malo 
von  oritur  actio:  Broom's  Maxhns,  571.  Lord  Mansfibld,  Gh.  J., 
in  Holman  v.  Johnson  (3),  treats  it  as  a  principle  of  public  policy, 
and  observes  that,  ''  no  Court  will  lend  its  aid  to  a  man  who  *  founds  [  *788  ] 
his  cause  of  action  upon  an  immoral  or  an  illegal  act."  That 
principle  has  been  invariably  acted  on. 

(Pollock,  G.  B.  :  The  doctrine  was  carried  to  an  extreme  point  in 
Cannan  v.  Bryce  (4),  where  it  was  held  that  money  lent,  and  applied 
by  the  borrower  for  the  express  purpose  of  settling  losses  on  illegal 
stock-jobbing  transactions,  to  which  the  lender  was  no  party,  could 
not  be  recovered  back  by  him.) 

In  Wright  v.  TalUs  (6),  it  was  held  that  no  copyright  could  be 
acquired  in*  a  book  which  was  falsely  represented  as  a  translation 
from  an  original  work  of  a  celebrated  author,  in  order  to  impose 
upon  the  public  and  induce  them  to  give  a  higher  price  for  the 
copies.  In  Hardman  v.  WiUcock  (6),  an  agent,  to  whom  goods  were 
intrusted  for  sale,  was  allowed  to  set  up  the  fraud  of  his  principal 
and  a  third  person,  in  order  to  defeat  an  action  by  the  principal  for 
the  proceeds  of  the  sale.  Wherever  fraud  is  practised  on  a  person, 
who  in  consequence  induces  a  third  party  to  do  some  act,  the  latter 
is  affected  by  the  fraud,  and  may  set  it  up  as  a  defence.  Pctxtoii  v. 
Popham  (7)  and  The  Gas  Light  and  Coke  Company  v.  Turner  (8)  are 
also  authorities  to  show  that  this  plea  is  good  on  general  demurrer. 

(1)  27  B.  B.  430  (3  B.  &  0.  606).  (5)  68  R  B.  8d2  (1  0.  B.  893). 

(2)  3  T.  B.  551.  (6)  35  B.  B.  566  (9  Bing.  382,  n.). 

(3)  Gowp.  343.  (7)  9  East,  408. 

(4)  22  B.  B.  342  (3  B.  &  Aid.  179).  (8)  5  Bing.  N.  0.  666. 
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Willes,  in  reply : 
The  East  Anglian  Railway  Company  v.  The  Easteim  Counties 
Railway  Company y  and  Ga^e  v.  The  Neunutrlut  Railway  Company , 
were  cases  in  which  the  funds  of  the  Company  were  appropriated  to 
purposes  wholly  different  from  those  for  which  the  Company  was 
incorporated.  Here  the  plea  is  not,  that  the  money  was  applied  to 
purposes  not  contemplated  by  the  Acts,  but  that  the  Commissioners 
did  not  borrow  the  money  for  the  purposes  of  the  Acts.  That  how- 
ever is  immaterial,  for  they  are  empowered  to  borrow  what  in  their 
judgment  they  *may  think  necessary.  With  respect  to  the  other 
plea,  CaiT  v.  Kearsley  (i)  and  Taylor  v.  Croker{2)  are  authorities  to 
show  that  the  facts  therein  stated  do  not  render  the  bond  void  ;  for 
there  is  no  fraud  on  the  part  of  the  Commissioners,  and  they  could 
never  be  compelled  to  give  another  to  Morrisson  and  Mackenzie. 
The  authorities  relied  on  are  cases  in  which  the  parties  were  in  i)an 
delicto.  (He  referred  to  Smith  v.  Cvff{s),  Hill  v.  The  Proprietors  of 
the  Manchester  Water  Works  (4),  Doe  d.  Jones  v.  Jones  (6).) 

Pollock,  C.  B.  : 

Neither  of  these  pleas  presents  any  answer  to  the  plaintiff's  claim. 
The  first,  in  effect,  states  that  the  defendants  had  no  power  under 
the  statutes  to  make  the  bond,  and  therefore  they  are  not  bound  by 
it.  That  plea  clearly  cannot  be  sustained.  The  Commissioners  may 
have  thought  it  right  that  the  money  should  be  borrowed,  and,  having 
judged  it  necessary,  that  is  sufficient  to  render  the  transaction 
legal. 

The  other  plea  is  worthy  of  more  consideration.  A  great  deal  of 
learning  has  been  introduced  to  show  that  the  defendants  may  set 
up,  as  a  defence,  the  fraudulent  conduct  of  third  parties.  In  my 
opinion  thev  cannot,  set  up  the  defence  raised  by  this  plea.  It  is 
not  like  the  case  where  a  plaintiff  is  seeking  to  enforce  a  contract 
with  the  defendant,  and  fraud  is  disclosed  by  the  plea,  which  shows 
that  there  never  was  any  valid  contract.  In  this  case  there  is  a 
contract,  which,  on  the  face  of  it,  is  perfectly  legal ;  and  the  Com- 
missioners, by  their  bond,  are  bound  to  some  one.  Then  it  is  said 
that  they  are  not  bound  to  the  plaintiff,  because  an  arrangement 
was  made,  by  which  they  were  induced  to  give  the  bond  to  a  wrong 
person.  But  that  was  by  the  authority  of  the  right  parties ;  and  if 
the  latter  were  imposed  upon,  the  remedy  is  in  a  court  of  ^equity. 

a)  4  Esp.  169.  (i)  36  E.  R.  656  (2  B.  A  Ad.  544). 

(2)  4  Esp.  187.  (6)  82  R.  E,  742  (6  Ex.  16), 

(3)  18  E.  E.  340  (6  M.  &  S.  160). 
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Upon  tliis  short  ground  I  think  that  ihe  pleu  aflfords  no  answer,  and       Horton 
that  the  plamtiff  is  entitled  to  judgment.  West. 

MIKSTRB  iBf- 

Aldbrson,  B.  :  Com- 


HISSIONRKS. 


I  am  of  the  same  opinion.  The  first  of  these  pleas  does  not  raise 
a  proper  issue,  because  the  defendants  are  authorised  by  the  statute 
to  borrow  such  sums  of  money  as  they  shall  judge  necessary  for 
the  execution  of  their  duties ;  and  it  is  not  averred  that  they  did 
not  judge  it  necessary  to  borrow  the  sum  for  which  this  bond  was 
given.  The  second  question  is,  whether  the  defendants  are  entitled 
to  set  up  the^'ti*  tertii — that  is,  the  right  of  Morrisson  and  Mackenzie 
to  this  bond.  It  is  admitted  that  Morrisson  and  Mackenzie  did,  in 
point  of  fact,  authorise  the  defendants  to  make  this  bond  in  the 
name  of  Fooley;  but  it  is  said  that  Morrisson  and  Mackenzie  did 
not  give  a  real  authority,  because  they  were  induced  to  give  the 
authority  by  reason  of  fraud.  That  might  be  a  ground  for  avoiding 
the  bond  in  a  court  of  equity,  or  it  might  render  Pooley,  or  the 
plaintiff  as  his  assignee,  a  trustee  for  Mackenzie  and  Morrisson,  but 
it  affords  no  defence  in  a  court  of  law. 

Platt,  B.  : 

I  am  of  the  same  opinion.  The  Commissioners  are  empowered 
to  borrow  such  sum  of  money  as  they  shall  judge  necessary  for  the 
purposes  of  the  Acts  ;  and  it  is  not  denied  that  this  bond  was  given 
for  a  sum  of  that  description.  With  regard  to  the  other  plea,  which 
attempts  to  set  up  ihe  jus  teriii,  in  my  opinion  the  facts  there  stated 
do  not  avoid  the  bond  as  between  the  parties  to  this  action,  because  the 
nomination  of  Pooley,  as  obligee,  was  valid  when  it  was  given  by 
Morrisson  and  Mackenzie,  and  acted  on  by  the  defendants.  There- 
fore, the  instrument  was,  at  the  time  of  the  contract,  a  valid  bond. 
Then  it  is  said  that  the  bond  was  fraudulently  obtained  as  between 
Morrisson  and  Mackenzie  and  Pooley.  *But  how  does  that  affect  [  'tqi  j 
the  liability  of  the  defendants  ?  If  Morrisson  and  Mackenzie  had 
sued  the  defendants  for  the  money  borrowed,  the  latter  might  have 
pleaded  that  they  gave  a  bond  for  the  amount  to  the  person 
nominated  by  Morrisson  and  Mackenzie.  If  there  is  really  any 
fraud  in  the  transaction,  the  remedy  is  in  a  court  of  equity,  which 
can  do  complete  justice  by  bringing  all  parties  before  it. 

Mabtin,  B.  : 
I  am  of  the  same  opinion.     This  is  an  action  upon  an  instrument 
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under  seal,  w))ereby  the  defendants  have  contracted  to  do  certain 

acts;  and  in  order  to  excuse  themselves  from  performing  them, 

they  ought  to  make  out  a  clear  legal  defence.     Now,  the  instrument 

itself  states  that  the  defendants  were  authorised  to  borrow  money 

for  the  purposes  of  the  Acts ;  and  that,  in  pursuance  of  the  Acts, 

they  had  borrowed  the  money  for  which  this  bond  was  given.     The 

first  of  these  pleas  in  effect  states,  that  the  money  was  not  borrowed 

for  the  purposes  of  the  Acts ;  but  I  think  that  the  defendants  are 

estopped  from  setting  up  any  such  defence.     It  has  been  argued 

that  the  doctrine  of  estoppel  does  not  apply  here ;  but  the  case  of 

Hill  V.  The  Propiietors  of  ths  Manchester  Water  Works  {i)  satisfies 

me  that  it  does.    The  meaning  of  estoppel  is  this — that  tho  parties 

agree,  for  the  purpose  of  a  particular  transaction,  to  state  certain 

facts  as  true ;  and  that,  so  far  as  regards  that  transaction,  there 

shall  be  no  question  about  them.    But  the  whole  matter  is  opened 

where  the  statement  is  made  for  the  purpose  of  concealing  an 

illegal  contract ;  for  persons  cannot  be  allowed  to  escape  from  the 

law  by  making  a  false  statement  (2).     That  is  totally  different  from 

this  case ;  for  here  the  contract  itself  is  perfectly  legal,  and  though 

the  plea  is  not  the  same,  yet  the  case  is  substantially  the  same  as 

that  of  HiU  V.  27w  Proprietors  *of  the  Manchester  Water  Works, 

which,  in  my  judgment,  is  good  law  and  good  sense. 

With  respect  to  the  other  plea,  the  defendants  carefully  abstain 

from  saying  that  any  fraud  was  practised  upon  themselves,  and 

only  allege  that  it  was  practised  upon  Morrisson  and  Mackenzie, 

whereby  they  were  induced  to  direct  the  defendants  to  give  the 

bond  to  Fooley.    But  no  authority  has  been  cited  which  shows  that 

those  circumstances  render  the  bond  void ;  and  the  Court  ought  to 

be  slow  to  allow  parties  to  set  up  any  such  defence,  especially  to  a 

contract  under  seal. 

Judgment  fo9'  the  plaintiff^. 


1852. 
May  26. 

[802] 


HOLMES  V.  SIXSMITH. 

(7  Ex.  802—809 ;  S.  C.  21  L.  J.  Ex.  312 ;  16  Jur.  619;  19  L.  T.  159.) 

A  document,  which  purports  to  be  an  agreement,  and  is  valid  upon  the 
face  of  it,  but  which  is  tendered  in  evidence  to  show  the  transaction  with 
which  it  is  connected  to  be  a  fraud,  is  admissible,  although  unstamped. 

The  plain tilF  entered  into  a  written  agreement  with  a  third  party  to  race 


(1)  .30  E.  E.  656  (2  B.  &  Ad.  544). 

(2)  This  passage   is  cited  by  Far- 


well,  J.,  Tn  re  Hoflatid  [1901]  2  Ch.  at 
p.  158. 
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their  horses  upon  certain  terms,  and  he  deposited  the  amount  of  his  stake        Holmks 
with  the  defendant    The  race  was  run,  and  the  plaintiffs  horse  was  beaten ;  r. 

but  he  afterwards  discovered  that  the  whole  transaction  was  a  concocted      Sixsmith. 
fraud :  Held,  in  an  action  to  recover  back  the  stake,  after  notice  given  not 
to  pay  the  amount  over,  that  the  written  instrument,  although  unstamped, 
was  properly  admitted  in  evidence  in  proof  of  the  fraud  (1). 

Assumpsit  for  money  had  and  received,  and  on  an  account  stated. 
Plea,  Non  assumpsit,  and  issue  thereon. 

At  the  trial,  before  Gresswell,  J.,  at  the  last  Liverpool  Assizes,  it 
appeared  that  the  action  was  brought  to  recover  the  sum  of  1001., 
which  had  been  deposited  with  the  defendant  as  stakeholder,  under 
the  following  circumstances : 

The  plaintiff,  being  the  owner  of  a  fast  trotting  horse  named 
"  Jackey,"  had  inserted  an  advertisement  in  the  newspapers,  in 
which  he  offered  to  run  his  horse  against  any  other  horse,  upon 
certain  terms.  In  pursuance  of  this  advertisement,  a  person  of  the 
name  of  Taylor  offered  to  run  a  horse  named  '*  Flying  Cloud," 
the  property  of  a  Mr.  Williams,  and  which  he  represented  to  have 
never  performed  in  public,  against  "Jackey."  The  plaintiff 
accepted  the  challenge,  and  the  terms  of  the  race  were  embodied  in 
a  written  agreement,  and  the  sum  of  lOOZ.  was  deposited  with  the 
defendant  as  stakeholder.  The  race  came  off,  and  the  plaintiff's 
horse  was  beaten ;  but  it  was  afterwards  discovered  that  ''  Flying 
Cloud  "  was  a  celebrated  American  horse,  that  his  real  name  was 
the  ''  Oneida  Chief,"  and  that  his  legs  had  been  dyed  to  favour  the 
deception.  The  plaintiff  thereupon  gave  the  defendant  notice  not  to 
pay  over  the  sum  so  deposited  in  his  hands,  and  demanded  a 
return  of  his  money,  which  was  refused.  The  plaintiff  rested  his 
action  upon  two  grounds :  first,  on  the  ground  that  these  trotting 
matches  were  illegal ;  and  secondly,  that  the  whole  transaction  was 
a  fraud  upon  him,  and  therefore  not  binding.  The  learned  Judge 
was  of  opinion  that,  since  the  8  &  9  Vict.  c.  109,  the  transaction,  in 
the  absence  of  fraud,  was  not  illegal.  The  plaintiff's  counsel  then 
stated,  that  he  relied  upon  fraud,  and  tendered  in  evidence  the 
following  unstamped  paper,  to  show  the  terms  *on  which  the  race  [  •808  ] 
was  to  be  run,  and  as  a  link  in  the  chain  of  fraud  : 

"Liverpool,  12th  Nov.  1851. 
"  Match  for  100  sovereigns  a  side ;  Mr.  Bichard  Holmes  agrees 
to  trot  his  chestnut  cob  'Jackey,'  under  14  hands,  against  Mr. 
John  Williams'  chestnut  horse  'Flying  Cloud,'  15  hands  1  inch 

(1)  But  see  now  s.  14  (4)  of  the  Stamp  Act,  1891  (54  &  55  Vict.  c.  39).— 
J.  G.  P. 
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HoLUBs  high,  three  miles  on  a  road,  on  Tuesday,  the  25th  inst. ;  the  road 
sixBMiTH.  and  time  to  be  named  by  Messrs.  J.  Taylor  and  J.  Ellis.  Mr. 
Holmes'  driver  is  to  weigh  9  stone  7  lbs.  Mr.  Williams'  horse  to 
be  either  ridden  or  driven,  and  is  to  carry  or  draw,  in  addition  to 
9  stone  7  lbs.,  7  lbs.  for  every  inch  his  horse  is  above  *  Jackey's  * 
height ;  in  case  of  breaking,  the  horse  or  horses  to  be  immediately 
pulled  into  trot.  302.  each  to  be  now  deposited,  and  the  remainders 
to  be  made  good  on  Monday  the  24th  inst.,  at  Mr.  Richard  Holmes' 
house  (the  *  Tiger '  Vaults)  between  the  hours  of  7  and  8  in 
the  evening.  Either  party  failing  to  produce  his  money  at  the 
appointed  time,  to  forfeit  the  amount  deposited  to  the  party  who 
produces  his  full  stakes.     Mr.  Samuel  Brookes  to  be  stakeholder. 

"E.  W.  HOLMBS, 

*'  p.  p.  Joroj  Williams, 

"W.  TlLSTON." 

This  document  was  objected  to  on  the  part  of  the  defendant,  on 
the  ground  that  it  ought  to  have  been  stamped  as  an  agreement. 
The  learned  Judge  admitted  it ;  and  a  verdict  was  found  for  the 
plaintiff,  with  leave  to  the  defendant  to  move  to  set  that  verdict 
aside,  and  to  enter  a  nonsuit. 

Wilkins,  Serjt.,  in  last  Term,  obtained  a  rule  nisi  accordingly. 

Knowles,  Edivard  James,  and  T.  Jones,  now  showed  cause : 

The  document  was  properly  admitted  in  evidence,  although 
[  ♦804  ]  unstamped ;  for  it  was  offered  for  the  purpose  of  'defeating  the 
transaction  of  which  it  formed  an  ingredient,  by  showing  that  it 
was  altogether  a  fraud  upon  the  plaintiff.  The  document,  therefore, 
was  not  relied  upon  as  an  agreement,  and  as  such  binding  upon  the 
parties  to  it,  within  the  true  meaning  of  the  Stamp  Act,  but  for  a 
purely  collateral  purpose.  The  plaintiff  based  his  action  upon  the 
fraud  practised  upon  him,  and  this  paper  was  a  link  in  the  chain 
of  proof  by  which  the  fraud  was  sought  to  be  established.  [They 
cited  Coppock  v.  Bower  (i),  Reg,  v.  Gompertz  (2),  Sweeting  v. 
Halse  (3),  Keable  v.  Payne  (4),  Enthoven  v.  HoyU  (6),  and  WiUianu 
V.  Oen-y  (6).] 

L  b06  j  Wilkins,  Serjt.,  and  J.  Henderson,  in  support  of  the  rule : 

Where  an  instrument  is  capable  of  being  enforced  against  any  of 

(1)  4  M.  &  W.  361.  (4)  8  Ad.  &  El.  655. 

(2)  72  R.  E.  458  (9  Q.  B.  824).  (5)  13  C.  B.  373  ;  16  Jur.  272. 

(3)  9  B.  &  C.  365.  (6)  10  M.  &  W.  296, 
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the  parties  to  it  as  an  agreement,  ib  cannot  be  given  in  evidence  Holmks 
unless  it  is  properly  stamped.  In  some  of  the  cases  relied  upon,  sixbjiitu. 
the  validity  of  the  instrument  itself  was  impeached.  Upon  that 
ground  the  decision  in  Coppock  v.  Bower  (i)  proceeded.  There  the 
agreement  was  invalid  upon  the  face  of  it.  In  Reg.  v.  Gompertz, 
the  warrant  of  attorney  was  not  binding,  as  it  was  given  for  an 
illegal  purpose.  The  Stamp  Act  was  passed  with  a  view  to  benefit 
the  revenue,  and  therefore  ought  to  be  obeyed  in  those  cases  where 
the  parties  are  enabled  to  follow  its  requirements.  Here  the 
instrument  is  good  upon  the  face  of  it,  and  would,  at  all  events, 
be  binding  upon  one  of  the  parties.  It  is  admitted,  that  if  the 
plaintiff's  horse  had  won  the  race,  and  the  plaintiff  had  sued  for 
the  stakes,  the  agreement  must  have  been  stamped. 

(Martin,  B.  :  ♦Suppose  the  plaintiff  had  in  the  first  instance       L  •so?  ] 
relied  upon  the  fact  that  his  horse  had  won  the  ra:e,  but  afterwards 
it  turned  out  that  the  horse  had  been  beaten,  could  he  treat  the 
transaction  as  fraudulent,  and  rest  upon  the  instrument  as  invalid?) 

It  is  submitted  that  he  could  not.  The  parties  ought  not  to  be 
permitted  at  their  option  to  treat  an  instrument  as  an  agreement 
or  as  a  nullity. 

Pollock,  C.  B.  : 

We  are  all  of  opinion  that  this  rule  must  be  discharged.  This  case 
is,  in  reality,  not  distinguishable  from  that  of  Reg.  v.  Gompertz  (2). 
The  question  there  arose  upon  a  warrant  of  attorney,  which,  on  the 
face  of  it,  was  a  good  and  valid  instrument,  and  which,  as  such, 
required  a  stamp,  but  had  not  one.  Here  the  question  turns  upon  an 
agreement,  which,  as  far  as  the  instrument  is  concerned,  is  likewise 
legal ;  and  the  only  ground  for  impeaching  it  is,  that  the  plaintiff 
became  a  party  to  it  by  means  of  a  gross  fraud ;  and  the  question  is, 
whether,  where  a  party  by  fraud  induces  another  to  enter  into  a 
written  agreement,  it  is  necessary  that  the  party  imposed  upon 
should  have  the  instrument  stamped,  before  he  is  in  a  position  to 
demand  his  money  on  the  ground  of  fraud.  I  entirely  concur  with 
the  decision  of  the  Court  of  Queen's  Bench  in  Reg.  v.  Gompertz ^ 
and  I  think  that  an  agreement  does  not  require  a  stamp  unless  it 
is  used  as  and  for  an  agreement.  If  it  is  used  merely  as  part  of 
the  machinery  of  a  fraud,  and  to  show  that  the  person  paying 

(1)  51  E.  B.  627  (4  M.  &  W.  361).  (2)  72  E.  E.  458  (9  Q.  B.  824). 
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HoLMBs  money  has  been  imposed  upon,  no  stamp  is  necessary.  In  civil 
SizBMiTH.  cases,  if  a  document  is  used  as  an  agreement,  it  must  be  stamped, 
but  not  so  if  it  is  used  for  any  collateral  purpose.  If,  for  example, 
it  be  used  as  a  piece  of  paper  merely  to  identify  some  person  by 
its  having  been  found  in  his  possession,  or  to  connect  one  person 
with  another,  or  to  connect  two  pieces  of  paper  together.     And  in 

I  *808  ]  criminal  cases,  although  an  ^instrument  might,  as  such,  unques- 
tionably require  a  stamp,  and  be  in  itself  free  from  fraud,  still,  if 
used  to  establish  crime,  it  does  not  require  a  stamp :  as  where  a 
prisoner  is  indicted  for  forgery,  the  forged  instrument  is  receivable 
in  evidence,  though  it  has  either  no  stamp  or  a  wrong  stamp.  The 
learned  counsel  for  the  defendant  have  adverted  to  a  bad  use  which 
they  contended  might  be  made  of  this  state  of  the  law.  They  said 
that,  in  the  first  instance,  the  plaintiff  did  not  set  up  fraud,  but 
insisted  that  the  agreement  was  void  altogether.  The  following 
case  was  also  put  by  one  of  the  members  of  the  Bench :  Suppose 
the  plaintiff  had  claimed  the  stake  under  the  agreement,  and  it 
turned  out  that  his  horse  was  beaten  in  the  race,  could  he  after- 
wards have  set  up  and  have  relied  upon  the  fraud  ?  I  think  he 
could  not ;  for,  having  once  affirmed  the  contract  by  claiming  the 
stake,  he  could  not  afterwards  turn  round  and  claim  a  return  of 
his  money  on  the  ground  of  the  agreement  being  void  by  reason  of 
fraud.  But  each  of  the  modes  in  which  the  plaintiff  shaped  his 
case  was,  in  effect,  the  same,  each  being  for  the  purpose  of  obtaining 
the  same  result,  by  showing  that  the  agreement  was  illegal,  and 
therefore  void ;  and  each  of  these  views  of  the  case  would  fall 
within  the  principle,  that  the  agreement  did  not  require  a  stamp.  In 
the  first  place,  then,  I  think  we  have  the  true  principle  on  this  subject 
expounded  in  most  of  the  cases  cited,  and  we  have  in  addition  a 
direct  decision  upon  this  particular  case  in  that  of  Reg.  v.  Gompertz. 

Alderson,  B.  : 

I  am  of  the  same  opinion.  The  substance  of  the  plaintiff's 
complaint  is,  that  the  defendant  has  improperly  paid  over  to  a 
third  party  a  sum  of  money  which  belongs  to  the  plaintiff ;  and  in 
order  to  establish  that  claim,  the  plaintiff  relies  upon  a  fraud  which 
he  insists  to  have  been  practised  upon  him,  and  by  means  of  which 
[  *809  ]  he  was  induced  by  sharpers  to  deposit  his  money  ^upon  the  race. 
In  order  to  substantiate  this  case,  the  plaintiff  tenders  in  evidence 
a  piece  of  paper  which  purports  to  be  an  agreement  to  run  his  horse 
"  Jackey  "  against  another  horse  called  "  Flying  Cloud,"  there  being 
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in  truth  no  such  horse  as  ^'  Flying  Cloud/'  and  the  whole  being  a  Holmes 
mere  trick  to  introduce  into  the  race  another  horse  of  a  totally  sixbhith. 
different  description,  for  the  purpose  of  cheating  the  plaintiff.  The 
production  of  the  paper  containing  the  agreement  is  a  legitimate 
and  the  best  mode  of  proving  that  fact.  However,  in  so  doing,  the 
plaintiff  does  not  set  it  up  as  an  agreement,  but  as  an  ingredient  in 
a  concocted  fraud.  Coppock  v.  Bower  in  principle  applies.  The 
cases  differ  in  this  respect  as  to  the  facts,  for  there  the  paper 
appeared  illegal  on  the  face  of  it,  whereas  here  the  illegality 
appears  by  the  evidence,  which  shows  it  to  have  formed  a  portion 
of  a  fraud.  In  both  cases,  however,  the  principle  is  the  same; 
the  document  is  not  set  up  as  a  valid  instrument,  but  its  validity 
is  destroyed  by  proof,  either  that  it  is  illegal  on  the  face  of  it,  or 
that  it  is  void  by  reason  of  fraud. 

Platt,  B.,  concurred. 

Mabtin,  B.  : 

I  cannot  distinguish  this  case  from  Reg.  v.  Gompei'tz.  If  that 
case  did  not  exist,  I  should  not  have  so  clear  an  opinion  on  this 
subject  as  the  rest  of  the  Court.  For  when  I  find  the  law  saying 
such  and  such  documents  must  be  stamped,  and  shall  not  be 
receivable  in  evidence  unless  they  are  stamped,  it  is  the  duty  of 
parties  to  see  that  they  are  stamped ;  which  the  parties  have  not 
done  here.    But  I  think  the  matter  is  concluded  by  Recj.  v.  Oompertz. 

Rule  discharged. 

FEEEGARD   v.  BAENES  and  BAETON(I).  1862. 

(7  Ex.  827—832  ;  S.  0.  21  L.  J.  Ex.  320  ;  19  L.  T.  188.)  Jnneh  3. 

A.  B.  obtained  a  magistrate's  warraut  for  the  apprehension  of  0.  D.  upon  [  827  J 
a  criminal  charge,  which,  on  the  hearing,  was  dismissed.  This  warrant 
was  directed  **To  the  constable  of  D."  (a  parish  in  the  county  of  W.)* 
A.  B.  delivered  the  warrant  to  a  county  constable  of  W.,  and  directed  him 
to  execute  it,  which  he  did :  Held,  that  the  warrant  could  not  be  executed 
by  any  other  constable  than  by  a  constable  of  the  paiish  of  D.,  and 
consequently  that  the  execution  of  it  by  the  county  constable  was  illegal. 

Secondly,  that  trespass  lay  against  A.  B. 

Thirdly,  the  action  not  having  been  brought  within  six  months  after  the 
commission  of  the  trespass,  that  the  constable  was  protected  under  the  6th 
and  8th  sections  of  the  Constables  Protection  Act,  1750  (24  Geo.  II.  c.  44). 

Trespass  for  breaking  and  entering  the  plaintiff's  house,  and 
for  assaulting  and  imprisoning  him. 

(1)  FoUowed  in  Rey.  v.  Sander6  (1867)  L.  E.  1  C.  C.  B.  lb. 
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[Fkeeqard        Plea,  Not  guilty  ''  by  statute ; "  and  issue  thereon. 
BAirKBs.  -^t  '^®  ^ri*l>  before  Talfourd,  J.,  at  the  last  Wiltshire  Assizes, 

the  following  facts  appeared:  The  plaintiff  and  the  defendant 
Barnes  resided  at  Dauntsey,  in  Wiltshire,  and  the  defendant  Barton 
was  a  county  police  constable  appointed  under  the  2  &  3  Vict, 
c.  98,  s.  8,  and  was  attached  to  the  district  in  which  Dauntsey  was 
[  *828  ]  situate.  Barnes,  ^having  lost  some  lamps,  and  entertaining  sus- 
picions against  the  plaintiff,  proceeded  to  a  magistrate,  and 
obtained  a  warrant  lo  search  the  plaintiff's  premises,  and  to  appre- 
hend him.  This  warrant  was  headed,  **  Wilts,  (to  wit),"  and  was 
directed  to  "  To  the  constable  of  Dauntsey."  Barnes  delivered  the 
warrant  to  Barton,  and  directed  him  to  execute  it.  Barton  there- 
upon went  to  the  plaintiff's  house,  and  having  obtained  the  lost 
lamps  from  the  plaintiff's  wife,  was  told  by  Barnes  to  do  his  duty. 
He  accordingly  arrested  the  plaintiff,  and  carried  him  before  the 
magistrate  by  whom  the  warrant  was  granted ;  but,  after  hearing 
the  case,  he  dismissed  the  charge.  This  took  place  in  the  early 
part  of  July,  1851 ;  but  this  action  was  not  commenced  until  the 
latter  end  of  January,  1852,  being  more  than  six  months  after  the 
committing  of  the  acts  of  trespass.  It  further  appeared,  that  a 
constable  had  been  duly  appointed  to  the  parish  of  Dauntsey. 

The  defendants  justified  under  the  21  Jac.  I.  c.  12, 1  Jb  2  Will.  IV. 
c.  41,  2  &  8  Vict.  c.  98,  and  8  &  4  Vict.  c.  88 ;  and  contended,  first, 
that  they  were  both  justified  under  the  warrant;  and,  secondly, 
on  the  part  of  Barnes,  that,  as  against  him,  the  form  of  action 
was  misconceived,  and  it  ought  to  have  been  case  and  not  trespass ; 
and  thirdly,  as  respected  Barton,  that  the  action  ought  to  have 
been  brought  within  the  period  of  six  months,  as  required  by  the 
24  Geo.  II.  c.  44,  s.  8.  The  learned  Judge  nonsuited  the  plaintiff, 
with  leave  to  him  to  move  to  set  the  nonsuit  aside,  and  to  enter  a 
verdict  for  152.,  which  sum  was  contingently  assessed. 

Kinglake,  Serjt.,  having  obtained  a  rule  nisi  accordingly, 

Croicder  and  Hodges,  for  the  defendant  Barnes,  and  SlcuU,  for 
Barton,  showed  cause : 

First,  both  defendants  are  protected  by  the  warrant,  which  was 

executed  by  a  constable  of  the  county  in  which  Dauntsey  is  situate, 

[  *829  ]       *and  who  was  also  attached  to  that  district,  although  it  was  not 

executed  by  the  constable  of  that  parish.     Under  the  2  &  3  Vict. 

c.  93,  s.  8,  the  defendant  Barton  had  all  the  powers  of  executing 
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warrants  in  that  parish  by  virtue  of  his  authority  which  extended    Fukboard 
through  the  county.    It  is  therefore  submitted,  that  it  was  not      babnks. 
essential  to  the  validity  of  the  warrant  that  it  should  be  executed 
by  the  parish    constable.     Where  two  or  more  constables  are 
appointed  to  a  parish,  a  question  might  arise  by  whom  the  warrant 
could  be  executed. 

Secondly,  with  respect  to  Barnes,  trespass  does  not  lie  against 
him,  as  he  merely  set  the  law  in  motion.  The  plaintiff's  proper 
remedy,  if  any,  was  by  an  action  on  the  case.  In  West  v.  SmaU- 
wood  (i),  it  was  held,  that  where  a  party  lays  a  complaint  before  a 
magistrate  on  a  subject-matter  over  which  he  has  a  general  juris- 
diction, and  the  magistrate  grants  a  warrant,  upon  which  the  party 
charged  is  arrested,  the  party  laying  the  complaint  is  not  liable 
as  a  trespasser,  although  the  particular  case  be  one  in  which  the 
magistrate  had  no  authority  to  act.  And  in  Broton  v.  Chapman  (2) 
it  was  held,  that  where  a  party  sets  the  law  in  motion,  even  where 
there  is  want  of  jurisdiction  on  the  part  of  the  magistrate,  the 
former  is  not  liable  as  a  trespasser.  EUee  v.  Smith  (3)  and  Barker- 
V.  RoUinson  (4)  are  to  the  like  effect.  Here  the  defendant  Barnes 
merely  handed  over  the  warrant  to  the  constable,  with  directions 
to  execute  it ;  but  he  did  not  take  any  part  in  the  arrest  itself. 
He  was  not  present  when  the  act  of  trespass  was  committed. 

(Martin,  B.  :  The  defendant  Barnes  directed  Barton  to  arrest  the 
plaintiff,  and  at  the  same  time  delivered  to  him  what  professed  to 
be  a  warrant ;  now,  if  that  turns  out  to  be  a  mere  piece  of  waste 
paper,  the  defendant  Barnes  is  a  trespasser,  for  the  trespass  is 
committed  by  his  directions. 

Alderson,  B.  :  Suppose  A.  B.  directs  his  servant  to  arrest  C.  D.,        [  88O  j 
and  his  servant  does  so,  and  there  is  no  justification  for  the  arrest, 
A.  B.  is  a  trespasser.     There  can  hardly  be  a  doubt  upon  this 
point.) 

KinglakCy  Serjt.  (F.  Kdtvards  with  him)  was  stopped  by  the 
Court  upon  the  question  as  to  the  form  of  the  action : 

First,  the  warrant,  being  directed  to  the  constable  of  Dauntsey,  and 
to  no  other  person,  could  not  legally  be  executed  by  a  county  con- 
stable. The  ofSce  of  parish  constable  is  distinct  from  that  of  a  county 

(1)49    B.    R.    66Ci    (3    M.   &    W.  (3)  24  R.  R.639  (1  Dowl.  &Ey.  97). 

418).  (4)  1  Cr.  &  M.  330. 

(2)  77  E.  E.  347  (6  C.  B.  366). 
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Frbbgabd    constable;  and  the  duties  of  each,  and  their  appointment,  have 
Barnks.      b^en  frequently  the  subjects  of  distinct  legislative  enactments.     In 
the  year  1823  the  rule  was  held  to  be  plain  that, "  where  a  warrant 
is  directed  to  any  one  by  name,  he  may  execute  it  any  where  within 
the  jurisdiction  of  the  magistrates ;  but  where  it  is  directed  by  the 
description  of  an  office,  then  an  officer  cannot  act  beyond  the  precincts 
of  his  office :  Per  Best,  J.,  in  Rex  v.  Weir  (i).    In  the  following 
year  the  Legislature  passed  an  Act,  the  5  Geo.  lY.  c.  18,  for  the 
purpose  (inter  alia)  of  ''  facilitating  the  execution  of  warrants  by 
constables ;"  and  by  section  6,  which,  after  reciting  "  that  warrants 
addressed  to  constables,  headboroughs,  &c.,  or  other  peace-officers 
of  such  respective  parishes,  &c.,  cannot  be  lawfully  executed   by 
them  out  of  the  precincts  thereof  respectively,"  it  was  enacted,  that 
it  should  be  lawful  for  every  constable  and  for  every  headborough, 
&c.,  or  other  peace-officer  for  every  parish,  &c.  or  place,  to  execute 
any  warrant  out  of  his  precincts,  provided  it  was  within  the  juris- 
diction of  the  justice  granting  or  backing  the  warrant.    The  powers 
of  a  parish  constable  were  defined  and  extended  by  this  Act.     And 
by  the  5  &  6  Vict.  c.  109, "  An  Act  for  the  appointment  and  payment 
of  parish  constables,'*  further  express  provisions  were  made  with 
[*83]  ]      reference  to  the  ^qualification  &c.  of  these  officers.    It  therefore 
follows  from  a  reference  to  these  Acts,  that  the  offices  of  parish  and 
county  constables  are  distinct,  and  that  the  powers   of   a   parish 
constable  in  the  execution  of  these  warrants  may  be  coextensive 
with  the  powers  intrusted  to  county  constables.    But  the  defendants 
contend  that,  under  the  2  &  8  Vict.  c.   98,  s.  8,  a  county  constable 
is  empowered  to  execute  warrants  in  any  part  of  that  county  in 
which  he  is  appointed  to  act ;  and  that,  under  the  8  &  4  Vict,  c  88, 
s.  27,  by  which  justices  of  the  peace  are  empowered  to  appomt 
constables  to  particular  districts  consisting  of  parishes,  the  defen- 
dant Barton  was  authorised  to  act  in  this  parish.  And  the  defendants 
further  rely  upon  the  11  &  12  Vict.  c.  42,  s.  10,  which  enacts  that 
every  warrant  "  may  be  directed  either  to  any  constable  or  other 
person  by  name,  or  generally  to  the  constable  of  the  parish  or  other 
district  within  which  the  same  is  to  be  executed,  without  naming 
him,  or  to  such  constable  and  all  other  constables  or  peace-officers 
in  the  county  or  other  district  within  which  the  justice  or  justices 
issuing  such  warrant  has  or  have  jurisdiction,  or  generally  to  all 
the  constables  or  peace-officers  within  such  last-mentioned  county 
or  district."    But  the  defendants  have  not  obeyed  the  requirements 

(1)  1  B.  &  0.  296. 
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of  that  section,  which  was  passed  with  the  intention  of  affording    Freeoahd 
protection  to  persons  using  ordinary  care ;  for  the  warrant  here  is      barnes. 
directed  to  a  specific  officer,  but  was  delivered  to  another  person, 
and  was  executed  by  him. 

Secondly,  the  defendant  Barton  is  not  within  the  protection  of 
the  6th  and  8th  sections  of  the  24  Geo.  II.  c.  44.  The  arrest  here 
was  not  made  "in  obedience  to  the  warrant,"  inasmuch  as  the 
warrant  did  not  justify  the  act.  The  defendants  are  in  the  situation 
of  a  person  acting  without  a  warrant.  Where  a  warrant  com- 
mands the  officer  to  take  the  goods  of  A.,  and  he  takes  those  of  B. 
*by  mistake,  the  Act  applies :  Parton  v.  WiUiams  (i).  (He  was  then  [  •832  ] 
stopped  by  the  Court.) 

Aldbbson,  B.  : 

I  think  that,  in  this  case,  if  my  brother  Kinglake  will  give  up  that 
part  of  the  rule  which  affects  Barton,  the  constable,  the  rule  ought 
to  be  absolute  against  the  defendant  Barnes.  The  parties  ought 
to  have  followed  the  direction  of  the  warrant,  which  requires  that 
it  should  be  executed  by  the  parish  constable.  But  I  think  it  is 
clear  that  the  constable  comes  within  the  protection  of  the  6th  and 
8th  sections  of  the  24  Geo.  II.  c.  44,  by  which  the  action  must  be 
brought  against  a  constable  within  six  months  after  the  alleged 
trespass,  where  he  intends  to  act  under  the  warrant,  and  does  not 
use  it  colourably. 

Platt,  B.,  concurred. 

Mabtin,  B.  : 

I  think  the  11  &  12  Vict.  c.  42,  s.  12,  leaves  no  doubt  upon  the 
point  as  to  the  execution  of  the  warrant.  The  party  to  execute  it 
was  the  parish  constable  of  Dauntsey.  This  the  defendant  Barton 
was  not.  But  still  I  think  he  is  entitled  to  the  protection  of  the 
22  Geo.  II.  c.  44,  ss.  6  and  8. 

Ride  absolute  accordingly  (2). 

(1)  22  R.  R.  414  (3  B.  &  Aid.  330).  (2)  Pollock,  0.  B.,  had  left  the  Court 

during  the  argument. 
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1862.  GRINHAM  AND  Othebs  v.  card  and  Others. 

May  22. 
-1-  (7  Ex.  83:^—837 ;  S.  C.  21  L.  J.  Ex.  321.) 

[  8**  J  By  the  22nd  section  of  the  Friendly  Societies  Act,  1 3  &  14  Vict.  c.  1 15  (1), 

any  dispute  arising  between  the  members  of  any  friendly  society  and  the 
trustees,  treasurer,  or  other  officer,  or  committee  thereof,  shall  be  settled 
in  such  manner  as  the  rules  of  such  society  shall  direct,  and  the  decision  so 
made  shall  be  binding  and  conclusive ;  but  if  such  dispute  shall  be  of  such 
a  kind,  that,  for  the  settlement  of  it,  according  to  the  laws  in  force,  reconne 
must  be  had  to  a  court  of  equity,  it  may  be  referred,  at  the  option  of  either 
party,  to  the  Judge  of  the  county  court. 

Where,  by  the  rules  of  a  friendly  society,  disputes  between  members  and 
the  trustees  may  be  referred  to  the  arbitration  of  a  certain  number  of  the 
committee,  a  dispute,  which  affects  the  interests  of  all  the  individual  mem- 
bers of  the  society,  arising  between  some  of  its  members,  who  are  also 
members  of  the  committee,  and  the  trustees,  where  the  question  is  not  one 
which  necessarily  requires  that  recourse  should  be  had  to  a  court  of  equity, 
the  dispute  cannot  be  referred  to  the  Judge  of  the  county  court,  but  must 
be  referred  to  other  members  of  the  committee. 

Where  a  dispute  arose  between  two  of  the  members  of  the  committee  of 
a  friendly  society  and  the  trustees,  touching  the  distribution  of  a  fund  in 
the  hands  of  the  latter;  and  by  one  of  the  rules  of  the  society,  it  was 
ordered  that  disputes  were  to  be  refeiTed  to  such  members  of  the  committee 
as  should  not  be  personally  interested  in  the  matter:  Held,  that  the  Judge 
of  the  county  court  had  no  jurisdiction  in  such  case,  and  the  Court  grunted 
a  prohibition  against  further  proceedings  in  a  plaint  issued  out  of  the  court 
over  which  he  presided. 

HoyYMAN  had  obtained  a  rule,  calling  on  the  plaintiffs  in  a 
plaint  of  Qrinham  and  another  v.  Card  and  another,  trustees  of  the 
**  Frant  Friendly  Society,"  and  the  Judge  of  the  County  Court  of 
Kent,  to  show  cause  why  a  writ  of  prohibition  should  not  issue  to 
him  to  stay  all  further  proceedings  in  the  said  plaint. 

It  appeared  from  the  affidavits,  that  the  plaintiffs  were  two  of 

the  members  of  the  committee  of  the  Frant  Friendly  Society,  and 

that  the  defendants  were  the  trustees  of  that  body.     The  particulars 

of  the  plaintiffs'  demand  in  the  said  plaint  were  as  follows :    ''  For 

you  to  show  cause  why  you  do  not  pay  over  the  money  or  reserved 

fund  of  the  Frant  Friendly  Society,  in  your  hands  or  power,   as 

trustees  of  the  said  society,  as  required  and  prescribed  by  a  rule  of 

the  said  society,  duly  made  and  passed  by  the  said  society,  and 

certified  on  the  10th  of  July,  1850."     It  further  appeared,  that  the 

society  was  originally  established  in  1886,  when,  among  other  rules 

for  its  governance,  the  82nd  rule,  which  was  duly  enrolled  and 

certified  by  John  Tidd  Pratt,  Esq.,  was  as  follows :    **  That  if  any 

difference  or  dispute  shall  arise  between  any  of  the  members  of  this 

society,  not  being  officers,  touching  any  matter  or  thing  relating  to 

(1)  See  now  s.  68  of  the  Friendly  Societies  Act,  1896  (69  &  60  Vict  a  2d). 
—J.  G.  P. 
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this  society,  it  shall  be  referred  to  the  committee  for  their  decision ;  Grinhah 
but  if  any  dispute  or  difference  shall  arise  between  any  oflBcers  of  q^^„ 
this  society,  or  between  any  other  *member  and  any  oflBcer  or  [  ^ssi  ] 
officers,  it  shall  be  first  referred  to  the  committee,  or  such  of  them 
as  shall  not  be  personally  interested  therein ;  and  if  the  decision  of 
such  conmiittee  shall  not  be  satisfactory  to  all  parties  concerned,  then 
reference  shall  be  made  to  arbitrators,  pursuant  to  the  10  Geo.  IV. 
c.  56,  s.  27."  The  ''  reserved  fund "  was  not  established  until 
the  year  1889,  and  it  consisted  of  the  accumulated  subscriptions 
of  the  honorary  members,  and  its  application  was  regulated  by  a 
rule  (No.  88),  which  was  framed  in  that  year.  In  1847  this  rule 
was  altered,  and  the  application  of  the  reserved  fund  was  also  altered, 
and  the  payments  were  directed  to  be  made  pm*suant  to  a  certain 
scale.  This  rule  provided,  **  that  if  any  difference  or  dispute  shall 
arise  touching  this  fund  or  the  construction  of  this  rule,  the  same 
shall  be  referred  to  arbitration  in  the  manner  specified  by  the  rule 
of  this  society.*'  On  the  10th  of  July,  1850,  this  rule  was  also 
expunged,  and  the  following  rule  was  made  and  duly  certified  by 
Mr.  Tidd  Pratt.  This  rule,  after  directing  that  rule  38  be  expunged, 
proceeded  as  follows :  *'  And  that  the  money  now  in  the  Bank  in 
the  names  of  the  trustees,  and  other  monies  that  shall  or,  may  be 
due  to  the  reserved  fund,  up  to  the  time  of  this  alteration  coming 
into  operation,  shall  be  divided  to  the  members  according  to  the 
years  they  have  been  members  since  the  formation  of  the  benevolent 
fund,  with  the  exception  of  a  reserved  fund  to  the  amount  of  58.  a 
member,  to  be  deducted  and  placed  in  the  Tunbridge  Wells  Savings 
Bank  by  the  treasurer,  in  the  name  of  the  Frant  Friendly  Society ; 
and  that  all  monies  received  after  this  alteration  coming  into  opera- 
tion shall  be  placed  to  one  fund,  to  be  called  the  general  fund  of 
the  Frant  Friendly  Society." 

It  further  appeared,  that,  in  April,  1851,  a  meeting  of  the 
members  of  the  society  was  convened,  to  consider  whether  five- 
sixths  were  in  favour  of  a  division  of  the  reserved  fund,  and  that 
the  proposal  for  such  division  was  put  *to  the  vote  at  the  meeting,  [  ♦836  ] 
and  was  negatived ;  and  that,  in  consequence  thereof,  the  trustees 
refused  to  distribute  the  fund  lest  they  might  be  held  responsible 
for  so  doing.  It  was  contended  before  the  Judge  of  the  county 
court,  on  the  part  of  the  defendants,  that  he  had  no  jurisdiction  in 
the  case ;  but  that,  under  the  13  &  14  Vict.  c.  115,  s.  22  (i),  and  the 

(1)  The  22nd  section  enacted,  '*That      members  or  persons  claiming  under  or 
if  any  dispute  shall  arise  between  the      on  account  of   any  member  of  any 
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GsiHHAM  82nd  rule  of  the  society,  which  rule  expressly  referred  to  the 
C^D.  10  ^^*  I^-  ^'  BS>  8.  27  (1),  the  plaintiffs  ought  to  have  referred  the 
question  to  the  arbitration  of  the  committee.  The  Judge,  however, 
was  of  opinion,  that  the  rule  of  the  10th  of  July,  which  had  been 
duly  certified,  gave  him  jurisdiction  over  the  plaint,  and  he  accord- 
ingly gave  judgment  in  favour  of  the  plaintiffs ;  whereupon  the 
present  rule  was  obtained. 

Hawkins  showed  cause : 

[  •836  ]  It  will  be  contended,  on  the  *part  of  the  defendants,  that,  under 

the  22nd  section  of  the  15  &  16  Vict.  c.  115,  which  is  an  Act  to 
"amend  the  laws  relating  to  Friendly  Societies,"  the  question  here 
in  dispute  was  one  over  which  the  Judge  of  a  county  court  had  no 
jurisdiction ;  but  that  the  proper  mode  of  settling  the  dispute  was 
by  reference  to  the  committee  of  the  society.  Now,  the  1st  section 
of  the  18  &  14  Vict.  c.  115,  repeals  the  10  Geo.  lY.  c.  56,  under 
which  the  society  was  enrolled ;  and  the  46th  section  enacts,  that 
*' every  society  duly  enrolled  or  certified  under  any  Act  hereby 
repealed,  which  shall  not  after  the  passing  of  this  Act  assure  the 
payment  to  or  on  the  death  of  any  member,  or  on  any  contingency, 
or  for  any  purpose  for  which  the  payment  of  sums  may  be  assured 
under  this  Act  exceeding  lOOL,  or  an  annuity  exceeding  80L  per 
annum,  or  any  sum  in  sickness  exceeding  20«.  per  week,  shall  enjoy 
all  the  exemptions  and  privileges  in  this  Act  conferred  upon  any 
society  established  under  the  provisions  of  this  Act.'*  It  will 
be  said,  that,  although  the  former  Act  under  which  this  society  was 

society  or  brancli  establiBhed  under  Bpecifying  whether  a  referaiioe  of 
this  Act,  and  the  trustees,  treasurer,  every  matter  in  dispute  between  any 
or  other  officer  or  committee  thereof,  such  society  or  any  person  acting 
it  shall  be  settled  in  such  manner  as  under  them,  and  any  individual  mem- 
the  rules  of  such  society  or  branch  ber  thereof  or  person  claiming  on 
shall  direct ;  and  the  decision  so  made  account  of  any  member,  shall  be  made 
shall  be  binding  and  conclusive ;  but  to  such  of  his  Majesty's  justices  of  the 
if  such  dispute  be  of  such  kiud,  that,  peace  as  may  act  in  and  for  the  county 
for  the  settlement  of  it,  according  to  in  which  such  society  may  be  formed, 
the  laws  now  in  force,  recourse  must  or  to  arbitrators  to  be  appointed  in 
be  had  to  one  of  her  Majesty's  courts  manner  hereinafter  directed  ;  and  if 
of  equity,  or  to  the  Ck)urt  of  Session,  the  matter  so  in  dispute  shall  be  re- 
it  may  be  referred,  at  the  option  of  f erred  to  arbitration,  certain  arbi- 
either  party,  to  the  Judge  of  the  trators  shall  be  named  and  elected  at 
county  court  &c."  the  first  meeting  of  such  society  or 
(I)  That  section  enacted,  that  "pro-  general  committee  thereof  that  shall 
vision  shall  be  made  by  one  or  more  be  held  after  the  enrolment  of  its 
of  the  rules  of  every  such  society,  to  rules." 
be  confirmed  as  required  by  this  Act, 
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enrolled  has  been  repealed,  the  recent  statute  is  applicable ;  and     Gbinham 

therefore,  that,  under  the  22nd  section  of  the  13  &  14  Vict.  c.  115,        card. 

this  is  such  a  dispute  as  is  required  to  be  settled  "  in  such  manner 

as  the  rules  of  the  society  shall  direct."    But  the  38th  rule,  which 

directed  matters  in  dispute  between  members  of  the  society  and 

the  trustees  to  be  referred  to  arbitration,  has  been  expunged. 

And  the  32nd  rule,  in  which  reference  was  made  to  the  10  Geo.  IV. 

c.  56,  s.  27,  was  made  at  a  time  when  the  fund  in  question  had  no 

existence  whatever.     The  32nd  rule,  therefore,  cannot  be  considered 

as   a  rule  of  the  society;  and,    moreover,   the  rule  of  the  10th 

of  July,   1850,  which  was  duly  certified   by   the  proper  officer, 

and  is   to  be  taken  as  binding,   regulates  the  management  of 

the  fund. 

(Aldkbson,  B.  :  The  question  in  truth  turns  upon  a  liberal  con- 
struction of  the  22nd  section  of  the  13  &  14  Yict.  c.  115,  by  which 
any  dispute  which  shall  arise  between  the  ^members  of  any  society  [  *8»7  ] 
established  under  the  Act,  and  the  trustees,  treasurer,  or  committee 
thereof,  shall  be  settled  in  such  manner  as  the  rules  of  such  society 
shall  direct ;  that  means,  all  such  rules  as  are  or  may  be  made ; 
and  then  the  section  goes  on  to  say  that,  if  the  dispute  be  of  such  a 
character  that  recourse  must  be  had  to  a  court  of  equity,  the  dis- 
pute is  to  be  referred  to  a  Judge  of  a  county  court.  The  section, 
therefore,  gives  a  general  power  of  settling  disputes  between  the 
members  and  the  trustees,  where  the  matter  in  dispute  does  not 
require  the  intervention  of  a  court  of  equity.  This  matter  clearly 
is  not  of  such  a  character.) 

It  could  hardly  be  intended  that  the  committee  ought  to  be 
entrusted  with  the  power  of  referring  disputes  in  which  they  ai^e 
interested  to  themselves.  The  plaintiffs  could  not  sustain  an  action 
at  law. 

(Aldbrson,  B.  :  This  is  not  a  case  in  which  the  parties  must  have 
had  recourse  to  a  court  of  equity,  and  therefore  they  ought  to  refer 
it  to  arbitration.  It  is  not  a  dispute  between  the  members  of  the 
committee  and  the  trustees,  but  between  two  of  the  members  of  the 
society  as  members  merely,  and  the  trustees.  The  investigation 
could  not  be  made  without  affecting  each  of  the  members ;  the 
plaintiffs,  therefore,  are  not  interested  in  the  question  as  committee- 
men, but  as  members.    The  dispute  might  be  referred  to  some  of 
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Grikham     the  other  members  of  the  committee  under  the  32nd  rule,  so  as  to 
Card.        exclude  the  plaintiffs.) 

Per  Curiam  (l) : 

The  rule  must  be  absolute. 


1862.  WARD   V.   WARD. 

•^^^-  (7  Ex.  838—840  ;  S.  0.  21  L.  J.  Ex.  334.) 

L  838  ]  An  immemorial  right  of  way  is  not  lost  by  non-user  for  upwards  of 

twenty  yeais,  the  iiser  having  been  discontinued  merely  by  reason  of  the 
party's  having  had  a  more  convenient  way. 

Trespass  for  breaking  and  entering  two  closes  of  the  plaintiff,  with 
horses,  carts,  &c. 

The  defendant  pleaded,  first,  Not  guilty.  Secondly,  that  he  was 
seised  of  a  close  called  the  Stubbing  Pits  ;  and  he  then  prescribed 
for  an  immemorial  ^ight  of  way  over  the  closes  in  question  to  and 
from  the  Stubbing  Pits,  and  for  the  occupation  thereof.  Thirdly 
and  fourthly,  forty  and  twenty  years'  user  respectively  of  such 
right  of  way,  under  the  Prescription  Act,  2  &  8  Will.  IV.  c.  71. 
The  plaintiff  joined  issue  on  the  first  plea,  and  traversed  the  rights 
respectively  set  up  in  the  other  pleas ;  and  he  also  new  assigned 
for  trespasses  committed  extra  viain ;  to  which  new  assignment  the 
defendant  pleaded  Not  guilty  ;  and  issue  was  joined  thereon. 

At  the  trial,  before  Jervis,  Gh.  J.,  at  the  last  Derby shu-e  Assizes, 
it  appeared  that  the  defendant  was  the  owner  of  the  close  called  the 
Stubbing  Pits,  and  that  in  former  times  the  owners  of  that  close 
were  entitled  to  use,  and  did  use,  the  disputed  way  in  question ;  but 
that,  in  point  of  fact,  the  user  had  not  been  exercised  from  the  year 
1814  up  to  the  time  of  the  alleged  trespasses.  During  this  interval 
the  plaintiff  himself  held  the  Stubbing  Pits,  with  other  land ;  and 
then  a  tenant  named  Bishop  held  it,  and  paid  an  acknowledgment 
to  the  plaintiff  for  using  a  different  means  of  access ;  and  then 
another  tenant  held  it  for  twenty-six  years,  during  all  which  time 
he  made  no  use  of  the  way  in  question,  because  he  had  other  lands 
of  his  own  adjoining  the  Stubbing  Pits,  which  furnished  him  with  a 
shorter  and  more  convenient  way  to  and  from  the  Stubbing  Pits; 
but,  in  order  to  prevent  any  question  arising  as  to  a  right  being 
acquired  on  his  own  land,  he  regularly  obtained  an  allowance  of  h- 
[  '839  ]  out  of  his  rent,  as  an  ^acknowledgment  for  the  use  of  the  way  over 
(1)  Pollock,  C.  B.,  Aldebsok,  B.,  Platt,  B.,  and  Mastdc,  B. 
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his  own  land.     Under  these  circumstances,  a  verdict  was  entered        Ward 
for  the  plaintiff,  with  40«.  damages,  with  leave  to  the  defendant  to       Wa'ud. 
move  to  enter  a  verdict  for  him  upon  the  issue  raised  by  the 
second  plea. 

A  rule  nisi  having  been  obtained  accordingly, 

Hayes  (with  whom  was  Deighton)  showed  cause : 

The  disuse  of  the  right  of  way  for  upwards  of  twenty  years 
amounts  to  an  abandonment  of  the  right.  The  defendant  has 
therefore  lost  the  right  of  way  which  originally  belonged  to  the 
Stubbing  Pits.  This  is  a  right  which  may  be  presumed  from  a 
continued  user,  and  by  non-user  the  right  may  be  presumed  to 
have  been  given  up :  Moore  v.  Rawson  (i).  Littledalb,  J.,  there 
says,  "  After  twenty  years'  adverse  enjoyment  the  law  presumes  a 
grant  made  before  the  user  commenced,  by  some  person  who  had 
power  to  grant.  But  if  the  party  who  has  acquired  the  right  by 
grant,  ceases  for  a  long  period  of  time  to  make  use  of  the  privilege 
so  granted  to  him,  it  may  then  be  presumed  that  he  has  released 
the  right." 

(Aldebson,  B.  :  The  presumption  of  abandonment  cannot  be 
made  from  the  mere  fact  of  non-user.  There  must  be  other  circum- 
stances in  the  case  to  raise  that  presumption.  The  right  is  acquired 
by  adverse  enjoyment.  The  non-user,  therefore,  must  be  the 
consequence  of  something  which  is  adverse  to  the  user.  Here  the 
owners  of  the  Stubbing  Pits  did  not  use  the  way  in  question,  for 
the  simple  reason  that  they  had  a  more  easy  and  convenient  means 
of  access  to  that  part  of  their  property.  If  the  owner  of  that  close 
were  now  precluded  from  recovering  the  original  right,  he  would  be 
without  the  means  of  any  access  to  his  property. 

Pollock,  C.  B.  :  It  is  a  question  of  fact,  and  one  which  could  only  be 
found  one  way.     The  only  inference  *that  could  reasonably  be  drawn       [  *8^o  ] 
from  the  non-user  by  this  party  is,  that  he  had  no  occasion  for  it.) 

Macaulay  and  Brewer,  in  support  of  the  rule,  were  not  called 
upon. 


Per  Curiam  (2) : 

The  rule  must  be  absolute. 


Rule  absolute. 


(1)  27  E.  B.  375  (3  B.  &  C.  332>  (2)  Pollock,  C.  B.,  Aldkrson,  B., 

Platt,  B.,  and  Mabtin,  B. 
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1852.  PADWICK  V.  KNIGHT  anb   Others. 

'^^  (1  Ex.  854—861 ;  S.  C.  22  L.  J.  Kx.  198.) 

[  864  ]  ^  surveyor  of  highwa3'8  cannot  justify  a  trespass  under  a  prescriptiTe 

right,  or  a  custom,  to  take  stones  from  the  waste,  whether  adjoining  the 
sea- shore  between  high  and  low  water  mark,  or  otherwise,  for  the  purpose 
of  repairing  the  highways  of  the  parish. 

Sembfe,  that  it  would  be  a  good  justification  to  plead  such  a  prescripHve 
right  in  the  inhabitants  of  the  parish,  alleging  that  the  surveyor  was  one 
of  the  inhabitants. 

Trespass.  The  declaration  stated,  that  the  defendants  broke  and 
entered  a  close  of  the  plaintiff,  situate  in  the  parish  of  Hayling 
South,  in  the  county  of  Southampton,  called  the  Beach  Common, 
and  with  the  feet  of  horses  and  wheels  of  carts,  &c.,  subverted  the 
soil,  &c.,  and  with  spades,  shovels,  &c.,  dug  up  and  got  from  the 
said  close  sand,  stones,  and  gravel,  and  carried  away  and  converted 
the  same  to  their  own  use. 

Second  plea :  That,  for  more  than  thirty  years  next  before  the 
committing  of  the  grievances,  there  have  been  and  still  are  divers 
public  highways  within  the  said  parish ;  and  that  the  said  close 
was,  at  the  several  times  when  &c.,  and  still  is,  part  and  parcel  of 
certain  waste  land  within  the  parish  aforesaid.  That,  for  the  full 
period  of  thirty  years  next  before  the  commencement  of  this  suit, 
there  have  been  surveyors  of  and  for  the  said  parish  of  the  said  high- 
ways. That  the  defendants  W.  Knight  and  T.  Woodman,  at  the 
several  times  when  &c.,  were  such  surveyors  for  the  time  being  in  and 
for  the  said  parish  of  the  said  highways.  That  W.  Knight  and 
T.  Woodman,  whilst  they  were  such  surveyors,  and  all  other 
surveyors  for  the  time  being  of  and  for  the  said  parish  of  the  said 
highways,  for  the  full  period  of  thirty  years  next  before  the 
commencement  of  this  suit,  have  had,  used,  and  actually  enjoyed, 
and  have  been  used  and  accustomed  to  have,  use,  and  actually 
enjoy,  as  of  right  and  without  interruption,  and  the  defendants 
W.  Knight  and  T.  Woodman,  as  such  surveyors,  at  the  several 
times  when  &c.,  of  right  ought  to  have  had,  used,  and  enjoyed,  and 
still  of  right  ought  to  have,  use,  and  enjoy,  as  of  right  and  without 
interruption,  the  right,  benefit,  and  privilege  of  entering  into  and 
upon  the  said  close  by  themselves  and  their  servantst  and  with 
[  *855  ]  horses,  carts,  and  other  ""carriages,  raising,  digging  up,  and  getting 
from  and  out  of  the  said  close  the  sand,  stones,  gravel,  &c.,  of  and 
in  and  upon  the  said  close,  and  carrying  away  the  same,  for  the 
purpose  of  amending  and  repairing  the  said  highways,  when  and  so 
often  as  need  and  occasion  required.     That,  at  the  several  times 
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when  &e.y  parts  of  the  said  highway  within  the  said  parish  then     Padwiok 

being  out  of  repair,  and  there  being  need  and  occasion  for  soil,  sand,      knight. 

stones,  gravel,  shingle,  and  beach  to  repair  the  same,  the  defendants 

W.  Knight  and  T.  Woodman  then  being  and  as  sach  surveyors  in 

their  own  right,  and  the  other  defendant  as  their  servant  and  by 

their  command,  at  the  several  times  when  &c.,  entered  into  and 

upon  the  said  close  with  horses,  carts,  &c.,  in  order  to  dig  up,  and 

did  then,  with  spades,  i&c,  dig  up,  take,  and  carry  away  from  the 

said  close  stones,  gravel,  &c.,  for  the  purpose  of  amending  and 

repairing  the  said  highways  ;  and  with  the  feet  of  horses  and  wheels 

of  carriages,  &c.,  necessarily  and  unavoidably  a  little  subverted  the 

soil,  &c.,  doing  no  unnecessary  damage.     That  the  stones  and  gravel 

so  carried  away  were  afterwards  used  by  the  defendants  W.  Knight  and 

T.  Woodman  as  such  surveyors  in  and  about  the  necessary  repairing 

and  amending  the  said  highways  :  qua  sunt  eadem.    Verification. 

The  third  plea  alleged  the  same  prescriptive  right  for  sixty  years. 

Fourth  plea :  That,  from  time  whereof  the  memory  of  man  is 
not  to  the  contrary,  there  have  been,  and  at  the  several  times 
when  &c.,  there  were  and  still  are  divers  public  highways  within 
the  said  parish ;  and  that  the  said  close  was,  at  the  several  times 
when  &c.,  and  still  is,  part  and  parcel  of  certain  waste  land  within 
the  said  parish.  That,  from  time  whereof  the  memory  of  man  is 
not  to  the  contrary,  and  at  the  several  times  when  &c.,  all  persons 
residing  within  the  said  parish,  whose  office  or  duty  within  the  said 
parish  might  require  them  from  time  to  time  to  cause  all  and  every 
highway  and  highways  lying  within  *the  said  parish,  to  be  amended  f  *^^^  ^ 
and  repaired,  have  had,  used,  and  actually  enjoyed,  and  have  been 
used  and  accustomed  to  have,  use,  and  actually  enjoy,  and  of  right 
ought  to  have  had,  used,  and  enjoyed,  and  still  of  right  ought  to 
have,  use,  and  enjoy  the  right,  benefit,  and  privilege  of  entering 
into  and  upon  the  said  close  by  themselves  and  their  servants,  and 
with  horses,  carts,  and  other  carriages  raising,  digging  up,  and 
getting  from  and  out  of  the  said  close  the  said  stones,  gravel,  &c., 
and  carrying  away  the  same,  for  the  purpose  of  amending  and 
repairing  the  said  highway,  when  and  as  often  as  need  and  occasion 
required.  That  the  defendants  W.  Knight  and  T.  Woodman,  at 
the  several  times  when  &c.,  were  surveyors  for  the  time  being  in 
and  for  the  said  parish,  duly  elected  and  appointed  by  the  inhabi- 
tants of  the  parish,  and  residing  within  the  parish ;  and  that  the 
duty  of  the  defendants  W.  Knight  and  T.  Woodman  as  such 
surveyors,  at  th^  several  time§  wl^eq  &<?.,  required  them  to  cause 
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Padwigk  the  highways  of  the  parish  to  be  amended  and  repaired  from  time 
Knioht.  ^o  time,  as  need  and  occasion  should  require.  The  plea  then 
alleged  that,  the  highways  being  out  of  repair,  the  defendants 
W.  Knight  and  T.  Woodman  as  such  surveyors,  and  the  other 
defendant  as  their  servant,  entered  the  close  to  get  gravel  for 
repairing  the  highways,  &c.     Verification. 

Fifth  plea :  That  part  of  the  said  close  in  which  &c.,  before  and 
at  the  several  times  when  &c.,  was  and  still  is  certain  waste  land, 
contiguous  to  and  next  adjoining  to  the  sea  shore  or  beach  between 
the  high  water  mark  and  the  low  water  mark,  and,  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  there  have 
been,  and  at  the  several  times  when  &c.  were  and  still  are,  divers 
ancient  public  highways  within  the  parish  of  Hayling  South ;  and 
that  within  the  said  parish  there  now  is,  and  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary  hath  been,  a  certain 
ancient  and  laudable  custom  there  used  and  approved  of,  that  is  to 
[  '867  ]  say,  that  all  persons  residing  within  *the  said  parish,  whose  office 
or  duty  for  the  time  being  within  the  parish  might  require  them 
from  time  to  time  to  cause  all  and  every  highway  and  highways 
lying  within  the  parish  to  be  amended  and  repaired,  should  have 
the  right  of  entering  into  and  upon  the  said  part  of  the  said  close, 
by  themselves  and  their  servants,  and  with  horses,  carts,  &c., 
raising,  digging  up,  and  getting  from  and  out  of  the  said  close  the 
sand,  stones,  gravel,  &c.,  and  carrying  away  the  same,  for  the 
purpose  of  amending  and  repairing  the  said  highways  at  all  times 
of  the  year,  when  and  so  often  as  need  and  occasion  should  require. 
The  plea  then  alleged,  that  the  defendants  W.  Eniglit  and  T.  Wood- 
man were  surveyors  of  the  parish,  duly  elected  and  residing  within 
the  parish,  and  that  their  office  and  duty  as  such  surveyors  required 
them  to  cause  the  highways  to  be  amended  and  repaired ;  and  that, 
at  the  several  times  when  &c.,  the  highways  being  out  of  repair, 
they  in  their  own  right,  and  the  other  defendant  as  their  servant, 
entered  the  close,  and  took  the  sand  and  gravel,  &c.,  for  the 
purpose  of  repairing  the  highways,  &c.  Verification. 
Demurrer  to  each  of  the  above  pleas  (l),  and  joinders  therein. 

Montague  Smith  in  support  of  the  demurrers : 

The  right  set  up  by  these  pleas  cannot  be  claimed   by  pre- 
scription, either  in  the  inhabitants  of  a  parish  or  a  surveyor  of 

(1)  The  plaintiff  demurred  specially  on  several  grounds,  but  the  case  was 
argued  on  matters  of  substance  only. 
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highways.     It  is  clearly  not  a  right  within  the  2  &  8  Will.  IV.  c.  71,      Padwick 

which  was  never  intended  to  create  new  claims  by  prescription,      knioht. 

but  only  to  shorten  the  period  for  establishing  those  which  existed 

at  common  law.     A  prescription  can  only  be  made  in  the  name 

of  a  certain  person  or  his  ancestors,  or  those  whose  estate  he 

hath,  or  in  bodies  politic  or  corporate,  and  their  predecessors: 

Co.  Litt.  113  b. 

(AxDERSON,  B. :  A  surveyor  of  highways  need  not  necessarily  *be      [  ♦858  ] 
a  parishioner.) 

He  is  a  mere  statutable  officer.  In  Black.  Comm.  vol.  2,  p.  268,  it 
is  said,  "  The  distinction  between  custom  and  prescription  is  this> 
that  custom  is  properly  a  local  usage,  and  not  annexed  to  any 
person,  such  as  a  custom  in  the  manor  of  Dale  that  lands  shall 
descend  to  the  youngest  son ;  prescription  is  merely  a  personal 
usage,  as  that  Sempronius  and  his  ancestors,  or  those  whose  estate 
he  hath,  have  used  time  out  of  mind  to  have  such  an  advantage  or 
privilege."  A  prescription  cannot  be  legally  claimed  by  persons 
having  no  immemorial  succession,  except  it  be  in  respect  of  the 
ownership  of  a  particular  estate :  Mellor  v.  Spateman  (i).  Moreover, 
the  mode  of  pleading  authorised  by  the  2  &  8  Will.  IV.  c.  71,  s.  5,  is 
wholly  inapplicable  to  a  claim  of  this  description,  and  comprises 
those  cases  only  where  persons  can  prescribe  in  a  qtie  estate.  Neither 
can  this  claim  be  sustained  as  a  custom,  for  it  is  a  profit  a  prendre 
in  the  soil  of  another,  and  therefore  void  :  Bleivitt  v.  Tregonning  (2). 
The  distinction  between  **  an  interest  or  profit  to  be  taken  or  had 
in  another's  soil,  and  an  easement  in  another's  soil,"  is  pointed  out 
in  Oateward's  case  (3),  which  decided  that  there  cannot  be  a  custom 
for  inhabitants  as  such  to  have  p^'ofit  a  prendre  in  the  soil  of 
another ;  but  that  there  may  be  a  custom  for  every  inhabitant  to 
have  a  discharge  in  his  own  land,  or  an  easement  in  the  land  of 
another.  That  principle  was  recognised  and  adopted  in  Orimstead 
V.  Marlowe  (4),  where  Bullbr,  J.,  observes,  that  **  one  objection  to 
the  claiming  such  a  right  by  custom  is,  that  it  cannot  be  released  ; 
whereas,  if  it  be  annexed  to  the  fee,  it  may."  Rogers  v.  Brenton{5) 
was  the  case  of  a  custom  peculiar  to  Cornwall.  (He  also  referred 
to  Oxenden  v.  Palmer  (6).) 

(1)  1  Saund.  346.  (4)  2  R.  E.  512  (4  T.  B.  717). 

(2)  42  E.  B.  463  (3  Ad.  &  El.  654).  (5)  74  E.  E.  172  (10  a  B.  26). 

(3)  6  Co.  Bep.  59  b.  (6)  2  B.  &  Ad.  236. 
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Padwick  Kinglake,  Serjt.,  contra  : 

r. 
Khioht.  The  object  of  the  2  &  8  Will.  IV.  c.  71,  *wa8  to  render  valid  all 

[  •869  ]       claims  of  profit  a  prendre  which  had  been  enjoyed  as  of  right  for 

the  prescribed  periods,  without  reference  to  the  persons  who  made 

the  claim.     The  2  &  8  Will.  lY.  c.  100,  is  in  pari  materia  ^  and  that 

has  been  held  to  create  an  exemption  from  tithe  in  respect  of 

persons  who  could  not,  before  that  Act,  have  prescribed  in  non 

decimando  :  Salkeld  v.  Johnson  (i). 

(Aldbbson,  B.  :  The  language  of  the  two  statutes  is  materially 
different;  in  the  one,  the  words  are  ''no  claim  which  may  bo 
lawfully  made  at  the  common  law  by  custom,  prescription,  or 
grant,"  <bc. ;  in  the  other,  the  words  are  "all  prescriptions  and  claims 
of  or  for  any  modus  decintandi^^'  &c.  So  that  the  2  &  8  Will.  IV.  c.  71 , 
embraces  such  claims  only  as  are  made  by  persons  who  at  common 
law  might  lawfully  have  made  them,  and  was  never  intended  to 
enable  persons  to  take  by  user  a  profit  a  prendre.) 

This  is,  at  all  events,  a  good  custom  at  common  law.  The  distinc- 
tion between  prescription  and  custom  is  this,  that  the  former 
impUes  a  legal  origin.  An  officer  may  prescribe  in  him  and  all 
those  quorum  statum  hdbet :  Com.  Dig.  "  Praescription  "  (A).  But 
a  custom  need  only  have  a  reasonable  origin.  In  the  case  of  The 
Mayor  and  Commonalty  of  Lynn  Regis  v.  Taylor  (2),  it  was  held  that 
a  custom  for  freemen  and  proprietors  of  ships  within  a  borough  to 
dig  gravel  on  the  shore  for  ballast  was  good,  it  being  for  the 
maintenance  of  navigation.  Here  the  custom  is  for  the  public 
benefit  in  repairing  highways.  The  Court  there  said,  '*  a  custom 
is  lex  loci,  and  inherent  in  the  soil  whereto  'tis  fixed,  for  the  service 
of  every  one  that  is  qualified  to  use  it;  whereas  prescription  is 
(fixed)  in  the  person,  and,  therefore,  ought  always  to  be  laid  in 
persons  or  estates  of  perpetual  existence;  but  'tis  otherwise  of 
customs,  as  the  custom  for  fishermen  to  dry  their  nets  on  another's 
soil ;  and  the  custom  of  the  hundred  of  Wicksworth,  in  Derbyshire, 
[  *860  ]  *to  dig  for  lead  in  another's  soil  so  far  as  the  party  can  throw  his 
mattock."  In  Johnson  v.  Wyard(z),  a  custom  was  pleaded  for  the 
inhabitants  of  a  parish  to  dig  gravel  from  the  soil  of  another  for 
the  repair  of  the  highways;  but  there  was  no  decision  as  to  the 
validity  of  the  custom,  the  cause  having  been  settled.    A  similar 

(1)  2  Ex.  256.  (3)  2  Lutw.  1344. 

(2)  3  Lev,  160. 
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custom  was  pleaded  in  Oxenden  v.  Palmer  (i),  and  no  objection  was  padwiok 
taken.  The  case  in  the  Year  Book,  8  Edw.  IV.  18,  19,  which  is  khight. 
commented  on  by  Holboyd,  J.,  in  his  judgment  in  Blmidell  v. 
Catterail  (2),  shows  that  a  custom  may  exist  for  fishermen  to  dig  in 
the  land  adjoining  the  sea,  and  pitch  stakes  for  hanging  their  nets 
to  dry.  All  the  authorities  are  cited  in  Tyson  v.  Smith  (s),  in  which 
it  was  held  a  reasonable  custom,  that,  at  fairs  holden  at  certain 
times  of  the  year  on  some  part  of  the  commons  and  waste  of  a 
manor  to  be  named  by  the  lord,  every  subject  exercising  the  trade 
of  a  victualler  might  enteir  at  the  time  of  the  fairs,  and  for  the  more 
conveniently  carrying  on  his  trade  erect  a  booth  and  continue  the 
same  for  a  reasonable  time  after  the  fairs,  paying  2d.  to  the  lord. 
So  in  this  case,  treating  the  close  as  waste  of  the  manor,  there  is 
reasonable  ground  for  presuming  that  the  custom  ha()  a  legal  origin, 
for  both  the  lord  and  the  inhabitants  are  interested  in  the  reparation 
of  the  roads. 

(Aldbbson,  B.  :  This  plea  does  not  state  that  the  roads  for  which 
the  gravel  was  wanted  were  roads  reparable  by  the  parish.  In 
Johnson  v.  Wyard  (4),  the  plea  alleged  that  the  inhabitants  of  the 
parish  were  accustomed  to  take  gravel  from  the  Iocils  in  quo  for  the 
repair  of  the  highways ;  that  their  reparation  was  needful ;  and 
that  the  defendants,  being  two  of  the  inhabitants,  took  the  gravel 
for  that  purpose.  Here  it  is  only  stated  that,  the  highways  being 
out  of  repair,  the  defendants  entered  on  the  locus  in  quo  to  get 
stones  to  repair  them.  *That  would  be  supported  by  proof  that  [  •86i  ) 
the  highways  were  reparable  ratione  temirce,  and  not  by  the  inhabi- 
tants at  large.  But  a  person  liable  to  repair  ratione  tenura  could 
have  no  right  to  go  upon  the  waste  and  get  stones  for  that  purpose.) 

This  plea  is  a  sufficient  justification  under  the  Highway  Act,  5  &  6 
Will.  IV.  c.  50. 

Pollock,  C.  B.  : 
We  are  all  of  opinion  that  the  pleas  are  bad. 

Alderson,  B.  : 

Assuming  that  such  a  prescription  is  good,  it  ought  to  be  pleaded 
as  an  immemorial  custom  for  the  inhabitants  of  the  parish  to  take 
stones  from  the  waste  for  the  purpose  of  repairing  the  highways, 

(1)  2  B.  &  Ad.  236.  (3)  48  R.  R.  539  (9  Ad.  &  El.  406). 

(2)  24  R.  R.  353  (5  B.  ft  Aid.  268).  (4)  2  Lntw.  1344. 
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Padwiok      averring  that  the  surveyors  were  two  of  the  inhabitants,  as  was 
Kkioht.      done  in  Johnson  v.  Wyard. 

Mabtin,  B.  : 

I  agree  with  the  rest  of  the  Court  that  these  pleas  are  bad  ;  but 

I  am  by  no  means  clear  that  there  might  not  be  a  good  prescription 

in  the  inhabitants  of  a  parish  to  take  stones  from  the  waste  for  the 

repair  of  the  highways. 

Judgment  for  the  plaintiff. 


i8«-^-  BLUCK  V.    GOMPERTZ. 

A /f  HI  15. 
June  7.  (7  Ex.  862—869 ;  S.  C.  21  L.  J.  Ex.  278.) 

r  gg.j  n  The  plaintiif ,  at  the  request  of  the  defendant,  sold  to  C.  some  wine,  to  be 

paid  for  by  bills,  and  received  from  the  defendant  the  following  guarantee, 
signed  by  him :  *'  Upon  your  handing  me  your  two  drafts  upon  G.  respec- 
tively for  200/.  and  146/.  at  six  months  from  this  date,  I  undertake  to  get 
them  accepted  by  him,  and  to  see  that  they  are  duly  paid."  It  was  after- 
wards discovered  that  the  draft  for  the  wine  mentioned  as  for  146/.  should 
have  been  for  150/.  ;  and  accordingly  the  plaintiff  drew  bills  for  200/.  and 
150/.,  which  the  defendant  got  accepted  by  C,  and  gave  to  the  plaintiff, 
and  then  wrote  across  the  guarantee  as  follows :  *'  I  have  received  the  two 
drafts  (one  being  for  150/.  instead  of  146/.,  there  being  an  error  in  the 
invoice  of  4/.),  both  accepted  by  C*  The  plaintiff  signed  this  rect;ipt,  but 
not  the  defendant.  The  plaintiff  having  declared  on  the  above  instrument 
as  a  contract,  in  consideration  that  the  plaintiff  would,  at  his  own  expense, 
procure  stamps  for  and  draw  two  bills,  one  for  200/.  and  the  other  for  150/., 
at  six  months,  and  deliver  them  to  the  defendant,  he  would  get  them 
accepted  and  see  them  paid :  Held,  that  the  instrument  was  a  valid  memo- 
randum of  the  contract  declared  on,  within  the  4th  section  of  the  Statute 
of  Frauds,  since  the  indorsement,  having  been  made  for  the  purpose  of 
correcting  the  mistake,  and  being  written  by  the  defendant  on  the  same 
piece  of  paper  as  the  original  undertaking,  must  be  considered  as  authenti- 
cated by  the  signature  of  the  defendant. 

Assumpsit.  The  declaration  stated,  that,  before  the  making  of 
the  promise  by  the  defendant,  one  Morgan  John  O'Connell,  by  the 
defendant,  who  was  then  his  agent  in  that  behalf,  bargained  and 
agreed  with  the  plaintiff  to  buy  of  him,  and  the  plaintiff  then 
bargained  and  agreed  with  the  said  M.  J.  O'Connell  to  sell  to  him, 
divers  goods  and  chattels,  to  wit,  ten  hogsheads  of  wine,  for  divers 
prices  or  sums  of  money,  to  wit,  2002.  and  1502. ;  and,  thereupon, 
to  wit,  on  &c.,  in  consideration  that  the  plaintiff,  at  the  request  of 
the  defendant,  would  at  his  own  costs  obtain  two  papers,  respectively 
stamped  with  a  stamp  denoting  the  payment  for  the  use  of  her 
Majesty  of  the  duty  payable  by  law  in  respect  of  the  bills  of 
exchange  to  be  made  thereon  respectively  as  hereinafter  mentioned, 
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and  would,  on  the  papers  respectively,  make  his  two  bills  of  Bluok 
exchange  in  writing,  and  direct  the  same  to  the  said  M.  J.  O'Connell,  gompebtz. 
and  thereby  respectively  require  him,  six  months  after  the  date 
thereof  respectively,  to  pay  to  the  plaintiff  the  said  prices  or  sums 
respectively,  and  would  deliver  the  said  bills  of  exchange  to  the 
defendant,  the  defendant  promised  the  plaintiff  to  get  the  said  bills 
of  exchange  accepted  by  the  said  M.  J.  O'Gonnell,  and  to  see  that 
they  were  duly  paid.  Averments,  that  the  plaintiff,  at  his  own 
costs,  obtained  two  papers,  respectively  stamped  as  aforesaid,  and 
did  thereon  then  respectively  make  his  two  bills  of  exchange  in 
writing,  and  direct  the  same  to  the  said  M.  J.  O'Gonnell,  and 
thereby  respectively  required  him,  *six  months  after  the  date  [  •863  ] 
thereof  respectively  (which  period  had  elapsed  before  the  com- 
mencement of  this  suit),  to  pay  the  plaintiff  the  said  prices  or  sums 
respectively,  and  did  then  deliver  the  said  bills  of  exchange  to  the 
defendant.  And,  although  the  defendant  then  got  the  said  bills 
accepted  by  the  said  M.  J.  O'Gonnell,  and  although  the  said  bills 
were  duly  presented  to  the  said  M.  J.  O'Gonnell  for  payment  on  the 
day  when  the  same  respectively  became  due,  and  although  the  said 
M.  J.  O'Gonnell  did  not  then,  or  at  any  other  time,  pay  the  said 
bills  of  exchange  or  either  of  them,  of  which  the  defendant  had 
notice,  and  was  requested  by  the  plaintiff  to  see  that  the  said  bills 
were  duly  paid  ;  yet  the  defendant  did  not  nor  would  see  that  the 
same  were  paid,  and  they  still  remain  unpaid. 

Pleas,  Non  assumpsit,  and  traverses  of  the  making  and  delivery 
of  the  bills  to  the  defendant. 

At  the  trial,  before  Pollock,  G.  B.,  at  the  Middlesex  sittings  after 
Michaelmas  Term,  1851,  it  appeared  that  the  defendant  had  applied 
to  the  plaintiff  to  supply  Mr.  M.  J.  O'Gonnell  with  a  quantity  of 
wine,  to  be  paid  for  by  bills;  which  he  consented  to  do  upon 
receiving  the  defendant's  guarantee.  The  plaintiff  afterwards 
handed  to  the  defendant  the  warrants  for  the  wine,  and  the  defen- 
dant signed  and  delivered  to  the  plaintiff  the  following  guarantee : 

"  Kensington,  March  19th,  1851. 
**Dbar   Sir, — Upon  you  handing  me  your  two    drafts    upon 
Morgan  John  O'Gonnell,  M.P.,  respectively,  for  2002.  and  146Z.,  at 
six  months  after  this  date,  I  undertake  to  get  them  accepted  by  him, 
and  to  see  that  they  are  duly  paid. 

**  I  remain,  dear  Sir,  yours  truly, 
"  To  Jambs  Bluck,  Esq.  "  Hbnuy  Gompketz." 
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Bldok  On  receipt  of  this  guarantee  the  plaintiff  purchased  stamps,  and 

uoMPiBRTz.    prepared  to  draw  the  bills;  but,  finding  that  *there  had  been  a 

[  *864  ]  mistake  of  U,  against  himself  in  the  calculations  previously  agreed 
on  with  the  defendant,  he  altered  the  intended  bill  for  146/.  into 
one  for  150/.,  and  sent  them  to  the  defendant,  with  a  letter  explain- 
ing the  mistake.  On  the  28th  of  March  the  defendant  gave  back  to 
the  plaintiff  the  bills  accepted  by  Mr.  O'Connell,  and  the  defendant 
then  wrote  across  the  guarantee  the  following  receipt,  which  the 
plaintiff  signed : 

**  I  have  received  the  two  drafts,  one  being  for  150/.  instead  of 
146/.,  there  being  an  error  in  the  invoice  of  4/.,  both  accepted  by 
Mr.  O'Connell.  "  Jambs  Bluck." 

Upon  this  document  being  given  in  evidence,  it  was  objected,  on 
behalf  of  the  defendant,  that  it  was  not  a  memorandum  within  the 
Statute  of  Frauds,  which  would  support  the  contract  as  alleged  in 
the  declaration,  inasmuch  as  the  consideration  stated  in  the  memo- 
randum was  the  drawing  and  delivery  to  the  defendant  of  a  bill  for 
200/.  and  another  for  146/. ;  and  that,  if  the  receipt  indorsed  were 
treated  as  altering  the  original  document,  then  it  was  not  signed  by 
the  defendant.  The  learned  Judge  left  it  to  the  jury  to  say 
whether  the  receipt  was  indorsed  with  the  defendant's  consent,  and 
for  the  purpose  of  substituting  the  150/.  bill  for  the  one  for  146/.  > 
and  the  jury  found  that  it  was.  Thereupon  a  verdict  was  entered 
for  the  plaintiff,  leave  being  reserved  for  the  defendant  to  move  to 
enter  a  nonsuit,  if  the  Court  should  be  of  opinion  that  the  contract 
alleged  was  not  proved. 

A  rule  nisi  having  been  obtained  accordingly, 

Wehby    and    Pearce    showed    cause    in    last    Easter    Term, 
(April  15) : 

First,  this  is  not  a  collateral  engagement  to  answer  for  the  debt 
or  default  of  another  person,  within  the  4th  section  of  the  29 
Gar.  II.  c.  8,  but  an  original  undertaking  by  the  defendant, 
founded  on  a  new  consideration,  namely,  the  purchase  of  the 
[  *866  J  stamps  by  the  ^plaintiff.  The  question,  whether  each  particular 
case  comes  within  this  clause  of  the  statute,  depends  on  the  fact  of 
the  original  party  remaining  liable,  coupled  with  the  absence  of  any 
liability  on  the  part  of  the  defendant,  except  such  as  arises  from  his 
express  promise :  Chitty  on  Contracts,  p.  442,  4th  edit. :  Simpson  v. 
Penton  (1).  Here  the  defendant  is  liable  independently  of  bis 
(1)  39  B.  B.  808  (2  Or.  &  M.  430). 
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express  promise,  for  the  consideration,  however  inadequate,  is  suffi-      ^Bluok 
cient  to  support  an  original  agreement  on  his  part.  Gomfibbtz. 

(Pabke,  B.  :  This  is  in  point  of  fact  a  guarantee  for  a  third 
party.) 

Even  in  that  view,  there  is  a  sufficient  memorandum  or  note  in 
writing  within  the  statute.  The  bill  for  150L  was  substituted  for 
that  of  146/.  with  the  defendant's  consent,  and  for  the  purpose  of 
carrying  into  effect  the  original  intention  of  the  parties. 

(Pollock,  C.  B.  :  If  a  person  gives  a  guarantee,  and  afterwards 
discovers  a  mistake,  which  he  corrects,  and  then  re-signs  the  docu- 
ment, could  there  be  any  doubt  about  its  validity  ?  Here  the  bills 
are  handed  over  to  the  plaintiff,  and  an  indorsement  is  made  by  the 
defendant  on  the  guarantee  explaining  the  mistake ;  that  seems  to 
me  equivalent  to  a  re-signing,  and  that  there  was  no  necessity 
for  the  defendant  to  perform  the  idle  ceremony  of  going  over  his 
signature  with  a  dry  pen.) 

The  meaning  of  the  parties  was,  that  the  price  of  the  wine  should  be 
secured  ;  and  when  the  guarantee  was  corrected  by  stating  the  true 
amount,  it  was  the  same  as  if  it  had  been  originally  so  drawn.  At 
all  events,  the  undertaking  is  divisible  as  to  each  bill,  and  the 
plaintiff  is  entitled  to  recover  in  respect  of  that  for  200Z. 

Knoivles  in  support  of  the  rule  : 

There  can  be  no  division  of  this  claim,  for  the  declaration  alleges 
an  entire  contract  on  the  part  of  the  defendant,  that,  if  the  plaintiff 
would  procure  stamps  for  and  draw  two  bills  of  exchange  *of  the  [  *866  ] 
respective  amounts  of  200/.  and  150/.,  the  defendant  would  see 
them  paid.  The  plaintiff  has  never  drawn  such  bills,  so  that 
the  consideration  for  the  promise  altogether  fails.  The  Statute  of 
Frauds  requires  a  note  or  memorandum  of  the  contract,  signed  by 
the  party  charged  ;  and  further,  the  consideration  must  appear  on 
the  face  of  the  instrument.  Here  there  was  no  alteration  of  the 
contract ;  the  original  agreement  continued,  so  far  as  it  is  binding 
on  the  defendant.  But  that  agreement  does  not  support  the 
declaration.  The  indorsement  makes  no  difference,  for  it  is  not 
signed  by  the  defendant,  and  is  merely  the  receipt  of  the  plaintiff, 
written  by  the  defendant  as  his  agent,  and  of  no  more  avail  than  if 
written  on  a  separate  piece  of  paper.     To  render  the  defendant 
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Blugk  liable,  there  must  be  a  new  agreement  according  to  the  statute — 
GoMPBBTz.  ^^^^  is>  ^^  agreement  signed  by  the  defendant.  A  mistake  in  a 
guarantee  cannot  be  corrected  without  altering  the  document  itself, 
otherwise  the  parties  might  defeat  the  object  of  the  statute,  which 
was  to  exclude  all  question  by  requiring  evidence  in  writing  of  the 
contract.  If  a  guarantee  stated  51.  as  the  consideration,  when  in 
fact  it  was  600L,  could  the  parties  agree  by  parol  that  the  latter  sum 
should  represent  the  former  ?  Besides,  if  the  effect  of  the  indorse- 
ment was  to  make  a  new  guarantee,  then  there  was  no  consideration 
to  support  it,  since,  at  the  time  the  indorsement  was  made,  the 
consideration  was  executed. 

Cur.  adv.  vuU. 

The  judgment  of  the  Coubt  was  now  delivered  by 

Pollock,  C.  B. : 

In  this  case  the  declaration  stated,  that  M.  J.  O'Connell  agreed 
with  the  plaintiff  to  buy  certain  wines,  part  for  200!.  and  part  for 
150/. ;  and  thereupon,  in  consideration  that  the  plaintiff  would,  at 
his  own  expense,  procure  stamps  for  and  draw  two  bills  upon 
[  *867  ]  M.  J.  "i^O'Gonnell,  one  for  2002.  and  the  other  for  150Z.^  at  six 
months,  and  deliver  them  to  the  defendant,  he  the  defendant  would 
get  them  accepted,  and  see  them  paid  when  due ;  and  the  breach 
was,  that  the  defendant  did  not  see  them  paid. 

It  appeared  that  Mr.  M.  J.  0*Gonnell  did  purchase  two  parcels  of 
wine,  one  for  2002.,  the  other,  as  it  was  first  supposed,  of  the  value 
of  1462. ;  and  a  guarantee  was  given  in  this  form :  (His  Lordship 
read  the  guarantee.) 

As  no  bills  existed  at  the  time  the  memorandum  was  signed,  and 
the  plaintiff  was  to  draw  them,  and  they  could  only  be  drawn  on 
stamps  so  as  to  be  valid,  it  followed  that  the  plaintiff  was  to  procure 
the  stamps  at  his  own  expense.  There  was  evidence,  therefore,  in 
support  of  the  averment  of  that  part  of  the  consideration.  It  was 
afterwards  discovered  by  the  plaintiff,  that  the  true  price  of  the 
second  parcel  was  1502.  Bills  were  drawn,  payable  at  the  time 
agreed,  for  2002.  and  1502. ;  the  defendant  got  them  accepted,  gave 
them  to  the  plaintiff,  and  then  wrote  across  the  face  of  the  guarantee 
in  his  own  hand  as  follows :  "  I  have  received  the  two  drafts  (one 
being  for  1502.  instead  of  1462.,  there  being  an  error  in  the  invoice 
of  42.),  both  accepted  by  Mr.  O'Connell,"  and  the  plaintiff  signed 
this  memorandum,  but  not  the  defendant. 
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On  the  memorandnm,  consisting  of  these  two  parts,  being  produced,  Bluck 
Mr.  Knotvles  objected,  that  it  was  not  a  memorandum  signed  qomprrtz, 
by  the  defendant  of  the  contract  declared  upon.  The  original 
memorandum  signed  by  the  defendant  was  of  an  executory  contract 
to  be  performed  after  the  date  of  the  memorandum,  in  consideration 
that  the  plaintiff  would  draw  two  bills,  one  for  200Z.,  and  the  other 
146Z.,  and  hand  them  to  the  defendant,  he  the  defendant  would  get 
the  bills  accepted  and  see  them  paid  ;  and  that  contract  was  never 
performed  by  the  plaintiff,  for  one  of  150Z.  was  drawn,  not  146Z. ; 
and  so  far  is  clear.  But  for  the  plaintiff  it  was  contended,  that  the 
memorandum  *  written  on  the  face  of  the  original  guarantee  explain  [  *868  ] 
that  this  was  a  mistake ;  that  the  true  contract  was  for  a  bill  of 
1501. ;  that  the  memorandum,  therefore,  merely  corrected  a  mistake, 
and  being  written  on  the  same  piece  of  paper,  and  on  the  face  of  the 
guarantee  which  was  signed  by  the  defendant,  his  original  signature 
was  a  signature  of  the  whole,  and  so  satisfied  the  enactment  of  the 
Statute  of  Frauds. 

If  the  defendant,  by  any  memorandum  signed  by  him,  had  stated 
that  the  original  contract  was  that,  if  the  plaintiff  would  procure 
stamps  and  draw  two  bills  for  200Z.  and  150Z.,  the  defendant  would 
see  them  paid,  but  that  the  latter  amount  had  been  by  mistake 
described  as  146Z.,  it  would  have  been  sufficient ;  for  the  Statute  of 
Frauds  does  not  require  the  contract  itself  to  be  in  writing,  but  a 
memorandum  of  it;  and  a  memorandum,  properly  signed,  of  a 
bygone  contract  is  quite  sufficient ;  and  we  also  think  that  words 
introduced  into  a  paper  signed  by  a  party,  or  an  alteration  in  it, 
may  be  considered  as  authenticated  by  a  signature  already  on  the 
paper,  if  it  is  plain  that  they  were  meant  to  be  so  authenticated. 
The  act  of  signing  after  the  introduction  of  the  words  is  not  absolutely 
necessary. 

The  difficulty  in  the  case  is,  that  the  words,  though  written  by 
the  defendant  across  the  original  guarantee,  are  not  written  as  his 
words,  but  the  words  of  the  plaintiff,  and  the  effect  of  the  instru- 
ment altogether  is  this :  The  original  guarantee  remains  unaltered, 
with  the  subscription  of  the  defendant ;  the  plaintiff  states  that  he 
has  drawn,  instead  of  one  of  the  bills,  that  for  146Z.,  a  bill  for  150Z., 
assigning  the  mistake  of  the  invoice  as  a  reason,  and  that  he  has 
received  it  back  from  the  defendant,  accepted,  as  part  performance 
of  his  original  contract,  and  so  discharges  the  defendant  in  that 
respect. 

It  may,  however,  be  inferred,  from  the  fact  of  the  defendant 
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bluok  hiniBelf  writing  the  memorandnm  across  for  the  plaintiff  to  sign, 
GoMPKBTz.  ^ot  only  that  he  agreed  that  the  bill  for  *150Z.,  previously  substituted 
[  *869  ]  instead  of  one  for  146/.  by  the  plaintiff,  should  stand  in  the  place  of 
that  for  146Z.,  and  impliedly,  that  the  defendant  should  be  respon- 
sible for  it ;  but  also  that  he  admitted  that  the  original  contract  was, 
that  he  should  procure  to  be  accepted  and  see  paid  any  bill  for  the 
amount  of  the  invoice  of  the  second  parcel  of  wine,  and  that  the  invoice 
was  1501.,  so  that  there  would  be  proof  of  the  contract  alleged  in  the 
declaration  in  writing.  If  so,  it  may  be  inferred,  from  the  fact  of 
the  second  memorandum  being  written  on  the  same  paper  by  the 
defendant,  that  it  was  meant  to  be  authenticated  by  the  old  signa- 
ture, so  as  to  constitute  a  memorandum  of  the  defendant's  agree- 
ment in  writmg  signed  by  the  defendant.  If  so,  the  Statute  of 
Frauds  has  been  complied  with ;  and  although  we  have  not  come 
to  this  conclusion  without  some  difiSculty  and  doubt  still  remaining 
on  the  mind  of  my  brother  Pabks,  we  think  this  is  the  true  view  of 

the  case  (i). 

,  Rule  dUcharged. 

1852.  FOQTJET  V.  MOOR 

•^•^m*'  (7  Ex.  870-877 ;  S.  C.  22  L.  J.  Ex.  35.) 

[  870  ]  Debt  on  an  indenture  for  rent.    Plea,  that  whilst  the  defendant  was  in 

the  oocupation  of  the  demised  premises,  and  before  the  rent  became  due, 
it  was  agreed  between  the  plaintiff  and  the  defendant,  that  the  plaintiff 
should  make  certain  alterations,  and  in  consideration  thereof  tke  defendant 
should  relinquish  his  interest  under  the  indenture,  and  accept  a  fresh  lease 
for  seven  years  at  an  increased  rent ;  and  until  such  lease  should  be  ten- 
dered to  the  defendant,  he  should  hold  the  premises  as  tenant  &om  year  to 
year,  at  the  increased  rent :  that  the  plaintiff  executed  the  alterations ; 
that  the  defendant  relinquished  his  interest  luider  the  indenture,  and  held 
the  premises  under  the  agreement;  and  that  no  new  lease  was  executed: 
by  means  of  which  premises,  the  defendant  became  tenant  from  year  to 
year,  and  all  his  interest  under  the  indenture  was  surrendered  to  the 

(1)  Platt,  B.  added :  I  had  great  if  the  defendant  had  written  upon  the 

difficulty  in  bringing  my  mind  to  this  face  of  it,  that  *'  a  bill  for  150/.  has 

conclusion,  but  am  now  satisfied  that  been  drawn  instead  of  one  for  146/., 

the  indoi'sement  is  part  of  the  contract,  there  being  an  error  as  to  the  amoimt 

and  that  it  is  under  the  signature  of  of  the  inyoice  price ;  *'  and  then  for 

the  defendant.     Suppose  that,  after  the  plaintiff  to  have  written  under- 

this  instrument  was  signed,  the  defen-  neath,    '*  I    have  received    the    tvo 

dant,  with  his  own  hand,  had  altered  above-mentioned  bills.**     That  being 

the  146/.  into  150/. ;  there  could  be  no  in  the  handwriting  of  the  defendant, 

doubt  that  there  would  have  been  a  on  the  face  of  the  original  agreement, 

sufficient  contract  within  the  statute,  seems  to  me  to  be  quite  sufficient  to 

without    re-signing    the   agreement  justify  us  in  holding  that  the  transac- 

Then  the  effect  of  this  memorandum,  tion  operates  as  a  signature  within  the 

as  it  seems  to  me,  is^just  the  same  as  Statute  of  Frauds. 


VOL.  Lxxxvi.]         1862.    EX.    7  EX.  870—871.  867 

plaiutiff  by  act  and  operation  of  law.    Beplicatiou,  de  injuria;  and  issue       Koqubt 
thereon :  Held,  first,  tiiat  the  plea  could  only  be  proved  by  an  agreement  r. 

in  writing,  since  the  stipulation  as  to  the  yearly  tenancy  was  part  of  the         Moob. 
agreement  for  a  future  lease,  and  such  an  agreement  was  required  by  the 
Statute  of  Frauds  to  be  in  writing  (1). 

Secondly,  that,  under  such  an  agreement,  there  would  be  no  surrender 
of  the  existing  lease  by  operation  of  law,  until  the  new  lease  was 
granted  (2). 

Debt  upon  an  indenture,  whereby  the  plaintiff  demised  to  the 
defendant  a  certain  dwelling-house  and  premises,  for  the  term  of 
seven  years  from  the  6th  of  April,  1845,  at  the  yearly  rent  of  60Z., 
payable  quarterly.  Breach :  Non-payment  of  45i.  for  three  quarters' 
rent,  due  the  6th  of  January,  1852. 

Plea :  That,  after  the  making  of  the  indenture,  and  whilst  the 
same  was  in  full  force  and  effect,  and  before  the  expiration  of  the 
term  thereby  demised  to  the  defendant,  and  whilst  the  defendant 
was  in  the  occupation  of  the  dwelling-house  and  premises  by  the 
indenture  demised,  and  before  the  sum  of  452.  became  due  and 
payable,  to  wit,  on  the  6th  of  April,  1847,  it  was  then  agreed  by 
and  between  the  plaintiff  and  the  defendant,  that  the  plaintiff 
should,  at  his  own  costs  and  charges,  make  and  execute  certain 
alterations,  additions,  and  improvements  in  the  said  dwelling- 
house  before  a  certain  day,  being  the  6th  of  April,  1848,  and  one 
of  the  days  for  payment  of  the  quarterly  rent ;  and  that,  in  con- 
sideration thereof,  the  defendant  should  give  up  and  relinquish 
to  the  plaintiff  all  the  defendant's  estate,  right,  title,  and  interest 
whatsoever  under  the  said  indenture,  and  of  and  in  the  residue  then 
to  come  and  unexpired  of  the  term  so  demised  ;  and  should,  on  or 
after  the  6th  of  April,  1848,  accept  a  fresh  lease,  and  execute  a  fresh 
counterpart  lease  when  the  plaintiff  should  tender  the  same  to  him 
for  that  purpose,  for  the  term  of  *seven  years  from  the  day  and  [  ♦871  ] 
year  aforesaid,  at  a  certain  increased  rent,  to  wit,  75^  for  the  four 
first  years  from  and  after  the  6th  of  April,  1848,  and  at  a  further 
increased  rent  of  802.  for  the  residue  of  the  said  term ;  and,  until 
the  lease  should  be  tendered  to  the  defendant,  the  defendant  should 
hold  and  be  possessed  of  the  dwelling-house  and  premises  as  tenant 
from  year  to  year,  at  the  increased  rent  of  752.  a  year  for  four  years, 
and  at  the  further  increased  rent  of  802.  for  the  residue  of  the  said 
tenancy.    Averments — that  the  plaintiff  did  execute  the  alterations, 

(1)  As  to  this  point,  see  per  BoviLL,  (2)  But  see  Ex  parte  ViUde  (1883) 

Ch.  J.,  in  Ymtng  v.  Jt«(«»  (1869)  L.  E.  47  L.  T.  480,  and  Wahh  v.  Lonsdale 
4  C.  P.  653,  558,  38  L.  J.  C.  P.  233.  (1882)  21  Ch.  D.  9,  52  L.  J.  Oh.  2.— 
-J.  O.  P.  J.  O.  P. 
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PoQUET  &c. ;  and  that  the  defendant,  in  pursuance  of  the  said  agreement. 
Moor.  did  relinquish  and  give  up  to  the  plaintiff  all  his  estate,  right,  title, 
&c.,  under  the  said  indenture  and  in  the  residue  of  the  demised 
term,  and  held  the  premises  under  the  agreement ;  that  no  new 
lease  was  executed;  and  that  divers  quarterly  payments  of  the 
increased  rent  had  been  made.  By  means  of  which  said  premises, 
the  defendant  then,  to  wit,  on  the  6th  of  April,  1848,  became  and 
was  tenant  from  year  to  year  to  the  plaintiff  of  the  said  dwelling- 
house  and  premises  ;  and  all  his  estate,  right,  title,  &c.,  under  the 
said  indenture  and  in  the  residue  then  to  come  of  the  term  in  the 
declaration  mentioned,  were  duly  surrendered  to  the  plaintiff  by  act 
and  operation  of  law.    Verification. 

Beplication,  de  injuiidf  and  issue  thereon. 

At  the  trial,  before  Talfourd,  J.,  at  the  last  Wiltshire  Spring 
Assizes,  the  defendant  gave  parol  evidence  of  the  facts  stated  in  the 
plea,  there  being  no  written  agreement.  He  also  proved  that,  on 
one  occasion,  the  plaintiff  had  distrained  upon  him  for  the  increased 
rent  of  76Z.  It  was  objected,  on  behalf  of  the  plaintiff,  first,  that 
the  plea  was  not  proved,  since  the  agreement  therein  stated  was  a 
contract  for  an  interest  in  land  within  the  Statute  of  Frauds, 
29  Car.  II.  c.  8,  s.  1 ;  and  consequently  the  plea  could  only  be 
proved  by  an  agreement  in  writing.  Secondly,  that  the  stipulation, 
[  *872  ]  that  the  defendant  should  hold  the  premises  as  ^yearly  tenant  until 
the  new  lease  was  executed,  would  not  operate  as  a  surrender  of  the 
former  lease.  The  learned  Judge  left  it  to  the  jury  to  say  whether 
there  was  an  agreement  that,  until  the  fresh  lease  was  executed, 
the  parties  should  stand  in  the  relation  of  landlord  and  tenant ; 
and  the  jury  having  found  in  the  aflSrmative,  his  Lordship  directed 
a  verdict  for  the  defendant,  reserving  leave  for  the  plaintiff  to  move 
to  enter  a  verdict  for  him,  if  the  Court  should  be  of  opinion  that 
the  plea  was  not  proved. 

Kinglakey  in  Easter  Term,  obtained  a  rule  nisi  to  enter  the 
verdict  for  the  plaintiff,  or  for  judgment  non  obstante  veredicto^  od 
the  ground  of  the  insufficiency  of  the  plea.  He  cited  Donellan  v. 
Read  (1). 

Crowder  and  Barstow  now  showed  cause : 

First,   the  agreement,  though   not  in  writing,  created  a  new 
tenancy  at  an  increased  rent,  and  so  operated  as  a  surrender  of 
the  term  granted  by  the  indenture.     The  meaning  of  the  term 
(1)  37  B.  E.  68S  (3  B.  &  Ad.  899). 
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''surrender  by  operation  of  law*'  is  explained  by  this  Court  in       Foqubt 
Lyan  v.  Reed(})  as  applying  to  cases  ''where  the  owner  of  a       yJioK 
particular  estate  has  been  a  party  to  some  act  the  validity  of  which 
he  is  by  law  afterwards  estopped  from  disputing,  and  which  would 
not  be  valid  if  his  particular  estate  had  continued  to  exist."    All 
the  authorities  are  collected  in  Taylor's  Evidence,  vol.  2,  p.  675. 

(Parke,  B.  :  The  defendant  became  tenant,  not  by  virtue  of  a 
demise,  but  as  the  result  of  the  agreement,  and  that  must  be  proved 
by  some  writing.) 

Hamertfm  v.  Stead  (2)  is  an  authority  to  show  that  a  former  tenancy 

may   be  surrendered  by  a  mere  agreement  for  a  new  lease  on 

different  terms,  and  an  occupation  under  it.     Also  in  Com.  Dig. 

"  Surrender  "  (I.l),  it  is  said,  that,  "  if  lessee  for  years  accepts  a 

new  lease  from  his  lessor,  it  will  be  a  surrender  in  law,  for  this 

affirms  *him  able  to  make  a  lease:  (B.  PI.  Com.  106a,  107b).       [*873] 

Though  the  new  lease  be  for  a  less  term :  (B.  Dy.  140  b ;  2  Boll. 

495,  158;  2  Cro.  84).     Or  by  parol,  when  the  first  lease  was  by 

indenture:  (Dy.  140b,  2  Boll.  496,  I.  8)." 

(Pabke,  B.  :  This  plea  does  not  allege  a  demise  from  year  to 
year,  but  an  agreement  for  a  future  lease  for  a  certain  term ;  and 
that,  until  the  lease  is  executed,  the  defendant  shall  occupy  the 
premises  as  tenant  from  year  to  year.) 

The  plaintiff,  having  distrained  for  the  increased  rent  under  the 
agreement,  cannot  now  set  up  the  former  lease.  Besides,  the  jury 
have  found  that  the  relation  of  landlord  and  tenant  subsisted  under 
the  agreement.  The  case  differs  from  Donellan  v.  Read  (a),  for 
there  the  tenant's  agreement  was  a  mere  personal  contract  to  pay 
an  additional  sum  yearly,  in  consideration  of  his  landlord  making 
certain  improvements  in  the  premises,  and  was  never  intended  to 
create  a  new  demise  at  an  increased  rent.  Crowley  v.  Vitty  (4)  is 
also  distinguishable,  for  that  was  an  agreement  by  the  landlord 
without  consideration  to  accept  a  reduced  rent.  Secondly,  the  plea 
is  good.  A  plaintiff  need  not  state  in  his  declaration  that  an 
agreement  within  the  Statute  of  Frauds  is  in  writing;  and  if  a 
writing  be  necessary  to  render  the  plea  good,  the  Court  will,  after 
verdict,  construe  the  plea  as  alleging  such  an  agreement :  Case  v. 
Barber  (6).    (They  also  cited  Lynch  v.  Lynch  (6).) 

(1)  67  B.  B.  693  (13  M.  &  W.  285).  (4)  P.  664,  above  (7  Ex.  319). 

(2)  27  B.  B.  407  (3  B.  &  0.  478).  (5)  T.  Bay.  450. 

(3)  37  B.  B.  588  (3  B.  &  Ad.  899).  (6)  0  Ir.  L.  B.  131. 
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FoQurr       Pollock,  C.  B.  : 

MooB.  This  is  an  application  to  set  aside  the  verdict  for  the  defendant, 

and  enter  it  for  the  plaintiff,  or  for  judgment  non  obstante  veredicto. 
The  objection  having  been  taken  at  the  trial,  that  the  plea  could 
only  be  proved  by  an  agreement  in  writing,  we  are  of  opinion  that 
the  rule  must  be  absolute  to  enter  the  verdict  for  the  plaintiff. 
The  plea  sets  out  an  agreement  for  a  lease  for  seven  years,  part  of 
[  *874  ]  which  agreement  was,  that  in  the  meantime  *the  defendant  should 
occupy  as  tenant  from  year  to  year.  It  was  argued  on  behalf  of 
the  defendant,  that,  in  order  to  prove  the  yearly  tenancy,  it  was  not 
necessary,  by  the  Statute  of  Frauds,  that  there  should  be  an  agree- 
ment in  writing.  But  it  is  clear  that  an  agreement  for  a  lease  must 
be  in  writing,  for  it  is  a  contract  for  an  interest  in  land ;  and  in 
this  case  the  stipulation  as  to  the  yearly  tenancy  is  a  mere  incident 
to  the  agreement.  I  think,  therefore,  that  the  defendant  could 
only  prove  his  plea  by  the  production  of  an  agreement  in  writing, 
and  consequently  he  has  failed  to  adduce  any  legal  proof  of  it.  If, 
indeed,  the  objection  had  been  passed  over  at  the  trial,  and  the 
plea  had  been  treated  as  proved  by  a  parol  agreement,  I  am  not 
prepared  to  say  that  after  verdict  the  objection  would  prevail.  It 
is  not  necessary,  however,  to  decide  that  point ;  all  that  we  have 
now  to  determine  is,  whether  the  learned  Judge  ought  not  to  have 
directed  a  verdict  for  the  plaintiff,  on  the  ground  that  the  plea  could 
not  be  proved  by  parol. 

The  circumstances  of  the  agreement  not  having  been  proved  is 
sufficient  for  us  to  make  the  rule  absolute;  but  it  seems  to  me 
advisable  to  advert  to  the  other  point,  in  order  to  remove  all  doubt 
upon  the  subject.  The  argument  for  the  defendant  goes  to  this 
extent — that  if  there  be  a  tenancy  under  a  lease,  and  the  parties 
make  a  verbal  agreement,  for  a  sufficient  consideration,  that  instead 
of  the  existing  term  there  shall  be  a  tenancy  from  year  to  year  at  a 
different  rent,  that  would  be  a  surrender  of  the  lease  by  operation 
of  law.  I  am  of  opinion  that  it  would  not.  Indeed,  it  would  be 
most  dangerous  to  allow  a  term  created  by  an  express  demise  to  be 
thus  got  rid  of  by  parol  evidence.  In  the  case  of  a  mere  agreement 
for  a  tenancy  from  year  to  year,  if  the  question  of  intent  were  left 
to  the  jury,  they  would  probably  treat  it  as  such  a  transaction 
would  deserve;  but  if,  as  in  this  case,  the  stipulation  as  to  the 
yearly  tenancy  was  mixed  up  with  an  agreement  for  a  lease  for  a 

[  *876  ]      term,  the  party  might  be  deprived  *of  a  beneficial  lease  by  apparent 
proof  of  an  agreement  to  occupy  as  tenant  from  year  [«c].     Under 
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such  an  agreement  as  the  present,  the  term  created  by  the  existing  Foqdet 
lease  would  not  be  determined  by  operation  of  law  until  the  new  mook. 
lease  was  granted. 

Pabke,  B.  : 

I  am  of  the  same  opinion.    No  answer  has  been  given  to  the 
proposition,  which  I  from  the  first  laid  down,  viz.  that,  in  order  to 
maintain  this  defence,  the  plea  must  be  proved  by  an  agreement  in 
writing.     It  cannot  for  a  moment  be  argued  that  a  person  could 
plead  a  general  plea  that  a  lease  was  surrendered  by  operation  of  law, 
for  it  is  clear  that  he  must  show  the  facts  which  constitute  such  a 
surrender.    This  plea  does  show  the  facts  relied  on,  and  I  agree 
with  the  Lord  Ghibf  Baron,  that  nothing  short  of  an  express 
demise  will  operate  as  a  surrender  of  an  existing  lease.    It  is  not 
necessary,  however,  to  decide  that  point,  because  the  plea  is  not 
proved.    The  plea  alleges  a  surrender  by  operation  of  law  by 
reason  of  an  agreement  that  a  new  lease  should  be  granted,'*and 
that  in  the  meantime  the  defendant  should  become  tenant  from 
year  to  year.    In  order  to  make  out  that  the  defendant  became 
tenant  under  that  agreement,  it  must  be  proved  that  there  was  an 
agreement  to  take  a  lease,  and  to  become  tenant  from  year  to  year 
until  it  was  executed.     The  next  proposition  is  that,  in  order  to 
prove  the  agreement  for  a  lease,  and  the  tenancy  from  year  to  year, 
which  is  part  of  it,  there  must  be  some  writing.    It  was  argued, 
that  there  is  no  authority  for  that  proposition ;  but,  by  the  Statute 
of  Frauds,  there  must  be  a  note  in  writing  of  a  contract  for  a 
future  lease.    The  sole  question  is,  whether  the  agreement  was 
proved,  and  it  cannot  be  unless  by  an  agreement  in  writing.    Then 
it  is  said,  that  the  agreement  alleged  in  the  plea  means  an  agree- 
ment by  parol.     If   so,  according  to  the  authority  of  Case  v. 
Barber  (i),   the    plea  was    demurrable ;    *but  it  is  questionable       [*  876  ] 
whether  it  is  not  good  after  verdict,  since  it  will  be  presumed  that 
the  allegations  have  that  meaning  which  is  necessary,  in  point  of 
law,  to  support  the  plea ;  as  in  the  case  of  a  grant  of  an  heredita- 
ment which  lies  in  grant,  and  can  only  be  conveyed  by  deed,  if  it 
be  not  alleged  to  have  been  by  deed,  but  is  put  in  issue  and  found 
by  the  jury,  the  verdict  cures  the  omission :  Lightfoot  v.  Blight- 
man  (2).     But  it  is  not  necessary  to  decide  that  now,  for  it  is 
perfectly  clear  that  the  plea  was  not  proved. 

(1)  T.  Bay.  450.  (2j  Hut.  54. 
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MooB.  I  am  of  the  same  opinion. 

Martin,  B.  : 

I  am  also  of  opinion  that  the  plea  was  not  proved.  The  action 
is  upon  an  indenture  for  rent,  and  the  plea  is,  that  the  parties 
entered  into  an  agreement,  whereby  the  existing  tenancy  was  put  an 
end  to,  and  the  defendant  became  tenant  from  year  to  year.  The 
plea  is,  therefore,  in  substance,  a  determination  of  the  former  lease 
by  act  and  operation  of  law,  that  is,  by  reason  of  a  new  tenancy. 
But  the  tenancy  alleged  is  a  tenancy  from  year  to  year,  created  by 
the  agreement,  and  of  the  very  essence  of  it;  and  in  order  to 
establish  that  tenancy,  there  must  be  proof  of  an  agreement  valid 
in  law.  But  there  was  no  such  agreement,  because  the  agreement 
was  not  in  writing.  It  has  been  argued  that  the  plea,  not  having 
been  demurred  to,  must,  after  verdict,  be  presumed  to  allege  an 
agreement  in  writing.  All  that  Case  v.  Barber  decides  is,  that 
where  the  Statute  of  Frauds  requires  an  agreement  in  writing,  it 
should  be  so  alleged  in  a  plea ;  but  if  the  defect  is  passed  over,  it 
is  cured  by  verdict.  That,  however,  does  not  do  away  with  the 
necessity,  in  this  case,^  of  proving  an  agreement  in  writing.  I 
therefore  think  that  the  plea  was  not  proved.  I  also  think  that  the 
plea  is  bad,  because,  in  order  to  constitute  a  surrender  by  act  and 
operation  of  law,  there  must  be  a  legal  agreement.  Without- 
[  •877  ]  *going  further  into  that  part  of  the  case,  I  cannot  help  observing 
how  dangerous  it  would  be  to  allow  any  departure  from  the  law, 
which  has  gone  on  step  by  step,  until  the  doctrine  has  become 
really  startling.  The  consequence  would  be,  that,  whenever  a 
landlord  chose  to  say  that  he  would  take  less  than  the  full  amount 
of  rent,  it  would  be  a  question  for  the  jury,  whether  the  parties  did 
not  intend  to  create  a  new  tenancy,  which  would  be  a  surrender  of 
the  previous  term  by  act  and  operation  of  law. 

Rule  absolute  to  enter  the  verdict  for  the  plaintiff. 


i«^^-  DAY  V.  CARR. 

June  11. 
(7  Ex.  883—887.) 

^     '  -^  A  bailiff  went  to  the  premises  of  a  defendant,  and  seized  the  goods  there 

under  a/,  /a.  The  goods  were  in  possession  of  a  claimant,  who  had  adyer- 
tised  them  for  sale  on  the  following  day.  The  sheriff  thereupon  obtained 
an  interpleader  summons,  and  served  it  upon  the  claimant  before  the  sale. 
The  claimant  ueyertheless  proceeded  with  the  sale,  and  the  goods  were 
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removed  by  his  direction,  notwithstanding  the  opposition  of  the  sheriff's  Day 

officers ;  on  the  following  day,  the  interpleader  summons  was  heard  and  «• 

dismissed,  on  the  ground  that  the  goods  were  not  in  the  sheriff's  possession.         C;abb. 
The  claimant  was,  in  fact,  entitled  to  the  goods  under  a  bill  of  sale. 

On  motion  for  an  attachment  against  the  claimant  for  a  contempt  of  Court 
in  carrying  away  the  goods:  Held,  that  he  was  justified  in  so  doing,  the 
goods  being  his  property,  although  the  interpleader  summons  was  not 
disposed  of  (1). 

A  sheriff  who  intends  to  levy  may,  before  actual  seizure,  apply  for  relief 
under  the  Interpleader  Act  (2). 

QUAis  had  obtained  a  rale,  calling  on  one  F.  Thomas  to  show 
cause  why  an  attachment  should  not  issue  against  him,  for  rescuing 
and  carrying  away  goods  taken  in  execution  by  the  Sheriff  of 
Middlesex,  under  a  writ  of  fieri  facias  issued  in  this  cause. 

The  affidavits  in  support  of  the  application  stated  that,  on  the 
5th  of  May,  1852,  the  bailiff  went  to  the  premises  occupied  by  the 
defendant,  and  there  seized  under  a  fiei'i  facias  **  divers  property  as 
the  property  of  the  defendant."  The  bailiff  then  found  that  the 
property  was  advertised  for  sale  on  the  following  morning  by  one 
F.  Thomas,  whereupon  he  informed  the  servants  of  Thomas  that  he 
had  levied,  and  that  nothing  must  be  removed;  and  he  left  his 
men  in  possession.  He  afterwards  received  a  notice  from  Thomas 
that  the  goods  were  his,  and  that  he  required  the  sheriff  to  with- 
draw from  possession.  The  sheriff  thereupon  obtained  an  inter- 
pleader summons,  a  copy  of  which  was  served  upon  Thomas  on 
the  morning  of  the  6th  of  March,  before  any  sale  of  the  goods. 
Thomas,  nevertheless,  on  the  same  day,  proceeded  with  the  sale, 
and  the  whole  property  was  removed  from  the  premises  by  the 
direction  of  Thomas,  notwithstanding  the  opposition  of  the  officers 
in  possession.  The  interpleader  summons  was  heard  on  the  7th  of 
May,  and  dismissed,  in  consequence  of  the  goods  being  no  longer  in 
the  possession  of  the  sheriff. 

Lush  showed  cause,  upon  affidavits  that  the  property  seized  by 
the  sheriff  had  been  assigned  by  way  of  mortgage  ''^to  Thomas,  as  a  [  *88l  ] 
security  for  money  lent  to  the  defendant,  to  be  repaid  with  interest 
by  instalments ;  and  in  case  of  default  in  payment,  with  power  for 
Thomas  to  take  possession  of  and  sell  the  property ;  that,  default 
having  been  made,  Thomas  took  possession  of  the  property,  and  at 
the  time  of  the  seizure  it  was  in  the  custody  of  his  servants,  and 
was  not  the  property  of  the  defendant. 

(1)  Not  followed  in  Cooper  y.  A sprey         (2)  See  now  B.  S.  C,  Ord.  LVII. 
(1863)  3  B.  &  S.  932;  32  L.  J.  a  B.      r.  1.-^.  G.  P. 
209.— J.  G.  P. 
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Day  The  Court  then  called  on 

V. 

Cabr. 

Quoin  to  support  the  rale : 

First,  the  conduct  of  the  claimant  in  selling  and  removing  the 
goods  in  opposition  to  the  sheriff's  officers,  was  a  contempt  of  Court 
punishable  by  attachment.  The  legalily  of  the  sheriff's  possession 
does  not  affect  the  question.  Every  subject  is  bound  to  assist  the 
sheriff  in  executing  the  process  of  the  Court:  Miller  y.  Knox{\). 
*'  A  contempt  is  a  disobedience  to  the  Court,  or  an  opposing  or 
despising  the  authority,  justice,  or  dignity  thereof :  "  Prac.  Beg.  in 
Chan.  138.  All  the  authorities  are  collected  in  Miller  v.  Knox, 
where  it  is  shown  that  the  power  to  commit  for  a  contempt  is  not 
derived  from  the  Statute  of  Westminster  2,  18  Edw.  I.  c.  89,  bat  is 
coeval  with  the  common  law.  A  rescous  is  clearly  a  contempt,  for 
which  the  Court  may  in  its  discretion  grant  an  attachment :  Hawk. 
Pleas  of  the  Crown,  Bk.  2,  chap.  22,  sect.  84.  The  contumacious 
obstruction  of  a  messenger  under  a  commission  of  bankruptcy  has 
been  treated  as  a  contempt  of  the  Great  Seal:  Ex  parte  Page  (2). 
In  that  case,  as  in  this,  a  third  party  claimed  the  goods.  Lord 
Eldon,  L.  C,  however,  said,  ''  This  is  a  warrant  to  enter  the  house, 
and  seize  the  effects  of  the  bankrupt ;  and,  supposing  it  to  be  my 
order,  the  person  executing  it  is  to  seize  the  property  of  the  bank- 
rupt, not  of  any  other;  and  is  to  do  that  at  his  own  hazard,  yet  Lord 
Hardwickb  laid  down  what  has  been  acted  upon  ever  since,  that  if  the 
[  *886  ]  ^person  executing  the  process  enters  a  house  and  seizes  property 
.  not  belonging  to  the  bankrupt,  making  that  entry  and  seizure  under 
colour  and  by  virtue  of  that  authority,  he  cannot  brevi  manu  be 
turned  out."  Ex  parte  Titner  (3)  is  an  authority  to  the  same  effect. 
Where  the  sheriff  bond  fide  seizes  property,  which  it  is  apparently 
his  duty  to  take,  the  Court  ought  not  to  leave  the  right  of  property 
to  be  tried  by  an  indictment  for  retaking  it.  Secondly,  by  virtue  of 
the  Interpleader  Act,  1  &  2  Will.  IV.  c.  58,  the  sheriff  had  lawful 
possession  of  and  a  right  to  hold  the  property  as  against  the 
claimant.  Before  that  Act  passed  the  sheriff  had  no  means  of 
investigating  the  title  to  property,  but  was  nevertheless  bound  to 
seize  it.  The  practice  was  to  enlarge  the  time  for  returning  the 
writ,  in  order  that  the  parties  might  interplead,  the  sheriff  in  the 
meantime  retaining  possession  of  the  goods.  The  object  of  the 
1  &  2  Will.  lY.  c.  58,  was  to  afford  relief  in  such  cases,  and  it 

(1)  44  R  B.  771  (6  Scott.  1).  (8)  1  Atk.  136. 

(2)  17  Ves.  59. 
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contemplates  the  fact  of  the  sherifif  being  in  possession  of  the  goods.        dat 
Indeed,  it  has  been  expressly  decided  that  a  sheriff  cannot  have       garh. 
relief    under    that    Act,   unless   he    has    possession :    HoUon    v. 
Ountnp(l). 

(Pollock,  C.  B.  :  I  do  not  assent  to  the  doctrine  that  the  sheriff 
must  seize  before  he  makes  the  application.  The  language  of  the 
6th  section  is,  "when  any  claim  shall  be  made  to  any  goods  or 
chattels  taken,  or  intended  to  be  taken  in  execution,"  &c.  In  the 
case  of  Holton  v.  GuntHp^  the  sheriff  did  not  mean  to  seize,  for  he 
withdrew  upon  the  claim  being  set  up.) 

The  6th  section  incorporates  the  provisions  of  the  1st,  the  recital 
of  which  shows  that  the  Act  was  only  intended  to  relieve  persons  in 
possession  of  the  subject-matter  of  the  claim.  The  statute,  therefore 
having  conferred  the  right  to  interplead,  impliedly  confers  every- 
thing essential  to  the  enjoyment  of  that  right,  one  requisite  l>eing, 
that  the  sheriff  should  have  possession  of  the  property  seized.  (He 
also  referred  to  Smith  v.  Bond  (a).) 

Pollock,  C.  B.  :  [  88«  ] 

The  rule  ought  to  be  discharged.  The  Interpleader  Act  clearly 
empowers  the  sheriff  to  apply  to  the  Court,  if  he  goes  with  the 
intention  of  levying  under  a  fi.  fa,^  and  a  claim  is  set  up  to  the 
goods ;  and  in  many  cases  he  may  be  well  justified  in  coming  to  the 
Court  before  he  perils  himself  by  an  actual  seizure,  under  circum- 
stances which  might  perhaps  subject  him  not  only  to  an  action  for 
the  value  of  the  goods,  but  also  for  damages  for  taking  them.  The 
cases  in  bankruptcy,  which  have  been  referred  to,  differ  from  the 
present ;  but,  even  if  they  did  not,  I  am  by  no  means  prepared  to 
say  that  the  decisions  in  bankruptcy  establish  the  rule  which  we 
ought  to  adopt  on  applications  of  this  kind.  The  Interpleader  Act 
has  no  bearing  on  the  subject,  and  we  must  dispose  of  this  motion 
as  if  it  had  never  passed.  Looking  then  to  the  affidavits  upon 
which  it  was  founded,  it  appears  to  me  that  there  is  no  ground  for 
the  rule,  since  it  is  not  stated  that  the  property  seized  was  the 
property  of  the  defendant,  or  that  the  sheriff  believed  that  it  was 
his  property.  I  must  however  add,  that  the  law  does  not  always 
permit  a  person  to  exercise  a  right  which  he  undoubtedly  possesses, 
for  instance,  a  person  may  not  take  forcible  possession  of  his  own 
goods. 

(1)  49  B.  R  642  (3  M.  &  W.  146).  (2)  13  M.  &  W.  694. 
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Day         Platt,  B.  : 

Cabr.  This  is  an  application  for  an  attachment  for  a  contempt  of  the 

process  of  the  Court ;  and  certainly  it  is  the  first  time  I  ever  heard 
of  such  an  application  against  a  party  who  asserts  his  right  as 
against  a  trespasser.  Tiie  Interpleader  Act  does  not  afifect  the  case ; 
then  how  does  it  stand?  The  sheriff  seizes  goods,  which  upon 
these  affidavits  must  be  taken  to  be  the  goods  of  the  claimant,  under 
a  writ  directing  the  sheriff  to  levy  on  the  goods  of  the  defendant. 
The  claimant  resists,  and  takes,  without  force,  his  own  goods.  If 
the  claimant  had  brought  an  action  against  the  sheriff  for  assuming 
a  dominion  over  his  property,  can  any  one  doubt  that  the  sheriff 
would  be  liable  ?    How  could  the  writ  protect  him  ?    It  would  be 

[  *887  ]  a  necessary  ^averment  in  a  plea  of  justification,  that  the  goods 
seized  belonged  to  the  person  whose  goods  he  was  by  the  writ  com- 
manded to  take.  Now,  the  claimant  is  called  upon  to  answer  why 
an  attachment  should  not  issue  against  him  for  doing  a  lawful  act 
— an  act  which  is  not  a  contempt  of  the  Court,  but  a  contempt  of 
the  officer  abusing  the  process  of  the  Court,  by  seizing  the  goods  of 
one  person  under  a  writ  against  another. 

Mabtin,  B.  : 

I  am  entirely  of  the  same  opinion.  This  is  an  appUcation  for  an 
attachment,  or,  in  other  words,  to  imprison  a  person  for  a  contempt 
of  Court.  There  is  no  doubt  of  the  possession  by  the  Courts  at 
Westminster  of  that  most  valuable  power ;  but  a  power  to  imprison 
without  the  intervention  of  a  jury  ought  not  to  be  exercised  except 
upon  strong  grounds.  The  proper  exercise  of  the  power  enforces 
the  respect  and  obedience  which  is  due  from  all  parties  to  the 
process  of  the  Court ;  but  how  can  the  fact  of  a  person  taking  his 
own  goods  be  construed  into  a  contempt  of  Court  ?  I  concurred  in 
granting  the  rule,  because  there  was  some  pretence  for  saying  that 
there  might  have  been  a  contempt  of  the  process  of  the  Court, 
which  placed  the  sheriff  in  some  difficulty,  but  that  is  answered. 

Rule  discharged  (i). 
(1)  Parke,  B.,  was  out  of  Court. 


VOL.  Lxxxvi.]         1852.    EX.     7  EX.  928—924.  877 

COE    V.    PLATT.  1862. 

(7  Ex.  923—929 ;  S.  C.  22  L.  J.  Ex.  164.)  Jul^s! 

The  machinery  of  a  cotton  factory  was  worked  by  a  steam-engine,  which  ^  , 
drove  an  horizontal  shaft,  passing  along  the  lower  floor  of  the  factory.  This  '-  ^ 
horizontal  shaft  moved  several  vertical  shafts  which  passed  through  the 
upper  floors,  and  worked  the  machines  by  which  the  cotton  was  manu- 
factured in  the  different  rooms  of  the  factory.  One  of  these  vertical  shafts 
had  its  fencing  removed  for  the  purpose  of  repair,  and  all  the  machines 
which  were  worked  by  this  shaft  were  at  rest ;  but  the  vertical  shaft  itself 
revolved,  and  the  process  of  manufacture  continued  to  be  carried  on  in  the 
other  rooms  of  the  factory :  Held,  that  the  master  of  the  factory  was  not 
liable  under  the  21st  section  (1)  of  the  Factory  Act,  7  &  8  Vict.  c.  15,  for 
an  accidental  injury  occasioned  to  a  little  girl,  in  the  room  where  no 
manufacturing  process  was  being  carried  on,  by  the  revolution  of  this 
vertical  shaft. 

In  this  case,  the  judgment  having  been  arrested  by  this  Court  (2), 
and  the  judgment  of  the  Court  below  having  been  affirmed  on  error, 
the  declaration  was  amended  by  the  insertion  of  the  allegation, 
that  a  certain  part  of  the  mill  gearing  by  which  the  accident  was 
occasioned,  was  in  motion  at  the  time  for  a  manufacturing  process. 
To  this  *declaration  the  defendant  pleaded  several  pleas,  and  (inter  [  •924  ] 
alia)  traversed  the  preceding  allegation. 

At  the  trial,  before  Cresswell,  J.,  at  the  last  Liverpool  Assizes,  it 
appeared  that  the  action  was  brought  to  recover  compensation  for 
an  injury  which  the  plaintiff  had  met  with  under  the  following 
circumstances :  The  defendant  was  the  owner  of  an  extensive  cotton 
factory,  in  which  the  plaintiff  was  injured.  The  machinery  by 
which  the  cotton  was  manufactured  was  moved  by  a  steam-engine. 
An  horizontal  shaft,  driven  by  the  steam-engine,  passed  along  the 
lower  floor  of  the  factory,  which  was  several  stories  in  height.  This 
horizontal  shaft,  by  its  revolution,  moved  several  vertical  shafts, 
which  passed  through  the  different  floors  and  rooms  of  the  factory ; 
and  by  means  of  these  vertical  shafts  (which  did  not  themselves 
admit  of  being  thrown  out  of  gear)  the  several  machines  by  which 
the  manufactures  were  carried  on,  were  worked.  On  the  day  when 
the  accident  occurred,  the  fencing  had  been  removed  from  one  of 
these  vertical  shafts,  for  the  purpose  of  having  it  repaired ;  and 
all  the  machines  for  manufacturing  the  cotton  in  the  room  where 
the  accident  happened,  and  all  those  usually  connected  with  this 
shaft  in  other  parts  of  the  factory,  were  at  rest.  The  plaintiff,  who 
was  a  young  girl,  had  been  directed  by  a  person  to  sweep  up  some 

(1 )  See  now  section  10  of  the  Factory  (2)  See  the  case,  supra,  p.  734  (7  Ex. 

and  Workshop  Act,  1901  (1  Edw.  VII.      460),  in  error, 
c.  22).— J.  G.  P. 
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Ck>B         rubbish,  and  in  so  doing  she  went  too  near  the  shaft,  and  was 
Platt.       caught  by  it,  whirled  round,  and  very  seriously  injured. 

Under  these  circumstances  it  was  objected,  on  the  part  of  the 
defendant,  that  he  was  not  liable  under  the  21st  section  of  the 
Factory  Act,  7  &  8  Vict.  c.  16,  inasmuch  as  that  part  of  the 
machinery  which  caused  the  accident  was  not  in  motion  for  a 
manufacturing  process.  The  learned  Judge  inclined  to  that  opinion, 
and  directed  a  verdict  to  be  entered  for  the  defendant  upon  certain 
issues,  with  leave  to  the  plaintiff  to  move  to  enter  the  verdict  upon 
those  issues  for  her,  the  damages  being  contingently  assessed 
at  15(M. 

[  ^^  ]  Atherton  having  obtained  a  rule  nisi  accordingly, 

Knoivles,    Hugh    HiU,    and    J.    Henderson    showed    cause 
(May  26)  (i) : 

In  order  to  render  the  defendant  liable  for  the  consequences  of 
this  accident,  the  plaintiff  must  show  that  the  defendant  has  been 
guilty  of  a  breach  of  the  requirements  of  the  21st  section  (2)  of  the 
7  &  8  Vict.  c.  16.  The  statute  is  restrictive,  and  imposes  severe 
penalties  upon  parties  who  disobey  it ;  and  therefore,  according  to 
the  well-known  rule,  it  ought  to  receive  a  strict  construction.  The 
simple  question  is,  whether  this  vertical  shaft,  from  which  the 
fencing  had  been  removed,  was  at  the  time  in  motion  for  a  manu- 
facturing process.  The  interpretation  clause,  section  78,  shows, 
that  horizontal  and  vertical  shafts  are  to  be  considered  as  different 
and  distinct  parts  of  the  machinery ;  and,  although  the  horizontal 
shaft  by  which  the  vertical  shaft  was  moved  was  in  motion  for 
manufacturing  processes,  yet  the  vertical  shaft  itself  communicated 

(1)  Before  Pollock,  C.  B.,  Alderson,  each  part  shall  not  be  removed  while 
B.,  Platt,  B.,  and  Martin,  B.  the  parts  required  to  be  fenced  are  in 

(2)  That  seciiou  enacts,  **That  motion  by  the  action  of  the  steam- 
every  fly-wheel  directly  connected  engine,  water-wheel,  or  other  mechanic 
with  a  steam-engine  or  water-wheel  cal  power  for  any  manufacturing 
or  other  mechanical  power,  whether  in  process." 

the  engine-house  or  not,  and  every         The  73rd  section,  the  interpretation 

part  of  the  steam-engine  and  water-  clause,  enacts  (tu(er  alia),  that  '*  the 

wheel,  and  every  hoist  or  teagle  near  words  '  mill  gearing '  shall  be  taken  to 

to  which  children  or  young  people  are  comprehend    every    shaft,     whether 

liable  to  pass  or  be  employed,  and  all  upright,   oblique,  or  horizontal,  and 

parts  of  the  mill  gearing  in  a  factory  every  wheel,  drum,  or  pulley,  by  which 

shall  be  securely  fenced,  and  every  the  motion  of  the  first  moving  power 

wheel  race  not  otherwise  secured  shall  is    communicated    to    any    machine 

be  fenced  close  to  the  edge  of    the  appertaining    to    the    manufacturing 

wheel  race;  and  the  said  protection  of  processes." 
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no  such  motion  to  any  other  machinery ;  and  if  this  vertical  shaft         Coe 
had  been  altogether  removed,  the  manufacturing  processes  then       platt. 
carried  on  in  other  parts  of  the  ^factory  would  not  have  been      [  *926  ] 
disturbed.     If  the  plaintiff's  construction  of  the  statute  were  to 
hold  good,  it  could  not  be  carried  out,  for  it  would  be  impossible, 
during  the  time  any  part  of  the  machinery  is  undergoing  repair,  to 
fence  that  particular  part  whilst  in  motion,  for  the  purpose  of 
ascertaining  whether  it  works  in  a  proper  manner.    And  further, 
if,  for  instance,  some  small  drum  were  out  of  order,  and  the 
fencing   were    removed    from    it,    according    to    the    plaintiff's 
contention,  it  would  be  necessary  to  stop  all  the  other  works 
throughout  the  whole  mill,  which  could  never  have  been  intended 
by  the  Legislature.    For  these  reasons  the  defendant  is  not  liable. 

WUkins,  Serjt.,  BndAtherton,  in  support  of  the  rule,  contended, 

that  the  main  object  of  the  Act  being  to  protect  young  children  in 

the  mill  at  the  time  the  manufactures  were  being  carried  on,  the  Act 

ought  to  receive  such  a  construction  as  would  give  full  effect  to 

every  word  it  contained;  that  the  horizontal  and  vertical  shafts 

were  so  connected  together  that  one  could  not  move  without  the 

other  moving  also,  and,  consequently,  that  the  vertical  shaft  was  in 

motion  for  a  manufacturing  process. 

Cur.  adv.  vult. 

The  judgment  of  the  Coubt  was  now  delivered  by 

Aldebbon,  B.  : 

We  are  of  opinion  that  this  rule  ought  to  be  discharged.  There 
is  no  question  here  as  to  negligence  at  common  law.  The  defen- 
dant has  taken  all  those  precautions  which,  but  for  the  special 
provisions  of  the  statute  as  to  fencing  the  mill-gearing,  would  be 
required  from  cautious  men.  But  no  doubt  this  vertical  shaft  was 
in  motion,  and  was  not  fenced  at  the  time  the  accident  happened ; 
the  fact  being,  that  the  fence  was  down  during  the  time  repairs 
were  going  on,  and  the  shaft  was  being  prepared  to  be  put  into 
gear,  in  order  that  the  machinery  *might  be  set  to  work  again,  for  [  ♦927  ] 
the  purpose  of  resuming  the  manufacturing  process,  in  the  room 
where  the  plaintiff  was  at  the  time.  The  arrangement  of  the 
machinery  in  this  factory  was  this:  The  original  moving  power 
was  conveyed  along  the  lower  floor  of  the  factory  by  an  horizontal 
shaft,  which  communicated  motion  by  its  own  revolution  to  certain 
machinery  there  used  for  the  first  process  in  manufacturing  cotton. 
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Gob  This  same  horizontal  shaft  commnnicated  also  motion  to  one  or 
Platt.  more  vertical  shafts,  each  passing  through  the  upper  floors  in 
succession,  and  being  used,  a  part  of  it  in  each  floor,  for  turning 
machinery  there  situate.  Each  of  these  vertical  shafts  was  so 
placed  as  to  be  turned  whenever  the  horizontal  shaft  revolved,  and 
none  of  them  could  be  stopped,  so  long  as  the  motion  of  the 
horizontal  shaft  continued. 

At  the  time  of  this  accident,  one  of  these  shafts,  having  a 
portion  of  it  passing  through  the  floor  where  the  plaintiff  was, 
required  some  adaptation  to  the  machinery  usually  worked  on  that 
floor,  and  was  under  repair  for  that  purpose.  It  was  not,  at  the 
time,  employed  in  communicating  motion  to  any  machinery 
usually  working  and  communicating  directly  with  it,  situate  either 
on  that  or  any  other  floor  above  or  below.  In  fact,  all  the 
machinery  actually  moving  at  the  time  of  the  accident  was  moved 
either  by  the  horizontal  shaft  alone,  or  by  it  and  the  other  vertical 
shafts  in  the  factory,  and  would  all  of  it  have  continued  in  exactly 
the  same  motion,  if  this  particular  vertical  shaft  had  been  wholly 
removed,  or  had  never  existed  at  all. 

The  question  is,  whether,  under  these  circumstances,  the  Act 
imperatively  required  the  defendant  to  keep  the  fence  round  this 
vertical  shaft  at  this  time  and  under  these  circumstances.  The 
question  depends  on  the  21st  section  of  the  Factory  Act,  7  &  8 
Vict.  c.  15,  considered  in  connection  with  the  73rd  section,  the 
interpretation  clause.  The  21st  section  is  as  follows:  (His 
Lordship  stated  it,  and  proceeded :)  Now,  I  cannot  help  thinking, 
[  *928  ]  that  the  ^probable  intention  of  the  Legislature  in  this  clause  was, 
to  give  full  protection  to  children  and  young  persons,  who  were 
engaged  in  attending  to  their  duties  on  the  machinery  put  in 
motion  by  the  mill-gearing  in  the  rooms  or  floors  where  such 
manufacturing  process  was  going  on,  and  that  the  protection  was 
to  be  confined  to  the  times  when  such  process  was  going  on  there  ; 
for  there  seems  to  be  no  reason  to  give  protection  by  fencing  when 
no  one  was,  in  the  usual  course  of  his  or  her  ordinary  duties,  likely 
to  be  there  at  all ;  and  this  would  be  accomplished  by  our  holding 
that  the  mill  gearing  in  each  separate  room  is  separate  and  dis- 
tinct from  the  mill  gearing  in  any  other  room,  and  requires  fencing 
only  while  some  manufacturing  process  is  going  on  in  that  room, 
and  it  is  in  motion  for  that  purpose.  This  is,  I  think,  the  proper 
construction  of  the  21st  section.  But,  undoubtedly,  it  may  be 
plausibly  argued,  that  the  whole  of  each  vertical  shaft  is  but  one 
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mill  gearing,  and  that,  if  it  is  turning  machinery  in  another  room,  co^ 
it  is  in  motion  for  a  manufacturing  process ;  and,  if  this  were  the  platt. 
case  here,  it  might  be  fit  to  have  a  further  argument  before  we 
decided  otherwise.  This  case  also  might  be  put  as  one  of  some 
difficulty :  suppose  the  injury  arose  from  the  defective  fencing-oflf 
of  this  horizontal  shaft  at  a  time  when,  by  its  own  proper  revolu- 
tion, it  was  not  turning  any  machinery  in  the  ground  floor 
immediately  connected  therewith,  but  was  mediately  connected 
with  machinery  turned  on  the  other  floors  by  the  vertical  shafts 
connected  with  the  horizontal  shaft  and  turning  by  it.  It  might 
then  perhaps  be  said,  that  the  horizontal  shaft  was  in  motion  for  a 
manufactmiog  process,  and  that  the  fencing  it  off  was  impera- 
tively required  by  the  Act.  But  this  case  is  clear  of  both  these 
difficulties.  Here  the  injury  is  received  from  the  vertical  shaft  in 
motion,  but  at  a  time  when,  by  its  motion,  it  turns  no  machinery 
immediately  connected  with  it,  either  in  the  room  where  the 
plaintiff  was  or  in  any  other  room,  and  connected,  if  at  all,  only 
♦mediately  with  the  machinery  on  the  ground  floor  by  means  of  /  [  •929  ] 
the  horizontal  shaft,  but  not  turning  that  machinery  by  means  of 
its  connection  with  the  original  moving  power,  but  itself  turned  by 
the  horizontal  shaft  which  alone  communicates  with  that  original 
moving  power.  In  truth,  this  vertical  shaft  was  turning  (actively 
and  of  itself)  not  being  at  all  used  for  any  manufacturing  process. 
It  did  not,  therefore,  require  at  that  time  to  be  fenced.  The 
defendant  has  not  been  neglectful  at  common  law,  nor  has  he 
omitted  anything  required  of  him  by  law.     The  rule,  therefore, 

must  be  discharged. 

Rule  discharged* 


MITCHESON  V.  NICOL.  18^2. 

Jan.  13. 
(7  Ex.  929—939;  S.  C.  21  L.  J.  Ex.  323.)  AprU  24. 

The  defendant,  a  merchant  in  London,  chai-tered  a  vessel  of  the  plain tifi's        ^^^  g  ' 

to  biing  from  Bombay  a  full  and  complete  cargo  at  3/.  os,  per  ton.    The  ' 

defendant's  agents  at  Bombay  filled  the  carr}'ing  part  of  the  vessel,  and  also         [  929  ] 

the  cabin,  with  their  own  goods,  and  consigned  them  to  the  defendant,  as 

their  factor,  for  sale.    There  was  contradictory  evidence  as  to  the  terms 

upon  which  the  cabin  was  filled.     The  bill  of  lading  was  annexed  to  a  bill 

of  exchange,  drawn  by  the  agents  upon  the  defendant,   which  bill  of 

exchange  was  sold  to  a  third  party.     On  the  arrival  of  the  ship  in  London, 

the  plaintiff  claimed  freight  for  the  cabin  at  the  then  current  rate  of  7/.  per 

ton.    The  defendant  insisted  that  he  was  entitled  to  the  use  of  the  cabin  as 

well  as  the  other  part  of  the  ship  at  the  rate  of  31,  ds,  per  ton,  but  he  charged 

his  agents  for  freight  at  the  rate  of  11.  per  ton,  and  allowed  them  commission 

B.B. — TOL.  LXXXYI.  56 
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MiTCHBSON  at  that  rate.    The  goods  were  stopped,  the  bill  of  exchange  not  haTing 

V.  arrived  at  maturity,  when  this  action  was  brought  to  recover  the  above  rate 

NicoL.  qI  freight  for  the  use  of  the  cabin.    The  defendant,  after  action  brought, 

paid  the  bill,  and  obtained  possession  of  the  goods :  Held,  first,  that  the 

defendant  was  not,  under  the  terms  of  the  charter-party,  entitled  to  load  the 

cabin. 

Secondly,  that  the  Judge  properly  directed  the  jury,  that,  although  the 
defendant's  agents  at  Bombay  had  no  authority  from  the  defendant  to  put 
goods  in  the  cabin,  yet,  as  the  defendant  adopted  their  act  by  accepting  the 
goods  and  charging  his  agents  freight  in  respect  of  them,  he  was  bound  to 
pay  the  plaintiff  the  current  rate  of  freight  at  the  time  of  loading. 

Thirdly,  that  the  action  was  not  brought  too  soon,  since  the  taking  to  the 
goods  for  the  purpose  of  obtaining  freight  rendered  the  defendant  liable 
irrespectively  of  his  actual  possession  after  action  brought. 

Assumpsit  for  the  freight  of  goods  from  Bombay  to  London. 

[  •D.HO  ]       Pleas,  first,  except  as  to  156/.  18«.,  parcel,  *&c.,  Non  assumpsit ; 

secondly,  as  to  that  sum,  payment  thereof  into  Court.   The  plaintiff 

joined  issue  upon  the  first  plea,  and  accepted  the  sum  so  paid  in 

satisfaction,  &c. 

At  the  trial,  before  Martin,  B.,  at  the  London  sittings  after 
Michaelmas  Term,  1851,  the  following  facts  appeared;  On  the 
2nd  of  November,  1847,  the  plaintiff,  being  the  owner  of  a  ship 
called  the  Lovd  Stanley,  entered  into  a  charter-party  (not  under 
seal)  with  the  defendant,  the  material  parts  of  which  are  as 
follow :  ''It  is  this  day  mutually  agreed  between  William  Mitcheson, 
Esq.,  owner  of  the  good  ship  or  vessel  called  the  Lord  Stanley,  &c. 
now  in  the  port  of  London,  and  James  Dyce  Nicol,  Esq.,  of  London, 
merchant  and  freighter,  that  the  said  ship,  being  tight,  staunch, 
4&C.  shall  with  all  convenient  speed  sail  and  proceed  to  Bombay, 
after  discharging  her  coals  at  Aden,  or  so  near  thereunto  as  she 
may  safely  get,  and  there  load  from  the  factors  of  the  said  freighter 
a  full  and  complete  cargo  of  legal  merchandise,  with  such  quantity 
of  goods  applicable  for  broken  stowage  as  the  master  may  require ; 
which  full  cargo  the  said  freighter  binds  himself  to  ship,  not 
exceeding  what  she  can  reasonably  stow  and  carry  over  and  above 
her  tackle,  apparel,  provisions,  and  furniture,  and,  being  so  loaded, 
shall  therewith  proceed  to  London,  in  any  dock  freighter  may 
appoint,  and  deliver  the  same  agreeably  to  bills  of  lading,  on  being 
paid  freight  at  and  after  the  rate  of  8Z.  Bs.  per  ton,  such  ton  to  be 
computed  according  to  the  new  schedule  of  tonnage  now  in  use  at 
Bombay,  and  half  the  rate  for  the  broken  stowage  (the  act  of  God, 
&c.  excepted) :  the  freight  to  be  paid  on  unloading  and  right 
delivery  of  the  cargo,  by  approved  bills  at  two  months  from  the 
vessel's  report  inwards  at  the  Custom-house,  or  under  discount,  at 
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freighter's  option;  fifty  ranning  days  are  to  be  allowed  the  said  Mitchbson 
merchants,  (if  the  ship  is  not  sooner  dispatched),  for  discharging  nicol. 
and  ^reloading  the  said  ship  at  Bombay,  to  commence  and  be  [  *9hi  ] 
computed  from  the  period  of  the  vessel  being  clear  and  ready  for 
that  purpose,  the  said  master  giving  freighter's  agents  written 
notice  to  that  effect;  and  twenty  days  on  demurrage  over  and 
above  the  said  laying  days,  at  8Z.  per  day;  suj£cient  cash  for 
ordinary  ship's  disbursements  to  be  advanced  the  master,  free  of 
interest  and  commission,  not  exceeding  450Z.,  for  which  the  master 
is  to  give  a  bill  upon  the  owner  at  the  current  rate  of  exchange,  at 
usance,  which  he  hereby  engages  to  accept,  and  to  take  in  part 
payment  of  freight.  All  goods  to  be  brought  to  and  taken  from 
alongside  at  the  expense  and  risk  of  the  freighters,  and  the  master 
to  sign  bills  of  lading  at  any  rate  of  freight  required,  without 
prejudice  to  this  charter-party.  The  owner  to  have  an  absolute 
lien  upon  the  cargo  for  all  freight,  dead  freight,  and  demurrage,  &c. 
Penalty  for  non-performance  of  this  agreement  2,600^" 

The  ship  proceeded  to  Bombay,  where  she  received  a  cargo  of 
goods,  which  completely  filled  her  hold,  from  Messrs.  Nicol  &  Co., 
the  defendant's  agents,  and  who  had  received  a  letter  of  instructions 
from  the  defendant  upon  the  subject.  The  plaintiff's  case  was, 
that,  after  the  vessel  was  so  laden,  Messrs.  Nicol  &  Go.  proposed  to 
the  captain,  that,  as  there  were  no  passengers,  goods  should  be 
stowed  in  the  cabin ;  that  the  captain  consented  to  this  proposal ; 
and  as  freights  had  risen  considerably,  71.  per  ton  instead  of  31.  68. 
was  agreed  upon  as  the  amount  of  freight ;  and  accordingly,  goods 
to  the  extent  of  forty-eight  tons  and  upwards  were  stowed  in  the 
cabin.  There  was,  however,  contradictory  evidence  as  to  the 
amount  of  freight  to  be  paid  for  the  cabin. 

On  the  11th  of  August,  1847,  the  following  bill  of  lading  of  the 
cottons  so  shipped  in  the  cabin  was  signed  by  the  master : 

"  Shipped  in  good  order  and  well  conditioned,  by  W.  Nicol  &  Co.,  [  &32  ] 
in  and  upon  the  good  ship  called  the  Lord  Stanley,  whereof  is 
master  &c.,  now  riding  at  anchor  in  the  harbour  of  Bombay, 
and  bound  for  London,  210  bales  of  cotton,  weighing  <&c.,  to  be 
delivered  in  the  like  good  order  &c.,  at  the  aforesaid  port  of  London 
(the  act  of  God,  &c.  excepted),  unto  order  or  to  assigns,  paying 
freight  for  the  said  goods  as  per  indorsement,  as  customary 
at  the  port  of  discharge,  primage  and  average  accustomed.  In 
witness  &c." 

The  bill  of  lading  contained  the  following  indorsement : 

66—2 
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MiTCHBsoN  "  Mbmobamdum  OF  Frbioht. 

r. 

NiooL.       "  210  bales,  meaBuring  cubic  2,406  F.  248  D.  at  50  feet  per  ton. 

"Tons48— 124D,  at7Z.  perton   ....    886i.  17«.  4d." 

This  bill  of  lading  was  annexed  to  a  bill  of  exchange  of  the  same 
date,  drawn  by  Messrs.  Nicol  &  Go.  upon  the  defendant,  for 
1,574{.  4^.,  payable  ten  months  after  date;  and  which  bill  of 
exchange  was  sold  to  the  East  India  Company,  and  transmitted  to 
London  with  the  bill  of  lading  so  annexed,  as  a  security  for  its  due 
payment.    The  vessel  arrived  in  London  on  the  29th  of  November, 

1847,  and  delivered  all  her  cargo  into  the  London  Docks,  under  the 
usual  stop  order  for  freight.  Shortly  after  her  arrival,  the  plaintiff 
sent  in  his  freight  account  to  the  defendant.  The  defendant  charged 
his  agents  in  his  accounts  with  them  freight  at  the  rate  of  72.  per 
ton  for  all  the  goods,  and  allowed  them  commission  after  the  same 
rate  for  procuring  the  freight.  The  defendant,  however,  when 
applied  to  for  the  freight  of  the  goods  stowed  in  the  cabin  at  71.  per 
ton,  refused  to  pay  that  amount,  and  insisted  that  he  had  a  right 

[  •938  ]      *to  fill  the  cabin  as  well  as  the  hold  of  the  vessel  at  8Z.  6«.  per 
ton ;  and,  in  consequence,  this  action  was  commenced  in  March, 

1848.  From  the  arrival  of  the  vessel  in  November,  1847,  up  to 
the  10th  of  June,  1848,  the  above-mentioned  bills  of  lading 
remained  in  the  hands  of  the  East  India  Company  as  such  security 
as  above  mentioned  ;  and  the  goods,  which  the  bills  represented, 
were  entered  at  the  docks  in  the  name  of  the  Company.  On  the 
10th  of  June,  1848,  the  defendant  paid  the  bill  of  exchange,  and 
thereby  became  entitled  to  the  bills  of  lading  and  the  goods ;  and, 
having  signed  the  usual  request  to  the  Company  to  deliver  the 
goods  to  his  agent,  the  goods  were  accordingly  received  by 
them. 

The  learned  Judge  left  it  to  the  jury  to  say,  whether  the  vessel 
could  reasonably  have  carried  these  goods  in  the  usual  and  proper 
place  for  stowing  the  cargo;  and  they  found  that  the  goods  in 
question  were  over  and  above  what  the  defendant  was  entitled  to 
have  brought  to  London  in  the  ship.  His  Lordship  then  told  the 
Jury,  that,  although  Messrs.  Nicol  &  Co.  had  no  authority  from 
the  defendant  to  put  the  goods  in  the  cabin,  yet  if  the  defendant, 
on  the  arrival  of  the  ship  in  England,  took  to  the  goods  as  goods 
brought  home  in  the  ship,  to  the  freight  of  which  he  was  entitled, 
he  was  bound  to  pay  what  would  amount  to  a  fair  and  reasonable 
rate  of  freight  from  Bombay  to  London  ;  and  that  the  parties  were 
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not  bound  by  the  freight  stipulated  for  in  the  charter-party.    A    Mttcheson 
verdict  was  found  for  the  plaintiff,  with  2041.  14«.  damages.  Niool. 

In  Hilary  Term  last  (January  13),  BramweU  moved  for  a  rule 
nui  for  a  new  trial,  on  the  ground  of  misdirection.  He  also  sub- 
mitted that,  by  the  terms  of  this  charter-party,  the  whole  ship  was 
demised ;  that  it  must  be  understood  as  an  agreement  by  the  ship- 
owner to  appropriate  to  the  cargo  the  entire  ship,  with  the  exception 
of  such  part  as  was  necessary  for  the  crew  and  the  navigation  of 
the  *ship,  and  consequently  that  the  defendant  was  entitled  to  [  *934  ] 
load  the  cabin.  The  Cqurt,  however,  were  clearly  of  opinion, 
thai  as  no  mention  was  made  of  the  cabin,  it  was  excepted,  and 
that  the  question  upon  this  part  of  the  case  had  been  properly 
left  to  the  jury ;  and  therefore  there  ought  to  be  no  rule  on  that 
point. 
A  rule  nm  having  been  granted  upon  the  other  points, 

Crowder  and  Needham  showed  cause  (April  24) : 

There  was  evidence  in  support  of  the  defendant's  liability  to  pay 
freight  at  the  rate  of  71.  per  ton,  for  the  goods  with  which  the  cabin 
was  loaded.  It  may  be  admitted  that,  in  the  first  instance,  the 
goods  were  shipped  without  the  defendant's  authority ;  but,  upon 
their  arrival  in  England,  he  adopted  the  act  of  his  agents  abroad . 
and  although  it  may  not  be  clear  whether  the  defendant  was  the 
owner  of  the  goods,  that  does  not,  under  such  circumstances,  affect 
the  plaintiff's  right  to  the  freight.  The  defendant  adopted  the  act 
of  the  parties  who  placed  the  goods  on  board,  by  accepting  them, 
by  charging  to  and  receiving  from  Messrs.  Nicol  &  Co.  freight  at 
the  rate  of  71.  per  ton,  and  by  allowing  them  commission  upon  this 
particular  transaction  at  that  rate.  He  has,  therefore,  had  the 
benefit  of  the  shipment  of  the  goods,  and  the  plaintiff  is  entitled  to 
retain  the  verdict  for  the  amount  which  the  jury  have  found  due  to 
him.  These  goods  and  a  part  of  the  general  cargo  were  alike  included 
in  one  transaction  of  loan  to  the  East  India  Company  on  the  bill  of 
exchange,  drawn  by  the  Company  upon  the  defendant ;  and  when 
he  was  applied  to  for  the  freight,  he  did  not  dispute  the  fact  of  his 
liability,  but  merely  contended  that  he  was  entitled  to  have  these 
goods  carried  at  the  same  rate  as  the  general  cargo.  The  actual 
acceptance  of  the  goods,  although  after  action  brought,  is  evidence 
of  the  defendant's  adoption  '''of  the  act ;  and  the  precise  period  at  [  'gss  ] 
which  such  evidence  arises  is  wholly  immaterial  to  the  maintenance 
of  the  action. 
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MiTCHBsoN  BramweU  and  WUles  in  support  of  the  rule  (May  24). 

e. 

NiooL.  The  learned  Judge  was  incorrect  in  telling  the  jury,  that  the 

defendant  was  bound  to  pay  a  reasonable  rate  of  freight  for  the 
use  of  the  cabin.  The  goods  were  shipped  by  the  defendant's 
agents,  who  were  the  owners  of  them,  and  from  whom  alone  the 
debt  was  due,  consequently  there  was  no  consideration  for  a  promise 
by  the  defendant  to  pay,  except  by  the  delivery  of  the  goods  to  him. 
But  that  is  not  the  liability  stated  in  the  declaration ;  and  in  fact 
the  defendant  did  not  obtain  possession  of  the  goods  until  after  the 
action  was  commenced.  At  all  events,  the  transaction  does  not 
amount  to  a  contract  on  the  part  of  the  defendant  to  pay  freight 
upon  any  other  terms  than  those  stated  in  the  charter-party.  He 
accepted  the  goods  under  the  mistaken  notion  that  the  cabin  was 
included.  Sanders  v.  VanzeUer  (i)  shows  that,  even  where  by  the 
terms  of  the  bill  of  lading  goods  are  deliverable  to  the  consignee 
on  payment  of  freight,  that  does  not  impose  upon  him  an  absolute 
liability  to  pay ;  but  it  is  a  question  for  the  jury,  whether  or  not* 
upon  the  facts,  there  was  a  contract  by  him  to  pay  freight.  The 
defendant  is  not  liable,  on  the  ground  of  ratification  of  the  act  of 
his  agents,  for  that  took  place  after  action  brought.  The  Statute 
of  Frauds  affords  a  strong  illustration  of  the  rule,  that  no  action 
can  be  maintained  until  the  cause  of  action  is  complete;  for  although 
that  statute  only  requires  some  memorandum  in  writing  of  a  con- 
tract, not  that  the  contract  itself  should  be  in  writing,  nevertheless 
a  memorandum  signed  after  action  brought  is  insufficient  to  support 

[  ♦sse "       it.    It  should  have  been  left  to  the  jury  to  say,  whether,  *having 

regard  to  what  took  place  before  March,  1847,  the  defendant  ratified 

the  act  of  his  agents. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  G.  B.  : 

This  was  a  rule  for  a  new  trial.  The  cause  was  tried  before  my 
brother  Martin  at  the  sittings  at  Ouildhall  after  Michaelmas  Term 
last,  when  a  verdict  was  found  for  the  plaintiff.  The  rule  was 
obtained  on  the  ground  of  alleged  misdirection.  There  were  two 
objections  insisted  on  :  first,  that  the  defendant  was  not  liable 
to  the  demand  at  all ;  secondly,  that  the  action  was  brought  too 
soon. 

The  circumstances  were  these :  The  defendant  had  chartered  a 
(1)  62  B.  B.  359  (4  Q.  B.  2G0). 
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ship  from  the  plain tiflf  to  bring  home  a  cargo  of  merchandise  from    Mitchkson 

Bombay,  at  the  rate  of  3Z.  5«.  per  ton.     The  charter-party  was  one       nicol. 

made  by  the  defendant,  not  for  the  purpose  of  bringing  home  any 

cargo  of  his  own,  but  to  use  the  vessel  as  a  general  ship.     The 

ship  was  at  Bombay,  and  cargo  was  put  on  board  by  the  agents  of 

the  defendant,  sufficient,  as  the  jury  found,  to  fill  all  the  carrying  part 

of  the  ship.     The  captain  of  the  ship  then  proposed  to  fill  the  cabin, 

and  bring  cargo  to  England  in  it.     There  was  contradictory  evidence, 

between  the  captain  and  one  of  the  defendant's  agents,  as  to  what 

took  place  upon  the  subject ;  but  there  is  no  necessity  for  giving 

an  opinion  as  to  which  account  of  the  transaction  is  the  true  one. 

The  cabin  was  filled  with  goods.    They  were  the  property  of  the 

defendant's  agents,  and  were  consigned  to  him  for  sale  as  their 

factor.     The  bill  of  lading  was  annexed  to  a  bill  of  exchange  drawn 

by  the  agents  upon  the  defendant,  which  bill  of  exchange  was  sold 

to  the  East  India  Company,  with  the  bill  of  lading  annexed,  as 

security  for  its  due  payment,  which  is  a  well-known  mode  of  dealing 

with  such  *bill8.     The  ship  arrived  safely  in  England  on  the  30th  of       [  *937  ] 

October,  1847,  and  the  goods  were  put  into  a  warehouse  under  a 

stop  for  freight.    After  the  arrival,  the  plaintiff  demanded  payment 

at  the  rate  of  71.  per  ton.    The  defendant  refused  to  pay,  insisting 

that  he  was  entitled  to  fill  the  cabin  as  well  as  any  other  part  of 

the  ship,  at  the  rate  of  9L  6«.  per  ton.     He  himself  charged  his 

agents  in  his  accounts  with  the  freight  after  the  rate  of  71,  per  ton 

for  these  goods,  and  allowed  them  commission  for   procuring  the 

freight  for  him  at  the  rate  of  7L     The  dispute  continuing,  this 

action  was  brought,  and  the  defendant  paid  money  into  Court, 

paying  for  the  cabin  goods  at  the  rate  of  82.  68.  per  ton.    At  the  trial, 

there  was  a  question  whether  the  goods  could  not  have  been  brought 

home  in  the  cargo  part  of  the  ship.     The  jury  (as  has  been  already 

observed)  found  this  against  the  defendant,  and  no  complaint  is 

made  at  this  finding.    It  was  also  contended,  that  the  agents  had 

no  authority  to  make  a  contract  for  the  defendant  to  bring  home 

their  goods  under  the  only  authority  which  they  possessed,  viz.  a 

letter  from  the  defendant.     The  Judge  was  of  this  opinion ;  but  he 

told  the  jury,  that  if  the  agents  at  Bombay,  although  they  had  no 

authority  from  the  defendant,  nevertheless  acting  as  if  they  had, 

put  the  goods  into  the  cabin,  and  the  defendant,  upon  the  arrival 

of  the  ship  in  England,  took  to  these  goods  as  goods  brought  home 

in  the  ship,  to  the  freight  of  which  he  was  entitled,  he  was  bound 

to  pay  the  plaintiff  the  rate  of  freight  payable  at  that  time  for  goods 


888  1852.    EX.     7  EX.  937—989.  [r.r. 

MiTCHEsoK    from  Bombay  to  England ;  and  that  the  plaintiff  was  not  confined 
NiooL.       to  the  chartered  rate  of  8/.  5«.  per  ton. 

We  think  the  direction  perfectly  right.  The  defendant  was  not 
entitled  under  the  charter-party  to  fill  the  cabin  at  all^  but  he 
insisted  upon  taking  and  did  take  the  benefit  of  it,  and  actually 
got  paid  7L  per  ton  in  respect  of  the  freight  of  goods  carried  home 
[  *dS8  ]  in  it.  It  is  true,  he  insisted  *that  he  had  a  right  to  have  the 
benefit  of  the  cabin  at  8Z.  5«.  per  ton,  but  he  was  in  error,  and  had 
no  such  right.  The  plaintiff  insisted  that  he  was  entitled  to  have 
paid  to  him  71.  per  ton,  which  he  alleged  the  authorised  agents  for 
the  defendant  at  Bombay  contracted  to  pay.  But  he  also  was  in 
error,  because  we  think  the  agents  at  Bombay  were  not  authorised 
to  make  the  contract,  even  if  they  did  make  it,  as  to  which  there 
was  contradictory  evidence.  What  is  then  the  legal  consequence? 
Why,  that  the  defendant  must  pay,  in  respect  of  the  benefit 
obtained  by  him,  the  fair  value  of  such  benefit,  or,  in  other  words, 
the  current  rate  of  freight  at  the  time  of  the  loading  on  board  at 
Bombay,  which  is  what  the  jury  have  found  him  to  be  liable  to, 
under  the  direction  of  the  Judge. 

The  second  objection  was,  that  the  action  was  brought  too  soon. 
This  arose  upon  a  piece  of  evidence  given  by  the  plaintiff,  as  follows: 
The  bill  of  lading,  as  has  been  observed,  was  pledged  to  the  East 
India  Company.  After  the  action  was  brought,  the  bill  of  exchange 
having  been  paid,  the  defendant  obtained  possession  of  the  bill  of 
lading  from  the  East  India  Company,  and  the  goods  were  trans- 
ferred to  his  name  at  the  dock  warehouse  ;  and  it  was  insisted  that, 
until  he  got  possession  of  the  goods,  he  was  not  liable,  and  that 
at  all  events  there  was  a  misdirection  to  the  jury  as  to  this  point. 

The  possession  of  the  goods,  which  the  defendant  then  obtained, 
was  actual  possession  for  the  purpose  of  sale  as  factor  for  his 
Bombay  agent ;  but  the  possession  or  taking  to  the  goods  which 
rendered  him  liable  to  the  freight  was  the  taking  to  the  goods  and 
cargo  brought  home  for  him  in  the  cabin  of  the  ship  for  the  purpose 
of  obtaining  the  freight,  and  was  wholly  irrespective  of  the  actual 
possession  obtained  after  the  action  brought.  This  was  the  taking 
[  ♦939  ]  to  which  the  learned  Judge  directed  the  attention  of  *the  jury, 
and  we  think  that  the  jury  acted  under  no  misapprehension  on 
the  subject. 

The  rule  will  therefore  be  discharged,  and  our  judgment  will  be 
for  the  plaintiff. 

JitUe  discharged. 
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PRACTICE  CASES. 

» 

Ex  PARTE  TEATHER. 

(1  L.  M.  &  P.  7—11 ;  S.  0.  19  L.  J.  M.  C.  70;  15  J.  P.  36.) 

In   ee  GODDARD   and   MANSFIELD. 

(1  L.  M.  &  P.  25—36;  S.  C.  19  L.  J.  Q.  B.  305.) 

In  re  JONES  and  JAMES. 

(1  L.  M.  &  P.  65—69;  S.  C.  19  L.  J.  Q.  B.  257.) 
[These  cases  will  be  reported  from  19  Law  Journal,  the  report 
usually  cited.] 


EDWARDS  V.   ROGERS. 

(1  L.  M.  &  p.  196—201 ;  S.  0.  19  L.  J.  Ex.  149 ;  14  Jur.  91.) 

A  plaint  in  the  county  court  for  20^.  damages  was  removed  by  certiorari 
into  the  superior  Court.  Another  plaint,  including  the  same  cause  of 
action,  but  laying  the  damage  at  5^.,  was  then  immediately  entered :  Held, 
that  the  pendency  of  the  first  action  in  the  superior  Court  was  no  groimd 
for  issuing  a  prohibition  in  the  second  to  the  county  court  (1). 

A  RULE  had  been  obtained  to  show  cause  why  a  writ  of  prohibi- 
tion should  not  issue  in  this  case ;  or  why  a  writ  of  certioran  should 
not  issue,  to  remove  the  plaint  from  the  county  court  into  this 
Court.  It  appeared  by  the  affidavits,  that,  on  or  about  the  2nd  of 
November,  1849,  a  plaint  was  entered  in  the  county  court  of  Mont- 
gomeryshire *by  the  plaintiff,  who  is  a  farmer,  against  the  defen- 
dant, for  the  amount  of  20Z.,  for  damages  alleged  to  have  been  done, 
between  the  10th  of  November,  1848,  and  the  80th  of  October,  1849, 
by  the  gases  which  arose  from  the  working  of  certain  lime-kilns  of 
the  defendant,  to  a  certain  close  of  the  plaintiff,  and  the  crops 
thereon.  On  the  16th  of  November,  1849,  this  first  action  was 
removed  by  the  defendant  into  the  Court  of  Exchequer  by  writ  of 
ceniorarit  on  the  ground  that  the  matters  of  the  plaint  involved 
points  of  law  of  considerable  importance  and  difficulty.  On  the 
1st  of  December,  1849,  another  plaint  was  commenced  by  the  same 
plaintiff  against  the  same  defendant  in  the  county  court  of  Mont- 
gomeryshire for  bl.y  for  damages  alleged  to  have  been  done,  between 
the  10th  of  November,  1848,  and  the  80th  of  November,  1849,  by 
(1)  See  County  Court  Rules,  1903,  Ord.  XXII.  r.  11. 


1850. 
Jan,  14,  15. 

Bail  CtmH, 

Erlk,  J. 

[7] 

1860. 

Jan,  25. 

Bail  Court, 
Erle,  J. 

[25  J 

1860. 
JtfM.  80,  31. 

Bail  Court, 
Eble,  J. 

[66] 

1860. 
Jan.  24,  26. 

Exeh,  of 
Pleat. 

ROLFE,  R. 

[196] 


L  ^197  ] 
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Edwabdr  the  gases  arising  from  the  working  of  the  said  lime-kilns  to  the 
BooBBB.  same  close,  and  the  crops  thereon.  On  the  17th  of  December,  the 
second  plaint  came  on  for  hearing  in  the  county  court,  and  the 
defendant  by  his  counsel  pleaded  the  pendency  of  the  first  plaint 
in  the  superior  Court ;  which  plea  was  entered  upon  the  minutes  of 
the  proceedings  of  the  Ck>nrt,  and  the  cause,  after  being  part  heard, 
was  adjourned  until  the  26th  of  January,  1850.  The  affidavits 
stated  that  the  second  plaint  involved  points  of  law  of  great  import- 
ance and  difficulty,  and  could  not  be  fairly  tried  except  by  one  of 
the  superior  Courts. 

Unthank  showed  cause : 

The  second  plaint  cannot  be  removed  into  the  superior  Courts, 
because  the  damages  are  only  laid  at  5/. ;  and  the  9  &  10  Vict, 
c.  95,  s.  90,  enacts,  that  "  no  plaint  entered  in  any  Court  holden 
under  this  Act  shall  be  removed  "  into  the  superior  Courts, ''  unless 
the  debt  or  damage  claimed  shall  exceed  5/."  (i). 

{Hake^  who  appeared  in  support  of  the  rule,  abandoned  this 
part  of  it.) 

[  198  ]  Unthank  : 

Then  the  only  question  is,  can  a  writ  of  prohibition  issue? 
There  are  no  grounds  for  granting  it  here  ;  and  even  if  there  were, 
it  would  only  be  doing  indirectly  that  which  cannot  be  done  by 
direct  means.  A  prohibition  only  issues  where  an  inferior  Court 
exceeds,  its  jurisdiction,  and  cannot  supersede  it  unless  there  be 
that  excess.  Here  the  county  court  has  jurisdiction,  and  the  Legisla- 
ture has  said  that,  in  cases  similar  to  this,  the  superior  Courts  shall 
not  interfere  by  certiorari.  In  Comyns'  Digest  (2)  it  is  said,  a 
prohibition  will  be  granted  to  the  Cinque  Ports,  if  they  "  proceed 
for  the  cause  of  a  suit  well  commenced  at  law ;  "  and  the  case  of 
Williams  v.  Lister  and  others  (3)  is  given  as  an  authority.  But  that 
case  only  decides,  that  if  an  inferior  Court  attempt  to  restrain  a 
party  from  suing  in  a  superior  Court,  prohibition  will  go.  *  * 
There  is  no  hardship  on  the  defendant  in  this  case,  because  he  may 
plead  the  judgment  recovered  and  payment  under  it  in  the  action 
in  the  county  court,  in  bar  to  the  action  which  has  been  removed 
into  this  Court.  The  mere  fact  of  there  being  another  action  in 
the  superior  Court  is  no  ground  for  stopping  this ;  for  where  an 

(1)  See   now    County  Courts   Act,  (2)  Tit  "Prohibition,"  (A.  1). 

1888,  8.  126.  (3)  Hardies,  476. 
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action  is  removed  by  habeas  co^yus,  &c.  by  the  defendant,  the  plain-  Edwasds 

tiff  is  not  bound  to  follow  it,  for  the  plaintiff  cannot  be  non  prossed :  roqebs. 
Non-ish  v.  Richards  (i).    And  here  the  plaintiff  is  willing  to  abandon 
*the  first  suit.  [  •199  ] 

HakCy.  in  support  of  the  rule : 

This  is  a  matter  of  very  great  consequence  to  the  defendant,  for 
if  this  action  be  maintainable,  the  defendant  is  incurring  a  fresh 
cause  of  action  every  day.  In  this  case,  there  cannot  be  a  jury  of 
right,  for  the  damages  laid  only  being  5Z.,  a  jury  caniot  be  sum- 
moned without  the  sanction  of  the  Judge  (2) ;  so  that  the  defendant 
is  entirely  in  the  hands  of  one  man.  He  desires  the  direction  of  a 
Judge  of  the  superior  Courts  at  the  trial,  as  to  his  right  to  carry  on 
his  business. 

(RoLFE,  B. :  The  58th  section  of  the  County  Courts  Act  does  not 
apply  in  this  case ;  for  no  title  comes  into  question  here  (3).) 

If  this  second  plaint  is  not  restrained,  a  multiplicity  of  actions  is 

encouraged ;  for  sect.  68  says,  ^^  that  it  shall  not  be  lawful  for  any 

plaintiff  to  divide  any  cause  of  action  for  the  purpose  of  bringing 

two  or  more  suits  in  any  of  the  said  Courts,"  &c.    Now  here  there 

are  two  suits  brought  for  the  identical  cause  of  action.     Then  the 

inferior  Court  is  exceeding  its  jurisdiction  in  entertaining  two  suits 

for  the  same  cause  of  action,  and  ought,  therefore,  to  be.  restrained. 

In  Re  Aykroyd (4),  "cause  of  action "  is  defined  to  mean  " cause  of  one 

action."     This  case  is  within  that  case  as  to  splitting  demands ;  for 

in  the  first  plaint  the  plaintiff  seeks  to  recover  20Z.  damages,  accrued 

between  the  10th  of  November,  1848,  and  the  80th  of  October,  1849 ; 

in  the  second  plaint,  his  damages  are  laid  as  accruing  between  the 

10th  of  November,  1848,  and  the  SOth  of  November,  1849,  being 

one  month  more  than  *in  the  first  case ;  so  that  he  is  clearly       [  #200  ] 

dividing  and  splitting  his  cause  of  action. 

(RoLFE,  B. :  There  is  clearly  no  splitting  here.    The  words  of  the 

(1)  0  Nev.  &  M.  268  ;  S.  C.  3  Ad.  &  corporeal  or  incorporeal  bereditamenta, 
El.  733.  or  to  any  toll,  fair,  market,  or  frau- 

(2)  9  &  10  Vict.  c.  95,  8. 70  [see  now  chise,  shall  be  in  question,*'  &c.  [see 
County  Courts  Act,  1888,  s.  101].  now  County  Courts  Act,  1888,  ss.  06, 

(«)  9  &  10  Vict.  c.  95,  s.  58,  pro-  69]. 

vides,  **  that  the  Court  shall  not  have  (4)  74  B.  B.  729  (I  Ex.  479;  S.  C. 

cognizance    of    any  action  of   eject-  5  Dowl.  &  L.  701). 
ment,  or  in  which  the  title  to  any 
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Edwards     Act  are,  **  divide  any  cause  of  action."     There  is  no  division,  but 
BooBss.      there  is  a  second  action  brought  for  something  more  than  is  com- 
prised Jn  the  first  action,  viz.,  damage  from  the  80th  of  October, 
•  1849,  to  the  80th  of  November.) 

A  prohibition  onght  to  go,  because  the  Judge  of  the  county  court 
is  trying  one  action  while  another  is  existing  for  the  same  cause ; 
which  the  superior  Court  has  said  is  only  fit  to  be  tried  by  them- 
selves. For  ''if  the  spiritual  Ck>urt  proceeds  to  the  trial  of  a 
custom  or  prescription,  which  are  triable  only  by  the  common 
law "  (1) ;  or  if  the  Cinque  Ports  "  confound  law  and  equity 
together  "  (2),  a  prohibition  will  issue,  because,  as  in  the  present 
case,  they  are  exceeding  their  jurisdiction. 

Cur,  adv.  nilL 

BoLFB,  B.,  now  gave  judgment : 

In  this  case  I  think  I  have  no  jurisdiction  to  grant  a  writ  of  pro- 
hibition. The  suit  is  for  a  demand  of  5Z. ;  and  the  Legislature  says 
that  such  a  case  must  be  tried  in  the  county  court,  so  that  this 
action  cannot  be  removed  by  certiarari.  If  the  statute  is  wrong, 
that  is  the  fault  of  the  Legislature,  which  has  thought  proper  to 
make  such  an  enactment.  I  have  no  doubt  that  the  case  will  be 
properly  decided  by  the  Judge  of  the  county  court,  and  the  Legis- 
lature thinks  so  also.  It  is  true  that  there  is  another  action,  which 
has  been  removed  into  the  superior  Court ;  but  the  plainti£f  is  not 
bound  to  go  on  with  that  unless  he  thinks  fit,  for  he  can  elect  to 
abandon  it  at  his  discretion.  As  Mr.  Unthank,  in  his  argument, 
said  that  there  was  no  intention  of  proceeding  with  the  first  action, 
[  '201  ]  I  shall  hold  the  plaintiff  to  that.  The  *rule,  therefore,  will  be 
discharged ;  the  plaintiff  undertaking  not  to  proceed  with  the 
first  action. 

Rule  accordingly. 

(1)  Com.    Dig.  tit   **ProhibitioD,"  (2)  Com.    Dig.    tit.   "Prohibition," 

(F.  14).  (A.  1). 
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JOHNSON  V.  LATHAM. 

(1  L,  M.  &  P.  348-356 ;  S.  C.  19  L.  J.  Q.  B.  329.) 

Ex  PARTE  EICE  JONES. 

(I  L.  M.  &  p.  357—363;  S.  C.  sub  nom.  R.  v.  Evans,  19  L.  J.  M.  C.  151.) 

BUENAND  V,   WAINWEIGHT. 

(1  L.  M.  &  P.  455—457  ;  8.  0.  19  L.  J.  Q.  B.  423.) 


1860. 
AlayS. 

Bail  Court, 

COLEBIDOE, 

J. 

[348] 

1850. 

May  7,  8. 

Bail  OmH, 
COLBBIDOB, 

J. 

[857] 

1850. 
June  5. 


LINDSAY   V.   DIEECT   LONDON   and   POETSMOUTH    Ban  court. 
EAILWAY  COMPANY. 

(r  L.  M.  &  P.  5Ji9— 538;  S.  C.  19  L.  J.  Q.  B.  417;  15  Jur.  224.) 


In  re  BEUNSKILL  v.  POWELL. 

(1  L.  M.  &  P.  550—552;  S.  C.  19  L.  J.  Ex.  362.) 

[These  cases  will  be  reported  from  19  Law  Journal,  the  report 
usually  cited.] 


EEG.  V.  The  JUSTICES  of  MIDDLESEX  (1). 

(1  L.  M.  &  P.  621—626 ;  8.  0.  20  L.  J.  M.  0.  42 ;  4  New  Sees.  Cas.  302.) 

A  notice  of  appeal  against  an  order  of  removal  may  be  given  by  the 
attorney  of  the  overseers  on  their  behalf. 

A  RULE  had  been  obtained  in  last  Trinity  Term,  calling  upon  the 
justices  of  Middlesex  to  show  cause  why  a  mandamus  should  not 
issue,  commanding  them  to  enter  continuances  and  hear  an  appeal 
of  the  overseers  of  the  poor  of  the  township  of  Leeds  against  an 
order  of  removal  of  a  pauper  from  the  parish  of  St.  Marylebone  to 
that  township. 

Upon  the  appeal  coming  on  for  trial  at  the  Middlesex  Quarter 
Sessions,  on  the  29th  of  April  in  the  present  year,  the  appellants 
proved  the  following  notice  of  appeal : 

(1)  Cited,  E.  V.  Justices  of  Kent  (1873)  L.  E.  8  Q.  B.  305,  307,  42  L.  J. 
M.  C.  112. 


WlOUTMAN, 

J. 

[  465  ] 

1850. 
May  .HI. 
June  12. 

Bail  Court. 

WlGHTMAN, 

J. 

[62»] 

1850. 
April  16. 
Jhw  20. 

ExcJiequer. 

Pollock, 
C.B. 

Tabkb,  B. 

ROLFE,  B. 

Platt,  B. 

[550] 

1850. 
A'or.n. 

BaU  Court. 

Pattkson,  J. 

[621] 
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B£G.         ''To  the  Charchvardens,"  &c.  ''of  the  parish  of  St.  Marylebone, 
josTioBs  OF  in  tbe  county  of  Middlesex." 

MIDDLB8BX.  it  (Jentlbmbn, — "  As  attomey  acting  for  and  on  behalf,  and  at 
the  request  and  by  the  direction  of  the  overseers  of  the  poor  of  the 
township  of  Leeds,"  &c.,  "  I  do  hereby  give  you  notice,  that  they 
do  intend  at  the  next  General  Quarter  Sessions  "  "  to  enter  an 
appeal  against  a  certain  order,*'  &c.  "  As  witness  my  hand  this 
28th  of  January,  1850.    Yours,  &c. 

(Signed)        "Chas.  Naylor, 
"  Attorney  acting  for  and  on  the  behalf  of  the  overseers 
of  the  poor  of  the  said  township  of  Leeds." 

The  respondents  objected  that  this  notice  was  not  sufficient 
within  the  9  Geo.  I.  c.  7,  s.  8,  being  signed,  not  by  the  overseers 
of  the  appellant  township,  or  the  majority  of  them,  but  by  their 
attorney.  The  Sessions  allowed  the  objection,  and  refused  to  hear 
the  appeal ;  upon  which  the  present  rule  was  obtained. 

[  <>22  ]  HuddUston  showed  cause : 

The  Sessions  were  right  in  refusing  to  hear  this  appeal.  The 
question  turns  upon  the  9  Geo.  I.  c.  7,  s.  8,  which  requires  that 
"  reasonable  notice  "  of  the  appeal  shall  be  "  given  by  the  church- 
wardens or  overseers  of  the  poor  of  such  parish  or  place,  who  shall 
make  such  appeal,  unto  the  churchwardens  or  overseers  of  the  poor 
of  such  parish  or  place  from  which  such  poor  person,"  &c  "  shall 
be  removed."  It  is  submitted,  that  these  words  require  that  the 
notice  should  be  given  by  the  churchwardens  and  overseers  them- 
selves, or  by  a  majority  of  them,  and  not  by  an  attorney  acting  on 
their  behalf.  Similar  words  are  to  be  found  in  the  13  &  14  Car.  IL 
c.  12,  s.  1,  which  authorizes  the  justices  to  remove  a  pauper  ''  upon 
complaint  made  by  the  churchwardens  or  overseers  of  the  poor  of 
any  parish,"  &c. ;  and  in  the  4  &  6  Will.  IV.  c.  76,  s.  79,  which 
requires  a  notice  of  chargeability  to  be  sent  by  post  or  otherwise 
"  by  the  overseers  or  guardians  of  the  parish  obtaining  such  order.'* 
Under  the  first  of  those  statutes,  the  complaint  must  be  made  by 
the  churchwardens  or  overseers  themselves,  and  not  by  any  other 
person  (i).  In  Reg,  v.  The  Inliabitants  of  Catteral  (2),  where  the 
complaint  was  laid  as  "  the  information  and  complaint  of  R.  B., 
assistant  overseer,"  this  Court  doubted  whether  the  Sessions  might 

(1)  See  per  Holt,  Ch.  J.    WesUm         (2)  5  Q.  B.  901,  904. 
Rivers  v.  St.  Fder's,  2  Salk.  492. 
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not  at  once  treat  the  complaint  as  made  without  aathority,  and  on  Rbo. 
that  ground  quash  the  order  of  removal,  or  whether  they  might  jubtioes  of 
receive  evidence  to  show  that  the  assistant  overseer  was  in  fact  M^^^i*^^' 
authorized  to  lay  the  complaint.  Fatteson,  J.,  there  asks,  ^*  Is 
there  any  case  showing  that  the  complaint  may  be  made  by  the 
attorney  of  the  overseers ;  by  a  person  employed  to  represent 
them?  "  In  Rex  v.  The  InJuihitants  of  KimhoUon  {}),  where  it  was 
held  that  the  grounds  of  appeal  under  4  &  5  Will.  lY.  c.  76,  s.  81, 
must  be  sent  to  the  overseers,  and  not  to  their  attorney ;  Little- 
dale,  J.,  in  giving  judgment,  says :  ''  I  think  the  statement  should 
be  ^delivered  to  the  overseers  themselves,  and  that  it  is  not  enough 
that  it  should  be  delivered  to  the  attorney.  It  is  clear  that,  under  [  *623  ] 
sect.  79,  a  notice  sent  by  the  attorney  would  not  be  enough  ;  for  it 
is  to  be  sent  by  three  or  more  of  the  guardians."  "  By  stat.  (U.  K.) 
41  Geo.  III.  c.  28,  s.  4,  notices  of  appeal  are  to  be  signed  by  the 
person  giving  the  same,  or  his  attorney  on  his  behalf ;  but  they 
are  to  be  delivered  to,  or  left  at  the  abodes  of,  the  churchwardens 
and  overseers,  or  any  two  of  them.  Here  we  see  the  Legislature 
recognising  the  distinction  between  the  party  giving  the  notice,  and 
the  party  receiving  it ;  the  notice  may  be  given  by  the  attorney, 
but  not  received  by  him :  where  no  distinction  is  expressed,  I 
think  the  rule  must  be  uniform."  When  the  Legislature  intends 
that  a  notice  of  appeal  shall  be  sufficient  if  given  by  attorney, 
it  expresses  that  intention  in  distinct  terms,  as  in  12  &  13  Vict. 
c.  45,  s.  1.     *     *     * 

Secondly,  even  if  a  notice  by  attorney  were  sufficient,  no  proof 
was  offered  to  the  Sessions  that  the  person  giving  the  notice  was 
the  attorney  of  the  appellant  parish,  or  was  authorized  to  give 
the  notice. 

HaU  and  Pashley,  in  support  of  the  rule : 

A  notice  of  appeal  given  by  the  attorney  of  the  appellant  parish 
is  sufficient.  The  statute  does  not  prescribe  any  form  of  notice, 
but  only  requires  that  a  notice  shall  be  given  "by  the  church- 
wardens," &c.  *  *  In  all  Acts  of  Parliament  which  give  an  [  624  ] 
appeal  upon  notice,  a  notice  by  attorney  is  sufficient,  when  it  is 
not  otherwise  expressed  ;  but  the  rule  is  different  as  to  the  person 
to  whom  it  is  [to]  be  given  :  there  the  attorney  is  not  the  agent  to 
receive  the  notice,  unless  expressly  so  appointed.  The  case  of  Rex 
V.  The  Inhabitants  of  KimhoUon  (i),  therefore,  does  not  apply ;  and 
(1)  6  Ad.  &  El.  603,  609 ;  i>.  C\  1  Nev.  &  P.  606. 
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ficG.        the  opinion  expressed  by  Littlbdalb,  J.,  in  giving  judgment,  is 

JnsTicKs  OF    extra-jadicial,  and  has  reference  to  the  particular  wording  of  the 

MiDDLBSKx.   flection  then  under  consideration,  which  required  the  notice  to  be 

sent  **  by  three  or  more  "  of  the  guardians.    [They  referred  also  to 

Rex  V.  Inhabitants  of  Abergele  (l).] 

The  second  objection  cannot  now  be  taken,  as  it  was  not  raised 
at  the  Sessions,  when  the  appellants  might  have  called  witnesses 
to  prove  that  the  attorney  was  duly  authorized  by  the  appellants  to 
give  the  notice  on  their  behalf. 

[  626  ]       Pattbson,  J. : 

The  question  turns  on  the  validity  of  the  notice  of  appeal,  and 
two  points  might  certainly  have  been  raised  in  the  present  case : 
first,  whether  a  notice  of  appeal  given  by  the  attorney  of  an  appel- 
lant parish  is  sufficient ;  and,  secondly,  if  so,  whether  the  attorney 
was  duly  authorized  to  give  the  notice.  The  second  of  these  points, 
however,  I  think,  does  not  arise,  as  it  was  not  taken  at  the  Sessions. 
In  order  to  come  to  this  Court  upon  such  a  point,  it  should  be 
shown  that  the  objection  was  clearly  and  distinctly  taken  at  the 
Sessions.  It  does  not  appear  that  that  was  the  case  in  the  present 
instance ;  and  I  therefore  think  that  objection  fails. 

The  point  to  be  decided,  therefore,  is  reduced  to  the  simple  ques- 
tion whether  a  notice  of  appeal  given  by  an  attorney  on  behalf  of 
an  appellant  parish,  is  sufficient.  No  case  has  been  cited  in  which 
the  question  has  arisen  under  this  Act  of  Parliament,  but  the  general 
maxim  has  been  relied  on,  qui  facit  per  alium,  facit  per  se,  which 
ordinarily  enables  a  man  to  give  a  notice  by  attorney  or  agent. 

The  cases  cited  by  Mr.  Hvddleatan  have  turned  on  the  words  of 
the  Act  of  Parliament.  The  complaint  and  notice  of  chargeability 
are  probably  the  acts  of  the  overseers  and  guardians,  who  know  all 
the  facts ;  and  the  Act  of  Parliament  says  that  the  notice  is  to  be 
given  by  them,  "  or  any  three  or  more  of  such  guardians  "  (2).  No 
doubt,  language  is  used  in  those  cases  which  might  be  carried  further. 
When  once,  however,  a  party  has  got  into  litigation,  either  here  or 
at  Sessions,  the  intervention  of  an  attorney  is  almost  necessary.  In 
the  case  of  Rex  v.  The  Inhabitants  of  KimboUon  (3),  Littlbi>alb,  J., 
says,  that  he  thinks  it  "clear  that,  under  sect.  79"  the  4  <b  5 
Will.  IV.  c.  76,  "a  notice  sent  by  the  attorney  would  not  be 

(1)  44  B.  B.  586  (5  Ad.  &  £1.  795;  (3)  6  Ad.  &  El.  603,  609;  fif.  C.  1 

;Sr.  C.  1  Nev.  &  P.  235),  Nev.  &  P.  606. 

(2;  4  &  5  Wm.  IV.  c  76,  8.  79 
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enough;"  bat  the  dicta  attributed  to  a  learned  Judge,  when  the        Rbo. 
point  is  not  raised  before  him,  must  not  be  pressed  too  far ;  and   justices  op 
^when  the  point  is  raised,  we  must  *recur  to  first  principles  for  our    Middlbbkx. 
guidance.    I  can  see  no  reason  why,  where  a  notice  of  appeal  is 
required  by  Act  of  Parliament  to  be  given  by  churchwardens  or 
overseers,  it  should  not  be  as  good  if  given  by  their  attorney  as  by 
tlie  churchwardens  or  overseers  themselves ;  but  I  can  see  a  differ- 
ence where  the  question  is  to  whom  the  notice  is  to  be  given, 
for  in  the  latter  case  it  is  difficult  to  say,  if  no  previous  proceed- 
ings have  been  taken,  that  the  parties  have  an  attorney.    I  there- 
fore think  that  the  Sessions  were  wrong  in  refusing  to  hear  this 
appeal,  and  that  the  rule  for  a  mandamus  must  be  absolute. 

Rule  absolute  (i). 


ELLISON   V.   ACKEOYD. 

(1  L.  M.  &  P.  806—811 ;  a  0.  20  L.  J.  Q.  B.  193.) 


PETEE   V.  BUNCOMBE. 

(2  L.  M.  &  P.  107—116 ;  S.  C.  20  L.  J.  Q.  B.  242 ;  15  Jur.  86.) 

E.   V.  CHAELESWOETH. 

(2  L.  M.  &  P.  117—124 ;  S.  0.  20  L.  J.  M.  C.  181 .) 

JOHNSON  V.  LATHAJl. 

(2  L.  M.  &  P.  206—212 ;  S.  C.  20  L.  J.  Q.  B.  236.) 

[Thbse  cases  will  be  reported  from  20  Law  Journal,  the  report 
usually  cited.] 

(1)  The  same  point  was  decided  in  the  full  Court  in  Reg,  y.  The  Inhabitants 
of  Carew,  13th  November,  1850. 


1856. 
Xov.  25. 
Dee,  7, 

Bail  Court. 

Pattkson,  J. 

[806] 

185}. 
Jan.  22,  28. 

Bail  Court. 

Erlb,  J. 

[  107  ] 
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1851. 
Jan.  27. 

Bail  Court, 
EuLB,  J. 

[117] 

1851. 
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i8«i.  REG.  V.   E.  L.  RICHARDS  (I). 

AprH  17. 
. (2  L.  M.  ft  P.  263—267  ;  8.  C.  20  L.  J.  a  B.  351 ;  15  Jur.  358.) 

i^imrs.  Where  the  Judge  of  a  county  court,  upon  an  interpleader  summons, 

CoLERiDOK,  erroneously  decides  against  a  claimant,  on  the  ground  that  the  notice  of 

claim  is  insufficient,  this  Court  will  issue  a  mandamtu  to  him  to  adjudicate 
L  263  J  upon  the  claim. 

A  particular  of  the  grounds  of  chum,  which  states  that  the  goods  were 
assigned  to  the  claimant  by  an  indenture,  &c.,  of  which  it  gives  the  date 
and  the  parties,  sufficiently  sets  forth  the  grounds  of  the  daim  within 
reg.  39  of  the  County  Court  Bules  (2). 

A  BULB  was  obtained  in  Michaelmas  Term,  1850,  calling  upon 
the  Judge  of  the  county  court  of  Shropshire,  held  at  Oswestry,  to 
show  cause  why  a  writ  of  mandamus  should  not  issue  commanding 
him  to  hear  and  adjudicate  upon  a  claim  made  by  George  Harper 
and  Richard  Parry  Jones  to  certain  goods  seized  under  an  execution 
issued  out  of  the  said  county  court  in  a  plaint  of  Davie%  v.  Holhrook 
against  the  goods  of  Holbrook. 

The  following  facts  appeared  upon  the  affidavits.  The  plaintiff 
in  the  above  mentioned  plaint  having  recovered  judgment  in  the 
county  court  for  the  amount  of  debt,  execution  was  issued,  and  on 
the  81st  of  October,  1850,  the  high  bailiff  seized  two  horses  and 
other  chattels,  which  Harper  and  Parry  Jones  claimed  as  their 
property.  An  interpleader  summons  was  thereupon  issued,  directing 
them  to  appear  and  state  their  claim  on  the  19th  of  November 
following.  On  the  ISth  of  November,  they  sent  in  the  particulars 
of  their  claim,  in  pursuance  of  the  S9th  rule  of  the  rules  made  by 
the  Judges  under  9  &  10  Vict.  c.  95,  s.  78,  in  the  following  form  :    . 

'^The  particulars  of  the  claim  made  by  us  and  mentioned  in 
the  interpleader  summons,"  &c.,  are  as  follows:  two  horses,  two 
collars,"  &c.,  "  which  were  seized  in  a  stable  at  Bayley,  in  the 
parish  of  Hordley,  in  the  county  of  Salop,  on  the,"  &c.  "  The 
ground  of  our  claim  to  the  said  two  horses,"  &c.,  ''  is,  that  they 
were  assigned  to  us  by  an  indenture  dated  the  28th  of  May,  1850, 
and  made  between  Thomas  Holbrook,  the  defendant  in  the  said 
cause,  of  the  one  part,  and  ourselves  of  the  other  part.  Signed,"  &c. 
[  *264  ]  At  the  hearing  of  the  interpleader  summons,  Davies  ^objected 

that  the  particular  did  not  sufficiently  set  out  the  grounds  of  the 
claim,  or  show  a  bond  fide  consideration  for  making  the  deed ;  and 
the  Judge  decided  that  the  objection  was  fatal.  He  thereupon 
refused  to  hear  Harper  and  Parry  Jones  in  support  of  their  claim, 

(1)  Cited,  RichardaoriY,  WHght{\^lb)      1  Q.  B.  214,  218. 
L.  R.  10  Ex.  367,  370,  371,  33  L.  T.  (2)  See  now  County  Court  Rules, 

579;  B,  V.  Juaticea  of  London  [1895]      1903,  Old.  XXVII.  r.  5. 
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and  made  an  order  adjudging  the  goods  to  be  the  property  of  the         Rko. 
execution  creditor.   The  goods  were  afterwards  sold  and  the  proceeds    riohabds. 
paid  over  to  him. 

Peacock,  on  behalf  of  the  Judge  of  the  county  court,  now 
showed  cause : 

The  main  question  is,  whether  the  particular  of  the  grounds  of 
the  claim  was  sufficient.  The  39th  rule  (l),  which  regulates  the 
proceedings  on  interpleader  summons  in  the  county  court,  provides 
that  **  the  claimant  shall,  five  clear  days  before  the  day  on  which 
the  summonses  are  returnable,  deliver  to  the  said  officer,  or  leave  at 
the  office  of  the  clerk  of  the  Court,  a  particular  of  any  goods  or 
chattels  alleged  to  be  the  property  of  the  claimant,  and  the  grounds 
of  his  claim ; "  but  the  particular  delivered  in  this  case  merely  states 
that  the  goods  were  assigned  to  the  claimants  by  deed,  without 
disclosing  under  what  circumstances,  or  upon  what  consideration. 
In  Reg.  v.  Chilton  (2),  the  particular  of  the  grounds  of  claim  was 
that  the  goods  are  "my  property,  and  not  the  property  of  the 
above-named  defendant;"  and  that  particular  was  held  insufficient. 
Lord  Campbell,  Ch.  J.,  in  delivering  judgment,  said :  "  This  notice 
simply  states  that  the  goods  are  the  property  of  the  claimant, 
without  giving  any  grounds  of  claim  at  all.  The  object  in  framing 
the  rule  was,  to  enable  the  execution  creditor  to  meet  fraudulent 
attacks,  by  giving  him  the  means  of  knowing  whether  the  claim  was 
well  founded  or  not." 

(CoLBRiDOB,  J. :  That  case  was  very  diflferent  from  the  present. 
There,  the  claimant,  in  saying  that  the  goods  were  his  property, 
merely  repeated  his  claim,  instead  of  explaining  it.    Here  *he  says      [  *266  ] 
he  claims  them  by  virtue  of  a  deed  of  assignment,  dated  such  a  day.) 

He  ought  to  show  on  the  face  of  his  claim  that  there  was  a  con- 
sideration for  the  deed,  so  as  to  make  it  valid  against  creditors. 

(CoLEBiDOE,  J. :  Prima  facie  a  deed  imports  consideration.  You 
would  wish  the  claimant  to  go  into  his  evidence.) 

A  voluntary  deed  would  be  void  by  the  13  Eliz.  c.  5,  as  against 
creditors. 

(1)  See  now  County  Court  Eules,  (16  Q.  B.  220).  Cited,  nom.  Ex  parte 
1903,  Ord.  XXVn.  r.  5.  Tantier,  from  19  L.  J.  Q.  B.  318,  319. 

(2)  Sinoe  reported,  81   B.   B.    564 
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Bko.  (Colebidoe,  J. :  Whether  the  claim  is  a  valid  one  or  not  is  for  the 

RiGHABDs.     Judge  to  decide  after  hearing  the  parties.) 

Lush,  on  behalf  of  the  execution  creditor,  also  showed  cause  : 

The  execution  creditor  has  the  judgment  of  the  county  court  in 
his  favour  that  the  goods  are  his  property ;  they  have  been  sold  and 
the  proceeds  paid  ov«r  to  him,  and  the  Court  will  not  now  review 
that  decision. 

(Coleridge,  J. :  Is  not  this  case  like  those  where  the  Sessions, 
deciding  on  a  preliminary  objection,  refuse  to  hear  an  appeal  ?) 

In  those  cases  neither  party  is  prejudiced  by  the  judgment  being 
reviewed  ;  for  the  Court  below  has  made  no  order.  Here,  however, 
the  inferior  Court  has  adjudicated,  and  this  Court  has  no  jurisdiction 
to  interfere.  The  Judges  of  the  inferior  Courts  must  be  the  judges  of 
the  compliance  or  non-compliance,  in  each  particular  case,  with  their 
own  rules  of  practice,  and  the  statute  never  contemplated  an  appeal 
from  their  decision.  In  the  case  of  special  defences,  notice  thereof 
must  be  given  under  the  76th  section  of  the  9  &  10  Vict.  c.  95  ;  and 
it  cannot  be  contended  that  the  superior  Courts  are  to  sit  as  courts 
of  appeal  upon  the  decisions  of  the  county  court  Judges,  as  to  the 
sufficiency  of  the  notice  of  defence  in  each  particular  case. 

(Coleridge,  J. :  The  118th  section  says  that  '*  the  Judge  of  the 
county  court  shall  adjudicate  upon  such  claim."  The  claimants , 
contend  that  here  the  Judge  has  not  adjudicated.  How  do  you 
distinguish  this  case  in  principle  from  that  of  a  decision  of  the 
Sessions  upon  a  notice  of  appeal  ?  This  Court  does  not  sit  to  try 
appeals  from  the  decision  of  the  Sessions ;  and  yet  if  the  Sessions 
[  •266  ]  *wrongly  decide  that  a  notice  of  appeal  is  insufficient,  and  refuse  to 
hear  the  appeal,  this  Court  will  set  them  right.) 

In  such  cases  the  Sessions  refuse  to  exercise  their  jurisdiction, 
and  this  Court  compels  them  to  do  so.  Here,  the  county  court 
Judge  has  adjudicated,  and  therefore  the  Court  will  not  interfere 
with  his  decision. 

But  further,  the  decision  of  the  Judge  was  correct.  The  particular 
of  claim  was  insufficient,  and  did  not  fulfil  the  object  for  which, 
according  to  Lord  Campbell's  judgment  in  Reg.  v.  Chilton  (i),  the  rule 

(1)  Since  reported,  81  R  R.  664  (15  Q.  B.  220).  Cited  from  19  L.  J. 
Q.  B.  318. 
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'was  framed.  It  should  have  stated  whether  the  deed  was  made  Reg. 
for  a  valuable  consideration  or  not,  and  in  what  character  the  righards. 
claimants  took,  whether  beneficially  or  as  trustees,  &c.,  and  so  have 
afforded  the  execution  creditor  some  means  of  knowing  whether  the 
claim  was  well  founded  or  not.  It  may  be  the  deed  is  a  post-nuptial 
settlement,  or  other  voluntary  deed,  or  that  the  claimants  take 
under  it  merely  as  trustees. 

T.  Jones  J  in  support  of  the  rule : 

The  particular  of  claim  given  in  this  case  is  sufficient,  and  gives 
all  the  information  that  can  reasonably  be  required. 

With  regard  to  the  other  objection,  it  is  clear  that  the  Judge  has 
refused  to  adjudicate  upon  the  claimants'  right,  and  therefore  this 
Court  will  interfere  by  mandamus  to  compel  him  to  do  so.  (He 
was  then  stopped  by  the  Court.) 

COLERIDOB,  J. : 

There  is  a  well  known  principle  upon  which  this  Court  interferes 
with  the  decisions  of  inferior  Courts.  If  the  latter  abstain  from 
exercising  their  jurisdiction,  and  refuse  to  hear  a  matter  upon  the 
ground  that  a  preliminary  proceeding  has  not  been  taken,  this 
Court  will  interfere  to  set  them  right.  This  is  perfectly  well  under- 
stood with  regard  to  Courts  of  Quarter  Sessions. 

The  first  question  in  the  present  case  is,  whether  there  has  been  [  267  ^ 
an  adjudication  upon  the  merits,  or  a  refusal  to  adjudicate  in  con- 
sequence of  a  preliminary  objection  having  been  sustained.  I  cannot 
help  seeing  that  the  claimants  have  not  been  heard  in  support  of  their 
claim,  and  that  the  Judge  refused  to  enter  upon  the  inquiry,  on  the 
ground  that  they  had  not  given  a  proper  particular  of  the  grounds 
of  their  claim.  Their  claim,  therefore,  has  not  been  adjudicated 
upon,  and  the  case  is  brought  within  the  principle  above  alluded  to. 

The  question  then  is,  whether  the  particular  of  claim  is  sufficient. 
I  confess  I  think  that  it  is.  The  fallacy  arises  from  supposing  that 
the  particular  must  show  upon  the  face  of  the  claim  a  good  ground 
of  claim ;  but  that  is  not  so.  The  party  must  state  a  sufficiently 
specific  ground,  and  the  Judge  will  confine  him  to  that  and  decide 
upon  its  validity.  Here,  the  claimant  says,  I  claim  the  goods  by 
virtue  of  a  deed  of  assignment  of  such  a  date,  by  which  they  were 
assigned  to  me.  This  case,  therefore,  is  very  different  from  Reg.  v. 
Cliilton. 

It  was  objected  that  the  assignment  may  have  been  by  a  voluntary 
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Reg.         deed,  or  by  a  post-nuptial  settlement.     It  may  be  so,  and  it  may  be 

RI0RABD8.     fraudulent  as  against  creditors.    All  this  may  be  true,  but  still  the 

party  says,  this  deed  is  my  ground  of  claim ;  and  it  was  for  the 

Judge  to  adjudicate  upon  the  claim  so  submitted  to  him.     The  rule, 

therefore,  must  be  made  absolute. 

Rule  abgolute. 


i8s».       EEG.    V.  The  INHABITANTS  of  the  PAEISH  of  ST. 
— ^'  JAMES,  COLCHESTER. 

BaU  GfuH,  (2  L.  M.  &  P.  314—318 ;  8.  C.  20  L.  J.  M.  0.  203 ;  16  Jur.  467.) 

j^        '  On  motion  to  quash  a  certiorari  removing  an  order  of  Quarter  Sessions, 

r  g| ,  <]  the  affidavit  of  notice  (under  the  13  Qeo.  II.  c.  18,  s.  5)  (1),  merely  stated 

that  the  deponent  saw  at  the  Sessions,  on  a  day  named,  (the  first  day  of  tiie 

Sessions)  the  two  justices  served  "  then  and  there  acting  as  justices,"  &c. : 

Held  insufficient : 

Held  also,  that  the  defect  was  not  aided  hy  the  caption  of  the  order  in 
which  the  names  of  the  two  justices  appeared. 

This  was  a  rule  to  quash  a  writ  of  certiorari,  quia  improvidi 
emanavit. 

The  writ  of  certioi-ari  was  to  remove  an  order  of  justices  in  Quarter 

Sessions,  confirming  an  order  of  two  justices  of  the  coundy  of  Salop> 

for  the  reimbursement  to  the  treasurer  of  the    Church    Stretton 

Union,  of  tlie   expenses   for   the  maintenance,  &c.,  of  a  pauper 

lunatic.     It  was  obtained  upon  an  affidavit  alleging  that  notice  of 

the  motion  for  the  writ  had  been  served  on  John  Thomas  Smithe- 

man  Edwards,  Esq.,  and  Sir  Baldwin  Leighton,  Bart.,  two  of  her 

Majesty's  justices  of  the  peace  for  the  county  of  Salop ;  and  that 

the  deponent  **  was  present  at  Ihe  General  Quarter  Sessions  of  the 

peace,  holden  at  Shrewsbury,  in  and  for  the  county  of  Salop,  on  or 

about  the  14th  day  of  October,  last  past,"  (at  which  Sessions  the 

order  in  question  was  made),  '*  and  did  then  and  there  see  the  said 

J.  T.  S.  Edwards,  and  the  said  Sir  B.  Leighton,  Bart.,  acting  as 

justicesof  the  peace  for  the  said  county,"  ^'at  the  said  General  Quarter 

Sessions  of  the  peace."  A  return  was  made  to  the  writ,  and  it  appeared 

from  the  caption  of  the  order  that  it  was  made  ''at  a   General 

[  *315  J       Quarter  Sessions  of  the  peace,  held  at,"  &c.,  ''  on  the  *14th  day  of 

October,"   &c.,   "  before  Sir  B.  Leighton,   Bart.,   and  J.  T.    S. 

Edwards,  Esq.,"  "  and  others  their  associates,  justices,"  &c.     The 

affidavit  in  support  of  the  writ  did  not  in  any  other  manner,  than 

as  above  mentioned,  connect  the  justices  served  with  the  making  of 

(1)  Rep.  S.  L.  E.  Act,  1888.    See  now  C.  0.  K,  1906,  r.  21,  and  Appendix, 
Form  14. 
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iihe  order,  or  ehow  that  they  were  the  same  justices  whose  names 
iwere  mentioned  in  the  caption  of  the  order. 

Barnard  showed  cause : 

The  Court  can  see  that  there  has  been  a  sufficient  service  of 
notice  within  the  terms  of  the  18  Geo.  II.  c.  18,  s.  5  ()).  The  case 
of  Reg.  V.  The  Inhabitants  of  Darton  (2),  is  distinguishable.  There 
the  caption  of  the  order  did  not  contain  the  names  of  the  justices  on 
whom  the  service  had  been  effected.  Here  the  affidavit  and  caption 
read  together,  sufficiently  show  that  the  justices  served  were  the 
justices  **by  and  before  whom"  the  order  was  made.  The  Court 
will  not  presume  that  there  are  other  justices  of  the  same  county  of 
the  same  *name.  *  *  In  Reg.  v.  The  Inhabitants  of  Sevenoaks  (8), 
the  justices  served  were  named  in  the  caption  of  the  order,  and  the 
affidavit  of  service  stated  that  they  were  present  at  the  Sessions, 
and  were  ''  two  of  the  same  justices  whose  names  appear"  ''in  the 
heading  or  caption  of  the  said  order ; "  and  the  service  was  held 
sufficient  (4).  Here  the  affidavit  is  the  same,  except  that  it  omits 
to  state,  that  the  justices  served,  are  the  justices  of  the  same  names 
who  are  mentioned  in  the  caption  (6). 


(I)  •*  And,  for  the  better  preventing 
vexatious  delays  and  expense,  occa- 
sioned by  the  suing  forth  writs  of 
certiorari^  for  the  removal  of  convic- 
tions, judgments,  orders,  and  other 
proceeding  before  justices  of  the 
peace;  be  it  further  enacted,  by  the 
authority  aforesaid,  that  from  and 
after  the  twenty- fourth  day  of  June, 
which  shall  lie  in  the  year  of  our  liOrd 
one  thousand  seven  hundred  and  forty, 
no  writ  of  certiorari  shall  be  granted, 
issued  forth  or  allowed,  to  remove  any 
conviction,  judgment,  order,  or  other 
proceedings  had  or  made  by  or  before 
any  justice  or  justices  of  the  peace  of 
any  county,  city,  borough,  town  cor- 
porate, or  liberty,  or  the  respective 
General  or  Quarter  Sessions  thereof, 
unless  such  certiorari  be  moved  or 
applied  for  within  six  calendar  months 
next  after  such  conviction,  judgment, 
order  or  other  proceedings  shall  be  so 
had  or  made,  and  unless  it  be  duly 
proved  upon  oath,  that  the  said  party 
or  parties  suing  forth  the  same,  hath 
or  have  given  six  days'  notice  thereof 
in  writing  to  the  justice  or  justices,  or 


Reg. 

Inhabi- 
tants OP 
St.  James, 
C0LOHE8TER. 


to  two  of  them  (if  so  many  there  be), 
by  and  before  whom  such  conviction, 
judgment,  order,  or  other  proceedings 
shall  be  so  had  or  made,  to  the  end 
that  such  justice  or  justices,  or  the 
parties  therein  concerned  may  show 
cause,  if  he  or  they  shall  so  think  fit, 
against  the  issuing  or  granting  such 
certiorari,**  [Rep.  The  effective  words 
are  reproduced  in  substance  by  C.  O.  R. 
1906,  r.  21.] 

(2)  2  Dowl.  &  L.  492. 

(;*)  68  11.  E.  423  (7  Q.  B.  136). 

(4)  In  that  case  it  appeared  that  the 
order  was  made  in  the  absence  and 
without  the  knowledge  of  the  party 
obtaining  the  certiorari;  and  it  is 
distinguished  in  the  judgment  of  the 
Couax  from  Beg,  v.  Inhabitants  of 
Darton,  2  Dowl.  &  L.  492,  on  that  very 
ground.  In  the  pri n cipal  case  the  order 
was  made  upon  hearing  both  sides. 

(5)  There  was  another  objection  to 
the  writ,  namely,  that  it  did  not 
appear  upon  oath  that  the  party  giving 
the  notice  was  the  party  suing  out  the 
writ ;  but  as  no  judgment  was  given 
on  this  point,  the  argument  is  omitted. 


[  •316  ] 
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Beg.  C  H.  Scotland^  in    sapport    of    the    rule,   was  not  called 

IKHABI-  upon. 

TAITTSOF 

8t.  Jamks, 
CoumsSTJIB.    COLBBIDOE,  J. : 

The  provision  in  this  Act,  which  is  expressed  to  be  "  for  the 
better  preventing  vexatious  delays  and  expense,  occasioned  by  the 
[  •317  J  suing  forth  writs  of  certiorari  *for  the  removal  of  convictions,"  &c., 
'*  before  justices  of  the  peace,"  makes  it  a  condition  for  the  allow- 
ance of  such  a  writ,  that  "  it  be  duly  proved  upon  oath,  that  the  " 
''party"  "suing  forth  the  same,  hath"  "given  six  days'  notice 
thereof  in  writing  to  the  justice  or  justices,  or  to  two  of  them,"  "  by 
and  before  whom  such  conviction,"  &c.,  "shall  be  so  had  or  made; " 
and  gives,  as  a  reason  for  so  requiring,  "  that  such  justice  or 
justices,  or  the  parties  therein  concerned  may  show  cause,  if  he  or 
they  shall  so  think  fit,  against  the  issuing  or  granting  such  certio- 
rari J'  It  is  perfectly  clear,  therefore,  that  the  Legislature  intended 
that  the  very  justices  who  made  the  order,  should  be  the  justices 
to  whom  the  notice  should  be  given.  The  Act  does  not  merely  say 
"  before "  but  "  by  and  before  whom  such  conviction  "  is  made ; 
and  the  notice  is  to  be  given  "  to  the  end  that  such  justice,"  &c., 
"may  show  cause"  "against  the  issuing"  such  certiorari.  This 
can  never  be  done  effectually,  unless  the  notice  be  served  on  tbe 
justices  who  were  actually  present  when  the  order  was  made. 
Those  who  were  not  present  cannot  know  anything  about  its 
merits. 

I  ought,  therefore,  to  see  upon  this  affidavit,  that  the  justices 
served,  were  two  of  the  justices  "  by  and  before  whom  "  the  order 
was  made. 

The  evidence  relied  on  as  showing  that  the  requisitions  of  the 
statute  have  been  complied  with,  is  partly  the  caption  of  the  order, 
and  partly  the  affidavit  of  service.  As  to  the  former,  I  am  at  a  loss 
to  see  how  it  can  aid  the  parties  suing  forth  the  writ.  It  is  well 
known,  that  a  number  of  justices  assemble  on  the  first  day  of 
the  Sessions,  and  that  on  the  second  or  subsequent  day,  (at  which 
time  in  all  probability  the  order  in  question  was  made),  the  number 
is  reduced  to  two  or  three.  The  names  of  these  justices  being 
included  in  the  caption  of  the  order,  as  being  present  at  the 
Sessions,  does  not  help  the  supposition  that  they  were  present  on 
the  day  on  which  the  order  was  actually  made. 

Then  as  to  the  affidavit.     That  merely  states  that  the  deponent 
r  *8i8  ]       was  present  at  the  Quarter  Sessions  on  a  particular  *day,  and  that 
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he  then  and  there  saw  the  justices  who  were  served,  acting  as        rro. 

justices  of  the  peace  "  at  those  Sessions."    Upon  this  statement  I      inhabi- 

am  asked  to  presume  that  the  justices  were  present  at  the  making    ^^Y^  ^l 

of  the  order.    I  am  very  unwilling  to  presume  anything  where  it  is  Colchertk'h. 

equally  easy  for  the  party  applying,  if  the  facts  admit  of  it,  to  make 

an  aflBdavit  in  the  proper  form.     It  would  save  great  trouble  in  all 

such  cases,  if  the  affidavit  followed  the  very  words  of  the   Act. 

In  Reg.  v.  The  Inhabitants  of  Darton  (1),  the  Court  held  the  notice 

to  be  insufficient,  because  it  was  not  stated  upon  oath  that  the 

justices  served  were  present  at  the  time  when  the  order  was  made, 

and  I  think  that  the  principle  of  that  case  ought  to  be  fully  carried 

out.    The  object  of  the  statute  being  to  prevent  vexatious  delays 

and  expense,  we  ought  not  to  have  recourse  to  any  presumptions  in 

favour  of  the  sufficiency  of  the  service  of  notice.     I,  therefore, 

think  that  this  rule  must  be  absolute. 

Rule  absolute. 

BANKS  AND  Another  v.   KEBBECK.  i85i. 

(2  L.  M.  &  P.  452—455  ;  S.  0.  20  L.  J.  Q.  B.  476  ;  15  Jur.  657.)  Jnn^  1«. 

The  9  &  10  Vict  c.  95,  s.  122  (2),  applies  only  where  the  relation  of     Bail  Cmtrt, 
landlord  and  tenant  exists  between  the  parties.  Wiohtman, 

Therefore  where  the  defendant  was  in  possession  under  an  agreement  to  ^' 

purchase,  the  rent  to  be  deducted  from  the  purchase-money,  and  he  had         [  452  ] 
paid  a  sum  which,  together  with  a  set-off,  equalled  the  amount  of  the 
purchase-money:   Held,  on   motion    for  a  prohibition,   that  the  county 
court  had  no  jurisdiction  under  the  122nd  section. 

This  was  a  rule  calling  upon  the  plaintiff  to  show  cause  why  a 
writ  of  prohibition  should  not  issue  to  the  Judge  of  the  Whitechapel 
County  Court  of  Middlesex,  to  prohibit  him  from  further  proceeding 
in  a  plaint  between  Banks  and  another  v.  Rebbeck. 

The  facts  of  the  case  are  so  fully  set  out  in  the  judgment,  that  it 
is  unnecessary  to  repeat  them  here. 

W.  T.  Baimard  showed  cause  i 

He  contended  that  the  title  to  the  premises  was  not  in  question 
before  the  county  court  Judge,  and  that  there  was  sufficient  evidence 
*that  the  relation  of  landlord  and  tenant  existed,  and  had  been       [  Mss  ] 
determined  by  notice  to  quit ;  and  he  referred  to  Doe  d.  Hiatt  v. 
Miller  (8),  and  Fearon  and  another  v.  Norvall  (4). 

(1)  2  Dowl.  &  L.  492.  (3)  38  B.  B.  855  (5  Car.  &  P.  595). 

(2)  Eep.    See  now  County  Courts  (4)  79  R.  R.  866  (5  Dowl.  &L.  439). 
Act,  1888,  8.  138. 


906  1861.     Q.  B.     2  L.  M.  Jk  P.  468—454.  [r.r. 

BAKK8  Hawkim,  in  support  of  the  rule,  referred  to  the  9  &  10  Vict. 

Rbbbbok.     c.  95,  B.  122,  and  Jones  v.  Owen  (i). 

Cur.  adv.  vuU. 

WiGHTMAN,  J.,  afterwards  delivered  the  following  judgment : 

This  was  an  application  for  a  prohibition  to  the  county  court 
of  Whitechapel,  on  the  ground  that  the  case  was  not  within  the 
jurisdiction  of  the  county  court. 

The  plaintiffs  sought  to  recover  possession  of  a  house  by  proceeding 
in  the  county  court  against  the  defendant  as  the  tenant,  under  the 
122nd  section  of  the  9  &  10  Vict.  c.  95,  by  which  it  is  enacted, 
'*  that  when  and  so  soon  as  the  term  and  interest  of  the  tenant 
of  any  house,"  &c.,  "where  the  value  of  the  premises  or  the 
rent  payable  in  respect  of  such  tenancy  did  not  exceed"  501. 
a-year,  '*  and  upon  which  no  fine  shall  have  been  paid,  shall  have 
ended,  or  shall  have  been  duly  determined  by  a  legal  notice  to 
quit,"  the  landlord  may  proceed  in  the  county  court  to  recover 
possession. 

The  defendant,  who  was  occupier  of  the  premises,  resisted  the 
proceeding  in  the  county  court,  on  the  ground  that  the  title  to  the 
house  was  in  question,  and  that  the  ordinary  relation  of  landlord 
and  tenant  did  not  subsist  between  the  plaintiffs  and  the  defendant. 

It  appeared  upon  the  affidavits,  that  on  Monday  the  10th  of 
August,  1846,  the  father  of  the  defendant,  by  a  written  agreement 
[  "i&i  1  of  that  date,  let  the  house  in  question  to  Hannah  ♦Miranda  Service, 
at  8s.  a  week,  to  commence  on  that  day,  and  the  first  payment  to 
become  due  on  the  following  Monday,  and  that  a  week's  notice  to 
quit  should  determine  the  tenancy.  It  further  appeared,  that  on  the 
11th  of  December  in  the  same  year,  the  defendant  married  Hannah 
Miranda  Service ;  and  it  was  stated  in  the  affidavits  on  behalf  of 
the  defendant,  that  on  the  10th  of  December  (the  day  before  the 
marriage)  the  father  of  the  defendant  entered  into  another  agree- 
ment with  Hannah  Miranda  Service  to  sell  the  house  in  question, 
then  in  her  occupation,  for  1502.,  and  upon  payment  of  the  same 
the  defendant  further  agreed  to  give  a  good  title  to  the  house,  and 
execute  proper  deeds  for  conveying  it  to  Hannah  Miranda  Service 
or  her  assigns  at  her  expense ;  but  until  the  150/.  was  paid,  she 
agreed  to  pay  the  father  8«.  a  week  for  the  house.  Then  followed 
the  date,  but  before  the  signatures  were  the  words  **  the  8s.  weekly 
to  be  in  part  payment  of  the  above  amount."  This  agreement  was 
(1)  70  E.  B.  888  (6  DowL  &  L. 
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said  to  be  in  satisfaclion  of  the  first,  and  the  affidavit  on  the  part  baitks 
of  the  defendant  then  stated,  that  the  1601.  had  been  paid  by  as  rebbeok. 
many  weekly  payments  of  8«.  as  amounted  to  88/.  4«.,  and  by  a 
set-off.  It  also  appeared  that  the  defendant,  after  his  marriage, 
had  paid  8s.  a  week  to  his  father  down  to  the  time  of  the  death  of 
the  latter,  and  it  was  also  stated  that  the  defendant  had  paid  4^., 
on  account  of  rent  to  his  mother.  It  also  appeared  that  a  week's 
notice  to  quit,  ending  upon  a  Monday,  had  been  given  (i). 

The  Judge  of  the  county  court  was  of  opinion  that  the  title  did 
not  really  come  in  question,  and  that  the  relation  of  landlord  and 
tenant  subsisted  between  the  parties,  and  was  put  an  end  to  by  the 
notice  to  quit. 

It  appears  to  me,  that  after  the  making  the  second  agreement 
for  a  purchase,  the  occupation  was  under  that  agreement,  and  not 
under  the  first,  and  that  the  defendant  *would  be  in  the  occupation  [  *455  ] 
not  as  a  tenant  in  the  ordinary  sense  of  the  term,  but  as  a  purchaser 
in  possession.  Upon  payment  of  the  purchase-money,  the  payment 
of  Ss.  a  week  was  to  cease,  and  though  the  defendant  would  not 
have  any  legal  title  as  purchaser  until  a  conveyance  made,  the 
ordinary  relation  of  landlord  and  tenant  which  seems  to  be  con- 
templated by  the  statute  would  not  subsist  between  the  plaintiff 
and  the  defendant  (2),  and  the  case  in  the  principle  falls  within 
that  of  Jones  v.  Owen  (8),  cited  upon  the  argument  in  which  my 
brother  Pattbson  held,  that  to  bring  the  case  within  the  juris- 
diction of  the  county  court,  the  ordinary  relation  of  landlord  and 
tenant  must  subsist  between  the  parties. 

If  the  case  of  the  defendant  as  stated  upon  the  affidavits  is  real, 
it  is  quite  clear  that  in  justice  and  equity  he  ought  not  to  be  turned 
out,  though  he  has  no  legal  title ;  but  it  seems  to  me,  that  upon 
the  proper  construction  of  the  statute  as  adopted  in  the  case  of 
Jones  V.  Owen,  in  which  I  concur,  the  case  is  not  within  the  juris- 
diction of  the  county  court ;  and  therefore  the  rule  will  be  absolute 
for  a  prohibition. 

Rule  absolute. 

(1)  The  plaintiffs  were  the  executors      R.  E.  522  (7  Q.  B.  611). 
of  the  father  of  the  defendant.  (3)  79  R.  R.  888  (0  Dowl.  &  L. 

(2)  See  Winterbottom  v.  Ingham,  68 
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1851.  BKOWNE  V.  COLLYER(l). 
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BaU  Gmrt,  The  Couit  has  power,  under  the  3  &  4  WiU.  IV.  c.  42,  a.  39  (2),  to  enlarge 

WiOHTMAN,  the  time  within  which  an  arbitrator  may  make  his  award,  although  the 

^*  time  limited  has  expired,  and  the  arbitrator  has,  since  its  expiration,  nuule 

[  ^70  ]  i,i8  awaid. 

Whether  the  enlargement  of  time  will  relate  back  and  render  an  award 
so  made  valid,  quoere. 

If  not,  (1),  whether  the  arbitrator  may  at  once  proceed  to  make  a  freah 
award,  qucere. 

Or  (2),  whether  an  application  must  be  made  to  the  C^ourt  to  remit  the 
matters  back  to  him,  qucere. 

This  was  a  rule  to  enlarge  the  time  for  the  arbitrator  to  make 
his  award  until  the  first  day  of  next  Michaelmas  Term,  or  to  remit 
the  matters  referred  back  to  the  arbitrator  for  his  reconsideration 
and  determination,  in  order  that  he  should  duly  enlarge  the  time 
for  making  his  said  award,  or  to  enter  up  judgment  upon  the  verdict 
taken  in  this  Court. 

The  rule  was  drawn  up  on  reading  the  order  of  reference  and  the 
award,  but  not  upon  reading  the  rule  making  the  order  a  rule  of 
Court.  It  appeared,  however,  by  the  affidavits,  that  the  order  of 
reference  had  been  made  a  rule  of  Court. 

The  cause  came  on  for  trial  at  the  Essex  Summer  Assizes,  1849, 
when  a  verdict  was  taken  by  consent  for  the  plaintiff  for  the  damages 
claimed,  the  cause  and  all  matters  in  difference  between  the  parties 
being  referred  to  an  arbitrator,  who  was  "  to  make  his  award  on 
or  before  the  4th  day  of  the  then  next  Michaelmas  Term,  or  on  or 
before  any  other  day  to  which  he  should,  by  writing  under  his 
band,  to  be  indorsed  thereon  from  time  to  time,  enlarge  the  time 
for  making  his  award."  The  order  of  reference  conferred  a  power 
upon  this  Court  in  the  event  of  either  of  the  parties  disputing  the 
validity  of  the  award,  or  moving  to  set  it  aside,  to  remit  back  the 
matters  or  any  of  them  to  the  reconsideration  of  the  arbitrator. 
[  *47i  ]  The  arbitrator,  on  the  *2nd  of  November,  1849,  enlarged  the  time 
for  making  the  award  until  the  first  day  of  Hilary  Term,  1850,  but 
omitted  to  enlarge  it  after  that  time.  The  parties  proceeded  with 
the  reference  after  that  date  without  any  further  enlargement  of 
the  time ;  and  the  arbitrator  made  his  award  on  the  24th  of  May, 
1850,  finding  a  verdict  in  favour  of  the  plaintiff  for  174/.  18a.  9d. 
Upon  the  order  being  made  a  rule  of  Court,  the  defendant,  for  the 

(1)   Ward  V.   Secretary  of  State  for      Q.  B.  404,  406,  410,  37  L.  J.  Q.B.  121. 
War  (1862)  4  B.  &  S.  442.  32  L.  J.  (2)  Eep.     See  now  Arbitration  Act, 

Q.  B.  53;  Lord  v.  Lee  (1868)  L.  B.  3      1889  (52  &  53  Vict.  c.  49),  s.  9. 
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first  time,  as  he  alleged,  discovered  that  the  arbitrator  had  made      Bbownr 
no  enlargement,  and  gave  notice  that  he  objected  to  the  taxation     collybr. 
being  proceeded  with.    The  above  rule  having  been  afterwards 
obtained, 

W.  H.  Watson  and  Lush  showed  cause : 

There  is  a  preliminary  objection  to  this  rule.  It  is  not  drawn  up 
on  reading  the  rule  makmg  the  order  of  Nisi  Prius  a  rule  of  this 
Court.  The  only  power  of  the  Court  to  interfere  with  the  award 
arises  from  its  being  made  under  a  rule  of  Court ;  and,  therefore, 
the  present  rule  should  be  drawn  up  on  reading  it. 

(Wjohtbian,  J. :  It  appears  upon  the  affidavit  that  the  order  has 
been  made  a  rule  of  Court.) 

That  is  not  sufficient.  The  rule  ought  to  be  before  the  Court  upon 
making  the  present  rule.  In  all  motions  for  attachments,  non- 
performance of  awards,  or  applications  to  set  them  aside,  the  rule 
must  be  drawn  up  on  reading  the  rule  making  the  submission  a 
rule  of  Court.  Christie  v.  Hamlet  {x)^  is  an  authority  in  favour  of 
the  objection.  There  a  rule  nisi  to  set  aside  an  award  was 
discharged,  because  it  was  not  so  drawn  up. 

Besides,  the  Court  has  no  power,  even  if  the  rule  were  drawn  up 
on  the  necessary  materials,  to  grant  it  in  the  terms  prayed  for. 
The  Act  of  Parliament  authorizing  the  Court  to  enlarge  the  time, 
the  8  &  4  Will.  IV.  c.  42,  ♦s.  89,  says,  "  that  the  Court  or  any  Judge  [  •472  j 
thereof  may  from  time  to  time  enlarge  the  term  for  any  such 
arbitrator  making  his  award."  The  very  words  of  the  Act  imply 
that  such  enlargement  must  take  place  before  the  award  is  made. 
When  an  arbitrator  has  made  an  award,  his  powers  are  at  an  end. 
No  doubt  it  has  been  held,  that  although  the  term  has  expired,  the 
Court  may  still  enlarge  the  time  (2) ;  but  where  the  award  is  once 
made,  the  power  to  do  so,  it  is  submitted,  ceases.  The  statute 
applies  to  two  classes  of  cases ;  one,  where  the  submission  does  not 
contain  any  power  to  the  arbitrator  to  enlarge  the  time  for  making 
his  award ;  and  the  other,  where  it  does,  but  the  arbitrator  has 
omitted  to  do  so,  and  the  time  has  expired. 

(WiOHTMAN,  J. :  How  would  the  defendant  be  prejudiced  if  I  were 

to  make  this  rule  absolute  to  enlarge  the  time.) 

(1)  5  Bing.  195.    See  a  Bomewhat  (2)  See  Leslie  y.Bichardson y  6  Dowl, 

different  report  of  the  same  case  in      &1j.91,60.B.378;  BowetiY.WiUiamB, 
2  Moo.  &  P.  316.  6  I>owL  &  L.  235,  3  Ex.  93. 
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BuowNfc  The  award  at  present  is  a  nullity,  being  made  after  the  time  limited 
CoLLYEB.  ^^s  expired,  and  the  defendant^  therefore,  is  not  under  the  necessity 
of  moving  to  set  it  aside.  If  the  effect  of  enlarging  the  time  be  to 
render  the  award  valid,  the  defendant  will  be  precluded  from  moving 
to  set  it  aside,  for  he  will  be  too  late ;  if  the  effect  is  to  enable  the 
arbitrator  to  make  a  fresh  award,  the  defendant  will  be  forced  into 
a  second  reference. 

(WiOHTMAN,  J.,  referred  to  Taylor  v.  Gregory  (1).) 

Edwin  James,  in   support  of  the  rule,  was  stopped  by  the 
Court. 

WiOHTMAN,  J. : 

I  think  that  the  first  branch  of  this  rule,  which  is  to  enlarge  the 
time  for  the  arbitrator  to  make  his  award,  must  be  made  absolut-e. 
On  referring  to  the  terms  of  the  Act  of  Parliament,  it  seems  to  me 
that  they  are  large  enough  to  empower  me  to  do  so.  There  are 
cases  which  decide  that  notwithstanding  the  time  has  elapsed,  the 
[  *473  ]  Court  *may  grant  an  enlargement  (2),  although  it  is  true  that  in 
those  cases  no  award  had  been  made. 

It  was  objected,  however,  that  as  the  arbitrator  had  made  his 
award  after  the  time  limited,  it  was  now  too  late  to  seek  to  enlarge 
the  time. 

The  rule  asks  in  the  alternative  that  the  matters  referred  should 
be  remitted  back  to  the  arbitrator.  I  could  not  send  it  back  to  the 
arbitrator  without  enlarging  the  time ;  and  it  seems  to  me,  that  if  I 
have  power  to  send  it  back  to  him  for  that  purpose,  I  must  have 
also  power  to  enlarge  the  time. 

If  I  enlarge  the  time,  and  an  application  is  made  to  enforce  the 
present  award,  it  will  still  be  a  question  whether  the  award,  having 
been  made  after  the  time  limited,  is  not  a  nullity.  It  may  be  that 
the  arbitrator  has  power  to  make  another  award;  or  it  may  be 
necessary  that  the  Court  should  remit  the  matters  back  to  him ;  or 
it  may  be  that  the  subsequent  enlargement  has  relation  back, — upon 
the  principle  of  omnis  ratihabitio  retrotrahitur, — and  makes  good  all 
that  has  been  done. 

I  think  I  have  power  to  enlarge  the  time,  and  for  this  purpose  it 
is  immaterial  to  consider  whether  the  present  award  is  a  nullity 
or  not. 

1)  36  E.  B.  743  (2  B.  &  Ad.  774).  (2)  See  wiU,  p.  909,  ti,  (2). 
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A  formal  objection  has  also  been  taken  to  the  present  application. 
The  rule  nisi  is  drawn  up  on  reading  an  affidavit  and  two  paper 
writings  annexed,  which  are  respectively  the  order  of  Nisi  Prius  and 
the  award.  It  is  said  that  it  ought  to  be  drawn  up  on  reading  the 
rule  making  the  order  of  Nisi  Prius  a  rule  of  Court,  which  is  the 
authority  upon  which  this  Court  exercises  its  power.  I  do  not 
think,  however,  that  this  is  necessary.  I  see  that  there  is  an  order  of 
Nisi  Prius  under  which  the  arbitrator  has  power  to  make  an  award ; 
and  it  also  appears  upon  affidavit,  that  that  order  has  been  made  a 
rule  of  Court.  These  facts,  I  think,  give  me  sufficient  jurisdiction 
to  enlarge  the  time.  Christie  v.  *Hamlet  in  Bingham's  Beports  (1), 
was  relied  on  in  support  of  the  objection.  That  case  is  more  fully, 
and  apparently  better  reported  in  Moore  &  Payne's  Beports  (2),  and 
it  seems  to  me,  on  referring  to  the  latter  report,  that  the  case  has 
no  bearing  on  this  matter.  The  rule  will,  therefore,  be  absolute  to 
enlarge  the  time. 

Rtile  absolute  accordingly. 


Browns 

V, 
COLLTEB. 


[  HU  ] 


DAVIES  V.   The  SOUTH  STAFFOEDSHIEE 
EAILWAY  COMPANY. 

(2  L.  M.  &  P.  699—602 ;  S.  C.  21  L.  J.  M.  0.  52 ;  16  Jur.  1133.) 

[This  case  will  be  reported  from  21  L.  J.  M.  C.  52.] 

(1)  6  Bing.  195.  (2)  2  Moo.  &  P.  316. 
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Bail  Court, 
Brle,  J. 

[599] 


i  N  i)  i:  X . 


ACCOUHT — 1.  Settled  account — Principles  on  wbidi  Court  deals  with 
and  grants  relief  in  cases  of  settled  account.     Coieman  ▼.  Mellfr$h  123 

2.    Account  stated.   iSee  Bill  ofExchange  and  Promissory  Note,  6. 

ACTION,  CAUSE  OF— Sale  of  lamp — laability  of  trader  for  injury  to 
third  party  through  defective  construction  ot  article  sold.  LouymM 
V.  HolUday 459 

ANOCAIi — Injury  by  bull— Negligence — Scienter— Evidence  of  know- 
ledge of  dangerous  propensities  of  animal.    Budsoti  y.  Roberts  .        .    438 

ANNUITY,  SALE  OF— Death  of  annuitant  before  purchase  completed 
— ^Failure  of  consideration — Recovery  of  purchase-money — Money  had 
and  received.     Stricldand  v.  Turner 619 

APPRENTICE— Desertion— Action  against  father — Kaster  relin- 
quishing one  of  several  trades — Dependent  covenants.  Eilm  v.  Topp    353 

ABBITBATION— 1.  Award— Validity— Submission  of  all  matters  in 
difference  by  two  parties  on  one  side  and  one  on  the  other — Power  to 
award  on  differences  between  parties  jointly  or  severally — ^And  to  award 
that  one  party  shall  pay  money  to  stranger  for  benefit  of  other  party. 
Adcock  v.  Wood,  484  ;    Wood  v.  Adcock        .......     490 

2. Finality — Question  as  to  existence  and  termination 

of  partnership — Omission  to  find  whether  partnership  ever  existed. 
Shear  v.  Barradine 654 

3. Enlargement  of  time — Power  of  Court  to  enlarge 

time  although  award  already  made — Whether  enlargement  of  time  will 
relate  back  and  render  an  award  so  made  valid,  qucere,     Browne  y.  CoUyer 

908 

4.  Arbitrator— Charge  of  fraud  and  collusion — Denial— Answer 

to  interrogatories.    See  Discovery,  1. 

5.  Appointment  of  arbitrator — Railway  Company— Appoint- 
ment signed  by  secretary  of  Company.     See  Lands  Clauses  Acts,  1 . 

a  Friendly  Society— Dispute — ^Reference  to  arbitration— Rules 

of  Society.     See  Friendly  Society. 

ARTICIiED  CLERK — Death  of  principal— Return  of  premium.  See 
Solicitor,  1. 

ASSAULT.    ;See  Trespass. 

BAILKENT — 1.  Deposit  of  plate  in  order  to  defeat  execution — Right 
of  true  owner  to  recover — Implied  undertaking  as  to  ownership  of  pro- 
perty pledged.     Cheesman  y.  Exall 321 

2.  Sale  of  subject-matter  of  bailment.  See  Trover  and  Con- 
version, 3. 

BANKER— Payments  made  on  behalf  of  customer  without  authority 
— Change  in  firm — Liability  of  new  firm— Parties — Pleading.  Crau/urd 
v.  Cocks 289 

E.B. — VOL.  LXXXYI.  58 


914  INDEX.  tB.B. 

BANKRUPTCY — 1 .  Adj  udication — Shareholder  in  Banking  Company 
—Fiat  in  bankruptcy  against  shareholder  for  debt  due  from  Company- 
No  Judgment  against  public  officer  of  Company — ^Unlawful  seizure  of 
goods— Liability  of  petitioning  creditor— Trover — Besidence  within 
Isle  of  Man  is  not  residence  within  United  Kingdom.    Davittni  y.  Farmer 

266 

2.  Order    and    disposition— True    owner  —  Intestacy  —  Title    of 

Ordinary — Jus  tertii — Conversion  of  goods.     White  v.  Mtdlett    .        .    445 

BILL  OF  EXCHANGE  AND  PBOMISSO&Y  NOTE— 1.  Considera- 
tion—Fraud—Evidence—Onus of  proving  consideration— Pleadings- 
Action  by  indorsee  against  acceptor  —  Defence  that  bill  had  been 
obtained  by  fraud  and  without  consideration.     Harvey  y.  Towers      .    432 

2.  Indorsement — Bill  indorsed  and  delivered  for  specific  purpose 

—Deposit  for  value— Bill  to  be  sold  if  not  redeemed  by  certain  day- 
Validity  of  indorsement.     Barber  y.  Richards 190 

3.  Payment— Promissory  note — Evidence  of  discharge — Beceipt 

— Parol  discharge— Pleading— Statute  of  Limitations  —  Acknowledg- 
ment— Part  payment — ^Benewal  of  notes — New  promise.    Foster  y.  Dawber 

506 

4.  Beceipt  and  retainer  of  money  and  new  bill — ^Evidence 

of  payment— Set-off.     Thomas  y.  Cross 809 

6.  Promissory  note— Accommodation  note— Liability  of  maker — 

Incomplete  instnunent — Note  prepared  for  signature  by  more  than  one 
person — Notice  of  defect— Signature  on  condition  that  another  should 
join  in  note— Limited  authority— Negotiation  without  signature  by 
surety — Forgery.    Awde  y.  Dixon 523 

' 6.  Delivery  after  death  of  maker— Absence  of  consideration 

—Informal  legacy— Account  stated — Promise  under  mistake  as  to  legal 
liability.     Oough  y.  Findon 570 

BILL  OF  SALE — Inventory  of  goods— Assignment  of  ''  all  household 
goods  and  furniture  " — All  goods  in  house  not  mentioned  in  inventory 
—Goods  specified  in  inventory  only  held  to  pass.     Wood  y.  Rowdijft    350 

CABBIEB  — 1.  Liability  for  loss  of  goods— Value  of  goods  above  £10 
— No  declaration  of  value  at  time  of  delivery  to  carrier — Omission  of 
carrier  to  display  notice  limiting  liability.    Hart  y.  Baxeiidale  .        .    465 

2.  Bailway  Company — Carriage  of  goods — ^Excessive  charges — 

Payment  under  protest— Becovery  back  as  money  had  and  received — 
Duress  of  goods— Agents.     Parker  y.  Bristol  and  Eoceter  Bail.  Co.  .    441 

3.  Carriage  of  horse— Injury  in  transit — Gross  negligence — 

Special  contract — Exclusion  of  liability — Notice — Contract  excluding 
liability  of  Bailway  Company  for  negligence  is  binding  on  both  parties. 
Carr  y.  Lancashire  and  Yorkshire  Bail.  Co, 801 

CEBTIOBABI.     See  Justices. 

COMPANY — 1.  Capital — Bailway  Company — Capital  raised  for  specific 
purposes— Purchase  of  branch  lines — ^AppUcation  of  money  to  other 
purposes— Equity  of  holders  of  scrip  certificates — Holder  of  scrip  by 
purchase  has  all  the  rights  of  an  original  subscriber.  Bagshaw  y.  Ecutem 
Union  Bail.  Co 148 

2.  Debentures — Bailway   Company— Mortgage    deed — Property 

charged — Covenant  for  payment — ^Debenture -holders'  right  of  action 
for  principal — Satisfaction  of  judgment — Construction  of  special  Act. 
Hart  y.  Eastern  Unhm  Rail,  Co 620 


VOL.  Lxxxvi.]  INDEX.  916 

COMPAinr — 3.  BCortgage  —  Dock  Company  —  Property  charged  — 
Power  to  charge  ''rates,  tolls  and  any  property  vested  in  Commis- 
sioners "—Mortgage  to  contractor  of  ''  all  plant,  goods,  machinery  and 
working  materials  " — Mortgage  not  in  statutory  form — Property  vested 
in  trustees  independently  of  Act— Validity  of  mortgage.  M'Cormick  v. 
Parry 684 

4.  Directors  —  Bemoval  from  office — Misconduct— ''Beaaonable 

cause  " — Power  of  extraordinary  general  meeting — Fraud — Unfounded 
statements — Jurisdiction  of  Court,     hvdfrwick  v.  Snell        ...      73 

5.  Shareholder — Banking  Company — Liability  of  shareholder  to 

bankruptcy  proceedings  in  respect  of  debt  due  from  Company  where  no 
judgment  has  been  obtained  against  public  officer.     Davison  v.  Farmer 

266 

6.  Shares— Calls— Call    payable  by  instalments  iB  void  under 

Companies  Clauses  Consolidation  Act,  1846  (8  db  0  Vict.  c.  16),  ss.  21, 
22.  Nwth  Western  Rail,  Co,  v.  M' Michael,  284 ;  Birkenhead,  <tc.  Ritil,  Co,  v. 
WehsUr,  288  ;  Amber  gate,  &c.  Rail,  Co,  y,  Nordiffe 412 

7.  Winding-up  —  Foreign     railway  —  English     shareholders  — 

Engliah  board  of  directors  assisted  by  foreign  committee — English  or 
foreign  Company.     Ex  parte  Turner 62 

8. Beduction  of  capital — ^Return  of  money  sub- 
scribed by  foreign  shareholders— Ground  for  winding  up  company. 
Ex  parte  Turner 62 

9.  Contributory — Forfeiture  of  shares  for  non-execution  of 

deed  of  settlement  of  Company — ^Exclusion  from  list  of  contributories 
upheld.     Ex  parte  Beres/ord 66 

10. Defective  transfer— Shares  bought  by  father  for 

son  and  registered  in  son's  name— Transfer  not  executed  by  either 
father  or  son — Repudiation  by  son — Vendor  placed  on  list  of  contribu- 
tories.    Ex  parte  Hennesay 69 

CONDITION— Will— Forfeiture.     See  Will,  3. 

CONFLICT  OF  LAWS— 1.  Domicil— Legacy  duty— The  law  of 
domicil  of  a  testator  or  intestate  decides  whether  his  personal  property 
is  liable  to  legacy  duty.     Att-Gen,  v.  Napier 247 

2.  Officer  in  the  army — India — Officer  in  the  Indian  service, 

residing  in  India,'  thereby  acquires  a  domicil  in  that  country.  Att,'Qen, 
V.  Napier 247 

3.  Lunatic  domiciled  abroad— Bight  to  recover  property  in 

England.    See  Lunacy. 

4.  Foreignjudgment— Plea  in  bar  to  action  on  colonial  Judgment 

— Local  law  suspending  proceedings  on  judgment.    Frith  v.  Wollaston 

615 

CONSTABLE — ^Execution  of  warrant— False  imprisonment — Con- 
stables Protection  Act,  1760.     See  False  Imprisonment,  1. 

CONTEMPT  OF  COTJBT— Bemoval  and  sale  of  goods  pending  inter- 
pleader by  sheriff— Attachment.     Day  y.  Garr 872 

CONTBACT— 1.  Consideration— Substitution  of  separate  for  joint 
liability— Discharge  of  liability  of  other  debtors.     Lyth  v.  AtUt       .    785 

2.  Bailway    Company— Agreement    to    complete    line     in 

particular  time— Withdrawal  of  opposition  to  bill  in  Parliament.  See 
Injunction,  5. 

68—2 


916  INDEX.  [B.B. 

COPYHOLD— Inclosure  Act — ^Lord's  right  to  minerals— Implied 
reservation — *'  Any  coals  or  other  minerals  '* — Stones  dug  from 
quarries  held  to  be  minerals.    Micldetktvait  v.  Winter         .        .        .    422 

CO&POBATION'  — Trespass --Assault  by  servant  —  Trespass  lies 
against  corporation  aggregate  for  assault  by  servant  authorised  by 
them  to  do  the  act,  although  authority  not  given  under  seal — Ratifica- 
tion of  act  will  bind  corporation.     Eastern  Counties  RaiL  Co,  v.  Broom 

310 

CO&PO&ATION  (MUNICIPAL)— Borough  rate— VaUdity— Form  of 
rate — Town  clerk — Compensation — Costs — Distress  against  overseer. 
Ste  Bate. 

COSTS— Bule  as  to  costs  in  suit  by  Attomey-Oeneral.  Att.-Oen.  v. 
Corporation  of  London «        •      92 

COUNTY  COURT— 1.  Jurisdiction  —  Will— Trust  for  sale— Share  of 
residue — <' Legacy" — Jurisdiction  of  county  court  to  adjudicate  on 
claim  against  executors  for  share  of  residue—O  A  10  Vict.  c.  05,  s.  65 
[now  61  A  62  Vict.  c.  48,  s.  58].    Pfars  v.  WiUon         ....    502 

2.  Jurisdiction  to  grant  warrant  of  possession — Relation  of 

landlord  and  tenant  not  existing  between  parties — ^Defendant  in  pos- 
session under  agreement  for  purchase — ^Prohibition.    Banks  v.  Bebbeck 

905 

3.  Rent  above  £60— Acceptance  of  reduced  rent— New  rent 

below  £50 — No  new  demise,  bringing  rent  within  Jurisdiction  of  county 
court.     Crowley  y.  Vitty 664 

4.  Friendly  Society — Dispute  between  members  of  com- 
mittee and  trustees — Rules  of  society— Arbitration— Proceedings  in 
county  court — Prohibition.     Orinham  v.  Card 848 

o.  Mandamus— Interpleader  summons — Error  in  refusing  to  con- 
sider claim — Particulars  of  claim — Mandamus  to  Judge  to  hear  claim. 
B.  y.  Bichards 898 

6.  Prohibition — Certiorari — ^Removal  of  first  plaint  into  High 

Court— Second  plaint  in  county  court  same  cause  of  action  but  claiming 
lower  damages — Pendency  of  action  in  High  Court  held  no  ground  for 
prohibition  in  respect  of  second  plaint  to  county  court.  Edwards  y. 
Bogers 889 

COXTRT  RARON — Abolition — Substitution  of  new  Court— ^Replevin. 
;See  Jurisdiction. 

DAMAGES- Measure  of— Unlawful  distress— Action  on  the  case — 
Sale  of  goods  distrained  for  rent  without  appraisement— Measure  of 
damages  is  real  value  of  goods  sold,  minus  the  rent  due.  Knight  y. 
Egerton 7^ 

DEED — Construction— Assignment — Residuary  fund  —  Intention  of 
parties— Mistake— Mutual  ignorance  of  fact.    Howkins  y.  Jackson    .    136 

DEFAMATION— Slander— Charge  of  felony—"  I  have  a  suspicion 
that  you  robbed  my  house  ''—No  right  of  action  unless  words  impute 
direct  charge  of  felony.     Tozer  y»  Mash/ord 375 

DISCOVERY— 1 .  Arbitration — Charge  of  fraud  and  collusion  against 
arbitrator — Allegation  of  specific  facts— General  denial  of  fraud  by 
arbitrator — Obligation  to  answer  interrogatories  as  to  specific  facts. 
Padiey  v.  Lincoln  Waterworks  Co 22 
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DISCOVEBY— 2.  Several  defendants  —  Posaession  of  documents 
admitted  by  one  defendant — Subsequent  affidavit  stating^  that  docu- 
ments had  been  deposited  with  co-defendant— Motion  for  production 
refused  in  absence  of  co-defendant.     Burbidge  y.  Robinson  ...      90 

3.  Plaintiff  is  entitled  to   discovery  not  only  of  matters  con- 

stitutingr  his  title,  but  also  for  purpose  of  repelling^  defendant's 
anticipated  case — But  not  to  evidence  upon  which  anticipated  case  of 
defendant  is  to  be  supported.     Att,-Oen,  v.  Corporation  of  London       .      92 

4.  Bill  charging  possession  of  documents  relating  to  matters  in 

question  in  suit — ^swer  merely  alleging  belief  that  documents  do  not 
tend  to  show  plaintiff's  title  insufficient— Distinct  denial  of  allegation 
essential.    Att.-Oen,  v.  Corporation  of  London 92 

fi.  Discovery  in  cases  of  litigation  between  Crown  and  subject — 

Application  of  21  Jac.  I.  c.  14.     Att.-Oen,  v.  Corporation  of  London      .       92 

DI8TBE8S— 1.  For  rates.     See  Poor  Law,  3,  4;  Bate,  1. 

2.  Por  rent.    See  Landlord  and  Tenant,  5—12, 

DOmCIL.    See  Conflict  of  Laws,  1—3. 

DX7BESS.    See  Trover  and  Conversion,  1. 

EASEMENT  —  1.  Ancient  lights  —  Obstruction  —  Prescription  — 
Interruption  of  enjoyment — Payment  of  rent  by  occupier  for  use  of 
lighte— Prescription  Act,  1882  (2  A  8  Will.  IV.  c.  71),  s.  8.  Plasterers* 
Co,  V.  Parish  Clerks'  Co 413 

2.  Watercourse — Mill — Diversion  of  water — ^Bight  of  millowner 

to  stream  of  water  flowing  in  its  natural  state  without  diminution  or 
alteration— Beasonable  use  of  water — Meaning  of  ^' inappreciable" — 
Presumption  of  damage.    Kmbreyv.Owen 331 

3.  Way— Prescription — Pleading — User   for  twenty    and   forty 

years — Proof  of  user  for  upwards  of  forty  years  before  and  up  t^ 
within  fourteen  months  of  commencement  of  action  —  Necessity  of 
showing  act  of  user  once  a  year.     Lowe  v.  Carpenter    .        .  .495 

4.  Bight    of  way  —  Prescription  —  Immemorial  right    of  way 

not  lost  by  nonuser  for  upwards  of  20  years,  where  user  discontinued 
by  reason  of  party  having  more  convenient  way.     Ward  v.  Ward  852 

ECCLESIASTICAL  LAW— Charge  on  benefice  —  Lease— Equitable 
assignment  of  rent— Payment  of  debts— Covenant — Sequestrator — 
18Eliz.  c.  20.     WaJthew  Y.  Cra/U 157 

EJECTMENT.     See  Landlord  and  Tenant,  15. 

ELECTION — Will— Tenant  in  common^Devise  of  whole  messuage — 
Election  against  person  entitled  to  other  moiety — Beceipt  of  rents  of 
both  properties — Election  to  take  against  will — Liability  of  party 
called  upon  to  elect  not  affected  by  lapse  of  time  so  long  as  his  interest 
in  either  of  the  subject-matters  of  election  is  reversionary.  Padbury  v. 
Clark 116 

ESTOPPEL — 1.  Bond  —  Corporate  body  — Public  Commissioners  — 
Statutory  power  to  borrow  money— Purposes  of  Act— Fraud  on  third 
parties — Defence  to  action — Pleading.  Horton  v.  Westminster  Improvement 
Commissioners      .        ,        .        , 829 

-  2.  Foreign  Judgment — Plea  in  bar  to  action  on.  See  Conflict  of 
Laws,  4. 
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SyiDENOE — 1.  Documentary — Entries  in  ancient  steward's  "b 
Becitals  of  lease — Entry  in  course  of  business— Secondary  evidei 
lease— Beputation.     Doe  d.  Pad  wick  v.  Wittcomh    .... 

2.  Entry  against    interest  —  Entry   of   deceased    re< 

charging^  himself  with  receipt  of  rent  from  A.,  due  from  several  pc 
(A.  being  one)  for  fixing  net  in  fishery — Evidence  in  support  of  ri| 
fishery.     Percitxil  v.  Nanson 

3.  Entry  in  diary  —  Solicitor's  clerk  —  No  duty   to 

entry— Subsequent  lunacy  of  clerk — Entry  not  allowed  to  be  rei 
evidence.     Coleman  v.  Mellersh 

4.  Ancient  survey  of  property — ^Presentment    of   jui 

survey— Proof  of  title  to  lands— Beputation.    Daniel  y,  Wilkin 

5.  Bankruptcy — Sale  of  goods — Beceipt  and  delivery 

for  goods  in  bankrupt's  handwriting— Delivery  of  documents 
time  after  date — ^Admissibility  of  documents  as  evidence  of 
existence  at  the  time  they  bore  date.     Morgan  y.  Whitmore 

6.  Stamp  duty — ^TJnstamped  agreement — ^Evidence  of  3 

— Wager.     Holmes  v.  Sixsmith 

7.  Privilege— Bill  of  exchange — Notice  to  produce  given  di 

trial— Secondary  evidence  of  contents — Question  to  plaintiff's  soli 
— Professional  confidence.     Dwyer  v.  Collins 

8.  Solicitor  and  client — Privileged  communication — Ace 

book  handed  to  solicitor  for  purpose  of  preparing  case.    See  Solicits 

9.  Witness— Cross-examination— Question  to  test  bona  fid 

transaction  in  question — ^Bankruptcy — Assignees — Conversion  of  g 
— Witness  present  at  sale.     Morgan  v.  Whitmore 

EXECUTOB  AND  ADMINISTBATOB— 1.  Powers— Executor 
no  implied  power  to  sell  or  mortgage  land  which  descends  to  the 
charged  with  payment  of  debts.    Doe  d.  Jones  y.  Hughes 

2.  Executor  de  son  tort— Validity  of  transfer  by — Act  of  exec 

de  son  tort  good  against  true  representative  only  where  it  is  la' 
and  such  an  act  as  true  representative  bound  to  perform  in  due  coi 
of  administration.     Bnckley  y.  Barber 

3.  Partners  —  ICisrepresentation  —  Non-disclosure     of    let 

received  by  partner.     See  Partnership,  1. 

FALSE  IBCPBISONMENT— 1.  Unlawful  arrest — Warrant  directs 
parish  constable— Execution  by  county  constable -Constables  Prot 
tion  Act,  1760  (24  Geo.  II.  c.  44),  ss.  6,  8.     Freegard  y.  Barnes . 

2.  Bailway  Company — Arrest  of  passenger — ^Authority  of  serv 

— Evidence  of  authority— Liability  of  Company  for  tortious  act( 
servants.     Boe  y.  Birkenhe%idy  d:c.  Bail,  Co 

FOBEIGN  JUDGlfENT.     See  Confiict  of  Laws,  4. 

FBAX7D  AND  MISBEPBESENTATION— 1.  Solicitor  and  cliexi 
Settled  account— Excessive  item  for  professional  charges— Erro 
Decree  to  surcharge  and  falsify — Open  account.      Coleman  v.  Melh 

2.  Fraud  on  third  parties — ^Bond— Estoppel.     See  Estoppel,  1. 

FACTOBY  ACT— Duty  to  fence  machinery.    See  Negligence. 

FBAUDS  (STATUTE  OF)— Note  or  memorandum  —  Guaranty 
Mistake — Alteration.     See  Principal  and  Surety,  2. 
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«tard'i book-        FIXTXTJEtES — Fixed  machinery — ''Mules"  used  for  cotton  spinning 

U7  eTide&etr    — Some  machines  fixed  to  floor  by  means  of  screws  and  others  secured 

^r     by  molten  lead — Liability  to  distress  for  rent.     Hellawell  y,  Eastwood    296 

eued  recim?  F&IENDLT  SOCIETY— Dispute  between  members  of  committee  and 

lereralpeno!  trustees  concerning  distribution  of  funds— Beference  to  arbitration  - 

)ort  of ri£b-  Bules  of  society— Jurisdiction  of  County  Court — Friendly  Societies  Act. 

*  /     Orinham  v.  Card 848 

Intj  to  w^         GOODS,  SAIiE  OF.     See  Sale  of  Goods. 

toberttd:  

1-         HIGHWAT — Surveyor— Trespass — Justification— Prescriptive    right 
to  take  stones  from  seashore  for  repair  of  roads — Custom — Pleading. 

•'  d  jnij        Padwick  v.  Knight *.....     854 

kin     . : 

HUSBAND  AND  WIFE— 1.  Fraud  on  marital  right— Settlement  of 
ihveija^ti  stock  by  wife  a  few  days  before  marriage — Parol  trust  for  benefit  of 
menteis  j^^^  ^j^j^  children — Dividends  received  by  wife  for  seventeen  years — 
ee  of  tb?       Lapse  of  time — Waiver — Husband's  claim  to  fund  after  wife's  death 

•  "       dismissed.     Loader  y.  Clarke '   143 

ice  offri:  2.  Husband  liable  for  necessaries  supplied  to  wife  during  his 

lunacy.    Beady,  Legard 418 

;«^^!^  INJXTNCTION— 1.   Commissioners  under  local  Act— Waterworks— 

ssoiiiu        Application  of  rates— Costs  of  obtaining  further    statutory    powers. 

Att.^Oen.  V.  Andrews 79 

'Aec^  2.  Grant  of  injunction   ex  parte — Omission  to  bring  material 

ilieitor.         facts  to  notice  of  Court — Ambiguity  of  terms  of  order— Motion  for 
^j^^         dissolution.     DaJglish  v.  Jarvie 83 

of  gottE  3^  Principles  on  which  Court  acts  on  application  for  injunction 

•  ^         to  restrain  party  from  prosecuting  legal  right.     Dalglhh  v.  Jarvie  83 

^f  i0  4.  Nuisance — Diversion  of  watercourse — Court  will  not  exercise 

\hs^         ^^*  jurisdiction  at  instance  of  individual   against  alleged  nuisance 

f;         without  previous  trial  at  law  or  proof  of  injury  entitling  plaintiff  to 

damages  at  law.     Elmhirst  y,  Spencer 16 

lawii  ^*  Bailway  Company — ^Application  to  Parliament  for  statutory 

coMrt  powers — Contract— Agreement  to  complete  line  in   particular  manner 

^j:  — Inability  of  Company  to  carry  out  contract — Notice  of  application  to 

Parliament  for  authority  to  abandon  scheme — Court  has  no  power  to 

^it0  interfere  to  deprive  party  of  right  of  applying  for  statutory  power  to 

supersede  rules  of  property  by  which  he  is  bound.     Heathcote  v.  North 

Staffordshire  Rail,  Co 25 


6.  Construction   of  works  —  Misapplication    of  capital  — 

Original  undertaking  impracticable.    Oraham  v.  Birkenhead,  <kc.  Rail.  Co. 

50 


^f  INSURANCE— Guaranty  of  fidelity— Warranty— Secretary  to  institu- 

^  tion— Statement  in   proposal  that  accounts  would   be  examined  by 

finance  committee  every  fortnight — Held  to  be  a  mere  representation, 

not  a  warranty.    Ben  ham  v.  United  Guarantee  and  Life  Assurance  Co.     .     821 

INST7RANCE  (FIBE)  —  Insurable  interest  —  Bankrupt  —  Goods  in 
bankrupt's  possession,  but  vested  in  provisional  assignee  under  Bank- 
ruptcy Act.     Marks  v.  Hamilton 667 

INSURANCE  (MARINE)— 1.  Policy— Warranty  or  exception  -Rule 
that  ship  should  not  sail  to  any  port  in  the  B.  between  given  dates — 
"To"  construed  **  towards."     Colledgey.  Harty 240 

2.  Insurance  on  goods — Perils  of  the  seas — Consequential  damage 

— Sea  damage  to  part  of  cargo  spreading  to  whole.     Montoya  v.  London 
Assurance  Co 364 
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IN8T7BANCB  (MABINE)-^3.  Total  or  partial  lou— Com  ^free  froi 
average  '*— Damage  by  sea — Corn  sales  in  foreign  port — Notice  of  abai 
donment — Question  for  jury — Misdirection.     Reimer  v.  Ringrose        .     2f 

INTSBPLEADEB — ^By  sheriff— Bemoval  and  sale  of  goods  tinder  bi 
of  sale  notwithstanding  opposition  of  sheriff's  officers — ^Interpleadc 
summons  not  disposed  of— Contempt  of  Court — ^Attachment— Sheri 
intending  to  levy  may  before  actual  seizure  apply  for  relief  undc 
Interpleader  Act.     Day  v.  Carr 81 

JUBISDICTION — Court  baron— Abolition — Substitution  of  new  Coui 
^County  Courts  Act — Construction  of  Acts — Trespass  —  Keplevii 
Hellawell  v.  Eastwtfod 2S 

And  see  County  Court,  (^, 

JUSTICES— Certiorari  to  remove  order  of  Sessions — Defect  in  affldavi 
of  service  on  justices — Justices  present  at  Sessions— Justices'  name 
appearing  in  caption  of  order.     R,  v.  Inhabitants  of  8t.  James^  Colchest* 

90 

LANDLOBD  AND  TENANT— 1.  Breach  of  covenant — ^Assignmen 
of  term— Indemnity— Bent — Bepairs — Judgment  by  default — Measux 
of  damages — Amount  of  costs  recoverable.     Smith  y.  Howell      .         .     4t 

2.  Covenant — Lease  of  coal  mines— Covenant  to  draw  to  bank  fc 

benefit  of  lessors  all  manure  made  in  the  mines — ^Implied  covenant- 
Obligation  to  sink  pit  or  shaft  on  demised  land — ^Method  of  workin 
mines — "Outstroke."    James  y»  Cochrane 60 

3.  Custom    of   the     country — Outgoing    tenant — Payment     fc 

fallows  and  dressings — Exclusion  by  special  agreement — Implie 
contract.     Faviell  v.  Qaskoin 65 

4.  Alteration  of  rent — New  demise — ^Verbal  agreement  to  accep 

reduced  rent— New  rent  below  £60— County  Court  jurisdiction.  CrowU 
V.  Vitty 60 

5.  Distress  for  rent — Notice    of    distress — Schedule — Ooods    < 

stranger — Permission  to  remove  goods  for  temporary  purpose — Aban 
donment  of  distress.     Kerby  y.  Harding 20 

6.  Excessive     distress  —  Covenant    to    consume    hay    o: 

premises — Sale  by  landlord  subject  to  condition  that  it  be  consumed  o 
premises — Action  for  selling  at  less  than  best  price.  Ridgway  y.  Lor 
Stafford 34 

7.  -— ^  Machinery — Surplus  money  realised  by  sale— Actio 

by  mortgagee  for  money  had  and  received.     Yaiea  y.  Eastwood  48 

..-^  8. Payment  of  rent — Agent — Bill  of  exchange  take 

from  tenant— Credit  to  landlord  in  agent's  accounts.  Parrott  y.  Anderso 
582 ;   Griffiths  y.  Chichester 58 

9.  Wrongful  distress — Opening  outer  door  by  usual  mean 

'-Quoere,  whether  breaking  outer  door  renders  distress  void.  Ryan  i 
Shilcock 57 

10. Trespass— Fraudulent  removal  of  goods— Breakin  I 

into  close^9eisEure  of  goods  within  thirty  days  after  removal — Bona  fid 
sale — Previous  request  before  breaking  close-— Pleading.  Williams  y 
Roberts 76 

11. Sale  of  goods  without  appraisement — Measure  o 

damages.    See  Damages. 

12.  Distress  for  rent — ^Fixtures— Machinery  fixed    to  freehold 

See  Fixtures. 

13.  Lease  —  Assignment  —  Mortgage  —  Merger  —  Covenant  - 

Assignment  operating  as  new  lease.     Cottee  y.  Richardson  .  .58 
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^"^^  IjANDLOBD  and  TSNANT^H.  Lease— Parol  demise— Reservation 
i:t:f  efix  of  ri^ht  to  lop  and  cut  trees — Licence  to  enter  land  and  carry  away 
.*''    •  .*   trees — Trespass.     Heivitt  y,  laJiam 576 

'■'iizski       ^^'  Bjectment — Mortgage — Construction    of   deed — Tenancy  at 

liiizjC    ^il^  ^^  from  year  to  year.    Doe  d.  Dixie  v.  Daviea  ....    578 

"  "w^'        ^^'  Surrender  of  term— Surrender  by  operation  of  law— Agree- 

.-ejfi  ;::•    iQent  for  new  lease — New  lease  not  executed— Tenancy  from  year  to 
year — Ko  agreement  in  writing — Statute  of  Frauds,  s.  1.     Foqiiet  v.  Moor 

craf  C:r 

-iJsifr.        ^'^*  ^*^  ^^^  occupation — Lease — Trustees — New  lease  executed 

by  one  trustee  only — Surviving  trustee,  right  to  sue  in  his  own  name. 

WheaUey  v.  Boyd 657 

*        18.  Corporation — Contract  not  under  seal—  Liability  for  rent 

irifir:  accruing  subsequent  to  removal — Tenancy  not  inferred  from  payment 
:ej'  as      of  rent.     Finlay  v.  Bristol  and  Exeter  Rail,  Co, 704 

J,  19.  Tenancy    at    will — Determination    of    tenancy — ^Beceiving 

order  against  landlord — Tenant  continuing  in  possession  after  notice  of 
^^^^ss.       order  is  a  trespasser.     Doe  d.  Davies  v.  Thomas       .         .         .        .        .519 

20.  Warrant  of  possession — Relation  of  landlord  and  tenant  not 

existing— Jurisdiction  of  County  Court.     See  County  Court,  2. 

reiiss:-  LAND  TAX.     See  Revenue,  1. 

^  LANDS  CLAUSES   ACTS— 1.  Compensation— Agreement  to  refer — 

^  Railway  Company — Appointment  of  arbitrator  signed  by  secretary  of 

?flt  '^  Company — Validity  of  award,  notwithstanding  absence  of  preliminary 

^P-*:  statutory  forms.     Collins  v.  South  Staffordshire  Rail,  Co,         ...     550 

2.  Corporation — Compulsory  purchase    of  lands — ^Reinvestment 

8-''*  of  purchase-money — PurchMe  of  other  lands — Several  investments — 
'^  Liability  of  corporation  for  costs.    Jones  y,  Leuns        ....       58 

3.  Railway  Company — Compulsory  taking  of   lands— Limits  of 

^  ^'  deviation — Time — Construction  of  branch  line — Railways  Clauses 
^^^  ConsoHdation  Act,  1846  (8  &  9  Vict.  c.  20),  s.  16.  Sadd  v.  Maldon, 
•  -■  Witham,  and  Braintree  Rail.  Co 199 

^  '^  4.  Compensation — Award,    attempt  to  set    aside — Money   paid 

'°  ^;  into  Bank  greatly  in  excess  of  sum  awarded— Application  for  payment 

^  ..  of  surplus  to  Company — Order  made,  notwithstanding  proceedings  at 

^  law  pending  for  setting  aside  award.    In  re  Fooks      .        .                 .130 

tics 

5.  Notice  to  treat— Contract — Specific  performance — Notice 

to  treat  does  not  create  any  quasi-contract  ehforceable  in  equity  until 
itt          amount  of  purchase-money  fixed — Provisions  of  Lands  Clauses  Consoli- 
dation Act,  1845,  8.  68,  apply  where  land  taken  under  s.  85.     Adams  v. 
'?H  London  and  Blackioall  Rail,  Co 37 
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LEGACY  DUTY.     See  Revenue,  2—5. 

LICENCE.     See  Landlord  and  Tenant,  14. 

LIMITATIONS,  STATUTE  OF— 1.  Acknowledgment— Promissory 
note— Payment  of  interest — No  previous  demand  of  payment.  Bamfitld 
V.  Tapper 563 

2.  Part  payment — Parol    acknowledgment  of  payment  within 

six  years  sufficient  to  take  case  out  of  statute.     Cleave  y.  Jones  399 

3.  Promissory  note— Bankruptcy  of  one  joint  maker — Pay- 
ment of  dividend  in  respect  of  note — Payment,  whether  sufficient  to 
take  case  out  of  statute  as  against  other  makers  of  note  or  as  against 
bankrupt  himself.     Davies  v.  iCdioards 660 
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LUNACY— Lunatic's  property — Scots  lunatic— Application  by  curatcr 
bonis  for  transfer  of  stock  standing  in  lunatic's  name  in  Bank  of  £nglanc 
refused^-Security — ^Discretion  of  Court — Terms  of  order  of  reference 
In  re  Stark tH 

MANDAHTXS— County  Court— Mandamus  to  Judge  to  hear  claim.  Sa 
County  Court,  5. 

TiffAXTMfl — ''  Jus  accrescendi  inter  mercatores  locum  non  habet."  Sft 
Partnership,  3. 

MBBGB&— Lease— Mortgage — Merger  of  term.  See  Landlord  and 
Tenant. 

MISTAKE.    See  Vendor  and  Purchaser. 

MONEY  COUNTS— 1.  Money  had  and  received— Duress  of  goods- 
Money  paid  to  recover  possession  of  deeds  retained  without  right— 
Agent— Solicitor — Payment  not  voluntary.     OateB  v.  Hudson    .         .    326 

2.  Trespass— Search  of  pauper's  house— Money  taken  from 

cupboard  by  overseer  and  constable — Waiver  of  trespass — Bee  o very  of 
money  in  action  against  both  defendants  for  money  had  and  received. 
NeuUy,  Harding 328 

3.  Sale  of  annuity — Death  of  annuitant  before   purchase 

completed — Failure  of  consideration — Betum  of  purchase-money. 
Strickland  v.  Turner 619 

MOBTGAOE— 1.  Chattel — Mortgage  of  a  personal  chattel  may  be 
made  without  deed.    Flory  v.  Denny 74€ 

2.  Title — ^Agreement  to  pay  expenses  of  investigation  if  title 

defective— <*  Oood  title,"  meaning  of— Statute  of  Frauds,  s.  4.  Jeakei 
V.  White 521 

3.  Construction  of  mortgage  deed — Tenancy  at  will  or  from  yeai 

to  year — Syectment.     Doe  d.  Dixie  v.  Davies 57S 

NEOLIOENCE — MiUowner — Duty  to  fence  machinery— Mill  gearing 
—Shaft — Pleading — Necessity  of  showing  that  machinery  in  motion  foi 
manufacturing  purposes— Provisions  of  Factory  Act.     Coe  v.  Piatt .    734 

871 

NUISANCE— Pollution  of  Stream.     See  Watercourse,  1. 

PABTIES.     See  Practice,  2. 

PABTNEBSHIP  —  1.  Dissolution  —  Joint  adventure  —  Failure  oi 
partner  to  carry  out  terms  of  contract —Withdrawal  of  partner  by 
mutual  consent — Misrepresentation — Non-disclosure  of  material  facts 
— Failure  to  communicate  letters  received  by  one  partner  concerning 
business  in  hand.    M*Lure  v.  Ripley .109 

2.  Beceiver — Motion  to  appoint  receiver  refused  where  question 

raised  as  to  whether  partnership  had  been  dissolved.  Fairburn  v. 
Pearson 49 

3.  Partners— Survivorship— Maxim  '^  Jus  accrescendi  inter  mer- 
catores locum  non  habet "  applies  to  prevent  right  of  survivorship  in 
partnership  chattels  —  Bule  applies  to  manufacturers  as  well  as 
merchants.     Buckley  v.  Barber  [but  see  note] 212 

PAYMENT — Bill  of  exchange — ^Evidence  of  payment— Beceipt  and 
retainer  of  money  and  new  bill — Set-off.     ThoTnas  v.  Cross  .        .    809 

PLEADING.     See  Practice,  3 ;  Estoppel,  1. 
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ibjezi  POOR  LAW  — 1.  Overseers  —  Distress  agrainst  goods  of— Union  of 

:oil^.  townships — Distress  for  contribution  —  Action  against  magistrate  — 

K'£z  Jurisdiction  to  issue  warrant — Trespass— Validity  of  orders  of  Poor 

•    -  Law  Commissioners  and  guardians.     Newbotdd  v.  Coltman                .    228 

ckia         2.  Order  of  removal — Notice  of  appeal— Signature  by  solicitor  to 

overseers — Objection  to  notice,  when  it  may  be  raised.     R,  v.  Justices  of 
Middlesex 893 


abtt' 


dler; 


3.  Poor  rate— Distress — Costs— Under  the  Distress  for  Bates  Act, 

1840  (12  &  18  Vict.  C.14),  s.  1,  the  party  applying  for  the  warrant  is  the 
person  to  whom  the  costs  of  the  application  are  to  be  paid.  Walsh  v. 
Southworth 205 


4. Overseer — Deputy — Overseer  may  execute  by  deputy 

a  warrant  directed  to  him  to  levy  a  rate,  such  act  being  purely  minis- 
terial.    Walah  V.  Soutktoorih 205 

triT  5.  Bating— Property    rateable— Oaol— Exemption —Houses 

of  governor  and  warders  situate  outside  walls  of  county  gaol.  Justices  of 
Bedfordshire  v.  St.  Paul,  Bedford 777 


PBACTICE — 1.  New  trial— Misdirection— Omission  of  Judge  at  Nisi 
Prius  to  inform  jury  as  to  proper  measure  of  damages.  Knight  y. 
Egerton 702 

2.  Parties  —  Misjoinder  —  Striking    out  names  of  defendants — 

Amendment  of  declaration  allowed  after  trial.     Craiuford  y.  Cocks    .    289 

3.  Pleading — Argumentative  traverse  —  Trespass  —  Fraudulent 

removal  of  goods.     Williams  v.  Roberts 7«1 

4.  Service  of  writ — Befusal  of  governor  of  prison  to  allow  service 

on  prisoner  under  criminal  sentence— Attachment.  Danson  v.  Le  Cape- 
lain    783 

5.  Special  case — ^Appeal  against  rate— Case  stated  for  opinion  of 

superior  Court — Bight  of  party  supporting  affirmative  to  begin — 
Refusal  to  hear  more  than  one  counsel  on  either  side.  Justices  of  Bed- 
fifrdshire  v.  SU  Paul,  Bedford 777 

PBINCIPAL  AND  AGENT— 1.  Guaranty  of  bill  of  exchange— 
Guaranty,  whether  joint  or  several.     Fell  v.  Ooslin  .        .  .612 

2.  Liability  of  agent — Unnamed  principal — Liability  of   real 

principal  describing  himself  as  agent  of  unnamed  principal.  Carr  v. 
Jackson 699 

PBINCIPAL  AND  SUBETY— 1.  Bond— Giving  time  to  principal- 
Arrangement  with  third  parties — Inability  to  demand  payment  until 
arrangement  carried  into  effect.     Cross  v.  Spriyy         ....       33 

2.  Guaranty— Contract — Correcting  mistake  after  signature — 

Indorsement  on  original  contract— Statute  of  Frauds,  s.  4.  Bluck  y. 
Oompertz 860 

PBOMISSOBY  NOTE.     See  Bill  of  Exchange  and  Promissory  Note. 

BAIL  WAT  COMPANY—].  Construction  of  works— Original  under- 
taking impracticable  —  Concurrence  of  majority  of  shareholders  in 
construction  of  portion  of  line  only — Misapplication  of  capital— Injunc- 
tion refused  on  ground  of  acquiescence  and  delay.  Chraham  y.  Birkenhead, 
&e.  Rail.  Co 50 

2.  Capital  raised   for  specific  purposes — Application  to  other 

purposes — Equity  of  scripholders.     See  Company,  1. 

3.  Compensation  for  land  taken.    See  Lands  Clauses  Acts. 
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RAILWAY  COHPANY — 4.  Liability  for  Iom  of  goods.    See  Carrier. 

5.  Liability  of  Company  for  tortious  acts  of  servants.    See  FsIm 

Imprisonment,  2 ;  Trespass. 

BATE— 1.  Borough  rate— Distress  against  overseer— Validity  of  rate 
— Inclusion  of  law  costs  and  compensation  payable  to  town  clerk  on 
abolition  of  office— Betrospective  items — Bate  not  made  in  public- 
Form  of  distress  warrant — Variance  between  treasurer's  precept  and 
mayor's  warrant.     Jonea  y.  Johnson 728 

2.  Poor  rate.    See  Poor  Law,  3 — 5. 

BBCEIVSB— 1.  Executor— Pending  litigation  against  will— Property 
of  small  value — Beceiver  not  granted  where  nature  and  position  of 
property  not  such  as  to  warrant  interference  of  Court.  Whitworth  t. 
IVhyddon 20 

2.  Partnership— Dissolution— Motion.     See  Partnership,  2. 

BEVENTJS— 1.  Land  tax— Bating  —  Liability  —  Bridge  Company- 
Tolls — *'  Tenements  and  hereditaments  "—Land  Tax  Perpetuation  Act, 
1708.     Vaitxhall  Bridge  Co.  ▼.  Satvyer 370 

2.  Legacy  duty — ^Annuity — Power  to  charge  estate  with  annual 

sum  in  lieu  of  dower — "Oift"  subject  to  legacy  duty,  not  a  purchase 
for  value.     Att-Qen.  v.   Lord  Henniher,   668  ;  Lord  Henniker  v.  AU.-Oen. 

678 

3.  Legacies — Liability   of  executrix  to  deliver   account— 

Oift  to  executrix  for  maintenance  of  herself  and  children — Trust  for 
children.     In  re  Harris 680 

4. Charge  on  real  estate  in  aid  of  personalty — Merger 

of  charges  —  Satisfaction  of  legacies— '*  Payment "  —  Settlement  — 
Discretion  of  trustees  to  sell  estate.    AtU-Qtn,  v.  Metcalfe  174 

5.  Domicil — Law  of  domicil  of  testator  or  intestate  decides 

whether  his  personal  property  is  liable  to  legacy  duty.  AU,-Gen,  v. 
Napier 247 

6.  Stamp    duty — Unstamped   agreement — Wager — Evidence    of 

fraud.     Holmes  v.  Sixsmith 838 

SALE  OF  GOODS— 1.  Acceptance— Delivery  of  wrong  quantity — 
Goods  in  excess  of  quantity  ordered — Option  of  rejection  at  future  date. 
Cunliffe  v.  Harrison 543 

2.  Breach  of  warranty — Defective  construction  of  article  sold — 

Injury  to  third  party— Privity  of  contract — Implied  warranty  to  buyer 
— Absence  of  fraud.     Longmeid  y.  Holliday 459 

3.  Stoppage  in  transitu— Shipment  under  bill  of  lading  making 

goods  deliverable  to  consignor's  order — Goods  shipped  on  consignee's 
vessel — Dishonour  of  bills  drawn  on  consignees — ^Pledge  of  bill  of 
lading  by  consignors — Property  in  goods — Pleading.  Turner  v.  Liverpool 
Docks  Trustees f '61 T ;  Ellershaw  y,  Ma^niac 398,  ii. 

4.  Vesting  of  property  in  goods — Condition — Acceptance  of 

bill  drawn  against  consignment — Befasal  of  consignees  to  accept  bills 
—Goods  sold  and  proceeds  received  by  consignees.     Key  v.  Cotesworth 

750 

SEASHOBE — Trespass— Surveyor  of  highways — Prescriptive  right  to 
take  stones  from  shore  for  repair  of  roads— Custom — Pleading.  Fadwick 
V.  Knight 854 


TC 
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SH3BBIFF— Liability  of  for  acts  of  bailiff—Failure  Ci  bailiff  to  pay 
over  money  to  execution  creditor — Becond  arrest  upon  same  judgment 
— Form  of  action — Remedy  is  by  action  against  bailiff  for  breach  of 
contract,  not  action  in  the  case  against  sheriff.     Woods  v.  Finnu    •    691 

SHIP  AND  SHIPPINGS— 1.  Bill  of  lading— Loss  of  cargo— Exception 
of  loss  by  *'  robbers  "  and  ''  dangers  of  the  roads  " — Qoods  stolen  from 
railway  truck  in  transit  from  8.  to  place  of  delivery.  De  Bothschild  y. 
Royal  Mail  8ieam  Packet  Co 813 

2.  Cargo— Sale  of  goods   by  master  at   intermediate   port   to 

defray  cost  of  necessary  repairs  and  expenses  of  ship — Non-arrival 
of  ship  at  port  of  destination — Kight  of  shipper  to  receive  clear 
value  for  which  goods  would  have  sold  at  that  port— Pleading.  Atkinson 
y.  Stephens 739 

3.  Charter-party — Principal    and  agent — Freight— Liability    of 

real  principal  although  describing  himself  as  agent.   Carr  y.  Jackson    699 

4.  Authority  of  master  to  pledge  owner's  credit — Payment  for 

towage— Services  already  rendered— Ko  previous  agreement  for  pay- 
ment— Money  borrowed  to  enable  shipwright  to  pay  his  workmen — 
Owner  within  easy  means  of  communication.    Bddon  v.  Campbell    .    634 

5.  Freight— Charter-party— Bight  to  load  goods  in  cabin — Cur- 
rent rate  of  freight— Agent — Ratification.    Miteheson  y.  Nicol  .        .    881 

SOLICITOR— 1.  Articled  clerk— Death  of  principal  during  term— 
Jurisdiction  of  Court  to  order  return  of  part  of  premium.  Hirst  y. 
Tdson 45 

2.  Costs— Solicitor's  claim  for  costs  held  not  barred  by  Statute  of 

Limitations  where  proceedings  unfinished  and  no  notice  of  intention  not 
to  proceed  with  suit  had  been  given.     Whitehead  y.  Lord    .        •       \    797 

-^-  3.  As  a  general  rule  solicitor  retained  to  conduct  suit  is 

under  obligation  to  carry  it  on  to  its  termination,  and  until  concluded 
he  cannot  sue  for  his  costs.     Whitehead  y.  Lord 797 

4.  Privileged    communication  —  The  relation   of  solicitor   and 

client  prevents  the  former  from  disclosing  any  communication  made  to 
him  in  ordinary  course  of  employment  and  on  faith  of  confidence 
reposed  by  client  in  his  legal  adviser — Privilege  does  not  extend  to 
matters  of  foot  brought  to  solicitor's  knowledge  by  other  means. 
Dwyer  y.  Collins 770 

5. Account  book  handed  to  solicitor  for  purpose  of  pre- 
paring case  for  counsel  —  Item  in  book  —  Admission  of  payment  of 
interest  to  solicitor  sufficient  if  admissible  to  take  case  out  of  Statute 
of  Limitations — ^Held  to  be  privileged.     Cleave  y.  Jones      .        .        .713 

SPBCIFIC  PERFORMANCE- Mistake,  inclusion  of  property  by 
— Sale  under  order  of  Court — Specific  performance  refused.  Alvanley  y. 
Kinnaird 1 

STAMP  DITTY.    See  Revenue,  6.      . 

STATUTE— Construction— Local  Act— Waterworks — Costs  of  obtain- 
ing farther  statutory  powers — Injunction.    Att.-Oen,  y.  Andrews     •      79 

STATUTES— 21  Jac.  I.  c.  14.    Sec  Discovery,  5. 

-^-  24  Geo.  II.  c.  44  (Constables  Protection  Act,  1760),  ss.  6,  S.  See 
False  Imprisonment,  1. 
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8TATXJTE8-2  A  8  WiU.  IV.  c.  71  (Prescription  Act,   1832),  a.  8. 
See  Easement,  1. 

8  &  9  Vict.  c.  16  (Companies  Clauses  Consolidation  Act,  1845), 

ss.  21,  22.     See  Company,  6. 

c.  18  (Lands  Clauses  Consolidation  Act,  1846),  s.  68.    See 

Lands  Clauses  Acts,  o. 

8  &  0  Vict.  c.  20  (Railways  Clauses  Consolidation  Act,  1845), 

s.  16.     See  Lands  Clauses  Acts,  3. 

12  &  18  Vict.  c.  14  (Distress  for  Bates  Act,  1849),  s.  1.     See  Poor 

Law,  3. 


T&SSPASS— Assault— Corporation—Bailway  Company — ^Assault  by  . 
servant— Act  authorised  by  Company— Ratification — Liability  of  Com-  | 
pany.     Easterfi  Counties  Bail,  Co,  v.  Broom 310 

TBOVEB  AMD  CONVERSION— 1.  Conversion  of  bills  of  exchange- 
Duress — Possession  of  bills  obtained  by  putting  plaintiff  in  fear — ^Agent 
— Delivery  to  principal  after  notice  of  facts.    Powell  v.  Hoyland  193 

2.  Pledge— Deposit  of  plate  in  order  to  defeat  execution  creditor 

—Bight  of  pledgee  to  set  up  title  of  true  owner.     Cheesman  y.  Exall    321 

3.  Bailment — Mortgage  of  goods— Bankruptcy  of  mortgagor — 

Sale  by  assignees — Determination  of  bailment— Conversion.  Fenn  v. 
BiUlestan 593 

And  Bee  Bankruptcy,  2. 

VENDOB  AND  PXJBCHASEB— Mistake— Inclusion  of  property  not 
intended  to  be  sold— Sale  under  order  of  Court— Specific  peHbrmance 
refused — Election  of  purchaser  to  take  exclusive  of  land  in  dispute- 
Order  without  compensation.     Alvanley  v.  Kinnaird    ....        I 

WARRANTY— Breach  of.    See  Sale  of  Goods,  2. 

WATEBCOUBSS— 1.  Diversion  —  Nuisance  —  Pollution  of  stream- 
No  proof  of  actual  damage — disjunction.     Elmhurst  y.  Spencer    .  16 

2.  Diversion  of  water — Mill — Bight  of  millowner  to  stream  of 

water  fiowing  in  its  natural  state  without  diminution  or  alteration — 
— Beasonable  use  of  water — ^Meaning  of  *'  inappreciable  " — Presumption 
of  damage.    Emhrey  v.  Owe^i 331 

WAY.    See  BUghway. 

WILL — 1.  Charge  of  debts— Estate  of  executor— No  implied  power  to 
sell  or  mortgage  land  which  descends  to  the  heir  charged  with  payment 
of  debts.    Doe  d.  Jones  v.  Hughes 252 

2.  Construction— Devise— Estate  of  trustees — Power  of  leasing — 

Grandchildren — Estate  for  life — Tenancy  in  common.  Doe  d.  Kimber  v. 
Ca/e 790 

3.  Condition  —  Forfeiture    on   disputing  will  —  Sanity  of 

testator  —  Heiress-at-law  —  Infant  —  Marriage  settlement  —  Suit  by 
trustees  to  establish  will— Trustees  of  settlement  and  heiress-at-law 
made  parties — Issue  devisavit  vel  non — Protection  of  heiress-at-law 
from  forfeiture  clause — Form  of  order.     Cooke  v.  Cholmondeley    .        .        7 

4.  Devise— Property  passing   by  will— "All  monies  upon 

mortgages  *'— Whether  passing  lands  held  by  testator  as  mortgagee. 
Doe  d.  Quest  v.  Bennett 539 
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WILL — 5.  Construction — Trust— Gift  to  wife  (who  was  also  executrix) 
for  maintenance  of  herself  and  children — Trust  for  children — Liability 
_  . .  ^  of  executrix  to  account — Legacy  duty.     In  re  Harris  ,    680 

6.  Devise — Election.    See  Election. 

o,ii  7.  Informal  legacy — Promissory  note  delivered  after  death  of 

maker.     See  Bill  of  Exchange  and  Promissory  Note,  6. 

ciii                WOBDS—"  Inappreciable."    6'e«  Watercourse,  2. 
"Outstroke."    £if«  Landlord  and  Tenant,  2. 

WRIT— Service  of.    See  Practice,  4. 
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